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UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT

No. 18-1237

SERGEI KOVALEV,
Appellant

v.

CITY OF PHILADELPHIA; PAULA WEISS, Executive Director of 
Philadelphia Office of Administrative Review, in her individual capacity; 
YOLANDA KENNEDY, Clerical Supervisor of Philadelphia Office of* 

Administrative Review, in her Individual and Capacity; 
ANGELINEL BROWN, Deputy Sheriff Sergeant of Philadelphia 

Sheriff s Office, in her Individual Capacity

On Appeal from the United States District Court 
for the Eastern District of Pennsylvania 
(D.C. Civil Action No. 2:16-cv-06380) 

District Judge: Honorable Mark A. Kearney

Submitted Pursuant to Third Circuit LAR 34.1(a)
May 21, 2019

Before. CHAGARES, BIBAS, and GREENBERG, Circuit Judges 

(Opinion filed: May 29, 2019)

OPINION*

This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 does not 
constitute binding precedent.
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PER CURIAM

Sergei Kovalev filed suit against the City of Philadelphia (“the City”), Paula Weiss 

(then-Executive Director of the City’s Office of Administrative Review (“OAR”)),

Yolanda Kennedy (a Clerical Supervisor at OAR), and Angelinel Brown (a Deputy Sheriff 

Sergeant with the City’s Sheriffs Office) (collectively, “Defendants”). Kovalev asserted 

in his complaint that trash collection fees improperly assessed against his property; 

that he attended a hearing at the Tax Review Board (a component part of OAR) to challenge 

those fees; that he received an unfavorable decision; and that his post-hearing treatment by 

Defendants—which treatment included removal from OAR office space—is tortious, un­

constitutional, and retaliatory.

were

Several of Kovalev’s claims were dismissed under Federal Rule of Civil Procedure 

12(b)(6), several more were lost as a result of summary judgment proceedings following 

months of discovery, and the two claims that remained fell short at the end of a three-day 

jury trial. After judgment was entered against him, Kovalev appealed.

We have jurisdiction under 28 U.S.C. § 1291. In his opening brief, Kovalev pur­

ports to challenge virtually every order and ruling that did not go his way in the District

Court. Concluding that Kovalev’s arguments are either unpreserved or unpersuasive, 

will affirm.

we

Kovalev principally takes issue with five litigation events: (1) the District Court’s 

February 28,2017 order granting in part Defendants’ Rule 12(b)(6) motion; (2) the District 

Court’s June 27, 2017 order granting Defendants’ motion for a protective order; (3) the 

District Court’s July 7, 2017 order denying Kovalev’s recusal motion; (4) the District
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Court’s September 22, 2017 order granting in part Defendants’ motion for summary judg­

ment; and (5) the three-day jury trial, culminating in the January 12, 2018 verdict, 

address those events in turn.

We

1. The February 28, 2017 order partially granting Defendants’ Rule 12tb)(61 motion.

Reviewing Kovalev’s pleading in response to Defendants’ motion to dismiss, the 

District Court concluded that Kovalev had failed to adequately plead violations of the Ninth 

Amendment, substantive due process under the Fourteenth Amendment (against Brown), 

procedural due process under the Fourteenth Amendment, equal protection under the Four­

teenth Amendment, and the First Amendment (but only to the extent Kovalev claimed re­

taliation against Kennedy and Weiss for requesting that Kovalev be removed from a gov­

ernment building and for allegedly “discouraging the [Tax Review] Board from making a

decision, AR13). The District Court also concluded that Kovalev had failed to adequately 

plead intentional infliction of emotional distress against Brown, and had failed to plead 

various other common law torts against all Defendants.

On appeal, Kovalev argues in conclusory fashion only that he adequately pleaded 

facts that can withstand dismissal. See Br. at 27-29. We conclude that his argument is 

underdeveloped to the point of effective waiver.2 Even assuming, however, that Kovalev

We exercise de novo review of orders granting motions to dismiss and motions for sum­
mary judgment, see Gallo v. City of Philadelphia. 161 F.3d 217, 221 (3d Cir. 1998) (sum­
mary judgment); Lorenz v, CSX Corn,, 1 F.3d 1406, 1411 (3d Cir. 1993) (motion to dis­
miss), and abuse-of-discretion review for orders regarding recusal motions or discovery, 
see SecuraComm Consulting, Inc, v. Securacom Inc.. 224 F.3d 273, 278 (3d Cir. 2000) ’ 
(recusal motions); Petrucelli v. Bohringer & Ratzinger. 46 F.3d 1298, 1310 (3d Cir.
1995) (discovery).
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had sufficiently briefed those arguments, the District Court did not err in resolving the Rule

12(b)(6) motion, for substantially the reasons given in its February 28,2017 memorandum

opinion. See AR 9-39.

The June 27. 2017 order granting Defendants’ motion for a protective order.2.

Kovalev argues that the protective order “prematurely terminated [his] discovery,”

Br. at 30, which prejudiced him in his case against the City, as evidenced by the fact that

the City was eventually granted summary judgment. Kovalev’s argument, however, has a

flawed factual premise. Rather than effectively terminate discovery, the District Court’s

June 27,2017 order instead curtailed Kovalev’s ability to seek information that the District

Court had already ruled “is not permitted, outside the scope of discovery, or should other­

wise have been addressed in Defendants’ production to date.” The order also permitted

Kovalev to depose Defendants, permitted Kovalev to obtain “discoverable information

identified in the depositions and not produced as yet,” permitted Kovalev to issue “five

additional written discovery requests ... to each Defendant,” directed Defendants to pro­

duce a signed certification along with un-redacted documents regarding confidential City

personnel files, and communicated to Kovalev that he was free to file a motion to compel

2 Kovalev contends that he is not obligated to make “specific arguments” on appeal be­
cause he made such arguments in the District Court and because the applicable standard 
of review is de novo. Reply Br. at 7. Kovalev is incorrect; the issues on appeal are dic­
tated by sufficiently articulated arguments in an opening brief, not presumption or specu­
lation by the Court that it should consider any and every argument or issue that was 
raised below. In addition, while the Court appreciates the not-insignificant number of 
rulings by the District Court and the challenge for many pro se litigants not versed in 
crafting legal arguments, these things were taken into account when Kovalev was granted 
permission to exceed the word-count limit for opening briefs by 2600 words.
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if Defendants were not complying with their discovery obligations. See AR 42-43. The 

District Court’s June 27, 2017 order reflects thoughtful and legitimate case-management. 

There was no abuse of discretion.

3. The July 7, 2017 order denying Kovalev’s recusal motion.

Kovalev argues that he presented good grounds in his motion to have Judge Kearney 

We disagree. While Kovalev appears to interpret disproportionately adverse rul­

ings as evidence of judicial bias, see Br. at 19-22, “[w]e have repeatedly stated that aparty’s 

displeasure with legal rulings does not form an adequate basis for recusal,” Securacom. 

224 F.3d at 278, and nothing in the record suggests that Judge Kearney did anything other 

than faithfully apply the law.

Kovalev also argues that Judge Kearney should have recused because he labored 

under a conflict of interest. According to Kovalev, the conflict exists because he sued 

Philadelphia, which is located in Pennsylvania, and Pennsylvania is represented by United 

States Senators who both sponsored Judge Kearney for an Article III judgeship. See Br. at 

25-27.3 This line of argument was not raised below and is thus subject to waiver doctrine. 

See Tri-M Grp., LLC v. Sharp. 638 F.3d 406, 416 (3d Cir. 2011). Regardless, Kovalev’s

recuse.

3 Kovalev similarly contends that Judge Kearney labored under a conflict of interest be­
cause prior to his judicial service he hosted or co-hosted a political fundraiser for Senator 
Casey. See Br. at 25-27.
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arguments are incongruous4 and without merit.5 The District Court did not abuse its dis­

cretion in declining to recuse.

The September 22, 2017 order granting Defendants summary judgment in part. 

Summarizing the case before it at summary judgment, the District Court stated:

Today, we address state actors’ removal of a citizen for alleged disorderly conduct in a 

receptionist area of a small government office which does not host hearings or public meet­

ings but is allegedly near the hearing room.” AR 52. Concluding that clear constitutional 

guidelines for conduct in the receptionist area is lacking in the case law, the District Court 

granted the individual Defendants qualified immunity on Kovalev’s claim that he was de­

prived of his First Amendment right to access a public forum. The District Court also 

concluded that Kovalev had “failed to adduce evidence supporting his claims for the 

[CJity’s supervisory liability or for assault or intentional infliction of emotional distress.” 

AR 53. The District Court granted Defendants’ motion for summary judgment in part. The 

District Court denied the motion, however, with respect to Kovalev’s claims of “First

4.

4 Under Kovalev’s unique interpretation of the general recusal statute, 28 U.S.C. § 455, 
federal judges routinely would have to recuse from suits involving within-vicinage mu­
nicipalities.

We thus have no need to pass on the District Court’s decision, in the alternative to its 
merits analysis, to follow the apparent trend, see AR 49, of district courts holding pro se 
§ 144 movants (even those proceeding in forma pauperis) to the statutory requirement 
that they obtain a “certificate of counsel” supporting recusal. Cf. United States v. Bovd. 
208 F.3d 638, 645 (7th Cir. 2000) (Posner, C.J.), vacated on other grounds bv Bovd 
United States, 531 U.S. 1135 (2001) (observing in a criminal case - with constitutional 
concerns different from those in civil cases - that “[t]he obvious solution” to the conun­
drum faced by a pro se criminal defendant needing a “certificate of counsel” under § 144 
“is to appoint a lawyer for the pro se defendant for the limited purpose of enabling him to 
determine whether to file the certificate”).

v.
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Amendment retaliation against the two state actors [Weiss and Kennedy] who called the 

police to remove” him from the receptionist area. AR 53.

Kovalev does not cite specific, pertinent evidence or legal authority to challenge 

any aspect of the District Court’s summary judgment ruling. He merely makes general 

pronouncements about qualified immunity principles, see, e.g.. Br. at 38-39, and the 

mary judgment standard, see, e.g.. Br. at 40, followed by a request for “additional discovery 

on all matters” as well as “a new trial,” Br. at 41. Accordingly, Kovalev has waived any 

challenge to the District Court’s substantive summary judgment determinations. See Tri- 

M, 638 F.3d at 416.6

The jury trial and the January 12. 2018 verdict.

sum-

5.

Kovalev makes numerous arguments related to trial. He takes issue with, inter alia, 

the District Court’s handling of voir dire and peremptory challenges, see, e.g.. Br. at 49- 

50, the District Court’s alleged misapplication of Batson v. Kentucky. 476 U.S. 79 (1986), 

see Br. at 51, Defendants’ purported use of something called “dual reverse Batson.” Br. at 

52, certain statements made by the District Court, see, e.g.. Br. at 55, various evidentiary 

rulings, see Br. at 56-64, the jury instructions, see, e.g.. Br. at 71, and the District Court’s 

decision to subject Kovalev’s testimony to questioning, rather than to permit Kovalev to 

deliver an uninterrupted soliloquy about “all events,” Br. at 65.

Waiver aside, it is plain from the record that Kovalev failed to adduce evidence of the 
City s supervisory liability and the individual Defendants’ tortious conduct, 
agree with the District Court’s qualified immunity analysis, again for substantially the 
reasons given its opinion.

We also

7
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We cannot and will not consider the merits of any of these arguments. An appellant 

seeking to challenge aspects of his trial has a duty to arrange for production of a trial tran­

script—we may dismiss an appeal if the appellant fails to do so, see Fed. R. App. P. 3(a)(2), 

10(b)(1); 3d Cir. L.A.R. 11.1 (2011); Richardson v. Henry. 902 F.2d 414, 416 (5th Cir. 

1990)—and Kovalev failed to make such arrangements.7 We thus have no record of the 

jury selection process, or of the allegedly improper statements by the District Court, or of 

certain evidentiary rulings, or of any of the other trial issues that Kovalev would like the 

Court to consider. That is not acceptable; we require a trial transcript not only to assess 

the merits of those issues, but also to assess whether Kovalev actually preserved them for 

appellate review. The absence of a trial transcript prevents us from making either assess­

ment.

Kovalev’s remaining arguments on appeal are without even arguable merit and re­

quire no further discussion. Accordingly, for the reasons given in this opinion, we will 

affirm.

7 Kovalev’s argument that Defendants have implicitly “accepted the accuracy of [his] 
best recollections,” Reply Br. at 27, is unavailing. The same goes for his argument that 
he cannot afford to order transcripts. See Reply Br. at 27. As Defendants pointed out to 
Kovalev (who appealed in forma pauperis), he could have filed a motion under 28 U.S.C. 
§ 753(f) for production of transcripts at Government expense. See Def. Br. at 30 n.7. 
Moreover, Defendants, in attempting to cover all of their bases, even provided a roadmap 
to Kovalev for how he might belatedly argue (successfully or not, we cannot say) in sup­
port of a § 753(f) motion and limited re-briefing. See Def. Br. at 30 n.8. Ultimately, Ko­
valev chose a different path.
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APPENDIX B
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT

No. 18-1237

SERGEI KOVALEV,
Appellant

v.

CITY OF PHILADELPHIA; PAULA WEISS, Executive Director of 
Philadelphia Office of Administrative Review, in her individual capacity; 
YOLANDA KENNEDY, Clerical Supervisor of Philadelphia Office of 

Administrative Review, in her Individual and Capacity; 
ANGELINEL BROWN, Deputy Sheriff Sergeant of Philadelphia 

Sheriff s Office, in her Individual Capacity

(E.D. Pa. No. 2-16-cv-06380)

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN, 
HARDIMAN, GREENAWAY, Jr., SHWARTZ, KRAUSE, RESTREPO, BIBAS, 
PORTER, MATEY, and GREENBERG*, Circuit Judges

The petition for rehearing filed by appellant in the above-entitled case having been 

submitted to the judges who participated in the decision of this Court and to all the other 

available circuit judges of the circuit in regular active service, and no judge who concurred 

in the decision having asked for rehearing, and a majority of the judges of the circuit in

* Judge Greenberg’s vote is limited to panel rehearing only
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regular service not having voted for rehearing, the petition for rehearing by the panel and 

the Court en banc is DENIED.

By the Court,

s/ Stephanos Bibas
Circuit Judge

Dated: July 12, 2019 
Lmr/cc: Sergei Kovalev 
Daniel J. Auerbach 
Jane L. Istvan
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APPENDIX C
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SERGEI KOVALEV CIVIL ACTION

v.
No. 16-6380

CITY OF PHILADELPHIA., etal.

KEARNEY, J. September 22,2017

MEMORANDUM

City agents called the sheriff to remove an allegedly disorderly citizen from a receptionist 

of a city administrative office shortly following his challenge of the city’s trash collection 

assessment for his property in a nearby public hearing. The citizen now sues the city and state 

actors for damages under the First and Fourteenth Amendments and for assault and infliction of 

emotional distress. The First Amendment prohibits the city from abridging citizens’ freedom of 

speech, including restricting public access to locations where the public is invited to address the 

public s business. The First Amendment also prohibits the city from retaliating against citizens 

for exercising their First Amendment rights by making a false report of disorderly conduct.

A city and its state actor agents must balance a citizen’s right of access to its workplaces 

with a need to limit disorder in the workplace. The state actors’ permissible treatment of citizens 

in their workplace depends on the public nature of the workspace. A private office is generally 

not public space. Today, we address state actors’ removal of a citizen for alleged disorderly 

conduct in a receptionist area of a small government office which does not host hearings or 

public meetings but is allegedly near the hearing room. No party adduces undisputed evidence 

of the activities or public business occurring in this reception area which would allow us today to 

review the constitutionality of state actors’ removal of the citizen. No one seems to know how to

area
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characterize this receptionist area. There is no clear guidance for the state actors under the First 

Amendment. With varying standards depending on the nature of the government office and no

clearly established law guiding the state actors, we must grant them qualified immunity from 

liability on the First Amendment access claim. We also find the citizen failed to adduce 

evidence supporting his claims for the city’s supervisory liability or for assault or intentional

infliction of emotional distress.

Regardless of the public nature of the receptionist workplace, the state actors 

immunized from liability if they retaliate against a citizen’s exercise of his First Amendment 

rights by falsely reporting disorderly conduct to have the sheriff remove the citizen from the 

receptionist area of a city office. We today face the classic he-said, she-said dispute with the 

citizen claiming he acted properly and the state actors made a false police report to remove him 

for retaliation because of his appeal of a trash collection assessment and the state actors claiming 

the citizen acted in a disorderly fashion and they did not retaliate in calling the sheriff.

In the accompanying Order, we grant the Defendants’ motion for summary judgment as 

to all claims other than for First Amendment retaliation against the two state actors who called 

the police to remove the citizen from the reception area of a government workplace.

I. Undisputed facts1

The City of Philadelphia imposed trash charges on Sergei Kovalev’s property in 2013, 

2014, and 2015.2 Mr. Kovalev attended a Philadelphia County Office of Administrative Review 

(OAR) hearing in mid-October 2015 seeking exemption from the trash collection charges.3 Five 

days later, the City’s hearing master granted Mr. Kovalev an exemption from trash collection 

charges for only 2015.4

In response, Mr. Kovalev wrote to OAR’s Executive Director Paula Weiss, criticizing the

are not

2

12a



Case 2:16-cv-06380-MAK Document 140 Filed 09/22/17 Page 3 of 26

hearing master and demanding a “prompt new hearing . . . unless City will express desire to 

settle this matter without many years of appeals and court hearings that would be including State 

and Federal Courts.”5 Mr. Kovalev addressed this letter only to Ms. Weiss.6 Ms. Weiss

responded advising him the OAR would schedule a rehearing.7 The City scheduled the rehearing 

for December 10, 2015.8

Mr. Kovalev attended his December 10, 2015 rehearing before the Tax Review Board, 

located in the same City office building as the OAR.9 The Board told him to provide 

supplemental materials, specifically letters from the IRS confirming his property is exempt from 

the charges for the years 2013 and 2014.10 The Board could not take action until he produced 

these documents.11 The Board took the issue under advisement for a period of 90 days to allow 

Mr. Kovalev time to gather the documents.12 During the December 10 hearing, Mr. Kovalev 

never said he intended to appeal a later decision his property is not exempt for 2013 and 2014.13

After the December 10 hearing, Mr. Kovalev walked out of the hearing room to the OAR 

reception area, and spoke to the receptionist sitting at the front desk.14 Mr. Kovalev asked the 

receptionist for a list of Board member names.15 Mr. Kovalev never identified himself.16 

Yolanda Kennedy, an OAR employee, walked over to Ms. Weiss’s office and told Ms. Weiss she 

intended to call the Sheriffs Office for assistance.17 Ms. Weiss agreed with Ms. Kennedy’s 

decision to call the Sheriffs Office.18 Ms. Kennedy spoke to an unidentified Sheriffs Office 

employee.19 Mr. Kovalev and Ms. Weiss did not witness Ms. Kennedy’s phone call to the 

Sheriff s Office, and did not hear the substance of the conversation.20

In response to Ms. Kennedy’s call, Sergeant Angelinel Brown, Deputy Sheriff Cody 

Sheriff, and Sheriff Andrea Sharamatew arrived at the reception area.21 The officers’ presence 

made Mr. Kovalev uncomfortable, and Mr. Kovalev decided to walk into the hallway outside of

3
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the OAR.22 Sgt. Brown followed Mr. Kovalev out of the office, walked firmly towards him, and 

escorted him to the elevators 23 While escorting Mr. Kovalev, Sgt. Brown ordered Mr. Kovalev 

continue going,” and “continue walking.”24 When Sgt. Brown and Mr. Kovalev 

approached the elevator, Sgt. Brown ordered Mr. Kovalev to “get into the elevator and leave. 

Sgt. Brown did not follow Mr. Kovalev into the elevator.26 During this first interaction, Sgt. 

Brown neither physically touched Mr. Kovalev, nor threatened Mr. Kovalev with violence. 

Mr. Kovalev never saw Sgt. Brown reach for her weapon, and Sgt. Brown never removed her 

weapon from its holster.

After taking the elevator down, Mr. Kovalev exited the building, but turned back and re­

entered the building through a different entrance.29 Mr. Kovalev took an elevator to the Sheriff s 

Office, and walked down the hallway towards the Sheriffs Office.30 Sgt. Brown, standing at the 

entrance of the Sheriffs Office, saw Mr. Kovalev approaching.31 Sgt. Brown walked towards 

Mr. Kovalev.32 Mr. Kovalev walked back towards the elevator.33 Sgt. Brown never physically

99 Uto “move on,
„25

touched Mr. Kovalev.34 During this interaction, Sheriff Sheriff and another Sheriffs Office 

employee arrived.35 Mr. Kovalev explained to the officers he wanted “to figure out what’s going

Sheriff Sheriff walked into the Sheriff s Office, and a few»36on” and he wanted “to get a report, 

minutes later produced an incident report as Kovalev requested.37 Sheriff Sheriff wrote the 

incident report using information provided by the unidentified Sheriff s Office employee who 

answered Ms. Kennedy’s phone call.

A month later, Mr. Kovalev returned to the OAR to provide supplemental materials in 

support of exempting his property.39 The Board sent their decision to Mr. Kovalev several 

months later.40 Mr. Kovalev appealed to the Court of Common Pleas.41 Mr. Kovalev returned to 

the OAR to deliver papers relating to his appeal.42 Mr. Kovalev has made several phone calls to

4
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the OAR to ask questions about providing supplemental materials to the Board, and the status of 

his appeal.43 The OAR provided Mr. Kovalev with the requested information.44 

Analysis

Mr. Kovalev claims Ms. Weiss, Ms. Kennedy, and Sgt. Brown violated his First 

Amendment right of access and right to information, Ms. Weiss and Ms. Kennedy retaliated 

against him for exercising his First Amendment rights by submitting a false report to the 

Sheriff s Office, Sgt. Brown assaulted him while escorting him from the OAR, Ms. Weiss and 

Ms. Kennedy’s false report violated his substantive due process rights, Ms. Weiss and the City 

failed to train employees, and Ms. Weiss and Ms. Kennedy intentionally inflicted emotional 

distress upon him. Defendants argue Mr. Kovalev did not engage in protected activity under the 

First Amendment and the Defendants actions were reasonable, Sgt. Brown did not engage in 

willful misconduct and is immune as a state actor, Mr. Kovalev failed to show deliberate 

indifference to establish supervisory liability, and Mr. Kovalev failed to provide competent 

medical evidence in support of his emotional distress claim.

Defendants move for summary judgment on all of Mr. Kovalev’s claims.45 We find 

issues of material fact preclude summary judgment on Mr. Kovalev’s First Amendment 

retaliation claim against Ms. Weiss and Ms. Kennedy, but all other claims must be dismissed.

A. We grant summary judgment dismissing the First Amendment right of 
access and to information claim as the state actors are entitled to qualified 
immunity from liability on this claim.

Mr. Kovalev claims Ms. Weiss, Ms. Kennedy, and Sgt. Brown violated his First 

Amendment right of access and right to information. Mr. Kovalev argues Ms. Weiss and Ms. 

Kennedy submitted a report to the Sheriffs Office describing Mr. Kovalev as disorderly, which 

resulted in Sgt. Brown escorting him from the OAR and preventing him access to the Sheriffs

II.

5
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Office. Mr. Kovalev argues the OAR and Sheriffs Office are public spaces he had the right to 

and his escort from the OAR and blocked entry to the Sheriffs Office violates his First 

Amendment rights. Defendants argue the OAR and Sheriffs Offices are non-public fora, and 

Ms. Weiss, Ms. Kennedy, and Sgt. Brown’s acted reasonably and in a viewpoint neutral manner. 

Defendants also argue their actions are subject to qualified immunity. Mr. Kovalev’s claim fails 

because Ms. Weiss, Ms. Kennedy, and Sgt. Brown are entitled to qualified immunity.

The First and Fourteenth Amendments together prohibit the government from abridging 

freedom of speech, which “encompasses the positive right of public access to information and 

ideas,” and the right to “some level of access” to public buildings where information is 

disseminated.46 The First Amendment does not require unlimited access.47 “The existence of a 

right of access to public property and the standard by which limitations upon such a right must

The three classes of

access,

„48be evaluated differ depending on the character of the property at issue, 

government property identified by the Supreme Court include: public fora, designated or limited

In our February 28, 2017 Memorandum50, we found the 

building where the OAR and Sheriffs Office is located is either a designated/limited public fora 

or a non-public fora.51

49public fora, and non-public fora.

Designated or limited public fora “consist[] of ‘public property which the state has 

opened for use by the public as a place for expressive activity. 

libraries,53 public university meeting places,54 school board meetings,55 municipal theaters,56 and 

similar fora used by the public in a way intended by the government.57 Once the City opens up 

this forum, it “is bound by the same limitations as exist in the traditional public forum context.

>5*52 Such fora include public

„58

Content neutral time, place, and manner regulations must be narrowly tailored to serve a 

significant government interest.59 Content based regulations must be necessary to serve a

6
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compelling government interest, and the regulation must be narrowly tailored to achieve that 

end60

Nonpublic fora “are not ‘by tradition or designation fora for public communication . . . 

•”61 “In addition to time, place, and manner regulations, the state may reserve the forum for its 

intended purposes, communicative or otherwise, as long as the regulation on speech is 

reasonable and not an effort to suppress expression merely because public officials oppose the 

speaker’s view.»62 “The State, no less than a private owner of property, has power to preserve 

the property under its control for the use to which it is lawfully dedicated.”63

In determining the type of forum Mr. Kovalev encountered, we observe: (1) the City’s 

intent to open a non-traditional forum for expressive activity; (2) the extent to which the forum is 

used by the public; and (3) the nature of the forum along with its compatibility with expressive 

activity.64

There is a genuine issue of material fact whether the OAR office and Sheriffs Office are 

designated/limited public fora or non-public fora. Mr. Kovalev entered the building and the 

OAR reception area on multiple occasions.65 Mr. Kovalev entered to get information about his 

and the decision making process of the Board, and to provide supplemental materials in 

relation to his case.66 Mr. Kovalev has never been cited for trespassing for entering the building, 

or told the public could not access the building, the OAR office, or the Sheriffs Office. The 

incident report completed by the Sheriffs Office cited to Mr. Kovalev’s disorderly behavior as 

the reason for escorting him out of the OAR.67 This suggests it may be permissible for members 

of the public to access the OAR and Sheriffs Office, if acting in an orderly manner. These 

circumstances also suggest the City’s intent to open the fomm for purposes of Board review and 

appeals administration. Defendants argue as a general proposition government workplaces

case

are
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non-public fora. The cases relied on by Defendants conduct factual analyses to categorize the 

workplace forum at issue, and do not stand for the proposition all government workplaces 

public fora.68 Viewing these circumstances in light most favorable to Mr. Kovalev, there is

a genuine issue of material fact whether the fora at issue are designated/limited public fora or 

non-public fora.

are
non-

There is also a genuine issue of material fact whether Mr. Kovalev acted in 

disorderly manner while in the OAR. Mr. Kovalev 

asked for the names of the Board members.69

an orderly or 

asserts he calmly entered the office and

Ms. Weiss and Ms. Kennedy describe Mr. 

Kovalev as loud, angry, agitated, and disruptive while in the reception area, and Ms. Weiss

claim’s Mr. Kovalev refused to leave.70 Ms. Kennedy asserts Mr. Kovalev’s behavior warranted
a call to the Sheriffs Office for assistance, and Ms. Weiss agreed.71 

Kovalev from the OAR and the Sheriffs Office in
Sgt. Brown escorted Mr.

response to Ms. Kennedy’s call.72 No party 

adduced evidence of Mr. Kovalev’s conduct beyond their own descriptions of events, creating a 

he-said-she-said scenario and raising an issue of fact regarding the appropriateness of Ms. Weiss, 

Ms. Kennedy, and Sgt. Brown’s conduct under a First Amendment forum analysis.

Defendants argue Ms. Weiss, Ms. Kennedy, and Sgt. Brown are entitled to qualified 

immunity because the law did not put them on notice their conduct would be clearly unlawful. A

government official is entitled to qualified immunity if his “conduct does not violate clearly

established statutory or constitutional rights of which a reasonable person would have known."73 

“When a qualified immunity defense is asserted, a court must determine (1) whether the facts 

a violation of a constitutional right, and (2) whether that right

“The qualified immunity standard ‘gives 

ample room for mistaken judgments’ by protecting ‘all but the plainly incompetent or those who

alleged by the plaintiff make out

clearly established at the time of the injury.”74was

8
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,„75knowingly violate the law.

Ms. Weiss and Ms. Kennedy are entitled to qualified immunity from Mr. Kovalev’s First 

Amendment right of access and right to information claim. We are aware of no clearly 

established statutory or constitutional right to access the OAR reception area. After extensive 

discovery, we cannot determine whether the OAR reception area is either a designated/limited

public fora or a non-public fora. Neither party cites evidence confirming the nature of this space. 

The standards are different depending on the nature of the fora. If we are unable to discern the 

First Amendment access rights and obligations in this unique office space, we cannot expect 

state actors to be aware of clearly established law governing the space.

Sgt. Brown is similarly entitled to qualified immunity from Mr. Kovalev’s First 

Amendment right of access and right to information claim. We are aware of no clearly 

established statutory or constitutional right to access the OAR reception area and Sheriffs 

Office.76

Mr. Kovalev’s First Amendment right of access and right to information claim must be 

dismissed as the state actors enjoy qualified immunity.

B. Issues of fact preclude summary judgment on the First Amendment 
retaliation claim against Ms. Weiss and Ms. Kennedy.

Mr. Kovalev argues Ms. Weiss and Ms. Kennedy retaliated against him by falsely 

reporting he acted disorderly to the Sheriffs Office. Defendants argue Mr. Kovalev did 

engage in protected activity, Ms. Weiss and Ms. Kennedy’s conduct did not deter Mr. Kovalev, 

and Mr. Kovalev failed to demonstrate a causal connection between a protected activity and the 

false report.

not

In a First Amendment retaliation claim, Mr. Kovalev must show: “[he] engaged in a 

protected activity, (2) ...defendants’ retaliatory action was sufficient to deter a person of

9
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ordinary firmness from exercising his . . . rights, and (3) ... there was a causal connection 

between the protected activity and the retaliatory action.”77 Filing a false report could deter a 

person of ordinary firmness from exercising his or her First Amendment rights.78

There is a genuine issue of material fact whether Mr. Kovalev engaged in protected 

activity. As described above, Mr. Kovalev argues he acted calmly in the OAR office, and Ms. 

Weiss and Ms. Kennedy argues Mr. Kovalev acted disorderly by being loud, agitated, and 

disruptive. If Mr. Kovalev calmly entered the reception area of the office to ask for information 

regarding the Board and review process, a reasonable jury could find he engaged in protected 

activity. If Mr. Kovalev acted disorderly, a reasonable jury could find he did not engage in 

protected activity. The only evidence we have regarding Mr. Kovalev’s conduct is conflicting 

self-serving descriptions from the parties. We must allow the jury to determine credibility at 

trial.

There is a genuine issue of material fact whether Ms. Kennedy and Ms. Weiss falsely 

reported Mr. Kovalev’s behavior to the Sheriffs Office. Mr. Kovalev’s conduct is in dispute, 

and the truth of Ms. Kennedy’s report is in dispute.

There is also a genuine issue of material fact whether a causal connection exists between 

Mr. Kovalev’s conduct and the retaliatory conduct. Mr. Kovalev argues Ms. Kennedy and Ms. 

Weiss retaliated against him for criticizing the hearing master in his letter, expressing his intent 

to appeal an adverse decision by the Board, and requesting Board member names.79 Before Ms. 

Kennedy’s call to the Sheriffs Office, Ms. Weiss knew the City rescheduled Mr. Kovalev’s 

hearing, and knew Mr. Kovalev complained about the hearing master’s behavior and outcome of 

his initial hearing.80 Ms. Weiss also knew Kovalev requested names of Board members.81 Ms. 

Weiss claims she did not know Mr. Kovalev to be the person who sent the letter, and did not

10
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know the outcome of Mr. Kovalev’s hearing.82 Ms. Weiss claims she attempted to calm Mr. 

Kovalev by explaining he had the right to appeal an adverse decision by the Board.83 This 

admission may demonstrate Ms. Weiss may have known Mr. Kovalev felt dissatisfied with the 

December 10 hearing outcome.84 Ms. Kennedy asserts she did not know Mr. Kovalev’s identity 

and did not know the outcome of Mr. Kovalev’s hearing.85 Both Ms. Weiss and Ms. Kennedy 

assert they agreed to call to the Sheriff’s Office because Mr. Kovalev acted disorderly, not to 

retaliate against Mr. Kovalev’s intent to appeal, criticism of the hearing master, or request for 

Board member names. All parties rely on their own self-serving statements in support of their 

argument regarding intent to retaliate. This he-said-she-said scenario must be resolved on 

credibility at trial.

Ms. Kennedy and Ms. Weiss are not entitled to qualified immunity from Mr. Kovalev’s 

First Amendment retaliation claim. It is clearly established filing a false report accusing another 

of violating the law is unlawful.87 In Thomas v. Independence Township^8, our court of appeals 

held the plaintiff stated a claim for First Amendment retaliation where the defendant wrongfully 

accused the plaintiff of violating the law.89 At least as early as 2006, when the court of appeals 

decided Thomas, the law was clearly established a government official could not falsely 

citizen of violating the law.

Kovalev’s First Amendment retaliation claim against Ms. Weiss and Ms. Kennedy 

survives summary judgment.

C. We grant summary judgment dismissing the assault claim for failing to 
adduce evidence of an assault.

Mr. Kovalev’s claim for assault against Sgt. Brown fails. Mr. Kovalev claims Sgt. 

Brown assaulted him when Sgt. Brown escorted him from the OAR office, and prevented his 

access to the Sheriff’s Office. Defendants argue Sgt. Brown’s conduct is immunized, as a state

accuse a

11
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actor, because there is no evidence he engaged in willful misconduct.90 We do not reach the 

issue of willful misconduct because Mr. Kovalev has not adduced evidence for a reasonable jury 

to find an assault.

Assault “occurs when an actor intends to cause an imminent apprehension of a harmful or 

offensive bodily contact.”91 Mr. Kovalev’s apprehension must be reasonable.92

Mr. Kovalev bases his claim on the two encounters with Sgt. Brown. These encounters 

are insufficient to establish an assault even with all factual inferences in Mr. Kovalev’s favor. 

There is no evidence Sgt. Brown intended to cause imminent apprehension of contact. Sgt. 

Brown responded to a call from Ms. Kennedy describing Mr. Kovalev as disorderly.93 In 

response, Sgt. Brown directed Mr. Kovalev to leave the City office and escorted him to the 

elevators.94 Sgt. Brown did not follow Mr. Kovalev into the elevator.95 Upon Mr. Kovalev’s 

immediate re-entry into the City building, Sgt. Brown walked towards Mr. Kovalev to escort him 

out again. Sgt. Brown stopped when Mr. Kovalev asked for an incident report, and Mr. 

Kovalev remained in the hallway for a few minutes until he received the report.97 Sgt. Brown 

never threatened Mr. Kovalev, never reached for Mr. Kovalev, and never touched Mr. Kovalev.

A reasonable jury could not conclude Sgt. Brown intended to cause apprehension of imminent 

contact simply by walking towards Mr. Kovalev to escort him from the building.

Based on his admissions, Mr. Kovalev did not reasonably apprehend imminent contact. 

Mr. Kovalev claims he feared Sgt. Brown would walk into him, if he stopped walking away from 

Sgt. Brown.99 Mr. Kovalev’s description of Sgt. Brown’s conduct contradicts the basis of his

98

apprehension, and calls his claimed apprehension into question. In Mr. Kovalev’s description of 

the first encounter, Sgt. Brown followed the pace Mr. Kovalev set, and stopped walking when 

Mr. Kovalev stopped walking. 100 In the second encounter, Sgt. Brown stopped escorting Mr.
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Kovalev to the elevators once Mr. Kovalev requested an incident report, and Mr. Kovalev 

remained in the hallway for several minutes until he received the report.

In light of all the surrounding circumstances, a reasonable jury could not find Mr. 

Kovalev reasonably apprehended imminent contact.102

D. We grant summary judgment dismissing the substantive due process claim 
for failing to adduce evidence of conduct shocking the conscience and as 
duplicative of his First Amendment retaliation claim.

Mr. Kovalev’s substantive due process claim against Ms. Kennedy and Ms. Weiss fails. 

Mr. Kovalev bases this claim on Ms. Kennedy and Ms. Weiss falsely reporting his behavior to 

the Sheriff’s Office with the intent to retaliate against him, leading to Mr. Kovalev’s escort from 

the building. Mr. Kovalev failed to adduce evidence to establish Ms. Kennedy and Ms. Weiss’s 

conduct shocks the conscience,” and the claim is duplicative of his First Amendment retaliation 

claim proceeding to the jury.

‘ [T]o prove a violation of substantive due process in cases involving executive action, the 

plaintiff must show that the state acted in a manner that ‘shocks the conscience.’”103 “[Cjonduct 

intended to injure in some way unjustifiable by any government interest is the sort of official 

action most likely to rise to the conscience-shocking level.”

Relying on Santiago v. Steinhart104 in our February 28, 2017 Memorandum105 

explained filing a false report against another could “shock the conscience.”106 Santiago, similar 

to other substantive due process claims based on false reports, is distinguishable from the present 

Substantive due process claims based on false reports which survive dismissal are based on 

circumstances resulting in great harm to the plaintiff. In Santiago, the plaintiff possessed a 

recording of the defendant which directly contradicted the defendant’s written report, 

plaintiffs employer used the false report to assess the plaintiffs fitness to continue working, and

101

, we

case.

107 The

13
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to place the plaintiff on involuntary leave. 108 In Smith v. Phila. Dep’t of Human Servs.109, the 

plaintiff brought a substantive due process claim based on a false report claiming the plaintiff

The false report resulted in the plaintiff losing custody for her
nosexually abused her son. 

child.111

Mr. Kovalev’s claim does not rise to the threshold level sufficient for a reasonable jury to 

conclude Ms. Weiss and Ms. Kennedy’s conduct “shocks the conscience.”

Kennedy s call to the Sheriffs Office, Sgt. Brown escorted Mr. Kovalev to the elevators

As a result of Ms.

and told

him to leave the building, but Mr. Kovalev returned to the same building and OAR office 

several occasions without issue.112 Mr. Kovalev re-entered the building immediately to obtain an 

incident report from the Sheriffs Office.113 Mr. Kovalev also made several phone calls to the

on

OAR to obtain more information regarding his case, and the appeals process.114 Mr. Kovalev did

not experience a harm equivalent to the plaintiffs in Santiago and Smith. Based on the adduced 

evidence, a reasonable jury could not conclude Ms. Weiss’s and Ms. Kennedy’s conduct “shocks

the conscience.”

Alternatively, Mr. Kovalev’s substantive due process claim against Ms. Weiss and Ms.

Kennedy is duplicative of his First Amendment retaliation claim, and is barred by the “more 

specific provision rule.”115 Under the more specific provision rule, “if a constitutional claim is 

covered by a specific constitutional provision ..., the claim must be analyzed under the standard 

appropriate to that specific provision, not under the rubric of substantive due p 

United States Supreme Court created the more specific provision rule due to the Court’s 

reluctance to expand the concept of substantive due process.117 Mr. Kovalev’s First Amendment 

retaliation claim against Ms. Weiss and Ms. Kennedy is identical to his Fourteenth Amendment 

substantive due process claim. Both are based on Ms. Weiss and Ms. Kennedy

rocess.”116 The

’s conduct in
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24a



Case 2:16-cv-06380-MAK Document 140 Filed 09/22/17 Page 15 of 26

falsifying a report to the Sheriffs Office with the intent to retaliate against Mr. Kovalev for 

engaging in protected activity. Mr. Kovalev’s claim for retaliation is covered by a specific 

constitutional provision — the First Amendment — and Mr. Kovalev’s claim must be analyzed 

under the “more specific provision.”

E. We grant summary judgment dismissing the supervisor liability claim 
under § 1983 for failing to adduce evidence demonstrating Ms. Weiss and the 
City acted with “deliberate indifference.”

Mr. Kovalev’s claim for supervisory liability under 42 U.S.C. § 1983 fails. Mr. Kovalev 

bases his claim on Ms. Weiss’ and the City’s failure to supervise and provide adequate training 

on dealing with the public and civil rights violations. Ms. Weiss and the City argue Mr. Kovalev 

failed to adduce evidence the failure to train constituted “deliberate indifference” to Mr. 

Kovalev’s constitutional rights. Ms. Weiss and the City are correct. Mr. Kovalev failed to 

adduce evidence for a reasonable jury to conclude the failure to train constituted “deliberate 

indifference.”

In Monell v. Dep t ofSoc. Servs. of City ofN.Y.118, the Supreme Court held a municipality 

may be liable under § 1983 when it causes the constitutional violation at issue.119 “A

municipality is liable under § 1983 when a plaintiff can demonstrate that the municipality itself, 

through the implementation of a municipal policy or custom, causes a constitutional 

violation. Failure to train may be a basis for Monell liability if the failure to train “reflects

deliberate indifference to constitutional rights.»121 “Establishing municipal liability on a failure 

to train claim under § 1983 is difficult. A plaintiff pressing a § 1983 claim must identify a 

failure to provide specific training that has a causal nexus with their injuries, 

that an injury could have been avoided if the municipal officer or employee ‘had better or more

5)122 “Mere proof

training is not enough to show municipal liability’ under a ‘failure to train’ Monell claim.”123

15
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A “pattern of similar constitutional violations by untrained employees” is typically 

necessary to show “deliberate indifference” because a decisionmaker, without notice a training 

program is deficient, “can hardly be said to have deliberately chosen a training program that will

5)124cause violations of constitutional rights. “A pattern of violations puts municipal 

decisionmakers on notice that a new program is necessary, and ‘[tjheir continued adherence to an

approach that they know or should know has failed to prevent tortious conduct by employees

may establish the conscious disregard for the consequences of their action—the ‘deliberate 

indifference’—necessary to trigger municipal liability. 55)125 Absent a pattern of violations, a 

failure to train claim may proceed where the constitutional violation is an “obvious” 

consequence of failing to provide certain training.126 For a municipality’s failure to train or 

supervise to constitute deliberate indifference, a plaintiff must show: “(1) municipal

policymakers know that employees will confront a particular situation; (2) the situation involves 

a difficult choice or a history of employees mishandling; and (3) the wrong choice by an 

employee will frequently cause deprivation of constitutional rights.5)127

In denying a motion to dismiss, we earlier allowed Mr. Kovalev’s § 1983 claim to 

discover whether the City and Ms. Weiss made a practice of condoning employees’ wrongful 

exclusion of litigants from the OAR. 128 Mr. Kovalev shows Ms. Weiss, Ms. Kennedy, and Sgt. 

But he does not show a history of employee mishandling or 

practice of condoning employees’ wrongful exclusion of litigants from the OAR necessary to 

show “deliberate indifference.” Ms. Kennedy and Ms. Weiss have not been subject to civil

129Brown lack training on § 1983.

130rights complaints before this case. Since Ms. Kennedy began employment with the OAR in 

1986, she has received only one corrective action for speaking too loudly on the phone.131 Ms. 

Weiss has never faced disciplinary action while employed by the City.132
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Sgt. Brown has not been subject to civil rights complaint while employed at the 

Sheriffs Office for eleven years.133 Mr. Kovalev cites a 2001 incident, while Sgt. Brown 

worked as a prison security guard, and the prison disciplined her with a warning for failing to 

exhaust all options to calm an inmate before the inmate attacked another guard.134 This isolated 

incident nearly sixteen years ago, before Sgt. Brown joined the Sheriffs Office, coupled with

Ms. Kennedy s corrective action for speaking loudly on the telephone are insufficient to establish 

a history of employee mishandling or practice of condoning the wrongful exclusion of litigants 

from the OAR.135

Without evidence Ms. Weiss and the City were on notice of deficiencies in their training 

program, a reasonable jury could not find Ms. Weiss and the City acted with deliberate 

indifference.

F. We grant summary judgment dismissing the intentional infliction of 
emotional distress claim for failing to adduce competent medical evidence.

Mr. Kovalev’s claim for intentional infliction of emotional distress fails. “A plaintiff 

seeking to establish intentional infliction of emotional distress must also support his claim with 

competent medical evidence, because ‘it is unwise and unnecessary to permit recovery to be 

predicated on an inference based the defendant’s ‘outrageousness’ without expert medical 

confirmation that the plaintiff actually suffered emotional distress.’”136

on

Mr. Kovalev failed to

adduce competent medical evidence of experiencing emotional distress, therefore, his claim 

fails.137

III. Conclusion

In the accompanying Order, we deny Ms. Weiss’ and Ms. Kennedy’s motion for 

summary judgment on the First Amendment retaliation claim arising from an alleged false report 

to the Sheriffs Office and grant all Defendants’ motion as to the remaining claims. Genuine
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issues of material fact preclude summary judgment on Mr. Kovalev’s First Amendment 

retaliation claim against Ms. Weiss and Ms. Kennedy. We grant Defendants’ motion for 

summary judgment dismissing Mr. Kovalev’s claims under the First Amendment right of access 

and right to information, assault, substantive due process, supervisory liability, and intentional 

infliction of emotional distress claims.

1 Our Policies require a Statement of Undisputed Material Facts be filed in support of a Rule 56 
motion, as well as an appendix of exhibits. Defendants filed a Statement of Undisputed Material 
Facts at ECF Doc. No. 120-1 (“Defendants SUMF”) and appendix at ECF Doc. No. 120-2 
through 120-5. Defendants’ SUMF is supported by citations to the appendix. Sergei Kovalev 
submitted a Statement of Undisputed Facts at ECF Doc. No. 126-3 (“Kovalev SUMF”) and 
appendix at ECF Doc. No. 126-5 through 126-6. The Kovalev SUMF both objects to and 
provides additional facts not included in Defendants’ SUMF. Of the one hundred and forty-eight 
purported facts and objections included in the Kovalev SUMF, only sixteen include citations to 
the record. References to the appendices shall be referred to by ECF number.

All parties submitted self-serving statements in support of their undisputed facts, and 
legal arguments. “As a general proposition, ‘conclusory, self-serving affidavits are insufficient 
to withstand a motion for summary judgment.’” Gonzalez v. Sec’y of Dept, of Homeland Sec., 
678 F.3d 254, 263 (3d Cir. 2012) (quoting Kirleis v. Dickie, McCamey & Chilcote, P.C., 560 
F.3d 156, 161 (3d Cir. 2009)). “This rule has been extended to self-serving deposition 
testimony.” Johnson v. MetLife Bank, NA., 883 F. Supp. 2d 542, 549 (E.D. Pa. 2012) (citing 
Irving v. Chester Water Auth., 439 F. App’x 125, 127 (3d Cir. 2011)). “However, the issue is not 
whether [the plaintiff] has relied solely on his own testimony to challenge the [m]otion[], but 
whether [the plaintiffs] testimony, when juxtaposed with the other evidence, is sufficient for a 
rational factfinder to credit [the plaintiffs] testimony, despite its self-serving nature.” Id. (citing 
Gonzalez, 678 F.3d at 263).

1 Id.

3 ECF Doc. No. 120-1 at H 2.

4 Id. at HU 1, 3.

5 Id. at HIT 2, 4, 5.

6 Id. at 116.
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1 Id. at HIT 8-9.

8 Id. at H 10.

9 Id. at 1113.

10 Id. at 111114-15.

11 Id. at 1F14.

12 Id. at U 15.

13 Id. at 1116.

u Id. at 1HI17-18.

15 ECF Doc. No. 120-4 p. 53; ECF Doc. No. 120-3 p. 29.

16 Id. at 1120.

17 Id. at 1122.

18 Id. at 1123.

19 Id. at UK 26-27.

20 Mat 111130, 45,46.

21 Id. at H 47.

22 Id. at II48.

23 Id. at 111149-51.

24 Mat 1151.

25 Id. at If 52.

26 Id. at If 53.

27 Id. at H1T54, 55.

28 Id. at 1156.

29 Id. at 1157.
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30 Id. at 1158.

31 Id. at 1159.

32 Id.

33 Id. at 111159-60.

34 Id. at 1161.

35 Id. at U 62.

36 Id. at 1163.

37 Id. at U 64.

38 Id. at 1166.

39 Id. at HU 68, 75.

40 Id. at 1173.

41 Id. at U 74.

42 Id. at 1175.

43 Id. at 11 76.

44 Id.

Summary judgment is proper when “the movant shows that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law.” 
Fed.R.Civ.P. 56(a). A dispute as to a material fact is genuine if “the evidence is such that a 
reasonable jury could return a verdict for the nonmoving party.” Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 255 (1986). On a motion for summary judgment, “we view the underlying 
facts and all reasonable inferences therefrom in the light most favorable to the party opposing the 
motion.” Mancini v. Northampton Cnty., 836 F.3d 308, 313 (3d Cir. 2016) (quoting Blunt v. 
Lower Merion Sch. Dist., 767 F.3d 247, 265 (3d Cir. 2014)). “The party seeking summary 
judgment has the burden of demonstrating that the evidentiary record presents no genuine issue 
of material fact.’” Parkell v. Danberg, 833 F.3d 313, 323 (3d Cir. 2016) (quoting Willis v 
UPMC Children’s Hosp. of Pittsburgh, 808 F.3d 638, 643 (3d Cir. 2015)). If the movant carries 
its burden, “the nonmoving party must identify facts in the record that would enable them to 
make a sufficient showing on essential elements of their care for which they have the burden of 
proof.” Willis, 808 F.3d at 643 (citing Celotex Corp. v. Catrett, All U.S. 317, 323 (1986)). “If,
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after adequate time for discovery, the nonmoving party has not met its burden, pursuant to 
Federal Rule of Civil Procedure 56, the court must enter summary judgment against the 
nonmoving party.” Id.

46 Delaware Coal. For Open Gov’t. Inc. v. Strine, 733 F.3d 510, 513 (3d Cir. 2013) (quoting 
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 575 (1980)); Kreimer v. Bureau of Police 
for Town of Morristown, 958 F.2d 1242,1255 (3d Cir. 1992).

47 Kreimer, 958 F.2d at 1255.

Perry Educ. Ass ’n. v. Perry Local Educators ’ Ass 'n, 460 U.S. 37, 44 (1983).

49 Kreimer, 958 F.2d at 1255 (quoting Perry Educ. Ass ’n, 460 U.S. at 45).

50 ECF Doc. No. 9.

51 Id. at p. 8.

52 Kreimer, 958 F.2d at 1255 (quoting Perry Educ. Ass’n, 460 U.S. at 45).

53 Id. at 1261-62.

54 Widmar v. Vincent, 454 U.S. 263, 267-68 (1981).

55 City of Madison, Joint Sch. Dist. No. 8 v. Wisconsin Employment Relations Comm ’n 429 U S 
167,175-76(1976).

56 Se. Promotions, Ltd. v. Conrad, 420 U.S. 546,555 (1975).

57 Kreimer, 958 F.2d at 1259.

58 Id. at 1256.

Perry Educ. Ass n, 460 U.S. at 45 (citing U. S. Postal Serv. v. Council of Greenburgh Civic 
Associations, 453 U.S. 114, 132 (1981)).

60 Id. (citing Carey v. Brown, 447 U.S. 455, 561 (1980)).

61 Kreimer, 958 F.2d at 1256 (quoting Perry Educ. Ass’n, 460 U.S. at 45) (brackets omitted).

62 Perry Educ. Ass ’n, 460 U.S. at 46 (citing U. S. Postal Serv., 453 U.S. at 131 n.7).

63 Id. (quoting U. S. Postal Serv., 453 U.S. at 129).

64 Kreimer, 958 F.2d at 1259-60.

48
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65 ECF Doc. No. 120-1 at HH 17,75.

66 Id. at IT 75.

67 ECF Doc. No. 120-4 at p. 18.

Cornelius v. NAACP Legal Def & Educ. Fund, 473 U.S. 788, 804-806 (1985) (identifying 
relevant forum as charity drive, not the federal workplace, and conducting factual analysis of 
intent to designate as public forum, history of use, and nature of the forum); Mead v. Gordon, 
583 F. Supp. 2d 1231, 1239 (D. Or. 2008) (analyzing forum’s use to determine categorization of 
forum); Mainstream Loudoun v. Bd. ofTrs. of Loudoun Cnty. Library, 24 F. Supp. 2d 552, 562- 
63 (E.D. Va. 1998) (analyzing government intent, extent of use, and nature of the forum).

69 ECF Doc. No. 120-4 at p. 12,14, 29.

70 ECF Doc. No. 120-4 at p. 53-54; ECF Doc. No. 120-5 at p. 5.

71 ECF Doc. No. 120-4 at p. 53; ECF Doc. No. 120-5 at p. 5.

72 ECF Doc. No. 120-4 at p. 12-13,18.

68

73 Mann v. Palmerton Area School District, _ F.3d _, 2017 WL 4172055, at *2 (3d Cir. 2017) 
(quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)); Berg v. City of Allegheny, 219 F.3d 
261, 272 (3d Cir. 2000) (quoting Harlow, 457 U.S. at 818).

74 Mann, 2017 WL 4172055, at *2 (citing Yarris v. Cnty. of Del., 465 F.3d 129, 140-41 (3d Cir. 
2006)).

75 Hunter v. Bryant, 502 U.S. 224, 229 (1991) (quoting Malley v. Briggs, 475 U.S. 335, 341 
(1986)); Mann, 2017 WL 4172055, at *6 (quoting Ashcroft v. al-Kidd, 563 U.S. 731, 743 
(2011)).

Even assuming Sgt. Brown did violate Mr. Kovalev’s constitutional rights, it would not be 
clear to a reasonable officer Sgt. Brown acted unlawfully. Gilles v. Davis, 427 F.3d 197, 203 (3d 
Cir. 2005) (citations omitted). In Gilles, an officer arrested a “campus evangelist” after the 
officer received a report of the speaker nearly creating a riot at a university campus. Id. at 202. 
The officer did not observe a riot, but the officer spoke to witnesses and arrested the speaker. Id. 
at 206. The speaker claimed the arrest violated his First Amendment rights. Id. at 203. Our 
court of appeals concluded qualified immunity barred the claim because the court found 
reason why the officer’s reliance on the witness accounts was unreasonable, and “[tjaking 
account of the entire episode and the information [the officer] possessed at the time,... it would 
not have been clear to a reasonable officer that [the speaker] did not engage in disorderly 
conduct.” Id. at 207.

Similar to the officer in Gilles, Sgt. Brown and the other officers did not observe Mr.

no
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Kovalev acting disorderly. ECF Doc. No. 120-4 at p. 18; ECF Doc. No. 120-3 at p. 13-14. Sgt. 
Brown relied on Ms. Kennedy’s call seeking assistance, and Mr. Kovalev claims Sgt. Brown 
spoke to an OAR employee. ECF Doc. No. 120-4 at p. 12-13,18; ECF Doc. No. 120-3 at p. 11. 
With this information, Sgt. Brown decided to escort Mr. Kovalev from the OAR reception 
ECF Doc. No. 120-4 at p. 13. We find no reason to conclude Sgt. Brown acted unreasonably by 
relying on the information presented. Given the situation and information presented, it would 
not be clear to a reasonable officer Mr. Kovalev did not act disorderly before Sgt. Brown’s 
arrival. Gilles, 427 F.3d at 206. Therefore, it would not be clear to a reasonable officer the 
decision to escort Mr. Kovalev violated his constitutional rights.

77 Lauren W. ex rel. Jean W. v. DeFlaminis, 480 F.3d 259, 267 (3d Cir. 2007) (citing Thomas v 
Independence Twp., 463 F.3d 285, 296 (3d Cir. 2006)).

78 See R.K. v. YA.L.E. Sch., Inc., 621 F. Supp. 2d 188, 197 (D.N.J. 2008) (retaliatory conduct 
consisted of “filing a fraudulent truancy complaint against Plaintiffs with the Medford Township 
Police Department”).

79 ECF Doc. No. 120-3 at p. 29-30; ECF Doc. No. 126-6 at p. 47.

ECF Doc. No. 120-2 at p. 14-16, 44.

81 ECF Doc. No. 120-4 at p. 53.

82 ECF Doc. No. 120-2 at p. 5.

83 ECF Doc. No. 120-4 at p. 53.

84 Id.

85 ECF Doc. No. 120-2 at p. 18-19.

ECF Doc. No. 120-4 at p. 53-54; ECF Doc. No. 120-5 at p. 5.

87 Thomas v. Independence Twp., 463 F.3d 285, 296 (3d Cir. 2006).

463 F.3d 285 (3d Cir. 2006)

area.

80

86

88

89 Id. at 296.

90 42 Pa.C.S. § 8550.

^ Sides v.^Cleland, 648 A.2d 793, 796 (Pa. Super. Ct. 1994) (citing Restatement (Second) of 

92 See D’Errico v. DeFazio, 763 A.2d 424, 431 (Pa. Super. Ct. 2000) (citing Cuciontti v.
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Ortmann, 159 A.2d 216, 217 (Pa. I960)).

93 ECF Doc. No. 120-4 at p. 12-13,18.

94 ECF Doc. No. 120-1 at 111149-53.

95 Id. at If 53.

96 Mat If 59.

91 Id. at 111163-64.

98 Id. at ITU 47-67.

99 Id. at 111150, 60.

100 ECF Doc. No. 120-3, at p. 16.

101 ECF Doc. No. 120-3, at p. 43-44.

102 See D’Errico, 763 A.2d at 431 (citing Cuciontti, 159 A.2d at 217).

Schieber v. City of Phila., 320 F.3d 409, 417 (3d Cir. 2003) (quoting Cty. of Sacramento v. 
Lewis, 523 U.S. 833,845-46 (1998)).
103

104 No. 89-2069,1993 WL 410402 (S.D.N.Y. Oct. 13,1993).
105 ECF Doc. No. 9

106 Id. at p. 13.

107 Santiago, 1993 WL 410402, at *2.

108 M

109 No. 04-1940, 2005 WL 525403, at *6 (E.D. Pa. 2005).

110 Id.

111 Id.

112 ECF Doc. No. 120-1 at 1175.

113 Mat 111157-67
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114/d. atH76.

115 Koelsch v. Cnty. of Lancaster, No. 11-5681, 2012 WL 4459799, at *6 (E.D. Pa. 2012) 
(quoting United States v. Lanier, 520 U.S. 259, 272 n.7 (1997)); Traylor v. Lanigan, No. 16- 
7691, 2017 WL 2364189, at *7 n.8 (D.NJ. 2017) (dismissing substantive due process claim 
based on same conduct underlying the plaintiff* s First Amendment compelled speech claim).

116 Koelsch, 2012 WL 4459799, at *6 (quoting Lanier, 520 U.S. at 272 n.7).

117 Traylor, 2017 WL 2364189, at *7 n.8 (quoting Cnty. of Sacramento v. Lewis, 523 U.S. 833, 
843-44 (1998)).

436 U.S. 658 (1978).

Id. at 694; see also City of Canton, Ohio v. Harris, 489 U.S. 378,385 (1989).

Mann, 2017 WL 4172055 at *7.

121 Wood v. Williams, 568 F. App’x 100, 105 (3d Cir. 2014) (quoting City of Canton, 489 U.S. at 
388, 392).
122

Reitz v. Cty. of Bucks, 125 F.3d 139, 145 (3d Cir. 1997) (citing Colburn v. Upper Darby 
Township, 946 F.2d 1017,1030 (3d Cir. 1991)).

Brommer, 747 F. Supp. 2d 447, 463 n.42 (E.D. Pa. 2010) (quoting Kline ex rel. Arndt 
v. Mansfield, 255 F. App’x 624, 629 (3d Cir. 2007)); see also City of Canton, 489 U.S. at 391 
(“Neither will it suffice to prove that an injury or accident could have been avoided if an officer 
had^had better or more training, sufficient to equip him to avoid the particular injury-causing

124 Mann, 2017 WL 4172055, at *7 (quoting Connick v. Thompson, 563 U.S. 51, 62 (2011)); 
Thomas v. Cumberland Cty., 749 F.3d 217, 223 (3d Cir. 2014) (quoting Connick, 563 U.S. at

118

119

120

123 White v.

62).

125
397^410 (1997)) F3d ^ 223 ^U°ting Cnty' Commrs of Bryan Cnty. v. Brown, 520 U.S.

126 Connick, 563 U.S. at 63.

127 Carter v. City of Philadelphia, 181 F.3d 339, 357 (3d Cir. 1999) (footnote omitted).

ECF Doc. No. 9, p. 22.

ECF Doc. No. 120-4 at p. 52; ECF Doc. No. 120-5 at p. 4,16.

128

129
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130 ECF Doc. No. 120-4 at p. 54; ECF Doc. No. 120-5 at p. 5.

ECF Doc. No. 120-4 at p. 44.

ECF Doc. No. 120-5 at p. 17-18.

134 ECF Doc. No. 126-6 at p. 41.

135 Kovalev cites to Sgt. Brown’s driving history containing one reckless driving charge in 2004 
and one speeding violation in 1994. ECF Doc. No. 126-3, at HI 115-16. We do not see 

drivmg violations from thirteen and twenty-three years ago to the theory Ms. 
Weiss and the City showed deliberate indifference to Mr. Kovalev’s constitutional rights.

™ Lawson v- Pa- SpCA, 124 F. Supp. 3d 394, 409 (E.D. Pa. 2015) (quoting Bock v CVS 
Pharmacy Inc No. 07-412, 2008 WL 3834266, at *2 (E.D. Pa. 2008)) (granting summary 
judgment for failure to provide supporting competent medical evidence).

137 Id.

132
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SERGEI KOVALEV CIVIL ACTION
v.

No. 16-6380

CITY OF PHILADELPHIA, et al.

ORDER

AND NOW, this 22nd day of September 2017, upon considering Defendants’ Motion for 

summary judgment (ECF Doc. No. 120), Plaintiffs Response (ECF Doc. No. 126), Defendants’ 

Reply (ECF Doc. No. 129) and Plaintiffs sur-reply granted upon leave (ECF Doc. No. 137), and 

for reasons in the accompanying Memorandum, it is ORDERED Defendants’ Motion (ECF 

Doc. No. 120) is GRANTED in part and DENIED in part:

Defendants Motion is DENIED as to Plaintiff s First Amendment claims for 

retaliation based on the false reporting of Defendants Weiss and Kennedy only and these claims 

will proceed to trial;

1.

2. Defendants’ Motion is GRANTED as to all other claims as there are no genuine 

issues of material fact and judgment, as a matter of law, must be entered in favor of Defendants 

on all remaining claims; and,

3. Defendant City of Philadelphia and Sheriff Brown are DISMISSED.

KEARNEY, J.
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APPENDIX D
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 18-1237

Kovalev v. City of Philadelphia

To: Clerk

1) Unopposed Motion by Appellant for Extension of Time to File Brief and 
Appendix

2) Unopposed Motion by Appellant for Permission to Increase Word Count 
Limitation for Appellant’s Brief

3) Motion by Appellant to Proceed on the Original Record

The foregoing motions are considered. Appellant’s motions for extension of time 
to file brief and appendix and to proceed on the original record are granted. Appellant’s 
brief and appendix must be filed and served on or before May 16, 2018. If Appellant 
elects to not file a formal appendix, the following documents must be attached to 
Appellant's brief at the time the brief is filed: (1) copy of the district court docket entries; 
(2) the notice of appeal; and (3) the order being appealed and any accompanying 
memorandum.

Appellant’s motion for permission to increase the word count limitation for his 
brief is denied as presented. Appellant may file a brief containing no more than 15,600 
words. Appellant’s brief must contain a word count certification indicating the amount of 
words within the brief.

For the Court,

s/ Patricia S. Dodszuweit
Clerk

Dated: April 26, 2018 
CJG/cc: Daniel J. Auerbach, Esq. 

Sergei Kovalev
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CIVIL ACTIONSERGEI KOVALEV
v.

No. 16-6380

PAULA WEISS and YOLANDA 
KENNEDY

AMENDED JUDGMENT

AND NOW, this 12th day of January 2018, following a jury trial and upon entry of the 

jury’s unanimous verdict today, it is ORDERED JUDGMENT is entered in favor of Paula

Weiss and Yolanda Kennedy and against Sergei Kovalev on all of Mr. Kovalev’s claims.

Y, J.KE



Additional material
from this filing is 

available in the
Clerk's Office.


