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EDINSON H. RAMIREZ

Petitioner

vs.

STATE OF MARYLAND

Respondent

INTHB

CffiCUIT COURT

FOR

CARROLL COUNTY

CASE NO. 06-K-05-33033

MEMORANDUM OPINION AND ORDER OF COURT

INTRODUCTION

This matter is before the Court on the Defendant's/ Edinson H. Raiaurez's, Petidon

for Post-Conviction Relief filed pursuant to the Uniform Post Conviction Procedure Act

("Act") codified at Annotated Code of Maryland/ Criminal Procedure Article, Tide 7, et

seq., and the Maryland Rules of Procedure Rule 4-401, et seq. and the State's Response

diereto. Following a hearing on the Petition for Post-Conviction Relief on February 3,

2015, the Court held the matter sub curia.

A post-conviction proceeding constih.ites a collateral attack on a judgment of

conviction in an underlying criminal case. Therefore, it is necessary to begin with a

review of the record below.

FACTS AND PROCEDURAL BACKGROUND

The pertinent facts were summarized by this Coiirt in a Memorandum Opinion

issued relative to Petitioner's Application for Three Judge Panel Review of Sentence, and

are repeated here. On October II/ 2004, police responded to 3112 Ridge Road m

Westminster/ Maryland, in response to a 911 report from Rodney Hidey. Mr. Hidey
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reported tot» armed robbery/hom. Invasion occurred in to home md te h.d been
Aot by one of Ac suspects. When fe police urived, Mr. Hidey w.s being spotted
by ̂bulmce to th. hospital Mr. ffidey w^ be.ten «d shot in fee uppe, teg. Mrs.
Lmd. ffldey indicated that she »fflved home <hat right uound 9..40 p.m. Sh. rdieved
fte b.by»»r who W b«en watttog her ttaee ctuldren. Two of Ac cMdren w»e
,tep in A.a rooms. OUvia, te Hide/s daughta, w^ ..leep on te living room couch.

After the babysitter left the residence/ two masked men entered the home Arough
fhe g^age door. Both of Ae masked men were anned and held Mrs. Hldey at gunpoint.
One of the masked men carried a sawed-off shotgun and did not speak during Ais
ordeal, ̂ e other masked man carried a small caliber revolver and did aU fee ̂ ing,
me one suspect told her feat they wanted her money and asKed her where the safe was
located. Mrs. Hidey was forced at gunpoint into the basement where Ae safe was
located. During this ordeal/ Mrs. Hidey was holding her daughter. Mrs. ffidey was
unable to open the safe, so the masked men kd her back upst^-s by gunpoint The one
aspect told Mrs. Hidey that he would wait for Mr. Hidey to come home ̂ d if he did
not open the safe, they would kiU Ae entue fajnily.

When Mr. Hidey got home, he was confronted by Ae two masked men. Mr.

Hidey attempted to defend himself and was beaten by the suspects. ̂  suspect who
did dJ fhe ttMng pointed to gun .t Mr. Hidey and tee.tened to Ml fce tofly if thq.
did not coop^te. When toy re.ch.d te b.sement, M,. Hidey >»mpted to .tuck the
suspect with Ac sawed-off shotgun. That su.pect beat Mr. Hidey severely on dze head
»d te upper body; to other mriced m^ shot Mr. Hidey m te upp«r leg. As > resdt
of the gur^hot and the beatings/ Mr, Hidey suffered s.rious mjuries. Mr. Hidey was

2

APP.2



evenudly aUe to open &e srfe. Affe, fcey opened Ihe sA the Hldeys, dong wl* Aeir
d.»ghte OHvi, we» 6.d up by the two m^ked »»,  0 suspecti removed Ac
cont»<s of fe safe which contdned about $80,000 in caA. The suspecC to fled the
scene. After Ae suspects fled/ Mr. Hidey was able to free himself and caU 9U .

On January 3/ 2005, the police received mfonaation from Naomi RuA Bmkett.
She .d^sed to police tat her hwb»d, ;eny Bu.tett »d the FeMoner had comirdtted
&e armed robbery at the Hidey residence with her assistance. She identified the suspects
a^d identified which weapons they c^ried the night of Ac armed robbery. She also gave

&e poUce details of die crmies and indicated ftiat she drove fhe vehicle for them. Mrs,
Burkett told fee poUce that she purchased the gun and was involved in the planning of
the robbery. She also indicated that Ae money taken from the safe at the Hidey residence
was divided equally between her husband ajnd fixe Petitioner.

On July 15, 2005, at the conclusion of a four day jury trial, the Defendant was

convicted by the jury of two counts of armed robbery, two counts of robber one count

of conspiracy to coimnit armed robbery/ two counts of first degree assault,, use of a

handgun m fhe cominission of a crime of violence/ felony theft/ first degree burglary/ and

possession of an unregistered rifle or shotgun. On November 17, 2005, Petitioner was
sentenced to a total of ninety-five (95) years/ to be served concurrently wiA any other

outstanding or uns^rved sentence, Additionally, the Pedtioner was .ordered to pay

restitution m the amount of Seventy Eight Thousand Four Hundred and Twenty Seven

DoUais ($78/427. 00).

The Pedtioner appealed to the Court of Special Appeals raising a single question

for review:
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1141, 1143(2008).

^ . reported opi»on d^d  ̂  8, 2008, *e Court of Spedd Apped,
^»ed *. ̂  of ̂e C.^ Co^t, cond.din, ̂ .-^ ̂  c,u« .. net d^ly
^oneou. in det^n, that ju^ deUb«^ Md no. yet be^n wMe ft. dte^
)u,o, W.S pre^t, »d in »y even., fee S^^ rebutted te presu^ptfon of prejudic,. - M.
at 292, at 1160.

At Petition^. Request te . Thxe. Judg. P^d R.vtew »d to Stated tespo«e
teeto, , The. Judge Pad convened and a he«ing w>s hdd on August 22, 2013 to
,.vtew *e sentence imposed by ̂  Hono,.  ttomas ?. S^dd. ToUowtog te
heuing, in an Order d.ted Janaary 8, 2014, the Panel d<ried te Pedtion«'s requestfo, a
modification of sentence.

On May 14, 2014, the Defendant filed a forty (40) page Petition for Post-
Conviction ReUef setting forth nine (9) AUegations of Error as foUowsi:

A. Trial Counsel Failed to Object to Maryland Rule Violation [Remembered as

#fl

B. Appellate Counsel Failed to Raise Maryland Rule 4-312(g) Violation as

Plain Error [Renumbered as #2]

C. Trial Counsel Failed to Challenge for Cause a^/or Use Peremptory

ChaUenge on Biased Juror [Renumbered as #3]

z For ease of reference and clarity, ̂  Court ha. re-ordered and re-numbered Petitioner'. AUegation.
of Erro7l-9-m the Analysis section offhis Memorandum Opmion.
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D, Appellate Counsel Failed to Ruse Maryland Me W12(h) Viohdon >.
Plain, Error [Rsnumbered as #4J

E. AppeUate Counsel Failed to FUe Petition (for Post-Convlction ReUef)
[Renum&ered as #5J

F. Trial CoartAbused His [sic] Discretion [Renumbered as #6]
G. Cumulative Effect [Rerwmbered as #9J

I, [sic] Ineffective Assistance of AppeUate Couxzsel [Renumbered a. #8]
G. [sicllneffective Assistance of Trial Counsel [Rewmbered as #7J
The State filed a Response on May 15, 2014, arguing that none of the aUegations

raided by the Feddoner rise to the level of meffective assis^ce of cour^el as defined by
SMUnd v. Washington, 466 U.S. 668, 104 S. Ct 2053 (1984), A hearing on fte Petition for
Post-Conviction ReUef was held on February 3/ 2015. The Petitioner testified at the

hearing regardmg some of the clatos raised in his Petition, but submitted on the
contents of fee Petition with respect to Qaims I/ 2/ 3, 4/ 6, 7 and 8. No aUegations of
error raised in the Petition were abandoned at the hearing.

The parties stipulated as to the testimony of former appeUate counsel Nathan

Peak, Esquire, who was employed by the Butier Legal Group for approximately six (6)
months. Mr, Peak would have testified titiat he ffled a brief on Petitioner's behalf wiA the

\

Court of Sperial Appeals, but could not recaU if he worked on the brief or just made
mmoi edits to the document prior to its submission. Further/ Mr. Peak would have

festified that he did not recaU speaMng with Ac Petitioi^r and 1;hat he left Ae BuMer Law

Group prior to the issuance of the decision by the Court of Special Appeals.
The State caUed Laura Guadalupe Morton, Esq., trial coimsel for the Petitioner,
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^o ̂a.d ̂ «d»g h» ̂  s.a^y »d pr.cto and, spedfi^y, he, ̂  -^on
^gy. M.. Gu,^UFeMorton. dvised*eCo«ta>t, hem, twi*fheFe n»
pno,. trid «d Uttgated b,A MoU,^ He^. She tested ̂  prio, .0 2005, she
WU^tedatl»stt. enty to ̂ n^MJu^^a. d^Ae. fluent
Sp^h. Frio, to t»l, M,. Guaddupe Mo^n ̂ d *.< she ».t »& A. F^on»
^ te Sbte's Attom.y, r.vie».d A. ffle, visited Ae crime scene, m^vi.w.d
^e. se,, obt.nedcn»l»lbackFOU»d^cks^dspote^»^, ^s. She
.
ttested that she conversed wi* Petitoe, to Spanish »d di^ed fte c.s.. Trial

counsel tested riding her cll^s involv^nt m te nU «d th. juzy sekdion
p,o^»d,. peafically, ft.tuponTeceivingte)uiypB >elUstte»o^goftolAe

made a simple graph for note taking and met with the Petitioner to give him her
impression of the panel.

Trial cozmsel addressed the i^sue of the number of jurors available for the panel
and testified feat there was a question as to wheAer there would be enough fot a twelve
(12) person jury with two (2) alternates and that the trial cou^t directed the parties to
proceed, and they would "see how it goes. " Ms. Guadalupe Morton advi.ed that Ae
Petitioner was mvolved m the exerdse of peremptory str&es aUocated to Ae Defense.
With respect to Juror No, 27, trial counsel recaUed tixat Aere was some&mg Aat
mdicated an incident in his background and there was a question as to his ability to be
fair and impartial. .Ms. Guadalupe Morton recalled requesfeg/tiiat Turor No. 27 be
stricken for cause and that the trial court rested on the decision to str&e. Once trial

began, Ms. Guadalupe Morton testified that Petitioner was involved in decisions, Trial
counsel also testified that she recalled having contact with Petitioner's appeUate
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atto»ey, ayoung-in. D.C. law officer ̂ec^y, ̂she^ote. le^
suggesting some potential issues to raise on appeal,

On cro^aminatton, M. Gu.ddupe Mo,ton ̂ ed &.t tee .. no basi. te
I; totoob, ec. »*e^co^»gg. ation»^unm, »y3electonw»»d.^t°

; ^nntoe, f*ep^w. of^ent^»selec. a)»y. Wi<h^»tto^. rNo. 27,
M.. Gu.ddup. Mo^n could not r^ *e spdfic o^cUon she made, but reded tot
^ew., »«e^in*e|uror'sb^ouni*a. «,deh»,u^onhl, >biHy«3b,

] toputtd. Ms. Gu.dd^. Morton^UBedfh. tsheffl. d. MoBontoModifyfe
ll Sentence with fce bial^Brt and aAed the Cou,t to hold te motion^  ,."» P.nding
Jl appeal. She testified &at she thought she would have known that th. Court may only
I! hold a Motion for Modification for up to five (5) years/ but could not recaU any steps
I ta^n to request the Court to rule on the motk>n prior to the expiration of five (5) years.

The Court will include such additional facto below as are necessary to a resolution

of the issues presented.

GENERALLY APPLICABLE LEGAL PRINCIPLES

Under the Act, a petitioner may make the foUowing claims: (1) that a sentence or

judgment was imposed in violation of the state or federal constitution; (2) that the court
did not-have jurisdiction to impose fhe sentence; (3) that Ae sentence exceeds the
maximum authorized by law; or (4) that Ae sentence is subject to a coUaferal attack upon

any other ground of aUeged error which would be available under a writ of  . s carpus,
writ of caram nab^ or other comman law or statutory remedy. MD, CODE ANN./ ClUM.

PROC. g 7-102(a). Examples of claims for reUef under the Act mclude: denial of right to

counsel; constitutionally ineffective assistance of trial, appellate, or prior post-convlction
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co^d active ̂ver of con^eUp^cuto. lalmiscond^invdidwdver of ju^
yd piejudicial stetemente « conduct by the tol fudge; toeffecttve pie. o( guilty;

b,eachbyS^o, )udge of ple»gree»en>;^djury. ad^.on of evidences^ as
^ultof^ura. wful.rres^ of pe,u,edpoUcetert»ony;>d»I^n of evidence
^i>3..esuItof»urtowM^arA erroneous adms.ion of cordon; do«ble
jeopardy; denial of right to maJ<e dosing argument

A pettdoner i. not en<id.d to riirf u»d» te Act for any dd» wUch has be^>
ftdly HttgaBd, t..; on any data whe» » appeto court to rendered . d^ion on
.he rneri^. uriess th. decirioni. deriy enoneous. Turthennoie, ctons m.y be deemed
to h.ve towdvri by a p,io, M«e to assert fh». § 7-102(b), (2). If a ctois temed
to hav. beenwaived/ itcannotbe heard on post-conviction. Under g 7-106, an allegadon
of error is deemed waived when petiUoner could have made, but mtdJigenfly and
knowingly failed to ma].e, such aHegation on direct appeal urie.s &e failure is excused
because of spedal circumstances. A petitioner has the burden of proving such special
circumstances. If &e petitioner had a prior opporturdty to raise » allegation of error but
did not do so/ Aen there is a rebuttable presumption that petitioner mtemgentiy and

knowingly failed to make the allegation. § 7-106(b), (2).
%e Court of Appeals has held Aat the "inteUigentiy and knowingly" standard of

waiver does not apply to every con^Ututional right Curfts v. State, 284 Md. App. 132,
149-50, 395 A.2d464/ 473. 475 (1978). If &e aUegation of error touches upon a
fuBdamentel constitutional right, waiver is measured by Ae "inteUig.nt and lowing"
standard. If the right is a non-fandamental right however, waiver is determined by

general legal principles and thus may be waived by tactical decision of counsel, iz^ction
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of co«..l o, pocedural dehult Se. S^ .. rones, 86 Md. Ct Spec. App. 560, 587 A. 2d
582 (1991); see also, OKen v. State, 343 Md. App. 256, 681 A,2d 30 (1996).

Ataui^tdrighth^beendetodbyA. Cou.tofSp.clalAppolsasfoUows.
Pund^^n^^b^de^d^^^^^
basic rights of a ^w^°^ ̂ ^^^^i f^'tii7l
SiS^T^^in^:. ^a?tlI Ti^

App.-403, 406, 454 A.Zd 3-78, 380 (1983).
Thus, fundamental constitutional rights include such things as Ac SixA

A^end«»tright<o,^yrtd te F  A»end«ent privilege .g^t«lf-^^
fc ?i  A^endmentprotection ag»st doubte ,.op»dy, Ac Six& Amendm»t right to
cou^el, and the Sixth Ainendment right to confront witnesses/ i.e. to be present at fial.
Torres, 86 Md. Ct Spec. App. at 568, 587 A.2d at 585. Non-fundamental rights mclude
Defendant's failure to object to being tried in his jail clothmg/ jury instructions which
were not given or were not objected to, failure to complain about the reasonable doubt
standard used at tdal, improprieties in the jury selection process or Br^y violations. See
Estelk v, Wmiams, 425 U.S. 501, 96 S. Ct. 1691 (1976); Daw v. State, 285 Md. App. 19, 400

A.2d 406 (1979); State v. Rose, 345 Md. App. 238, 691 A.2d 1314 (1997); Hunt, 345 Md.

App. at 146, 691 A.2d at 1255. Under Maryland Rules 4-402, et see,., and Pfoffv, Siate. 85
Md. Ct. Spec. App. 296, 583 A.2d 1097 (1991), Ae post-conviction court should identify
each complaint made by the petldoner with suffident particularity and precision so that
tfie appeUate and/or federal habeas corpus court can determine what was in fact
litigated. The post-convicdon court should also make clear bofe the ruling on each

complaint and the reasons used to support that result Under RDSS v. Warden, if an
aUegation m die pedtion has been abandoned afc.&e hearing/ Ae hearing judge should so

9
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s^ infte stat^ent fBed m *e c^. 1 Md. Ct Spec. App. 46, 27 A.2d 42 (1967).
t.wApplicaU. To^ecHveAss^eofCounsel. ^T., ^^"""'

The Court of AppeA h.s stoted fhat "A. adverse proc^ found m > P°st.
convict proceeding ̂ ^ ̂  ̂  ?*»". meftod in OIdff to evduate cmfflse1'3
p^m^e,. it rev^ f.c., ̂de»=e, »d ̂toony fta. »>y be »av»l.U. . ^
^n.. ^^o^*. ori^«Idreco, d. " M^.. S^, 37BMd. App. 548,
836 A.2d 678 (2003); ̂  »bo MD. Co» (2001, 2005 Cu». Supp. ), 6 7-102 of fce OIM.
PBOC. Atttcl. ; &!.»,» .. S , 434 Md. App. 320, 75 A^d 916 (2013).

Th, «>»d«d for » meffectfve distance of cou^l claim ̂  .rtculated by to
Supr^e Court to Stride .. W«.W^°n, ""hid, th. Court dected Aat " .
b«^n«k te fudging »y clato of ineffective must be whA« counsel's conduct
.0 »d»uned d,e prope. fu»cttoril>g of Ac adv.r»ial proces» A.t fe bid c«not b«
,eHedona. h.v,ngpT oduced*,u^.sult. -466U.S..t686, 104S, Ct.t20«4. T d«m

has  0 compona. s. Bst, the -def»d^tmu. tshawth.. coul. il'3 prioimance w.s
defident/' which is proven by showing Aat "counsel's representation fdl briaw an
objective stand^d of reasonabl^ess/' and that such action was not pursued as a form of

i trial strategy. Id. at 687-89, at 2064-65; see ̂0 Oton/ 343 Md. App. .t 283-84, 681 A.2d at
43-44. Second, "the defendant must show tfa.t Ac deficient perfonna^e prejudiced the
defen.e. TOs requires a sho^g that counsel's errors were so serious as to deprive the
defend«tofafaiT^i.... ydwhos«e.ultto,eU^-S>n.teA466U.S. .. 687, 104
S. Ct at 2064. In order to estebUsh prejudice, a petitioner must show "that there is a

^SS^SSiWS. ̂ . but to "Td's unprofes. ionri error,, te ̂ t would
have been different" Id. at 466 U.S. at 694, 104 S. Ct at 2055; S^ith v. State, 394 Md. App.
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18A, 20,, 905A.2d 315, 329-30 (2006) (»pb^is»ppU«d). A,.. on,bleFrobabmty was
define » Sfr.c^-.s . prob.bfli^ Sclent to u.de,^* c^n» ̂fte ou»o=>e.
Strickknd, 66 U.S. at 694, 104 S. Ct at 2055.

TheCourtofApp^h^no. ed^fte.^ardtobeuaed. whete^isa.
.-^^o. ^^p^^^^ve. dic. offc^off.ctwould^. een
^.d." B^ .. S... 320 Md, App. ««, *», 578 A.2d 7M, 739 (1990) (,uo«ng Y^
.. St.., 315 Md. App. 578, 588. 556 A.2d 230, 235 (1989); s. .1» WiB^ .. S^, 326 Md.
App. 367, 375, 605 ̂ 2d   107 (1992). As no^ in S^cteA "bo* fe pe,fonu»ce
^m»Ucec. ^onent= of the ineffectiveness mcpiiyae mixed ,uesUo«rfl.w»d
fact" Strickle 466 U. S. at 698, 104 S. Cfc at 2070.

. The law does not tequire an attorney to render perfect representation; some

^teps «e dlowed. O^er .. S  73 Md. Ct Spec.. App. 437, 440, 534 A.2d 1015, 1016
(1988). FurAer/ to show deficient performance, the petitioner must also show fet
cou^d's actions were not the result of trial sti-ategy. See Harris v. State, 303 Md. App.
697, 496 A.2d 1080 (citation omitted) (explaJning that to show defident performance by
counsel Ae defendant must "overcoine Ac presumption that... the challenged action

might be considered sound trial sttategy"). Counsel makes a strategic trial decision when
itis founded "upon adequate mvestigation and preparation. " See State v. Borchardt, 396
Md. App. 586, 604, 914 A.2d 1126, 1136 (2007) (noting that "[b]efore deciding to act, or
not to act/ counsel must make a rational and mforzned decision on strategy and tactics

based upon adequate iiivestigation and preparation").

The petidoner beais the heavy burden to prove that he was deprived of effective
representation. Stefe ., Harriy/ 2 Md. App. 150, 156, 233 A.2d 365, 369 (1967); Stale v.

11.
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^n, 306Md. App. ^7^5UA. 2d^47, W^. ^, 4SOU. S. ^107S.
0. 1339 (1987); D.^" .. Wn^- ̂  vs-w w s-ct 2464 (1986); Har"" M3 Md'
App. .t 697, 496 A,2d at 1080. Moreover tee is . stto^ p^mnption te co^d
^^^^^. ^. ^^M-^w-m-5WA-wm'w6
(1992); Bomrs, 320 Md. App. at 421, 578 A.2d at 736.

ANALYSIS OF PETITIONER'S CLAIMS

^ .tio»l A:T,idC,»n^Me4toOb-,c..oM l^d Rule Violatto,
^Pe<iUone, »gue. ^^lcounsel^in. ffectivebyfdIngt°°biec. <»-h,.

teF^on»con^dsw,s*eddcourf. viola<io, ofM«yWR«teM12(h).'
SpedficaUy. Petidonez contend. A.t fh, tri.1 )udge M«d to ensu. e a sufficlat nu»b,r
of swon, ju«,,s, md.d»g »y atem.^- °te .Mowing for the exerdse of pe.e»p»iy
challenges, and diat his trial attorney should have objected to tize trial court's error,
Maryland Rule 4-3l2(f), Peremptory ChaUenges provides:

1 BefoKfhe^iseofperemtXorychrita^fce^^e^^"
toemd^dua^onAe ]ury^^o_remam^M^^e^^ ^
?h'e'^be7desTgnat6dshallbesuffident to provide tixe ̂ edj;umter (

^?udm7any-^rnates/_after^owmgfortheexer^eo^
^^h^^^"M^^g^^^
^"pTesucribe&eo?derrtobefoUowed in selecting individuals from ifae list

Facts: At the concWon of ̂zr dire, a totel of sbc jurors were initiaUy stricken for cause.

(Tr. Vol. I p. 66). %e court, trial counsel for the Petitioner/ and the State, during a bench
conference, earned the remairung p^el for additional motions to sirike for cause. Just
prior to that review, the foUowmg discourse occurred:

THE COURT; How inmy have we stri<Aen total?

. petitioner incorrectly cites MD. RULH 4-312(g) i. his PeUtion, but quotes Rule 4-312(h), see Petition p.
G. "
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THE CLERK:... .four/ five, six.

THE CLERK: Thafs six stricken, total,

THE COURT: AB right And we hav. flfty-fiv. °n «h. P^l. W. need . total of
durty-five to be able to go forward.
TOE CLERK: And, we have four absences.  at brings us down to fifty-one.

r use aJl Aeir strikes/ we don't have any left aver for

=C==5£S:SS^SS
TOE COURT: All right Lel/s go back over Ac cause ones and see where we are.
(Tr. Vol. Ip. 66-67.)

Upon completion of the court's consideration of request for strikes for cause, Ae
court demed Petitioner's trial cou^el's motions to sti-te eight (8) jurors and granted
motions to sttiKe an additional tfaree (3) Jurors. (Tr. Vol. I p. 67-72), Tc sunun^e, a
to^ of 55 prors were sununonsed/ 4 of whom did not appear. Of Ac 51 jw-ois available,
9 were stricken for cause leaving 42 remaJring jurors, The mirmnmn number of jurors

required to yield a 12 person jury, with 2 alternates, was 35.3 Defense counsel made 19
motions to strike for cause/ a^d of those, Ae court granted 9 and denied 10. The State

did not U5e any strikes for cause. Trial co-imsei objected to the trial court's denial of her
motions to strike. At the condusion of the sta-ikes for cause, the following transpired:

THE COURT:,. .All right. Are we okay or where are we?

THE CLERK: WeU, I don't lcnow, One/ two, tihjee/ four, five/ six, seven, eight,
nine strikes, if I'm counting it right.

THE COURT: If we mn out we can go with what we have and bring some more
people in. tomorrow.

3 Md. Code Courte & Jud. Proc, § 8-420(b) and MD. RULE ̂ISprov^Aat ̂ a °^^^^h
aSd^t^uSe^r^anysm^o^toasentenceo^tk^
foTo^rm ptoiySlen'ge^andAe State'is entfUed to 5. ^defendant Is also endtled to 2

additional strikes for the alternate jurors, and the State is entitled to 1,
13
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THE CLERK: We have fifteen strides. That brings us down..

MR. BARNES: We have f or ail alternate...

THE CLERK: ... -just tihirteen-down/we're down to fhirteen and eight
atoateT-^igbt £or-^ alternate. M the str&es are used.
THE COURT: Lefs see if we can go with one alternate rather than two and make
it work.

THE CLERK: W brmgs us to toteen. ̂ s ia^ Aat Aat give us - - I'm down
to nine/ if I'm counting right.

MS. MORION: Yep, (he maA is correct.

THE COURT: So, we don; t have enough to do fee - - to do Ae ste&es?
THE CLERK: If aH fhe strikes are used. Did you have any strikes for cause?
MS. CACERES [Interpreter]: Fai sorry, the question?

THE CLERK: He has only had five.

MS. MORTON: ̂  question she asked was if he had any starikes for cause. The
answer was no.

THE COURT: No.

THE CLERK; I mean, we can try to seat 'em and see what happens/. ..

THE COURT: Well/ we'U go as far as we can, and then if we can't seat them, what
I plan to do.,.

THE CLERK: ,. .because what this ...

. THE COURT; .. .is bring m toe that ̂  still left. Tomorrow, WU^g^m
' a^th^el to'tevar;S VouDire them and to put the bvo to - and then ."

THE CLERK: The two together.

THE COURT.-, ... go through to try to pick additional J^ors_^Th^s aU^I ̂ ntt^
'^'£W^^K^Wh^^E^^3^S
^SyTodyTher^d^rybrody;sore^y^I ^^^^^^Tt^^g^ideas'let^etoowor - - or waiving any str&es, but I - Tm
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certo *e DAntot doesn't want to and I doult if fe State does, so ...
MS. MORION: A^ )u, t for Ac r.cord, You, Honor, obvio^ly tt.e Detod»t
would object to aU of &e denials of the ...

THE COURT: Yeali,...

Ms. MORTON: striJdng. for cause.

raEcouRT:,. r»-,. ^ce^^^^-<°rwaIdand^aIld
P^aj^andsee'where we go. (Tr. Vol. I pp. 74-7

Rdtog on All. g.U.n No. 1: F^on« atgaes fat te ̂  court did not tove enough
qu^d panel)«o,, r.m.ntag ̂  s»to for cause to aUow for th. exerciseof
peremptory chaUenges. Petitioner's aUegation of error is denied.

Maryland Rule 4-312(f) provides, that prior to beginning to accept peremptory
challenges, the remairung jury panel shall be of suffident size to provide the total
number of jurors needed for the panel in addition to any alternates, if aU peremptory
strikes were used. In &e mstant case, 55 jurors were summonsed of whom 51 appeared

for jury duty on Tuesday, July 12, 2005. Of Ae 51 potential jurors/ 9 were stricken for
cause by the trial court, leaving 42 quaUfied jurors. The court proceeded to attempt to
seat a 12 person panel with one or tv^ alternates. If all available peremptory chaUenges

(18) were used/ there woidd be 24 remaining jurors, 11 more than the 13 requued. In
fact, the panel was of sufficient size for the court to seat twelve (12) jurors plus two (2)

alternates.

Petitioner's reUance on Booze v. State is misplaced. 347 Md. App. 51, 698 A.2d 1087

(1997), In Booze, fhe Court of Appeals held that a violation of Md, Rule 4-312(e) was

reversible error where the trial court required the parties to begin exercising their

peremptory strikes wi& a jury panel that/ after the strikes for cause/ was insufficient to
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permit fhe parties fco exercise ̂  maximum number of peremptory str&es allowed
under Md. Rule 4^13. Id. at 69, at 1096. The iii5tant matter is distmguishable from Booz.
m Aat the remaining pool of qualified jurors exceeded Ae number of aUowable

peremptory strftes ta a 12 person p»el and 2 dtemates. Accordingly, upon ̂ew of
fhe record, the Court finds no violation from wluch tdal cour^el should have raised an
objection and/ Aerefore, reUef on tihis allegation is denied.
Alle ation No. 2 B : A ellate Counsel Failed to Raise Maryland Rule 4-312[gl
Violation a Plain Error

Petitioner argues that appeUate counsel had a duty to raise as plain error/ Ae tnal court/s
abu^e of discretion with respect to the jury selection process.

Facts; See above.

Ruling on Allegation No. 2: ReUef on Ais aUegation is denied. For the reasons set forth
above/ the Court finds &at there was no basis for an objection under Maryland Rule 4-

312(g) or (h), and/ therefore, no error on the part of appeUate counsel.
AUe ationNo. 3 C: Trial Counsel FaUe d to ChaUen e for Cause an or Use
Perem to Challen eon Biased uror

Petidoner argues that trial counsel was ineffective in failing to (timely) request

that Juror No. 27 be stricken for cause, or failing to utUize a peremptory challenge to
stilke Juror No, 27 as a result of his response to a question during the voir dire process,

which indicated his potential bias,

/

Facts: Diiring voir rfire, the ti-ial court asked the jury panel:

L or axiy member of your family or dose friends sver been^
vi^tiffis'of a'CTime, accused of a crime or a witness in a criminal ca^e^
anddiat experience affects your ability to render a fair <
verdict (sic) CTr. Vol. I p. 40)?
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In response, Juror No. 27 approached Ae bench and the foUowing coUoquy took
place;

THE COURT: Sir.

JUROR NO. 27; Juror 27.

THE COURT: What is your experience/ please?

JUROR NO. 27: I had an apartment that was broken into about a year-and-a-half
ago.

THE COURT: AU right Wordd Aat experience, m any way, affect your ability to
render a fair and impartial verdict in this case?

JUROR NO. 27; I believe it wotdd.

THE COURT: AU right, fhajik you. CTr- V01-I P- 44)-

Eleven (11) separate venire persons responded affirmatively to the above question

and provided information about their respective experiences. (Tr. Vol. I pp. 4.0-45).
Juror No. 27 did not provide an affimiative response to any other question during voir

dire. (Tr. Vol. I pp. 12-56).

Prior to Ae jury being seated and sworn, no chaUenge for cause was made against

Juror No. 27 by trial counsel/ Ac State, or sua sponte by the trial court. (Tr. Vol. I. pp. 58-

72). Likewise/ no chaUenge was made to Juror No. 27 during the exerdse of peremptory
stages, and Juror No. 27 was seated in ttie juior box. (Tr. Vol. I/ p. 79). As neither

Petitioner (Defendant) nor the State had exhausted their peremptory chaUenges/ the

Court inquired of counsel as to Ae acceptability of fee jurors then seated m the box, and
defense counsel exercised two peremptory steikes as to Jurors No. 31 and 32, but not as

to Juror No. 27. After further inquuy. Jurors No. 37 and 42 were seated m the jury box.

(Tr, Vol. I pp. 82-83). Petitioner's trial coimsel then advised the Court that the jury was
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.ccepaUetothedefense. (T,. Vol. Ip, 84). Mowing te Action of te hvo dttm. te
jurors, te reariring ve^e ».»b=s of fte pa»d were .xcusd from ft. cou,t, oom,
and the jury was sworn. (Tr. Vol. I pp. 89-91).

Thereafter, defence cormsel made Ae following motion:

he be stdckenfor cause, (Tr, Vol. I p. 91),

The State deferred to.the trial judge/ and Ae foUowing colloquy occurred:
COURT: "I'm going to reserve on Aat Wehavetwoa^mates. VVe'U entertam
Satissue and ̂eelmw he reacts during Ae course of Ae trial."

DEFENSE COUNSEL: Thank you Your Honor.

COURT: I'll leave it to the Defence to re-iaise.. .the issue

CLERK: [asks for darification],

COURT: FU deny it at this time...

COURT: The State is - I meaii/ the Defense is to bring ittockup befor^thejury
re&es''if'Aere~-1iey still wajma go and raise the issue. (Tr. Vol. I pp. 91-92).

Rtding on Allegation No. 3: Petitioner argues that there is more than a reasonable
livelihood that Juror No. 27's past experiences unduly mfluenced Ms verdict a^d that the

juror himself said Aat he beUeved his past experience would affect his ability to be
unpartial. Petitioner also asserts that teial co^eVs performance in the jury selection
process fell below an objective standard of reasonableness and was therefore
constitutionally ineffecdve and deficient/ and that trial comisel's failure to timely
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chaJlenge for cause or strike with a peremptory chailenge allowed a biased juror/ Juror
No. 27, to be seated on the jury. Accordingly, relief on Pedtioner's AUegation of Error
No. 3 is denied.

At the hearing on Petitioner's Petition for Post-Conviction relief, Ms. Guadalupe
Norton testified as to her experience conducting jury trial, prior to representing Ae
Petitioner and said that she had tried at least twenty to twenty- Bve (20-25) jury triak

prior to 2005. Ms. Guadalupe Morton testified that prior to trial she described the jury
selection process extensively to Ae Petitioner and that he was mvolved in the jury
selection process on Ae day of ta^al. Ms. Guadalupe Morton testified that upon receipt of

die jury panel list Ac morning of trial/ she reviewed the list, made a graph for note-

tekmg and met with her dient to discuss the panel. During the jury selection process
Ms. Guadalupe Morton requested that Jurors No. 18 and 43 be sta-icken for cause, as they

were victims of prior burglaries; die Court denied both chaUenges for cause. Ms,

Guadalupe Morton testified that Acre aje maiiy considerations that factor when she is

analyzing potential jurors including, but not Uinited to, employment status/ marital

status, and even a "hunch" in some instances,

Of relevance here is Md. Rule 4-3l2(e), which provides:

"(e) ChaUenges for Cause. -A party may chaUenge an individual juror for
cause. A challenge for cause shaU be made and determined before the jury
is sworn, or thereafter for good cause shown (emphasis suppUed)/

In the case subjudice, trial counsel moved to strike Juror No. 27 almost

munediately after the jury was sworn, stating her reasons for the motion. Thus/ to the

extent ffaat Petitioner daims that trial counsel's motion to. strike Juror No. 27 for cause

was untimely, the Court rejects that claim. The Court further finds that Ae Defendant
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ii
!l

has not met his burden of demonstrating that that trial counsel's failure to chaUenge

Juror No. 27 prior to Ac ju^ bemg implied was constitutionally defident, or that even
if that were the case/ "there is a reasonable -robabUitv Aat, but for counseFs

^protedond «cr3, fhe result would have bea different- SfridcW 466 U.S. at «94,
104 S. Ct. at 2055; Smith, 394 Md. App. at 209, 905 A.2d at 329.30. (emphasis suppUed)

prospective jurors are presumed to be unbiased, and the chaUenging party has Ac
burden of proof to overcome that presumption. Testa .. State, 205 Md. Ct Spec. App. 334,
45 A.3d 788 (2012), cert. denied, 428 Md. App. 545, 52 A.3d 979 (2012) (dtmg Hunt. 345
Md. App. at 146, 691 A.2d at 1255).

In Tesfo, 205 Md. App. at 371, the Court of Special Appeals affirmed the

appeUant/s conviction despite defense counsel's failure to challenge for cause, or to
exercise a peremptory'chaUenge to a pror who responded afBnnatively to Ae voir dire

questi6n-"[i]s there any member of QMS panel who dunks that [appellant] should be
required to prove his. innocence?" To Uke effect, see also Morris v. State, where the Court
of Special Appeals (T. Moylan)/ held that the tdal court did not abuse its discretion m
murder prosecution by (1) "denying [a] murder defendants motion to stAe for cause

prospective pror who stated. that two of his brothers were 'guimed down in the sta-eet'
^ who indicated he might be biased against defendant. ,. [where the] jwor ultimately

stated he 'probably could' keep an open mind and be able to render a fair and imparUal
verdict based on the evidence i-n Ae case, " or (2) denying the same "defendant motion

to strike for cause prospective ju^or who was a dty poUce officer and who indicated an
iritial tUt m favor of prosecution/... [where] juror ultimately stated he would be able to
render a fair ajid impartial verdict based on the evidence in the case." 153 Md. Ct Spec,
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App. 480, 501, 837 A.2d 248, 260, cert den^d, 380 Md. App. 618, 846 A.2d 402(2003).
me Court of Spedal Appeals, in Testo noted that appeUant failed to demonsteate

that Ac juror was " actuaUy or presumptively biased/' particularly where/ as m the case
^judice, the juror did notrespond aftoativdy to any other ̂ r ̂  questions. Te. tc,
205 Md. Q. Spec. App. .t370, 45 A.3d at 809. The Cowtalso declmed to consider
defendant Testo-s claim of ineffective ass^ceof connsel, noting &atAe "desirable
procete for pr^entmg claims of ineffective assist^ce of cou^el i. through post-
conviction proceedings. " Id at 377.78, at 813 (dtations omitted). Though the Court
declined to consider &e ineffective assistance of counsel claim, it coinxnented that the
record fails to estabUsh Aat the juror in that case was actually or presumptively biased,

suggesting that coimsers assistance was not meffective. Finally/ the Court of Spedal
Appeals rejected Testo's aigument that it was incumbent on the trial court to sua sponte
ask foUow-up questions of the juror at issue. The Court observed that/ in Alford v. State,
fce court reviewed Dingle v. State, and "unambiguously held that the statement by the

Court of Appeals in Dingle, that it is the task of the trial judge to impanel a fau- and

impartial jury/ does not stand for Ihe proposition tiiat a trial court automatically conunits
reversible error in failing to/ sua sponte, ask foUow-up questions of a juror. " Testo, 205

Md. Ct. Spec. App. at 372, 45 A.3d at 810 (citing A;/orrf v. State, 202 Md. Ct Spec, App.

582, 602-04, 33 A, 3d 1004, 1015-17 (2011) (quoting Dingk v. State, 361 Md. App. 1, 14, 759

A.2d 819, 826 (2000)). The Court of Special Appeals detennined that teial couifs failure

to "sua sponte ask further <iuesdons to the venire member" was not stmctural error/ such

as would require automatic reversal of defendant's second degree murder conviction

alter defendant failed to preserve issue of veiiire member's efflpanelment for appellate
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review. Testo, 205 Md. Ct Spec. App. at 377-78, 45 A.3d at 813.
M^ has not potod fl>e Cou,t» any ̂id^ce in Ae r.cori a»t }«o. No.

^showed b^ to   »s.. tte PeMone, instead has offered mere coqectu.e. TUs
Courtwfflnotspecutotefcat^ou^ewouldh. vebeendiff^tW^o. No. 27
notb^on*e)«y. In^,b,enceof»yevid»ceofi«orb^ln*e.. ».d, ^Cour.
^1 not presume ftat luro. No. 27 ̂  btoed, or *atte presence » fte ju^ toed or
rifecri te result. Acco,dagly, P.ttttoner-s Anegation of&TO, No. 3 is 4»i.d.
AUe.tton*D:A dl,.. Counsd PaUed.. ̂  M land Rul. 4.3ULhlV,aWon
as Plain Error.

Facts: See above

Ruling on Allegation No. 4: For the reasons expressed above, with respect to
petitioner's Allegation of Error No. 3. appellate counsel conumtted no error in not raismg
trial counsel's failure to strike Juror No. 27, or the ttial couit/s decision to retam Juror No,
27 on die jury. Therefore, Petitioner's Allegation of error No. 4 is denied.
AUe ation5 E:A' eUate Counsel FaUed to File Petition forWritofCertiorari
Facts: P.titioner contends Aat he hired fhe Butier Law Group to represent him dwring

his entire appeal process, and such represenution included the Butler Law Group's
obUgationto Be a Petition for Cerdorari on Petitioner's behalf/ if necessary/ wiA &e
Court of Appeals of Maryland. Ergo, Petitioner contends appellate Corel's
represen^tion was meffective/ m failing to me a Petition for Certiorari foUowing the
Court of Special Appeals decision and mandate which affirmed Ms conviction.

AppeUate couz^el filed a bdef on Petitioner's behalf with the Court of Special
Appeals on or about February 27, 2007. The Court of Spedal Appeals filed its reported

22

APP. 22



opinion dated February 8, 2008 and issued its mandate on March 10, 2008, denymg
Petitioner's request for reUef and maUed copies of both to Petitioner's appeUate counsel.
Petitioner contends that he did not receive notification from appeUate counsel that his

appeal had been denied/ and thus neither appeUate counsel nor the Petitioner himself
filed a timely Petition for Writ of Certiorari to the Cou^t of Appeals, Nonetheless,
Pedtioner ffled a Petition for Writ of Certiorari on April 13, 2009, more than 30 days after

the Court of Spedal Appeals' m'andate/ along with a motion for extension of time to file

a supplement to tiie petition.

On September 14, 2009, the Court of Appeak denied Petitioner's Request for Writ
of Certiorari as uiitimely, "wiffiout prejudice to ffle a post conviction pleading wiA

respect to any asserted rights to ffle a belated certiorari petition."

Ruling on AUegation No. 5: The Petitioner argues Aat appeUate counsel rendered

ineffective assistance to him, in failmg to file a Petition for Writ of Certtorari with the

Court of Appeals. Petitioner testified that his friend/ Alan Heflen, paid Ae Butier Law

Group Ae sum of two thousand five hundred doUars ($2/500,00) plus Ae cost of a

transcript of the trial. He further argues that the Buder Legal Group was fuUy paid to

represent the Petitioner tiu-oughout the entire appeal process; however, Petitioner did

not present sufficient evidence to support this daim.5 The Court finds insufficient

evidence m the record to demonstrate that the Buder Legal Group was retained to file a

1 Petiyoner testified fhe.t hia friend Alan Heflen paid Crystal Edwards, who was not affiliated with fhe
Butler Legal Group the sum of $500 to fUe a Petition for Writ of Certiorari/ but presents no supporting
documentary evidence.
s Alfeoiigh Petitioner contends he retained the Budei Legal Group to represent Mm during the entire
appeal process, no retainer or engagement letter was presented that adequately defined Oie scope of
the contracted for sendees and certainly nofihing that proved that the Butier Legal Group agreed to file
a ceitiorari petition on his behalf.
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Frftion for Writ of Ceiteari, and to the .bsence of ̂ich . contractual duty, the Court
domes reUefb^on^'negatoMo^^. tsent. conttactaaI or otecognteable
duty. the Court declmes to find that Petitioner was denied ineffective stance of
counribasedstoplyontefactft. tnocertic^pettdonw. ^elyffledon^behdf.

A3 . mato of federal c^titotiond law. It is weU »tfed Art . pettttoner tos no
constitutional right to cou»d to purme di.cretaary review by , state co^t, »d
&e^for. cmnotddin tothe ̂  derived of effective asAtmce ofcoui^elby hi,
,et^d co^Bl-s failure to ttody ffle » appUc.to for ̂ r». W.i^U .. T,m,,
455 US. 58& 102 S. CflSOO (1982); R». v.  ffitt, 417 U.S. 600, 610, 94 S. Ct 2437, 2443
(1974) (noting that a cri^al defendant does not have a constitutional right to counsel to
pursue discretionary state appeals or apphcations for review in dus Court). Moreover,
the right to counsel provision of Maryland's Dedaration of Rights ̂  in pan matem
with Sbcth Amendment to the United States Constitution. State v. C^mpMl, 385 Md, App.

616, 626 n.3, 870 A.2d 217, 222-23 n.3 (2005).

For the foregoing reasons. Petitioner's AUegation ofEfror No. 5 is denied.

AUe ation 6 : Trial Court Abused Its Discreti^

pacts: Petitioner contends &at the trial court abused its discretion when it faUed
to rule on his Motion for Modification of Sentence within five (5) years m

accordance with Md. Rule 4-345(e) md that dds failure endtles the Petitioner to

relief m the form of aUowing him to belatedly file a second Motion for
Modification of Sentence, Petitioner cites no authority and the Court has found

none addressing the exact situation here. Petitioner couches his argument in
terms of a denial of a post-trial right/ for which Petitioner ask this Court to grant
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him a "belated Modification Upon Motion.. .or other relief justice

requixes/'(Petitionp, 24). toplidt in Petitioner's request for reHef is that Ac trial
couxtnever ruled on his Motion for Modification of Sentence/ wtdch is mcarrect.
The Court denied fhe Motion, albeit belatedly. Presumably, Petitioner's

argument, putmore accurately, is Aatif to Courtwere to grantPetitioner Ae
right to belatedly fUe another Motion for Modification of Sentence, thatwould
aUow the trial court another five years in wHch to rule on that Motion.^

Riiliiig On allegation No. 6:

The relevantchxonology pertairdng to Petitioner's Motion for Modification of
Sentence is as foUows:

. November 17, 2005 - Petitioner (Defendant) sentenced

. February 15, 2006-Fedtioner'8 (Defendant's) trial counsel filed Motion for
Modification of Sentence m Circuit Coiu-t

< February 15, 2006 - Petitioner's (Defend^s) trial cou^el mod Motion for Three
Judge Panel Review of Sentence in Circuit Court

. February 8/ 2008 - Court of Special Appeals affirmed

» March 10, 2008 - Court of Spedal Appeals issued mandate

. April 13, 2009 - Petitioner (Defendant) filed certiorari petition m Court of Appeals
o September 14, 2009 - Court of Appeals dismissed certiorari petition

. September 5, 2012 - Petitioner (Defendant) filed Request for Hearing on Motion

S^.?^6TM7^72 48, i49j6BA:2d895, 896 (2005).
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for Modification of Sentence in Circuit Court

. Sq,tenbe, 5, 2012- Petttione, (Ddendmt) ffl.d Requestfor Heumg onMotton
for Three Judge Panel Review(of Sentence) in Orcuit Court

. Sept». ber 12, 2012 - OrcultCourt denied FeUtoer's (Detad^fs) Motton for
Modification of Sentence without a bearmg

. November U, 2012-Prfttone. (Ddend^)faedseccmdReq»ertfo, He«Ing°n
Motion for Three Judge Panel Review (of Sentence)

. August 22, 2013 - Three Judge Panel Review hearing

. January 8, 2014 - Order Denying Defendant Petition for (T^ee Judge Pax.el)
Review (Of Sentence)

Maryland Rule 4-345(e) Modification Upon Motion provides that
,/. Upon a motion ffled wifein 90 days after impositi^

^n^(t% m^eaDTtrirtC~ourt, if an appeal^ ha5n<rtbe^perfe^^^^^S^^Scm^^^^P^
^fflerA rco^asrevisory^w^^
^^'^ AeTent^ce '^^ exP?ation,°i^M^^^^
S7se^ceoorigm^y~was imposed on tive defend^ and it may not
increase the sentence.

Maryland Rule 4-345(e) provides:

i^c^r^oTS^SSSSS

Sc^e^th?%mcTal 'stetem^setting7orth Ae reasons on wMch die

ruling is based.

Clearly, the trial court did not rule on Petitioner's Motion for Modification
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nfS»tt»=wl1iunfivey. as of fte date sentence w^ imposed, me ,uesU»
Aen becomes whete Ac court'3  e » ,ule on te Motton mtiun five ye^
entities &e Petitioner to post-conviction reUef/ and if so/ what relief is

.pp»pri, ^. A second but rdattd q^Uon i., wtot w» te effect of the trid
courfsSep^n^ 12, 2012 Order denymgP.^on^sMoUonforModific. ttonof
S»^. which ̂  ente,=d 6 ye«s »d 10 month, AT Pettter w^
sentenced?

Wi^t question/ an untimely xnotion for modiacation ffled outeide Ae 90
day filing deadlme is meffective, and the court ha. no authority to rule on it State
". G^n, 367 Md. App. 61, 76-80, 785 A.2d 1275, 128M6 (M01); Stofe .. K.n»»4
183 Md. Ct. Spec. App. 480, 961 A.2d 1152 (2008). There has notbeen a reported
opmiori Ihat this court is aware of that addresses the question of whether a trial
courtlacks the authority to rule on a to^ filed Motion for Modification of
Sentence if die court does not act upon the motion wilhin five years.

Nevertheless/ the question can be answered by reading Md. Rule 4-345 (e)/(l). As
with statutes, "the words in the text of a rule [are construed] in accordance widx

fheirplainmeazung/' givmg effect to the rule as a whole. In re Charles K., 135
Md. Ct. Spec. App. 84, 97, 761 A.2d 978, 984 (2000). Furthemiore/ an inqiury

ordmarily ceases/ and itneed not venture outside Ae text of fhe rule when

constrxung a court rule/ "if the words of the rule are plaiit and unambiguous."
Johnson v. State, 360 Md. App. 250, 265, 757 A.2d796, 804 (2000). The language of
Md. Rule 4-345 (e), (l) dearly reads Aat the court "may not resge fhe sentence

after the expiration of five years from the date the sentence originaUy was
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imposed on fee defendant and it may not increase the sentence" (emphasis
suppUed). In this case/ the trial court did neither of these things,

The plain meardng of Ae text of Md. Rule 4^45. (e)/(l)/ is that Ae court
may not revise or mcrease a defendant sentence more than five years after th.
sentence is imposed. No&ing m &e text of Ae rule prevente Ae court from
denvine a motion for modification more than Hve years after Ae imposition of
sentence. Such a construction of die rule is in keeping not only with the dear

meariag of the text, but also wi& what Ais Court understands was the purpose
of the 2004 rule change that added the five year limitation.

Md. Rule 4-345 did not always impose a time limit wiffain which the court

may revise a sentence. The rule change w^s adopted by &e Court of Appeals on
May 11, 2004. Though this Court has fouiid litde in the way of history behind die
adoption of Ae rule change/ the Standing Committee on Rules of Practice and
Procedure, Letter Report/ Rule 4-345. of February 17, 2004, does not suggest Aat

&e Court of Appeals intended to limit the time within which a trial court must

deny a motion for modification of sentence. The Rules Comnittee and file Court
of Appeals seemed to be more concerned with setting a limit on die time a trial
court has to increase or decrease a sentence. Otherwise/ it stands to reason that

when the Court of Appeals revised the Rule, it would have used the words/ "Ae

court may not art on a motion for modificadon after five years from Ae. date
sentence was impose, " rather klian adopting the language of the current Ride,

In the case sub judice, the trial court did not revise the Petitioner's sentence.

Rather, by denying Ae Petitioner's Motion for Modification of Sentence, the trial
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judgeIdttosen. enccundanged. Indoing^AehidcourtcoapUedwifcMd.
Rde M45. Accordingly, Prtto""'- AUegation of Srro, No. 6 is deni. d.'
AMe ation 7ig £21toeffectiye Assistance of Trial Co^sel
Facts: Petitioner raises the foUowing additional aUegatior^ of error

1. W "trial. ounsel rendered ineffective assi. tance when she failed to make
U«,lyo^o^pr, udlc. ltos.y. ta.men. -«.debyL»yT,nchan, (P^onp.

M), p,tltlone, ^^a»tsdd^t. »ent3wetepre). dicid»d .. lurthe., trial
coun.ersfaflu.e to object such s^ent, »sultedto*eto»b^topr^, e^
te»e for .ppell.^ x^iew. Petitioner bdleves A,. h.d .th. toues be.n preservd for
,pped, tee is a ",ubs«<>lpossibiU^ ft.to"e o, »o,e of Us «nvicdons wodd h.v,
been overturned.

Some of &e offending testimony/ accordmg to Petitioner/ was elidted through
L«^ ft^AltoTtaAam, who was called ̂  . «i»ess by fhe SfaB f&. Vol. U, p. 68). Mr.
Fmchanz testified that he was an acquaintance of the Petitioner/ wlA whom he had done
some odds jobs in the past (Tr. Vol. 0 pp. 74-76). More criticaUy/ for purposes of this
case, Mr. Fmcham gave mcrimnatmg testimony against Petitioner, testifying/ among

oAer Aings/ tihathe heard PetiUoner and a co<onspirator. Jerry Burkett, pla^mg the
crime, and that Fixu=ham drove Petitioner and Bwkett to the victim's residence and

picked them up a short time later (Tr. Vol. II. pp. 90-100), Petitioner decries trial
counsel's failure to object to Fmcham's testunony that he heard Petitioner and Mr.
Burkettsay;

A. He kept - kept bangmg on his steering wheel when - in bis vehicle, "I
7 T^ Court is also cognizant that the Petitioner was afforded the opportunity for post-sertencmg
reU^ m the form of a&ree judge panel review of his sentence.
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money in his house/

Q. [Prosecutor]. And do you know why he said he needed fhe money?
A. No, 1 do not He sdd he w^ hurtog fo, money, tt>afs,BI tow. fTr.
Vol. U, p. 104).

Q. Okay. Did you ever teU. to him [Petitioner] about those wallde-taBdes?
A. Hew. ^^I_»d^_h.^^^^^^
S£EB^in^^^f^^ ^
anoAer, (Tr. VoLOp. 110).
petitioner also takes issue ̂  ttial counsel's failure to object to testtoony

eUdted through N.omi Ruth Burkett, wi(« of ;=ry Burkett, who was Ao ̂ed
as a state's witness. Ms. Bwfett was asked about a conversation that she heard
between Petitioner/ Mr. Burkett, and Mr. FinAa^ at her apartment concemng

the robbery. She testified as foUows:

A. That's right, Aey caxne to my apartment had coffee, all tbree of to.
Q. Who's all three of 'em? You gotta say fheii names.

A. Edinson, Jerry/ and Larry Fincham.

Q. Okay. And/ what, if emyAing did they talk about?

the whole biuldmg.

Q. Did you know what place they were talking about?
A. No, I figured it was a bufld - a business because Edinson had worked
there,

Q. How'd you know he's worked there?
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A. He said he worked there and put a safe in the building.

Q. And, had Edinson before that said anything about money?
A. Yeah/ he always said.he needed money. -I need money/' he always
used to say. ,

Q. And/ did he say anything about mon^ and Ac place where he put the
safe in?

A. Yeah/ he said they knew - he knew Aat Chey had a lot of money there.
CTr. Vol. Dpp. 199-200).

I Later, when bemg asked to describe v^at accurxed when she and her husbaxzd
I drove to Petitioner's residence the day of the robbery. Ms. Bmkett testified:

Q. And, then, what happened?

A. Then fhey said they didn't have a driver to..

Q. Who said it?

A. Edmson said he couldn't get a driver. CTr. Vol. H pp. 212).

Q. Okay. And/ about forty-five minutes later or so, did you hear from
them?

A. Yes,

Q. How did you hear from em?

A. From Ae waUde-taTkie. They said, "Hurry -up/ pick us up."

Q. Now, who said that?

A. Editison. (Tr. Vol. IL pp. 219).

Riding on AUegafion No. 7:

It is mefifective assistance for trial coxwsel to faU to object/ on account of

ignorance of fhe-law/ to prejudicial inadmissible evidence. Perry-o. State, 357 Md.
App. 37, 52, 741 A.2d 1162, 1170 (1999). While trial counsel is obliged to correct

31

APP. 31



»y errors made by (he court wMch .ould h«m Ac defense, mitey .. S^, 158
Md. Ct Spec. App. 519, 527, 857 A.2d 625, 630 (2004), counsel is not required to
otject to co^c. »Bng.. J- .. S», i79 Md. App. 704, 711, MS A.2d 778, 782
(2004). Nor is trial cour.d required to object to every possible trial judge error.
Trial counsel is ineffective for failing to object to rulings only where there is a
-reasonable possibility of success" on^ppeal. Grass v. State, 371 Md. App. 334,
350, 356, 809 A.2d 627 636, 640 (2002). Also/ failure to make a p^ticular objection,
when that objection wa. already made axzd overruled, is not ineffecdve assistance.
Id. at 355, at 639.

The short answer m this case is that the evidence that Petitioner fmds

objectionable/ while no doubt prejudicial to his case, was not inadmissible. The
,btem^ »«ributed to Petttton^ by Mr. Finch^n »d Ms. Burkett were deriy
admissible as exception to Ac rule against hearsay because Aey constituted
dedarations agamst interest. Md. Rule 5-804(b), (3); see generally S^e v. Stan^r,
310 Md. App. 3, 9.15, 526 A.2d 955, 958-61 (1987) (discussing fhe rule and its
appUcation). Furthermore/ Ac statements ako were acteissible as stateinentg of a
party opponent, under Md. Rule 5^03(a), (l)/(5), and feU wiAin the co-conspirator
exception to the hearsay rule. Md. Rule 5-803(a)/(5) pemute Ae mtroduction of a
statement by a co-conspirator of a party even if the statement is hearsay where the
co-conspixator made the statement "durmg the course and m fur<=herance of the
consp^cy, " The ̂  court so ruled in response to an earlier objection from trial
counsel seeking to exclude statements attributed to Mr. Bwkett by Mr, Fincham.
Once ttxe court made its ruling/ trial counsel was not required to continue to
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object to statements that the court previously determined to be admissible, See
Gross v. State, supra.

For Ae foregoing reasons, this allegation of error is denied.

2. That trial counsel rendered ineffective assistance when she fafled to object to

prepdidal statements about evidence of tools and a tool bags dzaracterized as "burglar's
tools" from &e State's witoess Larry Fincham. SpedficaUy/ Petitioner takes aim at ta-ial
cotinsel's. failwe to object to the foUowing:

Q. AU right. Was anything said about the bag?

A. Femandez said he had left Ae bag and the took there. Fernanda
w'antedtogo'back&e next night to gettiie tools and the bag and 1
had7md,~/^ou're crazy for doing tot, 'cause if you go back there to get
the tools/ you're gonnaget caught" (Tr. Vol. H, p. 99).

For die reasons expressed above, with regard to Petitioner's aUegation of error G.

1., this allegation of error is denied. AdditionaUy/ trial counsel had previously objected
to Mr. Fincham's characterization of tihe took as "burglar tools/' The trial court twice

sustained counsel's objection, and struck Ae reference to burglar tools. (Tr. Vol. II pp,

83-84).

3. That trial counsel failed to object to a green bag (State's Exhibit No, 37), being

admitted into evidence. (Tr. Vol. m/ p. 23), The green bag was adnutted through the

testimony of a crimmal investigator, assigned to the Maryland State PoUce Trooper/

Crime Scene Unit Petitioner argues Aat even if relevant/ fee bag should have been

excluded under Md. Rule 5-403, on the basis that any probative value was outweighed

by the highly prejudicial impact to the Petitioner. Petitioner posits that trial counsel
knew there was no evidence Unking the tools/ green bag/ or a weapon found to the
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Petitioner. The Comt concludes that is simply untrue. Mx. Fmcham, when describing
events surrounding what he surged was Ac plaz^ng of th. robbery, testified that he
saw Mr. Burkett put Ac tools a^d masks mto a duffel bag (Tr. Vol. H, p. 85-86). He also
Identified the gr.enb.g (Stag's SAiUt No. 37)»th. same b.g fhathe saw Mr. Buikett
. ccxor^pir. tor of the PeUfionei, had fa. Ms po^esdon. fTr. Vol. U p. 93). H. farther
identified die tools as the same tools he saw Mr. Burkett wipmg down (Tr. VoL 0 p. 107).
Now, whUe tejuiy was certairiy free to d.beUeveMl. Tmch^s testimony, it ceroinly
cannot be truAfuUy said that there was no.evidence connecting Ae bag or &e tool. to
Ae Petidoner. To the contrary, Ae evidence, if beUeved by the jury/ was highly

probative of Petitioner's guUfc

For the foregoing reason, this aUegation of error is denied.

AU ation 8 : Ineffective Assistance of A ellate Cotmsel

Facts: Petitioner argues Aat appeUate counsel was ineffective in failing to rai.e

insufficiency of the evidence on appeal. More specificaUy, Petitioner contends Aat the
evidence at trial consisted only of testimony from co-conspu-ators, and a person may not

be convicted solely on (he uncorroborated testimony of a co-conspirator.

RuUng on Allegation No. 8: This aUegation of error is denied.
Maryland law has long held Aat in order to sustain a conviction of ̂  adult based

upon the testimony of an accompUce, that testimony must be coiroborated by some
independent evidence. Williams, 364 Md. at 179, 771 A.2d .t 1093 (-The longstending
law in Maryland is Aat a conviction may not rest on the uncorroborated testimony of an
accomplice, "). Not much in &e way of evidence is required to corroborate Ae testimony
of an accomplice. Broz^z v. State, 281 Md. at 244, 246, 378 A.2d at 1107, 1108 (1977).
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In the instant case/ the evidence presented to the jury consisted of more than

simply &e uncorroborated testbnony of Mr. Burkett and Mr. Fmcham. Without
detailing Ae entire panoply of evidence produced by the State, a review of the record
reveals that Aere was overwhelming circxunstential evidence in this case from which a

reasonable jury could condude. that (he Petitioner cocMxdtted the offens'es of which this
p^y ulthnatety convicted hmi. In addition to the physical evidenre, Mrs. Hidey
described one of &e masked gunman as having had a similar build and physical

appearance to Ac Petitioner who had worked for fce Hideys in 1999 (Tr. Vol. I p. 169), as
weU as the fact .that tiie gunman knew the house contained a safe. The jury also heard

testimony from David Santena/ a long-time friend of the Petitioner. Mr. Santoa testified
that he received a telephone caU from the Petitioner on December 3, 2004, during which
the Pedtioner asked Mr, Santana to drive to a location hear Harpers Ferry/ West Virginia

to. retrieve a box conteinmg money that fhe Petitioner had buried in a hole ixi the ground

at &at location. Mr. Santoia testified &at he in fact drove to the locadon where &e

Petitioner directed/ and found just under $10,000.00 m cash m the very spot &e

Petitioner said it would be (Tr. Vol. pp. 143-148).

Accordingly, the Peddoner's Allegation of Error No. 8 is denied.

Alle ation 9 G : Cumulative Effect

Facts; Petitioner argues feat the nimtdative effect of trial and appellate counsel's errors

entides him to post-conviction reUef. SpedficaUy/ Petitioner argues ti-ial counsel failed to

(1) object to two (2) aUeged Maryland Rule violations/ (2) failed to "reasonably use a

peremptaiy challenge" (Petition for post-conviction p. 25); (3) failed to raise these issues

1 direct appeal; aftd (4) faUed to submit a timdy petition for certiorari to the Court of
35
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Appeds, which suited to . demd of petito^s right» a con.tettondly te trid ^
effective appeUate review. (Petition for post-conviction p. 25).
Rulmg on Allegation No. 9: This aUegation of error is denied.

As it relates to Ae daim of ineffective assistance of counsel/ it is b-ue Aat the
^ulattve effect of er»rs m.y co»tttute ̂  ind^^ent r^on fo, finding meffccttv.
..i^e of cou»d. B.^, 320 Md. App. at *M, 426, 578 A.2d at 7M, 739. ̂  Co^t
of Spedal Appeals Court ̂  explained Art In a po^-convictton procedmg concemtog
the assistance of cozinsel:

=->i-a.£SSr^5:£.

deficiencies may cumulatively cause prejudice....

Wnci^, .. State. 119 Md. Ct Spec. App. 471, 506, 705 A.2d 9«, 112-13 ̂ . ̂ *
350 Md. 275, 711 A.2d 868 (1998).

It is equaUy true/ however/ that drere must be -errors" to cumulate, If there are ̂o
errors/ the court is dealing only with a compilation operas and, as the Court observed m
fflto .. State, Oten .. State, and Stete .. Bor^rA, a szun of zeros is zero. Gi^m .. Stete,
331 Md. App. 651, 686, 629 A.2d 685, 703 (1W3), "rt. A-W. Sl° US. ""'- u4 s-ct 891
(1994); Oten, 343 Md. App. at 284, 681 A.2d at 43; Borcte^, 396 Md. App. at 634, 914
A.2d at 1154. In dus case/ <he Court has found Aat Petitioner's trial cozmsd committed

;I no errors. Therefore/ Petitiomr's AUegation of Error No, 9 Is denied.
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CONCLUSION

Based upon the Couifs review of Ae record, transcripts of trial testimony/

arguments of counsel, each of Petitioner's dams for reUef, and for flze reasons set fortiz m
the preceding Memorandum Opinion, it is therefore, by the Court. this Z^. d^ of

^>"^^r 2015,

ORDERED, that aU aUegations contained m the Petition for Post-Coiiviction be/

11 and die same are hereby, denied; and it is further

ORDERED, that the sentence imposed by the trial judge shall remain m fuU force

and effect.

FKE S. HECKER/JUDGE
CIRCUIT COURT FOR CARROLL COUNTY
..<' fi' TNTERED NOV o 2 2815
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