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REPLY BRIEF

I. THERE IS A CLEAR AND ENTRENCHED
SPLIT ON THE AVAILABILITY OF THE
INNOCENT TRANSITORY POSSESSION
DEFENSE

The Eleventh Circuit has acknowledged that it and
the D.C. Circuit are squarely at odds over the availa-
bility of the innocent transitory possession defense
instruction. In the court’s own words, the “D.C. Cir-
cuit held that a defendant could successfully invoke
the ‘innocent transitory possession’ defense . . .. This
Court, however . . . has recently outright rejected [the
Iinnocent transitory possession defense].” Pet. App. at
4a—ba.

The government’s suggestion that there is no cir-
cuit split is simply incorrect. Not only has the Elev-
enth Circuit recognized it, the government’s brief it-
self actually acknowledges the split. While maintain-
ing, “no significant conflict exists between the deci-
sion below and the D.C. Circuit,” the government
points out that the D.C. Circuit permits the innocent
transitory possession defense, which the Eleventh
Circuit has categorically rejected. Compare Opp. at
5—6 (“[T]he court of appeals correctly recognized that
18 U.S.C. 922(g)(1) does not contain such [an inno-
cent-possession] defense, [and Mr. Faircloth] declined
to raise a common-law defense such as necessity.”
(citing United States v. Vereen, 920 F.3d 1300 (11th
Cir. 2019))), with Opp. at 11 (“[TJhe D.C. Circuit al-
lowed a form of an ‘innocent possession’ defense in
Mason.” (citing United States v. Mason, 233 F.3d 619
(D.C. Cir. 2000))). The government further acknowl-
edges the split by expressing the hope that “given the
broad consensus rejecting its position on this issue,
the D.C. Circuit might revisit Mason in an appropri-
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ate case.” Opp. at 12. If there were no square conflict,
then the government’s hope that “the D.C. Circuit
might revisit Mason in an appropriate case” would be
unnecessary. Id.

Nor can the circuit split be reconciled by the neces-
sity or justification defenses. The innocent transitory
possession defense is related to, but distinct from, the
necessity and justification defenses. The government
1s flatly wrong that the court of appeals in Mason
acknowledged the “possib[ility] that, under the facts
in Mason, the defense of necessity or justification
would have been available to the defendant.” United
States v. Vereen, 930 F.3d 1300, 1310 (11th Cir.
2019), petition for cert. filed, No. 19-6405 (U.S. Oct.
25, 2019). The opposite is true, and the government’s
attempt to insert the necessity and justification de-
fenses is simply a red herring. As the Mason court
made clear, “[tlhe present case, however, does not
implicate the justification defense, because there was
no evidence of an imminent threat of death or bodily
injury to Mason or others.” United States v. Mason,
233 F.3d 619, 623 (D.C. Cir. 2000). The D.C. Circuit
thus treats the innocent transitory possession defense
as fundamentally distinct from the justification or
necessity defenses and available where those defens-
es are not. As in Mason, petitioner was not able to
raise a necessity or justification defense. But, as in
Mason, the D.C. Circuit would have allowed Mr.
Faircloth to present an innocent transitory possession
defense to the jury. That is precisely the kind of cir-
cuit conflict that this Court reviews.

Neither is the government’s argument that the D.C.
Circuit might revisit its decision in Mason a compel-
ling reason to deny certiorari. Mason was decided 20
years ago. This Court decided Dixon and Baker over
ten years ago. The D.C. Circuit has had ample time
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and opportunity to revisit its decision in Mason and
has not done so. There is good reason for that, given
that the D.C. Court of Appeals also permits defend-
ants to raise the defense in local courts. Instead, Ma-
son continues to be the law of the circuit. There is no
reason even to suspect that the D.C. Circuit would
change its mind about the innocent transitory posses-
sion defense. Finding a defendant guilty of being a
felon in possession for removing a gun and ammuni-
tion in a bag near a school is just as “harsh and ab-
surd” today as it was then. Mason, 233 F.3d at 623;
see also United States v. Baker, 523 F.3d 1141, 1141
(10th Cir. 2008) (McConnell, J., dissenting from the
denial of reh’g en banc) (“[A] felon who spots ammu-
nition on a playground and who picks it up for the
purpose of conveying it to a responsible law enforce-
ment authority, could be held guilty of the crime.
That i1s a sufficiently important and troubling result
that it warrants en banc review.”). Judge McConnell’s
reasoning equally supports certiorari.

If anything, the split might widen. Other circuits
have indicated an openness to adopting the innocent
transitory possession defense. Contrary to the gov-
ernment’s argument, both the Sixth and Seventh Cir-
cuits have taken positions consistent with the under-
pinnings for the innocent transitory possession de-
fense. Mr. Faircloth recognizes that neither the Sixth
nor the Seventh Circuit has expressly adopted the
innocent transitory possession defense as articulated
by the D.C. Circuit. Rather, both circuits have recog-
nized a “justification” defense, which is similarly
rooted in the common law. See United States v.
Dedohn, 368 F.3d 533, 546 (6th Cir. 2004); United
States v. Jackson, 598 F.3d 340, 349-50 (7th Cir.
2010). At bottom, the reality is that Mr. Faircloth’s
trial would have been significantly different had it
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been tried in Chicago, Cleveland or the District of Co-
lumbia and that is reason enough for this Court to
intervene.

II. THE INNOCENT TRANSITORY POSSES-
SION DEFENSE IS ROOTED IN THE
COMMON LAW

Contrary to the government’s argument, the inno-
cent transitory possession defense is rooted in the
common law and best understood as a derivative of,
although distinct from, the justification and necessity
defenses. The government states that only the justifi-
cation and necessity defenses are available as “tradi-
tional and ‘strongly rooted’ common-law affirmative
defenses.” Opp. at 9. The government’s position, how-
ever, discounts this Court’s opinions in Dixon and
Oakland Buyers. As this Court recognized, there is a
full background of common law that Congress is pre-
sumed to legislate against. See United States v. Oak-
land Cannabis Buyers' Coop., 532 U.S. 483, 490 n.3
(2001); Dixon v. United States, 548 U.S. 1, 17 (2006).
The innocent transitory possession defense is in line
with this Court’s recognition that, at common law,
affirmative defenses are permissible, even where the
statute is silent, to prevent harsh results for a statute
that broadly criminalizes mere possession.

This i1s not a case in which Congress has expressly
authorized certain affirmative defenses, meaning
those not mentioned should not be read in. The gov-
ernment uses the example of mens rea and the writ-
ten exception for child pornography. Opp. at 8. But
having an affirmative defense written into a statute,
such as the exception for child pornography, does not
preclude recognizing common law affirmative defens-
es. Here, the statute 1s silent as to all affirmative de-
fenses and the result of not allowing a defense leads
to the absurd suggestion that Congress would prefer
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to incarcerate an individual than to allow him or her
to protect children from a firearm. This Court should
decide that question.

III. THIS CASE IS AN IDEAL VEHICLE

A decision in Mr. Faircloth’s favor would not be
meaningless. The government points out that the dis-
trict court held that Mr. Faircloth would not be enti-
tled to an innocent transitory possession defense,
even were one available. The Eleventh Circuit, how-
ever, did not affirm that part of the district court’s
decision.! Instead, the Eleventh Circuit rested its rul-
ing on the lack of the transitory possession defense as
a matter of law. On remand, the Eleventh Circuit
would correctly recognize that Mr. Faircloth’s inno-
cent transitory possession is a question of fact for the

jury.

1 Nor would it have. Mr. Faircloth presented uncontroverted
testimony that he intended to deliver the gun he discovered to
his neighbor. Additionally, but for trial counsel’s ineffective as-
sistance, Mr. Faircloth would have presented evidence at trial
that he wrote a note to his wife evidencing his intention to de-
liver the gun to his neighbor. Pet. App. at 74a. Mr. Faircloth’s
testimony was sufficient to entitle him to an affirmative defense
instruction. See United States v. Young, 464 F.2d 160, 164 (5th
Cir. 1972).
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CONCLUSION

For the foregoing reasons and those stated in the
petition, this Court should grant the petition.
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