
 
 

No. ____________ 

 
IN THE  

SUPREME COURT OF THE UNITED STATES 

 

 
MARIAN PAPACSI OWENS, 

Petitioner, 
 

vs. 
 

SUE MICKENS, Warden & 
COMMISSIONER, Georgia Department of 

Corrections, 
Respondents. 

 

 

 
On Petition for Writ of Certiorari to the United 

States Court of Appeals 
 for the Eleventh Circuit 

 
(CA11 No. 19-11553) 

 

 

 
Appendix to Petition for Writ of Certiorari  

 

 
 
 
 
 
 
 
 

Howard W. Anderson III 
LAW OFFICE OF  

HOWARD W. ANDERSON III, LLC 
P.O. Box 661 

Pendleton, SC 29670 
 (864) 643-5790 (P) 

(864)332-9798 (F) 
howard@hwalawfirm.com  

mailto:howard@hwalawfirm.com


 
 

Table of Contents to Appendix 

 U.S. Sup. Ct. R. 14(i)(i) Material:   

Order of the U.S. Court of Appeals for the Eleventh 
Circuit Denying Certificate of Appealability, Owens 
v. Warden, No. 19-11553-B (July 3, 2019) 

 
 
…………….. 

 
 

App. 1 

Order of the U.S. District Court for the Middle 
District of Georgia Adopting Report and 
Recommendation, Owens v. Mickens, No. 5:17-cv-
00057-TES-CHW (April 12, 2019) 

 
 
 
…………….. 

 
 
 

App. 2 

Magistrate Judge’s Report and Recommendation, 
Owens v. Mickens, No. 5:17-cv-57-TES-CHW (March 
25, 2019) 

 
 
…………….. 

 
 

App. 9 

U.S. Sup. Ct. R. 14(i)(ii) Material:   

Georgia Supreme Court Order Denying 
Reconsideration, Owens v. State, No. S16A0058 
(April 4, 2016) 

 
 
…………….. 

 
 

App. 21 

Georgia Supreme Court Opinion, Owens v. State, 
No. S16A0058 (March 7, 2016) 

 
…………….. 

 
App. 22 

Order of the Superior Court of Franklin County 
Denying Motion for New Trial, State v. Owens, No. 
12-FR-02-M (June 29, 2015) 

 
 
…………….. 

 
 

App. 30 

Trial Transcript Excerpts (Direct Testimony of 
Marian Owens), State v. Owens, No. 12-FR-02-M  
(August 9. 2103) 

 
 
…………….. 

 
 

App. 35 

 



Case: 19-11553     Date Filed: 07/03/2019     Page: 1 of 1 

App. 1



IN THE UNITED STATES DISTRICT COURT  
FOR THE MIDDLE DISTRICT OF GEORGIA  

MACON DIVISION 
 
 MARIAN PAPACSI OWENS, 

               Petitioner, 

v. 

SUE MICKENS, et al.,  

Respondents. 

CIVIL ACTION NO.  
5:17-cv-00057-TES-CHW 

 
ORDER ADOPTING MAGISTRATE JUDGE’S 

REPORT AND RECOMMENDATION 
______________________________________________________________________________ 

Presently before the Court is the United States Magistrate Judge’s Report and 

Recommendation [Doc. 18] on Petitioner Marian Papasci Owens’ petition for habeas 

corpus relief under 28 U.S.C. § 2254 [Doc. 2]. In her petition, Owens raises four grounds 

for relief from her 2013 convictions for felony murder, malice murder, and aggravated 

assault. First, she argues that the trial court violated her Sixth Amendment right to 

counsel by denying her mid-trial request to discharge her attorney and proceed pro se and 

in absentia. [Doc. 2, p. 5]. Second, Owens claims that the trial court violated her First 

Amendment right to free speech when it allowed her attorney to mount a defense on her 

behalf despite her request that he cease to defend her. [Id. at p. 7]. Third, Petitioner claims 

that her request to discharge her counsel was denied on the basis of her incompetency 

and that the trial court erred, in light of her incompetency, in allowing her to waive her 

Fifth Amendment rights and testify on her own behalf. [Id. at p. 8]. Finally, Owens argues 
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that her trial counsel was ineffective for asking her questions during direct examination 

that were prejudicial to Owens’ defense. [Id. at p. 10].   

Owens appealed her conviction to the Georgia Supreme Court and raised the 

grounds enumerated above. See [Doc. 2-2]; Owens v. State, 783 S.E.2d 611 (Ga. 2016). The 

Georgia Supreme Court affirmed her conviction, and she subsequently filed the instant 

petition. Respondent Sue Mickens filed an Answer and Brief in Response to the petition, 

[Doc. 7-1], but Petitioner filed no reply brief. The Magistrate Judge reviewed the parties’ 

arguments and determined that none of Petitioner’s grounds for relief were meritorious. 

See generally [Doc. 18]. Petitioner objects to the Magistrate Judge’s recommendations on 

Grounds One, Two, and Four, see [Doc. 19], and the Court now reviews these grounds de 

novo. 28 U.S.C. § 636(b)(1).   

A. Standard of Review  

A criminal defendant convicted in a state court can obtain relief from her 

conviction if the adjudication of a claim during state court proceedings   

(1) resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by the 
Supreme Court of the United States; or  

(2) resulted in a decision that was based on an unreasonable determination 
of the facts in light of the evidence presented in the State court proceeding.  
 

28 U.S.C. § 2254(d); see also Williams v. Taylor, 529 U.S. 362. 402–13 (2000). This standard 

is highly deferential, and “a federal habeas court making the ‘unreasonable application’ 

inquiry should ask whether the state court’s application of clearly established federal law 
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was objectively unreasonable.” Williams, 529 U.S. at 409. Furthermore, “a federal habeas 

court may not issue the writ simply because that court concludes in its independent 

judgment that the relevant state-court decision applied clearly established federal law 

erroneously or incorrectly. Rather, that application must also be unreasonable.” Id. at 

411.   

B. Ground One: Petitioner’s Request to Discharge Counsel  

As detailed in the standard of review, Petitioner is only entitled to relief on this 

ground if she can show that the Georgia Supreme Court’s affirmation of her conviction 

was contrary to, or resulted from an unreasonable application of, United States Supreme 

Court precedent. In her appellate brief, Petitioner first argued that Indiana v. Edwards, 554 

U.S. 164 (2008)—the controlling United States Supreme Court case holding that a trial 

court can insist that a legally incompetent defendant be represented by counsel—was 

wrongly decided. [Doc. 2-2, pp. 31–32]. However, this basis for habeas relief is foreclosed 

by the plain language of Section 2254, which permits relief only if the trial court’s decision 

was contrary to Edwards or involved an unreasonable application of Edwards. Petitioner 

did not argue either of these bases for relief to the Georgia Supreme Court or the 

Magistrate Judge in this case, and the issue is therefore not properly before the Court at 

this juncture. See Williams v. McNeil, 557, F.3d 1287, 1292 (11th Cir. 2009) (“A district court 

has discretion to decline to consider a party’s argument when that argument was not first 

presented to the magistrate judge.”).   
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Petitioner’s appellate brief also contains a cursory argument that her mid-trial 

request to discharge counsel was permitted by federal law and therefore erroneously 

denied. See [Doc. 2-2, p. 32]. However, Petitioner’s argument was based on a decision 

from the Fifth Circuit Court of Appeals, which is not controlling in Section 2254 actions. 

In the absence of some argument that Supreme Court precedent allows mid-trial requests 

to discharge counsel and that the Georgia Supreme Court ignored, contradicted, or 

unreasonably applied that precedent, Petitioner’s first ground for relief fails. 

Accordingly, the Court ADOPTS the Magistrate Judge’s recommendation that relief be 

denied on Ground One.   

C. Ground Two: Petitioner’s First Amendment Right to Mount No Defense  

Petitioner also objects to the Magistrate Judge’s recommendation that relief be 

denied on Ground Two. In her appellate brief, Petitioner argued that the First 

Amendment, which guarantees the right to free speech as well as “the right to refrain 

from speaking at all,” should have prevented her counsel from mounting a defense in 

light of her request that he not do so. [Doc. 2-2, pp. 32–35] (quoting Wooley v. Maynard, 

430 U.S. 705, 714 (1977)). Elsewhere in her brief, however, Petitioner concedes that “[n]o 

court . . . appears to have yet considered the free-speech implications of forcing a 

defendant to litigate through counsel against the defendant’s wishes.” [Id. at p. 33]. As 

propounded in Teague v. Lane, 489 U.S. 288 (1989), and as Respondent points out in her 

Brief in Support of Answer-Response, the Court is not entitled on a petition for habeas 
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corpus to retroactively apply a rule of law that was not in effect at the time of the 

petitioner’s conviction. [Doc. 7-1, pp. 9–11]. A new rule of law is one that “breaks new 

ground, imposes a new obligation on the States or the Federal Government, or was not 

dictated by precedent existing at the time the defendant’s conviction became final.” 

Graham v. Collins, 506 U.S. 461, 467 (1993) (quoting Teague, 489 U.S. at 301) (emphasis in 

original). Prior precedent can also become a new rule of law when it is “applied in a novel 

setting, thereby extending the precedent.” Stringer v. Black, 503 U.S. 222, 228 (1992).    

Indisputably, this Court’s determination that a criminal defendant cannot be 

compelled to speak through counsel would be a new rule of law in that it has not been 

previously dictated by federal law and would extend First Amendment precedent to a 

novel set of facts. Petitioner’s concession that no court has considered this issue takes this 

out of the purview of habeas review because it cannot be said that the Georgia Supreme 

Court acted contrary to United States Supreme Court precedent. Petitioner’s argument 

that she is not advancing a new rule of law was not before the Magistrate Judge, and the 

Court therefore declines to consider the argument now. See McNeil, supra. Thus, the Court 

ADOPTS the Magistrate Judge’s recommendation that relief be denied on Ground Two.   

D. Ground Four: Ineffective Assistance of Counsel  

Petitioner also objects to the Magistrate Judge’s recommendation that relief be 

denied on Ground Four, in which Petitioner claims that the trial court denied her effective 

assistance by forcing trial counsel to ask Petitioner prejudicial questions during direct 

Case 5:17-cv-00057-TES-CHW   Document 20   Filed 04/12/19   Page 5 of 7

App. 6



6 

examination. Both the Georgia Supreme Court and the Magistrate Judge applied the 

standard in Strickland v. Washington, 466 U.S. 668, 681 (1984), to determine whether 

assistance of counsel was ineffective, and both determined that trial counsel’s 

performance was not deficient. See Owens, 783 S.E.2d at 614; see also [Doc. 18, pp. 9–11]. 

Despite Petitioner’s objections, the Court cannot find that the Georgia Supreme Court’s 

decision was contrary to, or an unreasonable application of, Strickland. Accordingly, the 

Magistrate Judge’s recommendation on this ground is also ADOPTED.    

E. Certificate of Appealability  

Finally, the Magistrate Judge recommends that the Court deny Petitioner a 

certificate of appealability because she has not made a substantial showing of the denial 

of a constitutional right. [Doc. 18, pp. 11–12]. Petitioner objects, arguing that reasonable 

jurists could differ as to whether the Court’s decision should have been different. In light 

of the arguments before the Court, it cannot be said that Petitioner made a substantial 

showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2). Therefore, the 

Court denies Petitioner a certificate of appealability.  

CONCLUSION  

For the reasons stated herein, the Court ADOPTS the Magistrate Judge’s Report 

and Recommendation [Doc. 18] and DENIES Petitioner’s request for habeas relied under 

Section 2254. The Court also DENIES Petitioner a certificate of appealability.  
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SO ORDERED, this 12th day of April, 2019. 

    

     s/Tilman E. Self, III     
     TILMAN E. SELF, III, Judge 
     UNITED STATES DISTRICT COURT 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 

MARIAN PAPACSI OWENS, : 
 : 
 Petitioner, : 
 : 
 v. : Case No. 5:17-cv-57-TES-CHW 
 : 
SUE MICKENS, : Proceedings under 28 U.S.C. § 2254 
 : Before the U.S. Magistrate Judge 

 Respondent. : 
 : 
 

REPORT AND RECOMMENDATION 

 Marian Papacsi Owens, a state prisoner, has filed a petition for federal habeas corpus relief 

pursuant to 28 U.S.C. § 2254. (Doc. 2). For the reasons discussed below, it is RECOMMENDED 

that the petition be DENIED. 

BACKGROUND AND GROUNDS FOR RELIEF 

 Before this Court, Petitioner, who is represented by counsel, raises four grounds for relief. 

All of these grounds relate, to one degree or another, to mental deficiencies from which Petitioner 

suffers and their effect upon her August 2013 trial for felony murder, malice murder, and two 

counts of aggravated assault. See Owens v. State, 298 Ga. 813, 813 n.1 (2016). First, Petitioner 

argues that the trial court violated the Sixth Amendment by denying Petitioner’s mid-trial oral 

motion both to represent herself and to be tried in abstentia. (Doc. 2, p. 5, Doc. 2-2, p. 11). Second, 

Petitioner argues that under the First Amendment, “the state cannot compel a defense.” (Doc. 2, p. 

7). According to Petitioner, trial counsel’s participation in the trial over Petitioner’s objection was 

a violation of this First Amendment rule. (Id.). Third, Petitioner argues that “If [she] was not 

competent to represent herself, [then] she was not competent to waive her right to remain silent at 
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trial” under the Fifth Amendment. (Doc. 2, p. 8). Fourth, Petitioner raises a claim of ineffective 

assistance of trial counsel for “asking questions that he knew were prejudicial to the defense.” 

(Doc. 2, p. 10). 

 The facts relevant to Petitioner’s federal habeas grounds for relief are as follows. Petitioner 

was indicted based on allegations that she “cause[d] the death of Tommy Janes … by beating and 

stabbing said victim,” and by making “an assault upon the person of Tommy Janes with a metal 

nutcracker.” (Doc. 8-1, pp. 62–63). The evidence against Petitioner at trial was considerable. 

A neighbor of Mr. Janes, Mr. William Crane, testified that he was alerted to an altercation by cries 

for help (“Dial 911. This woman has gone crazy on me”), sounds associated with a struggle,1 and 

singing (“Just her singing over and over, Jesus is with me and the devil is standing behind me”). 

(Doc. 8-2, pp. 99, 101). Mr. Crane also testified that through a window in Mr. Jane’s house, he 

could “see [Petitioner] straddling [Mr. Janes] in the living room beating him with something.” 

(Doc. 8-2, p. 103). 

 The trial also featured testimony from two sheriff’s deputies who responded to the scene, 

Barry Thornton and Scott Busby. These officers kicked in the victim’s front door to find Petitioner 

“raising up from the [victim] with a nutcracker in her right hand.” (Doc. 8-2, p. 136). The victim, 

Mr. Janes, was lying on the floor, fully clothed, covered in blood and with “a lot of … trauma to 

the face area.” (Doc. 8-2, pp. 136–37). Petitioner was nude but also covered in “a lot of blood.” 

(Doc. 8-2, p. 161). Officer Busby described his extensive efforts to subdue Petitioner, which 

included exhausting a taser and a cannister of pepper spray, as well as unsuccessful attempts to 

deploy handcuffs and to physically restrain Petitioner (“She was covered in blood, so every time 

                                                           
1 Q. Did your wife call 911? 
 A. Yeah. And at that I had called her back and asked her where are they at. I said it sounds like this 

woman is killing this man. 
 (Doc. 8-2, p. 101) 
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we would pull her, our hands kept sliding off”). Mr. Janes, the victim, was transported to a hospital, 

where he was pronounced dead upon arrival. (Doc. 15-2, p. 16). 

 At trial, Petitioner was represented by attorney Harvey Wasserman, who based his case on 

the defense of justification: “that [Petitioner] was defending herself against the victim who was 

attempting to commit a sexual assault or some type of sexual attack on her.” (Doc. 17-1, pp. 5–6). 

Mid-trial, Petitioner created a commotion and temporarily was removed from the courtroom. 

(Doc. 8-3, pp. 151–57). Counsel for Petitioner moved for a mistrial on grounds of incompetence, 

but that motion was denied. (Doc. 8-3, p. 158–59).2 When Petitioner returned to the courtroom, 

she declared that she “want[ed] Harvey and all these people who are claiming to defend me to be 

removed.” (Doc. 8-3, p. 161). Petitioner then announced her “refus[al] to participate,” and her 

desire to “not … to be present in the courtroom.” (Doc. 8-3, pp. 162–64). 

 The trial court ruled that “while [Petitioner] may have the right to represent herself, she 

cannot represent herself if she is not going to be in the courtroom.” (Doc. 8-3, pp. 167–68). The 

court subsequently found Petitioner to be “competent to stand trial,” but the court also ruled that 

Petitioner “would not be competent to conduct your defense outside the presence of this courtroom 

                                                           
2 Prior to trial, Petitioner was evaluated twice for competence. The first evaluation, dated June 14, 2012, 
concluded that Petitioner was not competent to stand trial. Doc. 8-1, p. 64-66. The trial court ordered 
her committed to the Department of Human Resources for treatment and further evaluation “as to 
whether she is presently competent to stand trial or whether there is a substantial probability that the 
Defendant will attain mental competence to stand trial . . . at some time in the future.” Doc. 8-1, p. 51. A 
second evaluation, returned on November 21, 2012, found that Petitioner was competent to stand trial. 
Doc. 8-1, pp. 67-72.   
 The record indicates that Petitioner filed a notice of intent to pursue a defense of not guilty by 
reason of insanity but later withdrew the defense after evaluations by the Department of Human 
Resources and by an independent expert retained by the defense both concluded that Petitioner did not 
suffer from a “mental disease or defect that prevented her from understanding the difference between 
right and wrong” or from a “delusional compulsion at the time of the offense that overmastered her will 
to resist committing the act.” State’s Response to Defendant’s Motion for New Trial, Doc. 8-1, p. 169. 
The evaluations and the pretrial proceedings related to the insanity defense are not in the record before 
this Court. 
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if the trial was ongoing.” (Doc. 8-3, pp. 178–79). The court then resumed proceedings, while 

attempting to allow Petitioner to listen to or view the proceedings from a holding cell with the use 

of technology. (Doc. 8-3, pp. 179–80, 209). Later in the day, Petitioner opted to return to the 

courtroom and participate for the remainder of the trial. (Doc. 8-3, pp. 209–10).  

The next day, following an interchange with the trial court, Petitioner opted to testify. (Doc. 

9-1, p. 32–33, p. 82). The record shows that Petitioner made the decision to testify against the 

advice of counsel. (Doc. 9-1, p. 136). On direct examination, Petitioner described a possible sexual 

encounter with Mr. Janes, culminating in Petitioner’s “striking him over and over with a motion 

from side to side in the head area.” (Doc. 9-1, p. 128–63). In the midst of this testimony, the court 

discussed with counsel the possibility that Petitioner might reassert, mid-trial, the defense of not-

guilty by reason of insanity, (Doc. 9-1, pp. 153–59), but Petitioner declined to re-raise that issue. 

(Doc. 9-1, p. 159) (“I don’t believe I am insane, so I don’t feel that would be fair to the court 

system or myself or Mr. Janes”). Petitioner then proceeded to explain that her rationale for 

assaulting Mr. Janes was that she “believ[ed] that God had abandoned me,” and that she “didn’t 

want anyone to steal my chances of going to heaven.” (Doc. 9-1, p. 164). 

 After deliberating, the jury found Petitioner guilty of all charges. (Doc. 8-1, p. 134). 

Petitioner received a sentence of life without the possibility of parole on the felony murder charge, 

and the remaining charges merged. (Doc. 8-1, p. 135). Petitioner then moved, unsuccessfully, for 

a new trial. (Doc. 8-1, p. 209–12) (order denying motion for new trial). Thereafter, Petitioner 

appealed to the Georgia Supreme Court, before whom Petitioner raised the following four 

arguments: 

1. “The Trial Court Erred in Denying Ms. Owens’ Request to Discharge Her Trial 

Counsel During Trial.” 
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2. “The Trial Court Erred in Permitting Trial Counsel to Present the Defense that 

Ms. Owens Did Not Want.” 

3. “If Ms. Owens Was Not Competent to Represent Herself at Trial, She Was Not 

Competent to Waive Her Right to Remain Silent, Either.” 

4. “Ms. Owens Received Ineffective Assistance of Counsel When the Court 

Forced Counsel to Ask Questions That Counsel Did Not Wish to Ask.” 

(Doc. 2-2, pp. 23–38) 

 The Georgia Supreme Court rejected Petitioner’s arguments and affirmed her conviction 

in Owens v. State, 298 Ga. 813 (2016). Petitioner now raises the same arguments before this Court 

in support of her request for federal habeas relief under 28 U.S.C. § 2254. (Doc. 2, pp. 5–10). For 

the reasons discussed below, Petitioner is not entitled to relief on any of the grounds she raises. 

Therefore, it is recommended that Petitioner’s Section 2254 petition be denied. 

ANALYSIS 

Grounds One and Two 

 Petitioner’s Grounds One and Two are foreclosed by clear precedent from the United States 

Supreme Court. In those grounds, Petitioner argues, respectively, that (1) the trial court violated 

the Sixth Amendment by denying Petitioner’s mid-trial motion to discharge her attorney, and (2) 

the trial court violated a First Amendment violation by compelling Petitioner, through counsel, to 

participate in the criminal trial against her. (Doc. 2, pp. 5–7). 

 Although Petitioner raised her Sixth Amendment argument before the Georgia Supreme 

Court, and thereby exhausted that argument as required by 28 U.S.C. § 2254(b)(1), Petitioner’s 

argument to the Georgia Supreme Court effectively conceded that no relief was appropriate based 

on the U.S. Supreme Court’s decision in Indiana v. Edwards, 554 U.S. 164 (2008): 

Case 5:17-cv-00057-TES-CHW   Document 18   Filed 03/25/19   Page 5 of 12

App. 13



6 
 

Ms. Owens acknowledges that a divided decision from the United States Supreme 

Court holds that, under the Sixth Amendment, states may, if they chose, insist upon 

counsel for mentally ill defendants. See Indiana v. Edwards, 554 U.S. 164 (2008). 

To preserve her ability to ask the U.S. Supreme Court to overturn that decision, 

Ms. Owens respectfully submits to this Court that Edwards was wrongly decided 

for the reasons articulated in that opinion’s dissent. 

(Doc. 2-2, p. 32) 

 Petitioner has made no effort before either this Court or the Georgia Supreme Court to 

articulate grounds for arguing that the trial court’s denial of Petitioner’s mid-trial motion to 

discharge her counsel was erroneous in light of Indiana v. Edwards. Moreover, insofar as 

Petitioner asks this Court, on habeas review, to ignore or overrule the holding of Indiana v. 

Edwards, that type of relief is not available. See 28 U.S.C. § 2254(d)(1) (noting that, as to legal 

errors, relief is limited to decisions that were “contrary to, or involved an unreasonable application 

of, clearly established Federal law, as determined by the Supreme Court of the United States”). 

Finally, the Georgia Supreme Court’s decision to affirm the trial court’s denial of Petitioner’s 

motion to discharge her attorney was a reasonable application of federal law, and it therefore 

warrants deference. See Owens v. State, 298 Ga. 813, 814–16 (2016). Accordingly, for all of these 

reasons, Petitioner is not entitled to federal habeas relief on her first ground. 

 Petitioner is also not entitled to relief on her second ground, in which she cites a purported 

First Amendment right not to speak, including through counsel, at her criminal trial “as part of a 

political protest against the trial.” (Doc. 2, p. 7) (Doc. 2-2, pp. 32–35). Petitioner cites no Supreme 

Court decision recognizing such a right, and as Respondent notes (Doc. 7-1, pp. 9–11), the doctrine 

of Teague v. Lane would bar this Court recognizing such a right in the first instance. See Teague, 

489 U.S. 288, 310 (“new constitutional rules of criminal procedure will not be applicable to those 

cases which have become final before the new rules are announced”). Accordingly, and given 
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Petitioner’s failure to file a reply brief addressing Respondent’s Teague argument, Petitioner is not 

entitled to relief on her ground two. 

Ground Three 

 The U.S. Supreme Court’s decision in Indiana v. Edwards also forecloses Petitioner’s third 

ground for relief. In that ground, Petitioner argues that “[i]f she was not entitled to decide to fire 

her lawyer and proceed pro se,” then she was necessarily “not competent to waive her right to 

remain silent.” (Doc. 2, p. 8). (Doc. 2-2, p. 36). 

 As respondent notes, Petitioner’s argument is inconsistent with the holding of Indiana v. 

Edwards, a case that Petitioner cited in her brief to the Georgia Supreme Court. See (Doc. 2-2, 

p. 31). Whereas the standard of competence to stand trial and to waive constitutional rights requires 

“rational understanding,” Godinez v. Moran, 509 U.S. 389, 398 (1993) (citing Dusky v. United 

States, 362 U.S. 402 (1960)), Indiana v. Edwards permits a higher standard: it “permits States to 

insist upon representation by counsel for those competent enough to stand trial under Dusky but 

who still suffer from severe mental illnesses to the point where they are not competent to conduct 

trial proceedings by themselves.” 554 U.S. 164, 177–78 (2008). Put differently, under Indiana v. 

Edwards, a finding that a criminal defendant is not competent to conduct trial proceedings pro se 

does not necessarily imply incompetence to waive the Fifth Amendment privilege against self-

incrimination. 

 The trial court’s ruling in this case clearly evidences that the trial court imposed a higher 

competence standard for pro se representation at trial, and it found that Petitioner failed to meet 

that higher standard of competence. After an outburst during which Petitioner sought to discharge 

her counsel and to be tried in abstentia, the trial court determined that Petitioner was both 
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“competent to stand trial” and “not … competent to conduct your [own] defense.” (Doc. 8-3, 

p. 178–79). In full, the trial court stated: 

THE COURT: All right. Ms. Owens, I asked them to bring you back in and I just 

want to go over a few things and make sure we have the record perfected. 

Previously I had removed you from the courtroom for disruptive behavior. After 

giving you a period of time, I brought you back in and I asked you did you wish to 

participate in your case, did you wish to stay in the courtroom and maintain the 

decorum that we are going to need without being disruptive, without using vulgar, 

vital language, and you indicated at that time that you did not wish to participate in 

the trial and you did not wish Mr. Wasserman to represent you. Is that correct? 

THE DEFENDANT: That’s correct. 

THE COURT: All right. Now, what I am going to do, I am going to find, 

Ms. Owens, that based on the competency evaluation that I have been provided that 

you are competent to stand trial, but I am not going to find that it would be in your 

best interest to allow you to dismiss Mr. Wasserman and his office as your attorney. 

[PROSECUTOR]: I believe the finding the Court needs to make is that she does 

not appear to be competent to conduct the proceedings on her own. 

THE COURT: Well, by your choice of not remaining in the courtroom and not 

abiding by the Court’s decorum, [I find] that you would not be competent to 

conduct your defense outside the presence of this courtroom if the trial was 

ongoing, so I make that finding. 

(Doc. 8-3, pp. 178–79) 

 Plainly, the trial court found both that Petitioner satisfied the Dusky standard of competence 

for waiving constitutional rights like the Fifth Amendment privilege against self-incrimination, 

and also that Petitioner lacked the higher level of competence needed to conduct criminal trial 

proceedings pro se. Indiana v. Edwards plainly permits this type of dual competency finding. 
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Accordingly, the logic of Petitioner’s argument — that a finding of pro se incompetence to conduct 

a trial necessitates a finding of Dusky incompetence — fails. Therefore, Petitioner is not entitled 

to relief on her third ground. 

Ground Four 

 In her fourth and final ground for relief, Petitioner alleges ineffective assistance of trial 

counsel for “asking questions that he knew to be prejudicial.” (Doc. 2, p. 10). Petitioner elaborated 

on this argument in her brief to the Georgia Supreme Court, arguing that counsel “had not engaged 

in any witness preparation for Ms. Owens,” and that “[b]y forcing counsel to examine Ms. Owens 

when trial counsel’s strategic choice was to ask no questions, the trial court interfered with the 

attorney-client relationship and essentially turned trial counsel in to an agent for the State.” 

(Doc. 202, p. 37–38). Petitioner further asserts, without support, that this effective denial of 

counsel was a “structural error.” (Doc. 2-2, p. 38). 

 Constitutional errors broadly fall into two classes. One class, “structural defects,” defies 

harmless-error analysis because structural defects or errors “affect the framework within which a 

trial proceeds.” United States v. Gonzalez-Lopez, 548 U.S. 140, 148 (2006). Among such structural 

defects or errors is the wholesale deprivation of the right to counsel. Id. (citing Gideon v. 

Wainwright, 372 U.S. 335 (1963)). The other class of defects, “trial errors,” involves errors that 

“occurred during presentation of the case to the jury.” Gonzalez-Lopez, 548 U.S. at 148. Trial 

defects or errors may “be qualitatively assessed in the context of other evidence presented in order 

to determine whether they were harmless beyond a reasonable doubt.” Id. (internal punctuation 

omitted). 

 The type of error alleged by Petitioner, ineffective assistance of counsel in failing to 

prepare for a direct examination of Petitioner, and in asking prejudicial questions of Petitioner 
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before the jury, is a “trial error” subject to harmless-error analysis. Therefore, when examining 

Petitioner’s ineffective assistance of counsel claim, the Court should apply the ordinary standard 

of review established by the Supreme Court’s decision in Strickland v. Washington, 466 U.S. 668 

(1984). That standard requires Petitioner to demonstrate (1) that his counsel rendered deficient 

performance, and (2) that the deficiency resulted in prejudice, meaning there is a reasonable 

probability that but for counsel’s ineffectiveness, the result would have been different. 

 The Georgia Supreme Court ruled that Petitioner’s trial counsel did not render deficient 

performance, and in the context of this case, that ruling is a reasonable application of Strickland’s 

performance standard. See Owens v. State, 298 Ga. 813, 816–17 (2016). The record clearly shows 

that Petitioner made a last-minute decision to take the witness stand against the advice of counsel. 

See (Doc. 9-1, p. 136) (“up until yesterday afternoon at least my advice to you was you were not 

going to testify”). Thus, counsel’s lack of preparation for a direct examination of Petitioner was a 

strategically “reasonable choice based upon [the] assumption[]” that Petitioner would not take the 

stand. Strickland v. Washington, 466 U.S. 668, 681 (1984).  

After Petitioner took the stand, counsel endeavored to proceed carefully by, for example, 

telling Petitioner: “if I ask you a question, please make sure to include things that you want to 

include in your answer, because I am not necessarily sure what you want to bring out.” (Doc. 9-1, 

p. 136–37). Petitioner responded: “all I want here today is for the truth to come out.” (Doc. 9-1, p. 

137). Thereafter, counsel attempted—without great success—to elicit testimony favorable to 

Petitioner’s defense of justification on the ground of sexual assault. Indeed, the trial court 

reproached counsel for asking duplicative questions in the hope of seeking such favorable 

testimony. See, e.g., (Doc. 9-1, p. 147) (“you have asked her three times about coming back in the 

house”). This record amply supports the Georgia Supreme Court’s ruling that Petitioner’s trial 
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counsel “did not abdicate his duty to his client,” and that his performance at trial was “not 

deficient.” Owens, 298 Ga. at 817. Accordingly, Petitioner’s ineffective assistance of trial counsel 

claim fails on Strickland’s performance prong. 

 Petitioner also fails on Strickland’s prejudice prong, although neither the parties nor the 

Georgia Supreme Court addressed that prong. As discussed above, the record in this case 

overwhelmingly established Petitioner’s guilt, and it provided little support for Petitioner’s 

asserted defense of justification. Petitioner’s testimony, while damning in itself, was duplicative 

of testimony offered by neighbors of the victim such as Mr. William Crane, along with reporting 

sheriff’s deputies like Officers Barry Thornton and Scott Busby. In light of this other evidence, 

and because Petitioner has not succeeded demonstrating a “structural error” warranting a 

presumption of prejudice, Petitioner’s ineffective assistance claims also fails on Strickland’s 

prejudice prong, because Petitioner cannot show that but-for any deficiency in counsel’s 

performance, there is a reasonable probability that the result of Petitioner’s trial would have been 

different.  

 In summary, given the deference owed to the Georgia Supreme Court’s performance 

ruling, and given also Petitioner’s failure to demonstrate any prejudice, Petitioner is not entitled to 

relief on her fourth ground. Therefore, and because the record supports none of Petitioner’s 

grounds for relief, it is recommended that Petitioner’s Section 2254 petition be denied. 

CONCLUSION 

 After a careful review of the record, it is RECOMMENDED that Petitioner’s Section 2254 

petition be DENIED. Furthermore, pursuant to the requirements of Rule 11 of the Rules 

Governing Section 2254 Cases, it does not appear that Petitioner has made a substantial showing 

of the denial of a constitutional right. 28 U.S.C. § 2253(c)(2); see also Slack v. McDaniel, 529 U.S. 
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473, 483-84 (2000). Therefore, it is also RECOMMENDED that the Court deny a certificate of 

appealability in its final order. 

Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written objections to this 

Recommendation, or seek an extension of time to file objections, WITHIN FOURTEEN (14) 

DAYS after being served with a copy thereof. The District Judge will make a de novo 

determination of those portions of the Recommendation to which objection is made. All other 

portions of the Recommendation may be reviewed for clear error. 

The parties are further notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] party failing 

to object to a magistrate judge’s findings or recommendations contained in a report and 

recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives the right to 

challenge on appeal the district court’s order based on unobjected-to factual and legal conclusions 

if the party was informed of the time period for objecting and the consequences on appeal for 

failing to object. In the absence of a proper objection, however, the court may review on appeal 

for plain error if necessary in the interests of justice.” 

SO RECOMMENDED, this 25th day of March, 2019.  

  

      s/ Charles H. Weigle                
       Charles H. Weigle    
       United States Magistrate Judge 
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SUPREME COURT OF THE STATE OF GEORGIA

Clerk's Office, Atlanta

I certify that the above is a true extract from the
minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

, Clerk

SUPREME COURT OF GEORGIA 
Case No. S16A0058

Atlanta, April 04, 2016

The Honorable Supreme Court met pursuant to adjournment.

The following order was passed.

MARIAN PAPACSI OWENS v. THE STATE

Upon consideration of the Motion for Reconsideration filed in this case, it is ordered

that it be hereby denied.

All the Justices concur.
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In the Supreme Court of Georgia

                                                          Decided: March 7, 2016

S16A0058. OWENS v. THE STATE.

MELTON, Justice.

Following a jury trial, Marian Papacsi Owens appeals her conviction for

the felony murder of Tommy Janes, contending, among other things, that her

right to proceed pro se was violated and that she received ineffective assistance

of counsel.1 For the reasons set forth below, we affirm.

1. Viewed in the light most favorable to the verdict, the record shows that,

on the evening of December 22, 2011, Owens spent the night at Janes’s home.

The following morning, William Crane, Janes’s neighbor, investigated loud

noises he heard from Janes’s home. Through a window, Crane saw Janes lying

1 On January 6, 2012, Owens was indicted for malice murder, felony
murder predicated on aggravated assault, and aggravated assault. Following a
jury trial ending on August 9, 2013, Owens was found guilty of all charges. On
August 23, 2013, the trial court sentenced Owens to life imprisonment.
[Deletion]. Owens filed a motion for new trial on September 19, 2013, and
amended it on April 24, 2015. The motion was denied on June 29, 2015, and,
following the filing of a timely notice of appeal, Owens’s case was docketed to
the January 2016 Term of this Court and orally argued on January 19, 2016.
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on the floor. Completely nude, Owens was straddling Janes and beating him

with a metal nutcracker. By that time, Owens had already stabbed Janes, who

was fully clothed, multiple times in the back. When police arrived, Owens was

being combative, acting erratically, and singing about Jesus and the devil. At

trial, after being found to be competent, Owens admitted that she killed Janes,

though she contended that she was not coherent for a large portion of the events

that night.

This evidence was sufficient to enable the jurors to find Owens guilty of

the crimes for which she was tried and found guilty beyond a reasonable doubt.

Jackson v. Virginia, 443 U.S. 307 (99 SCt 2781, 61 LE2d 560) (1979).

2. Owens contends that the trial court erred by not allowing her to fire her

attorney mid-trial and proceed pro se. Based on the facts of this case, we

disagree.

We have previously explained:

Both the federal and state constitutions guarantee a criminal
defendant the right to self-representation. See Faretta v. California,
422 U.S. 806 (95 SCt 252, 45 LE2d 52) (1975); 1983 Ga. Const.,
Art. I, Sec. I, Par. XII. An unequivocal assertion of the right to
represent oneself, made prior to trial, should be followed by a
hearing to ensure that the defendant knowingly and intelligently
waives the right to counsel and understands the disadvantages of

2
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self-representation.  Faretta, 422 U.S. at 836; Strozier v. Newsome,
871 F2d 995 (11th Cir.1989). See also Potts v. State, 259 Ga. 812
(388 SE2d 678) (1990); Williams v. State, 169 Ga. App. 812, 814
(315 SE2d 42) (1984).

(Emphasis supplied.) Thaxton v. State, 260 Ga. 141, 142 (2) (390 SE2d 841)

(1990). Requests to proceed pro se during trial, however, are treated differently.

In Thaxton, the defendant waited until the State had finished with several

witnesses prior to making a request to proceed pro se. We held: “[A] request

made after the testimony of the State's third witness[] cannot serve as the basis

for reversal since a defendant ‘cannot frivolously change his mind in midstream’

by asserting his right to self-representation in the middle of his trial. Preston v.

State, 257 Ga. 42 (3) (354 SE2d 135) (1987).” Id. at 142 (2).

In this case, the record shows that Owens expressed a desire to dismiss her

attorney and represent herself prior to trial. At a pre-trial conference, a Farreta

hearing was conducted, and the trial court granted Owens’s request, while

retaining her counsel for standby assistance only. As pre-trial proceedings

continued, however, Owens changed her mind again. She requested that counsel

be reinstated to represent her at trial. The trial court granted this request as well,

and Owens began her trial with representation. Well into the second day of trial,

3
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after the State had called many witnesses, Owens began acting unruly in the

courtroom, especially when pictures, testimony, and a recorded interview

regarding her appearance and behavior at the time of the murder were

introduced. Owens eventually expressed her displeasure with the evidence and

stated that she would take no part in the trial. In addition, she expressed a desire

to have trial counsel dismissed. After considering Owens’s outburst, the trial

court decided that it would allow Owens to monitor the trial from a holding cell

with a walkie-talkie, but it denied her request to proceed without any

representation at all. One witness later, Owens requested that she be allowed to

return to the courtroom, and, once there, she apologized for her behavior and

stated that she had been acting inappropriately. Later, she confirmed that she had

not been thinking clearly and that she wanted and needed the assistance of trial

counsel. 

Under these circumstances, it cannot be said that the trial court erred in its

decision to (1) deny Owens’s request to fire her counsel and (2) grant her

request to absent herself from the courtroom. The trial court indicated that it did

so in order to protect Owens’s “best interests.” Given Owens’s pre-trial

equivocation, her outbursts during trial, and her own statements indicating that

4
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she never truly wished to finish the trial without the assistance of trial counsel,

Owens’s decision to change her mind about counsel midstream was, at best, a

frivolous response to the introduction of evidence which disturbed her. As such,

the trial court did not violate Owens’s right to proceed pro se under the

circumstances presented here. Thaxton, supra.

2. Owens contends that the trial court erred by allowing her to testify at

trial, contending that she was not sufficiently competent to knowingly waive her

right to remain silent. The record shows that experts found Owens competent to

stand trial prior to the proceedings, and the trial court engaged in a full and

extensive colloquy with Owens about her right to remain silent before she took

the stand at trial. Owens responded clearly that she understood all of her rights.

In addition, Owens asked specific questions about her rights which indicated

both that she understood what those rights were and how they would play out

during the proceedings. Furthermore, trial counsel informed the court on the

record that he had discussed the right to remain silent with Owens and that he

had strongly recommended to her that she should not testify. Owens, however,

stated that she had listened to this advice, but chose to reject it. 

“In Georgia, whether or not to testify in one's own defense is considered

5
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a tactical decision to be made by the defendant . . . after consultation with his

trial counsel and there is no general requirement that a trial court interject itself

into that decision-making process. Burton v. State, 263 Ga. 725, 728 (438 SE2d

83) (1994). See also OCGA §§ 17–7–28 [and 24-5-506] (b).” (Footnotes

omitted.) Mobley v. State, 264 Ga. 854, 856 (2) (452 SE2d 500) (1995).

Therefore, the record shows that Owens knowingly waived her right against

self-incrimination and exercised her right to testify at trial after being fully

informed of the consequences.

3. Owens contends that her trial counsel rendered ineffective assistance

because he did not refrain from asking her questions after she decided to take

the stand in her own defense. Owens argues that, by asking Owens questions,

trial counsel somehow abdicated his duty to his client. This argument is

misplaced.

In order to succeed on [her] claim of ineffective assistance, [Owens]
must prove both that [her] trial counsel's performance was deficient
and that there is a reasonable probability that the trial result would
have been different if not for the deficient performance. Strickland
v. Washington, 466 U.S. 668 (104 SCt 2052, 80 LE2d 674) (1984).
If an appellant fails to meet his or her burden of proving either
prong of the Strickland test, the reviewing court does not have to
examine the other prong. Id. at 697 (IV); Fuller v. State, 277 Ga.
505 (3) (591 SE2d 782) (2004). In reviewing the trial court's

6
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decision, “‘[w]e accept the trial court's factual findings and
credibility determinations unless clearly erroneous, but we
independently apply the legal principles to the facts.’ [Cit.]”
Robinson v. State, 277 Ga. 75, 76 (586 SE2d 313) (2003).

Wright v. State, 291 Ga. 869, 870 (2) (734 SE2d 876) (2012).

The record shows that, although trial counsel advised her not to do so,

Owens made the decision to testify at trial. Because trial counsel was concerned

that Owens’s testimony would harm her case, he initially informed the trial court

that he intended to question Owens by inviting a narrative. The State objected,

and the trial court sustained the objection because the situation was not one in

which testimony by narrative was permissible. See, e.g., Miller v. State, 295 Ga.

769 (2) (b) (764 SE2d 135) (2014) (defendant allowed to testify in the narrative

when trial counsel believes defendant intends to commit perjury). A review of

the transcript shows that trial counsel carefully asked Owens a series of

questions that allowed her to recount the incident in question in a chronological

manner. Trial counsel also asked questions that provided at least some facts that

assisted in his argument that Owens acted in response to Janes’s sexual

advances, including Owens’s testimony that Janes grabbed her buttocks

forcefully. The transcript, therefore, indicates that trial counsel did not abdicate

7
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his duty to his client. Quite the opposite, he strategically questioned Owens to 

both honor her right to testify and preserve her defense to the extent possible.

Accordingly, trial counsel’s performance was not deficient in this case. Id.

Judgment affirmed. All the Justices concur.
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