UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

Appenpx A

No: 18-3761

Christopher Scott
Plaintiff - Appellant
V.
Gene Beasley, Warden, FCI - Forrest City Medium

Defendant - Appellee

Appeal from U.S. District Court for the Eastern District of Arkansas - Helena
(2:18-cv-00052-JM)

JUDGMENT
Before KELLY, ERICKSON, and GRASZ, Circuit Judges.

This court has reviewed the original file of the United States District Court. It is ordered
by the court that the judgment of the district court is summarily affirmed. See Eighth Circuit
Rule 47A(a).

Appellant’s motion to proceed on appeal in forma pauperis is granted. Appellant’s
motion requesting Chief Judge invoke supervisory power with exhibits is denied as moot.

May 21, 2019

. Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

EASTERN DIVISION
CHRISTOPHER SCOTT PETITIONER
Reg #13610-047
V. CASE NO. 2:18-cv-00052 JTK-IM
GENE BEASLEY, Warden, a
Federal Correctional Complex-Forrest City RESPONDENT
ORDER

The Court has received proposed findings and recommendations from United States
Magistrate Judge Jerome T. Kearney. After caréful review of the findings and recommendations
and tﬁe timely objections thereto, as well as a de novo review of the record, the Court concludes
that the findings and recommendations should be, and are hereby, approved and adopted as this
Court’s findings in all respects in their entirety. Judgment shall be entered accordingly.

SO ORDERED this 25" day of October, 2018.

UNITED STATBS PISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

EASTERN DIVISION
CHRISTOPHER SCOTT ' PETITIONER
Reg #13610-047 '
V. CASE NO. 2:18-cv-00052 JTK-JM
GENE BEASLEY, Warden,
Federal Correctional Complex-Forrest City _ RESPONDENT
JUDGMENT

Pursuant to the Order entered in this case on this date, IT IS CONSIDERED, ORDERED
and ADJUDGED that the Petition for Writ of Habeas Corpus is DISMISSED without prejudice,
and the relief prayed for is DENIED.

SO ADJUDGED this 25™ day of October, 2018.

UNITHD STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT /s \ 4
EASTERN DISTRICT OF ARKANSAS PEEND/X E

EASTERN DIVISION
CHRISTOPHER SCOTT o PETITIONER
Reg # 13610-0047
v. : Case No. 2:18CV00052 IM-JTK
GENE BEASLEY, Warden,
FCI-Forrest City Medirm ' RESPONDENT
ORDER

The Clerk will serve a copy of the petition and this Order on the Respondent and the United
States Attorney by regular mail.

The Respondent will file an answer, motion or other response to the petition, in conformity
with Rule 5 of the Rules Governing Section 2254 cases in the United States District Courts, within
twenty (21) days after service of this petition, exclusive of the day of service.

IT IS SO ORDERED this 17th day of April, 2018.

UNITED STATES MAGISTRATE JUDGE
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IZ)F PENDIX B

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

EASTERN DIVISION
CHRISTOPHER SCOTT PETITIONER
Reg #13610-047
V. CASE NO. 2:18-cv-00052 JTK-JM
GENE BEASLEY, Warden, :
Federal Correctional Complex-Forrest City RESPONDENT

PROPOSED FINDINGS AND RECOMMENDATIONS

INSTRUCTIONS

The following recommended disposition has been sent to United States District Court
Judge James M. Moody, Jr. Any patty may setve and file written objections to this
recommendation. Objections should be specific and should include the factual ot legal basis for
the objection. If the objection is to a factual finding, specifically identify that finding and the
 evidence that supports your objection. An original and one copy of your objections must be
received in the office of the United States District Coutt Cletk no later than fourteen (14) days
from the date of the findings and recommendations. The copy will be furnished to the opposing
party. Failure to file timely objections may result in waiver of the tight to appeal questions of

fact.

If you are objecting to the recommendation and also desire to submit new, different, or
additional evidence, and to have a hearing for this purpose before the District Judge, you must,

at the same time that you file your written objections, include the following:

1. Why the record made before the Magistrate Judge is inadequate.
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2. Why the evidence proffered at the hearing before the District Judge (if
such a hearing is granted) was not offered at the hearing before the
Magistrate Judge.

3. The detail of any testimony desired to be introduced at the hearing before
the District Judge in the form of an offer of proof, and a copy, or the
original, of any documentary or other non-testimonial evidence desired to
be introduced at the hearing before the District Judge.

From this submission, the District Judge will determine the necessity for an additional

evidentiary hearing, either before the Magistrate Judge or before the District Judge.
Mail your objections and “Statement of Necessity” to:

Clerk, United States District Court
Eastern District of Arkansas

600 West Capitol Avenue, Suite A149
Little Rock, AR 72201-3325

DISPOSITION

This matter is before the undersigned United States Magistrate Judge on the petition of
federal prisoner Christopher Scott for a writ of habeas corpus pursuant to 28 U.S.C. § 2241.
(Docket Entry #2) For the reasons that follow, the undersigned recommends that the petition

be summarily dismissed without prejudice for lack of jurisdiction.

Procedural History

Scott’s federal sentence detives from a 1992 conviction out of the United States District

Court for the District of Nebraska where he was found guilty of conspiring to possess with the
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intent to distribute cocaine, engaging in a continuing criminal enterprise, and money laundering;
he received a life sentence. (DE #1, Petition; DE #10-1, Exhibit 1) The Eighth Citcuit Court
of Appeals affirmed his convictions and sentence on July 11, 1994. Unzted States v. Johnson, 28
F.3d 1487 (8th Cir. 1994). The United States Supreme Court denied the petition for writ of

certiorati on January 9, 1995. Johnson v. United States, 513 U.S. 1098 (1995).

On Apnl 23, 1997, Scott filed a 2255 motion in the sentencing court; the motion was
denied on January 20, 1998. Thereafter, on March 26, 1998, the court declined to issue a
certificate of appealability, and on February 10, 1999, the Eighth Circuit granted the defendant
a certificate of appealability limited to certain issues. It ultimately affirmed the judgment of the
sentencing court denying post-conviction relief, concluding that the United States Supreme
Court Case, Richardson v. United States, 526 U.S. 813 (1999)", had no effect on the outcome of
Scott’s case because, even assuming trial counsel should have requested a specific unanimity
instruction to support the continuing criminal enterprise count, Scott had not established
prejudice. Unzted States v. Scort, 218 F.3d 835 (8th Cir. 2000). The United States Supreme Court
denied the petition for writ of certiorari on November 13, 2000. Butler v. United States, 531 U.S.

1000 (2000).

Petitioner was later transferred to a federal prison in Oklahoma. While there, he filed a

2241 petition in the United States District Court for the Western District of Oklahoma. See Scozt

'In Richardson, the United States Supreme Court held that, to support a continuing ctiminal
enterprise conviction, a jury must agree unanimously not only that the defendant committed a series
of related drug violations but also which patrticular violations constituted the series. 526 U.S. at 816,
824.
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v. Scibana, Case No. 5:06-cv-01010-F. The United States Magistrate Judge recommended that
the petition be dismissed without prejudice for lack of jutisdiction. The United States Disttict

Judge adopted that recommendation. Sw# ». Sctbana, 2006 WL 3490967 (W.D. Okla. 2006).

More than twelve years after his first 2255 motion, on February 25, 2013, Scott filed in
the sentencing court a motion to amend, seeking “leave to amend and file a supplemental
pleading on his prior 28 U.S.C. 2255 petition.” The court treated the motion as one to file a
second or successive 2255 motion, which was denied. United States v. Scort, 2013 WL 868256 (D.
Neb. 2013), reconsideration denied, 2013 WL 1387020. Scott appealed the denial to the Eighth
Circuit which denied the request for an application for a certificate of appealability and dismissed
the appeal. On December 30, 2013, Scott filed with the sentencing court another 2255 motion.
The coutt issued an order denying the motion because Scott had not obtained authorization
from the Eighth Circuit to file a second or successive motion. The sentencing court denied him

a certificate of appealability, along with the Eighth Circuit, who dismissed his appeal.

On May 14, 2015, Petitioner filed a motion “to correct a clerical error in a Judgment
Otder, or other part of the record,” pursuant to Federal Rule of Criminal Procedure 36. The
court determined Scott was attempting to circumvent the requirements of the Antiterrorism and
Effective Death Penalty Act after having exhausted all of his direct appeals and having
unsuccessfully pursued post-conviction relief on numerous occasions and on multiple grounds.
It ruled that it lacked jurisdiction over the motion. United States v. Scotz, 2015 WL 5793348 (D.

Neb. 2015). The Eighth Circuit affirmed the lower court on February 24, 2016.



Case: 2:18-cv-00052-JM  Document #: 14-0  Date Filed: 08/27/2018 Page 5 of 6

Discussion

In the present petition, Scott argues he is actually innocent of the continuing criminal
enterpnise violation under 21 U.S.C. § 848(b) because his acts never reached the statute’s
threshold. Scott relies on Richardson to supportt his assertion, claiming that his 2255 was decided
ptior to the ruling in that case. However, this argument has alteady been addressed by the Cogrt
even though Scott represents that Rezchardson has never been considered. As noted above, the
Eighth Circuit Coutt of Appeals determined that, even if Scott met the threshold requirements

of Richardson, his claim would stll fail because he had not shown prejudice.

The scope of a petition like the instant one is clear—a federal prisoner seeking to
collaterally attack his conviction or sentence ordinarily must file a motion to vacate in the trial
court under § 2255 and not a habeas petition mn the district of incarceration under § 2241. See
Abdullah v. Hedrick, 392 F.3d 957, 959 (8th Cir. 2004); Hill v. Morrison, 349 F.3d 1089, 1091 (8th
Cir. 2003). Federal coutrts lack jurisdiction over § 2241 petitions challenging the validity of a
federal conviction ot sentence unless the prisoner can affirmatively demonstrate that the remedy
provided by §2255 is “inadequate or ineffective” to test the legality of his detention. DeSimone
v. Lacy, 805 F.2d 321, 323 (8th Cir. 1986). This exception is sometimes called the “savings
clause,” see Abdullah, 392 F.3d 959, because, when it applies, it can save a habeas petition from
being dismissed under § 2255(e)’s exclusive remedy rulej Importantly, it is the petitioner’s

burden to establish that his remedy under § 2255 is inadequate or ineffective. Unzted States v.

Laure, 207 F.3d 1075, 1078 (8th Cir. 2000).

This petition is simply Scott’s attempt to undertake yet another collateral attack of his
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sentence, and the United States District Court for the Eastern District of Arkansas lacks
jurisdiction over the petition. The Eighth Circuit has expressly confirmed that § 2255 will not
be viewed as inadequate or ineffective “merely because § 2255 relief has already been denied, or
because petitioﬁer has been denied permission to file a second or successive § 2255 motion, or
because a second or successive § 2255 motion has been dismissed[.]” Laurze, 207 F.3d at 1077
(internal citations omitted); see also Hill, 349 F.3d at 1091 (concluding that “in order to establish
a remedy is ‘inadequate or ineffective’ under § 2255, there must be more than a procedural
barrier to bringing a § 2255 petition”). Therefore, the undersigned finds that this Court still does

not have jurisdiction to consider Petitioner’s claim in this § 2241 habeas action.
Conclusion

For the foregoing reasons, the Court concludes that relief via the petition for writ of
habeas corpus pursuant to § 2241 is not available to Petitioner. See Hz/, 349 F.3d at 1091
(determining that a district coutt lacks jurisdiction to consider an unauthorized Section 2241
petition for writ of habeas corpus). Accordingly, this 28 U.S.C. § 2241 petition for writ of
habeas cotpus, Docket Entty #2, should be denied and summarily dismissed without prejudice

for lack of jurisdiction.

SO ORDERED this 27th day of August, 2018.

UNITED STATESMAGISTRATE JUDGE



UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT ,
No: 18-3761 MM
Christopher Scott
Appellant
v,

Gene Beasley, Warden, FCI - Forrest City Medium

Appellee

Appeal from U.S. District Court for the Eastern District of Arkansas - Helena
(2:18-cv-00052-JM)

ORDER

The petition for rehearing by the panel is denied.

Tuly 10, 2019

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Cireuit.

/s/ Michael E. Gans



