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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-6406
(1:10-cv-00084-IMK)

WILLIAM TRAMPAS WIDMYER
Petitioner - Appellant

v.

WARDEN DAVID BALLARD

Respondent - Appellee

ORDER

The court denies the petition for rehearing and rehearing en banc. No judge
requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.
Entered at the direction of the panel: Judge Wynn, Judge Diaz, and Senior
Judge Shedd.
For the Court

/s/ Patricia S. Connor, Clerk
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V.

WARDEN DAVID BALLARD

Respondent - Appellee

JUDGMENT

In accordance with the decision of this court, a certificate of appealability is
denied and the appeal is dismissed.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK
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WILLIAM TAMPAS WIDMYER, Petitioner, v. DAVID BALLARD, Warden, Respondent.
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
: 2018 U.S. Dist. LEXIS 51753
CIVIL ACTION NO. 1:10CV84
March 28, 2018, Decided
March 28, 2018, Filed

Editorial Information: Subsequent History.

Appeal dismissed by, Certificate of appealability denied Widmyer v. Ballard, 2019 U.S. App. LEXIS 7230
(4th Cir. W. Va., Mar. 12, 2019)

Editorial Information: Prior History -
Widmyer v. Ballard, 2018 U.S. Dist. LEXIS 53321 (N.D. W. Va,, Feb. 7, 2018)

Counsel {2018 U.S. Dist. LEXIS 1}William Trampas Widmyer, Petitioner, Pro se,
Mt. Olive, WV.
For Warden David Ballard, Respondent: Robert L. Hogan, LEAD
ATTORNEY, WV Office of the Attorney General, Charleston, WV.
Judges: IRENE M. KEELEY, UNITED STATES DISTRICT JUDGE.

Opinion

Opinion by: IRENE M. KEELEY

Opinion

MEMORANDUM OPINION AND ORDER ADOPTING REPORT AND RECOMMENDATION [DKT.
NO. 105]

Pending for review is the Petition Under 28 U.S.C. § 2254 for Writ of Habeas Corpus by a Person in
State Custody (Dkt. No. 1) filed by the pro se petitioner, William Tampas Widmyer ("Widmyer"),
together with a motion for summary judgment filed by the respondent, Warden David Ballard
("Ballard") (Dkt. No. 88). Also pending is the Report and Recommendation ("R&R") of the Honorable
James E. Seibert, United States Magistrate Judge, recommending that the Court grant Ballard's
motion and deny and dismiss Widmyer's petition with prejudice (Dkt. No. 105).

For the reasons that follow, the Court ADOPTS the R&R (Dkt. No. 105), GRANTS the motion for
summary judgment (Dkt. No. 88), DENIES the petition (Dkt. No. 1), and DISMISSES the case WITH
. PREJUDICE.

I. BACKGROUND
A. Criminal Trial and Direct Appeal

On January 20, 1999, a grand jury in Jefferson County, West Virginia returned a six-count
indictment,{2018 U.S. Dist. LEXIS 2} charging Widmyer with (1) murder in the first degree, (2)
malicious assault, (3) destruction of property, (4) breaking and entering, (5) petit larceny, and (6)
possessing any vehicle knowing it to be stolen. Following a two-day jury trial, Widmyer was convicted
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of all charges on July 22, 1999 (Dkt. No. 88-5).

On August 30, 1999, the Circuit Court of Jefferson County (“Circuit Court") sentenced Widmyer to life
without the possibility of parole (Dkt. No. 13-2). Widmyer timely filed a petition for appeal (Dkt. No.
88-10), which the Supreme Court of Appeals of West Virginia ("Supreme Court of Appeals”) refused
on November 1, 2000 (Dkt. No. 88-11). Widmyer did not file a petition for wrlt of certiorari with the
Supreme Court of the United States.

B. Post-Conviction Proceedings
1. State Habeas Corpus

On February 16, 2001, Widmyer filed a petition for post-conviction relief ("state habeas") in the Clrcun
Court (Dkt. No. 88-12), which denied the petition nearly five years later, on January 3, 2006 (Dkt. No.
18-20). Thereafter, on February 6, 2006, the Circuit Court appointed counsel to perfect an appeal of
this denial to the Supreme Court of Appeals. On September 4, 2009, counsel filed a motion{2018 U.S.
Dist. LEXIS 3} to file an appeal out of the time, seeking to appeal the denial of Widmyer's habeas
petition nearly four years late. Although the Supreme Court of Appeals granted the motion, it ultimately
refused Widmyer's petition for appeal on February 11, 2010 (Dkt. Nos. 88-21; 14-3).

2. § 2254 Petition

Nearly ten years after his convictions in state court, Widmyer filed his § 2254 Petition ("Petition") in
this Court on February 24, 2010 (Dkt. No. 1), asserting fourteen (14) various grounds for relief.
Pursuant to 28 U.S.C. § 636 and LR PL P 2, the Court referred the Petition to the magistrate judge for
initial review. On July 22, 2010, Ballad moved to dismiss the Petition as both untimely and also barred
for failure to exhaust available state remedies (Dkt. No. 13).

In an R&R entered on October 20, 2010, the magistrate judge recommended that the Court deny and
dismiss the Petition as untimely (Dkt. No. 22). The Court rejected that recommendation on February
23, 2011, concluding that Widmyer was entitled to equitable tolling of the statute of limitations and,
thus, that his Petition had been timely filed (Dkt. No. 25). The Court further found that, while timely, the
Petition included claims for relief not previously presented{2018 U.S. Dist. LEXIS 4} to the courts of
West Virginia. It therefore stayed Wldmyers § 2254 Petmon while he exhausted his claims in state
court. Id. o

3. State Proceedings Following Stay

On January 26, 2013, Widmyer, by counsel, filed his second state habeas petition in the Circuit Court
(Dkt. No. 88-23). Following an evidentiary hearing "on the limited, threshold issue of whether
[Widmyer] knowingly and intelligently waived certain grounds in his initial habeas proceeding," the
Circuit Court denied relief in a written order entered on March 12, 2014 (Dkt. No. 88-29). On May 15,
2015, the Supreme Court of Appeals afflrmed the Clrcwt Court's deC|S|on by memorandum decision
(Dkt. No. 88-33). : . .

4, Reopened § 2254 Petition

Despite granting a stay in the matter while Widmyer attempted to seek relief for his unexhausted
claims in state court, this Court inadvertently dismissed the Petition with prejudice and ordered it
stricken on December 10, 2013 (Dkt. No. 65). On June 4, 2015, Widmyer filed a second § 2254
petition indicating that he had fully exhausted all of his state remedies. Thereafter, the Court vacated
its prior order dismissing the Petition and ordered the Clerk of Court to reopen this matter (Dkt. No.
73). On May 2, 2017,{2018 U.S. Dist. LEXIS 5} Ballard answered Wldmyers Petition and also moved
for summary judgment (Dkt. Nos. 87; 88).
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In a second Report and Recommendation ("R&R") entered on February 16, 2018, Magistrate Judge
James E. Seibert recommended that the Court grant Ballard's motion for summary judgment and
deny and dismiss the Petition with prejudice (Dkt. No. 105). First, the R&R concluded that Widmyer
had procedurally defaulted eight (8) of his fourteen (14) claims, specifically Grounds A, B, D, E, F, |,
and J, which were unexhausted when he filed the Petition in 2010, as well as Ground N.1Id. at 18.
Magistrate Judge Seibert further concluded that, while exhausted, Widmyer's six (6) other claims for
relief lack merit. Id. at 22.

The R&R informed Widmyer of his right to file "written objections identifying the portions of the
recommendation to which objection is made and the basis for such objections.” Id. at 39. It further
warned that the failure to do so may result in waiver of his right to appeal. Id. After receiving an .
extension of time in which to do so (Dkt. No. 110), Widmyer timely filed his objections to the R&R on
March 8, 2018 (Dkt. No. 112).

. STANDARDS OF REVIEW
A. Pro Se Pleadings

The Court must liberally construe pro se pleadings. Estelle v. Gamble, 429 U.S. 97, 106, 97 S. Ct.
285, 50 L. Ed. 2d 251 (1976); Loe v. Armistead, 582 F.2d 1291, 1295 (4th Cir. 1978). A{2018 U.S.
Dist. LEXIS 6} court may not, however, construct the plaintiff's legal arguments for him, nor should it
"conjure up questions never squarely presented.” Beaudett v. City of Hampton, 775 F.2d 1274, 1278
(4th Cir. 1985).

B. Motion for Summary Judgment

Summary judgment is appropriate in a habeas corpus proceeding where the "depositions, documents,
electronically stored information, affidavits or declarations, stipulations . .., admissions, interrogatory
answers, or other materials” establish that "there is no genuine dispute-as to any material fact and the
movant is entitled to judgment as a matter of law." Fed: R. Civ. P. §6(a), (c)(1)(A); see also Maynard
v. Dixon, 943 F.2d 407, 412 (4th Cir. 1991). When ruling on a motion for summary judgment, the
Court reviews all the evidence "in the light most favorable" to the nonmoving party. Providence Square
Assocs. L.L.C.v. G.D.F., Inc., 211 F.3d 846, 850 (4th Cir. 2000). The Court must avoid weighing the
evidence or determining its truth and limit its inquiry solely to a determination of whether genuine
issues of triable fact exist. Anderson v. Liberty Lobby, Inc., 477 U. S. 242 249, 106 S. Ct. 2505, 91 L.
Ed. 2d 202 (1986).

'C. Report and Recommendation

When reviewing a magistrate judge's R&R, the Court must review de novo only the portions to which
an objection is timely made. 28 U:S.C. § 636(b)(1)(C). On the other hand, "the Court may adopt,
without explanation, any of the magistrate judge's recommendations to which the prisoner does not
object.” Dellarciprete v. Gutierrez, 479 F. Supp. 2d 600, 603-04 (N.D.W. Va. 2007) (citing Camby v.
Davis, 718 F.2d 198, 199 (4th Cir. 1983)). Courts will uphold those portions{2018 U.S. Dist. LEXIS 7}
of a recommendation to which no objection has been made unless they are "clearly erroneous.” See
Diamond v. Colonial Life & Accident Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005).

lil. APPLICABLE LAW

Title 28 U.S.C. § 2254 permits a state prisoner to file an application for a writ of habeas corpus to
challenge his conviction "only on the ground that he is in custody in violation of the Constitution or laws
or treaties of the United States." 28 U.S.C. § 2254(a). "[R]eview under § 2254(d)(1) is limited to the
record that was before the state court that adjudicated the claim on the merits.” Cullen v. Pinholster,
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563 U.S. 170, 181, 131 S. Ct. 1388, 179 L. Ed. 2d 557 (2011). A court may not grant a writ under §
2254 regarding a claim "adjudicated on the merits in State court" unless the adjudication:

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of facts in light of the
evidence presented in the State court proceeding.|d. § 2254(d).

A "state-court decision is contrary to" the Supreme Court's "precedent if the state court arrives at a
conclusion opposite to that reached" by the Supreme Court "on a matter of law" or "confronts facts
that are materially indistinguishable from a relevant Supreme Court precedent{2018 U.S. Dist. LEXIS
8} and arrives at a result opposite to ours.” Williams v. Taylor, 529 U.S. 362, 405, 120 S. Ct. 1495,
146 L. Ed. 2d 389 (2000). A state court decision "involves an unreasonable application" of such law if
it "identifies the correct governing legal principle . . . but unreasonably applies” it to the facts. Id. at
412. Importantly, "unreasonable application” requires that the Court do more than "concludef] in its
independent judgment that the relevant state court decision applied clearly established federal law
erroneously or incorrectly.” Id. at 411. Therefore, § 2254 acts to guard only against "extreme
malfunctions,” such as "cases where there is no possibility fair minded jurists could disagree that the
state court's decision conflicts with" Supreme Court precedent. Harrington v. Richter, 562 U.S. 86,
102, 131 S. Ct. 770, 178 L. Ed. 2d 624 (2011).

Indeed, "principles of comity and respect for state court judgment preclude federal courts from
granting habeas relief to state prisoners for constitutional errors committed in state court absent a
showing that the error 'had a substantial and injurious effect or influence in determining the jury's
verdict." Richmond v. Polk, 375 F.3d 309, 335 (4th Cir. 2004) (quoting Brecht v. Abrahamson, 507
U.S. 619, 623,113 S. Ct. 1710, 123 L. Ed. 2d 353 (1993)). Factual determinations by the state court
are presumed correct, unless the petitioner proves otherwise by clear and convincing evidence. 28
U.S.C. § 2254(e)(1); see also Sharpe v. Bell, 593 F.3d 372, 379 (4th Cir. 2010). '

IV, DISCUSSION

As noted, when reviewing a magistrate judge’ s{2018 U.S. Dist. LEXIS 9} R&R made pursuant to 28
U.S.C. § 636, the Court must review de novo the portions to which an objection is timely made. 28
U.S.C. § 636(b)(1)(C). Moreover, the pleadings and objections of a pro s€ petitioner are entitied to
liberal construction. See Martin v. Duffy, 858 F. 3d 239, 245 (4th Cir. 2017). Having conducted a de
novo review of the record and Widmyer's pro se objectuons to the R&R, the Court concludes that the
objections are without merlt .

. A. Procedural Default

Widmyer objects at length to the R&R's recommendation that the Court dismiss certain grounds of
the Petition as procedurally barred. For the most part, Widmyer fails to specifically object to the
R&R's findings on procedural default instead merely argumg that he has fully exhausted those
grounds. ' : )

Although exhausation is not at issue, when liberally construed, Widmyer takes objection the R&R's
reasoning regarding procedural default. See DiPilato v. 7-Eleven, Inc., 662 F. Supp. 2d 333, 340
(S.D.N.Y. 2009)(noting that pro se objections should be "accorded leniency” and "construed to raise
the strongest arguments that they suggest"). In addition, he argues that, even if procedurally
defaulted, his default "may be excused" as to Ground A. For the reasons that follow, the Court
concludes that Widmyer procedurally defaulted grounds A, B, D, E, F, [, and J in state court,{2018
U.S. Dist. LEXIS 10} and that he has failed to establish "cause and prejudice" or a "miscarriage of
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justice" necessary to overcoéme the resulting bar to his petition.

Procedural default is an equitable doctrine that acts as a corollary to the exhaustion requirement of §
2254, Dretke v. Haley, 541 U.S. 386, 392, 124 S. Ct. 1847, 158 L. Ed. 2d 659 (2004). In federal
habeas proceedings, the Court "will not review a question of federal law decided by a state court if the

~ decision of that court rests on a state law ground that is independent of the federal question and
adequate to support the judgment . . . whether the state law ground is substantive or procedural.”
Coleman v. Thompson, 501 U.S. 722, 729, 111 S. Ct. 2546, 115 L. Ed. 2d 640 (1991). This "adequate
and independent state ground" prevents petitioners from exhausting their federal claims in state court
through purposeful procedural default. Id. at 732.

Here, the Court prevnously granted a stay in the case because Widmyer had failed to exhaust all of
his state remedies (Dkt. No. 25). Specifically, Widmyer had failed to raise a federal constitutional
issue in the state courts regarding seven of his claims. Thereafter, Widmyer, by counsel, filed a
second state habeas petition (Dkt. No. 88-23), including, among other claims, that certain grounds for
relief in his first habeas proceeding were "improperly denied." |d. Based on{2018 U.S. Dist. LEXIS 11}
this claim, Widmyer asked the Circuit Court to adjudicate the seven "improperly denied" grounds as
due process violations, even though they previously had been addressed by the court in his first
habeas proceeding.

Given this, the Circuit Court requested that the parties brief whether an omnibus hearing had been
held on Widmyer's first habeas petition, and whether the grounds found on the Losh list submitted by
Widmyer with his second habeas petition had been waived or adjudicated. See Losh v. McKenzie,
166 W. Va. 762, 277 S.E.2d 606 (W. Va. 1981).-Following an evidentiary hearing on those issues, the
Circuit Court denied Widmyer's second habeas petition by order entered on March 12, 2014 (Dkt. No.
88-29).

Having concluded that a prior omnibus habeas corpus hearing is res judicata as to all matters raised
and as to all matters known or which with reasonable diligence could have been known at the time,
the Circuit Court found that Widmyer had, in fact, had an omnibus hearing on his first habeas petition.
Id. at 19; 22 (citing Losh, 277 S.E.2d at 606). It further found that there was a valid waiver of grounds
in Widmyer's original Losh list, that those matters had been addressed in the prior habeas proceeding,
and that "all those matters were finally adjudicated therein, either{2018 U.S. Dist. LEXIS 12} on their
merits, or through procedural default,” as detailed in the Circuit Court's 2006 order denymg his first
habeas petition. |d. at 22 (emphasis added) -

The Supreme Court of Appeals affirmed the Clrcun Court's demsnon by order entered May 15 201 7
(Dkt. No. 88-33). It specifically declined to consider the Circuit Court's denial of Widmyer's waived or
previously adjudicated claims, finding that he had not adequately briefed the issue on appeal. Id. at
7-8. »

1. Adequacy and Independence of State Law Ground _ 4
In Losh v. McKenzie, the Sdpreme Court of Appeals announced the following rule of res judicata:

A judgment denying relief in post-conviction habeas corpus is res judicata on questions of fact or
law which have been fully and finally litigated and decided, and as to issues which with reasonable
diligence should have been known but were not raised, and this occurs where there has been an
omnibus habeas corpus hearing at which the applicant for habeas corpus was represented by
counsel or appeared pro se having knowingly-and intelligently waived his right to counsel.Syl. Pt.
2, Losh v. McKenzie, 166 W. Va. 762, 277 S.E.2d 606 (W. Va. 1981).

In light of this well-established authority, Widmyer cannot argue that the procedural bar of grounds A,
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B, D, E, F, I, and J{2018 U.S. Dist. LEXIS 13} was not based on an adequate and independent state
law ground. See Coleman, 501 U.S. at 729.

A state procedural rule is adequate if "firmly established and regularly followed." Walker v. Martin, 562
U.S. 307, 316, 131 S. Ct. 1120, 179 L. Ed. 2d 62 (2011). The rule must be firmly established and
regularly applied at the time a petitioner ran afoul of it, not when it was applied by the state court. See
Leyva v. Williams, 504 F.3d 357, 366-67 (3d Cir. 2007). A rule is "regularly followed" if "applied
consistently to cases that are procedurally analogous,” including "cases in which the particular claim
could have been raised previously but was not." Jones v. Sussex | State Prison, 591 F.3d 707, 716
(4th Cir. 2010) (quoting McCarver v. Lee, 221 F.3d 583, 589 (4th Cir. 2000)).

As res judicata is a firmly established principle of West Virginia jurisprudence that has been
consistently applied by state courts, it provided an adequate ground of support for the state court's
ruling. Walker, 562 U.S. at 316. The doctrine of res judicata articulated in Losh v. McKenzie is firmly
established because the Supreme Court of Appeals articulated it in a syllabus point nearly thirty years
prior to Widmyer's first habeas petition. In West Virginia, "[s]igned opinions containing original syllabus
points have the highest precedential value because the Court uses original syllabus points to .
announce new points of law." Syl. Pt. 1, State v. McKinley, 234 W. Va. 143, 764 S.E.2d 303. (W Va.
2014).

The decision of the state court barring Widmyer's claims aiso was{2018 U.S. Dist. LEXIS 14}
independent of federal law. A state procedural rule is not independent if it "depend]s] on a federal
constitutional ruling on the merits." Stewart v. Smith, 536 U.S. 856, 860, 122 S. Ct. 2578, 153 L. Ed.
2d 762 (2002). in other words, if the application of a state procedural bar such as res judicata is
predicated on a federal constitutional ruling, it does not constitute an independent ground. Foster v.
Chatman, 136 S. Ct. 1737, 1745-47, 195 L. Ed. 2d 1 (2016); see also Ake v. Oklahoma, 470 U.S. 68,
75, 105 S. Ct. 1087, 84 L. Ed. 2d 53 (1985). Moreover, the Supreme Court's established presumption
of federal review includes those cases not only where a state court judgment "rest[s] primarily on
federal law," but also where it "falrly appears" to be "interwoven with federal law." Coleman, 501 U.S.
at 739. . :

Here, the state court did not rely on a federal constitutional ruling in its application of res judicata, and
its discussion on the matter neither rested primarily on federal law, nor appeared to be "interwoven
with” federal law (Dkt. No. 88-29 at 18-20). Because the procedural bar by the state court was based
on adequate and independent state law grounds, chmye is not free to pursue his procedurally
-defaulted claims here.

2. Exceptions to Procedural Default

In Ground A of the Petition, Widmyer claims that he was denied due process when the Circuit Court
failed to instruct the jury that simple assault is a lesser included{2018 U.S. Dist. LEXIS 15} offense of
malicious assault (Dkt. No. 1). As part of his objections, Widmyer argues that, even if he procedurally
defaulted Ground A, his default "may be excused" (Dkt. No. 112).

The doctrine of procedural default illustrates the principle that "[flederal courts sitting in habeas . . . are
not an alternative forum for trying . . . issues which a prisoner made insufficient effort to pursue in
state proceedings." Trevino v. Thaler, 569 U.S. 413, 430, 133 S. Ct. 1911, 185 L. Ed. 2d 1044 (2013)
(Roberts C.J., dissenting) (quoting Williams v. Taylor, 529 U.S. 420, 437, 120 S. Ct. 1479, 146 L. Ed.
2d 435 (2000)). Nonetheless, a petitioner may advance procedurally defaulted claims under § 2254 if
he "can demonstrate cause for the default and actual prejudice as a result of the alleged violation of
federal law, or demonstrate that failure to consider the claims will result in a fundamental miscarriage
of justice.” Coleman, 501 U.S. at 750. Widmyer, however, has demonstrated neither "cause and
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prejudice," nor "a fundamental miscarriage of justice."

“Cause' under the cause and prejudice standard must be something external to the petitioner,
something that cannot fairly be attributed to him . .. ." Id. at 753. Such an "objective factor external to-
the defense" might include unavailability of the factual or legal basis for a claim or interference by
officials. Id. (citing Murray v. Carrier, 477 U.S. 478, 488, 106 S. Ct. 2639, 91 L. Ed. 2d 397 (1986)); cf.
Talbert v. Plumley, No. 3:14-cv-22222, 2015 U.S. Dist. LEXIS 133152, 2015 WL 5726945, at *3
(S.D.W. Va. Sept. 30, 2015) ("An absence of reasonable diligence will defeat an assertion-of cause.")
{2018 U.S. Dist. LEXIS 16}(citing Hoke v. Netherland, 92 F.3d 1350, 1354 n.1 (4th Cir. 1996)). "The
rules for when a prisoner may establish cause to excuse a procedural default .... reflect an equitable
judgment that only where a prisoner is impeded or obstructed in complying with the State’s
established procedures will a federal habeas court excuse the prisoner from the usual sanction of
default." Martinez v. Ryan, 566 U.S. 1, 13, 132 S. Ct. 1309, 182 L. Ed. 2d 272 (2012) (internal citations
. omitted). ‘

- As-purported cause for his default, Widmyer cites'the Supreme Court of Appeals' recent holding in
State v. Henning that the crime of assault is a lesser included offense of malicious assault. Syl. Pt. 6,
238 W. Va. 193, 793 S.E.2d 843 (W. Va. 2016). Seemingly because the Court of Appeals' decision in
Henning comes seventeen years after his conviction for malicious assault and ten years after the
denial of his first state habeas petition, Widmyer contends that his default of Ground A is "excused
because the Supreme Court waited until 2016 to clearly articulate its rationale for holding assault is a
lesser include offense of malicious assault" (Dkt. No. 112 at 4).

While the court in Henning did find that misdemeanor assault is a lesser included offense of malicious
assault, Widmyer's reliance{2018 U.S. Dist. LEXIS 17} on Henning in the context of procedural
default is misplaced. As found by the Circuit Court in its order denying his second habeas petition,
Widmyer's claim asserting that the lesser included offense instruction should have been given was
“finally adjudicated on [its] merits" during his prior habeas proceeding (Dkt. No. 88-29 at 22). In its
order denying Widmyer's first habeas petition, the Circuit Court concluded that the evidence at trial
was insufficient to support giving such an instruction (Dkt. No. 88-20). Specifically, it found that the
State had presented evidence of Widmyer's "malicious attitude toward his murdered wife, Tara, and
her then boyfriend, Miller,” and further found that the jury could have inferred malice from the use of a
deadly weapon, as the trial court had instructed. Id. at 17. The court concluded that, because there
was no evidence to support giving a lesser included offense instruction, such an instruction "would
have been improper" under West Virginia law. 1d. .

Thus, it is clear that the Supreme Court of Appeals' holding in Henning, which merely clarifies that
assault is, in fact, a lesser included offense of malicious assault, is ultimately irrelevant to the

" habeas{2018 U.S. Dist. LEXIS 18} court's denial of Widmyer's claim, as well as the court's
subsequent finding that the claim had been fully adjudicated during the prior habeas proceeding.
Consequently, Widmyer has failed to establish "an unavailability of the factual or legal basis" for his
claim, Coleman, 501 U.S. at 753, or that he was otherwise "impeded or obstructed" in complying with
West Virginia's established procedures. Martinez, 566 U.S. at 13. Accordingly, he has failed to
establish "cause" for his procedural default.2 :

Furthermore, Widmyer does not allege that a "fundamental miscarriage of justice" will occur if the
Court does not consider the merits of Ground A. Coleman, 501 U.S. at 750. Nor has he established
that he is actually innocent of the crime for which he was convicted. See Prieto v. Zook, 791 F.3d 465,
469 (4th Cir. 2015)(noting that, in order to establish a "fundamental miscarriage of justice," a petitioner
must prove that "a constitutional violation has probably resulted in the conviction of one who is actually
innogent")(internal citations omitted).
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)

In conclusion, although Widmyer properly exhausted grounds A, B, D, E, F, 1, and J, he is barred
nonetheless from raising them here because they were procedurally defaulted in state court.
Moreover, Widmyer has failed to establish "cause and prejudice” or a "miscarriage{2018 U.S. Dist.
LEXIS 18} of justice" sufficient to overcome the resulting procedural bar. Therefore, the Court
OVERRULES Widmyer's objection.

B. Sufficiency of the Evidence

Widmyer's further objections to the R&R focus almost exclusnvely on the same Iegal arguments he
raised before the magistrate judge (Dkt. No. 112). These reiterations and general objections, all of
which were fairly and fully addressed in the R&R, place the Court under no obligation to conduct a de
novo review. Diamond, 416 F.3d at 315. When liberally construed, Widmyer objects to the R&R's
evaluation of the sufficiency of the evidence. Accordingly, this Court will review de nove only those
portions of the magistrate judge's findings. The remaining portions will be reviewed for clear error.

In Ground C of the Petition, Widmyer contends that there is insufficient evidence to support his
conviction for breaking and entering (Dkt. No. 1). Specifically, he argues that "there was no evidence
that he entered the townhouse with the intent to commit a homicide, as charged in the indictment.” [d.
at 11. Having reviewed the trial transcript, the Court concludes that the state courts' rejection of this
claim comports with a reasonable application of substantive federal law.

An essential{2018 U.S. Dist. LEXIS 20} element of the "due process guaranteed by the Fourteenth
Amendment [is] that no person shall be made to suffer the onus of a criminal conviction except upon
sufficient proof." Jackson v. Virginia, 443 U.S, 307, 316, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979).
Before passage of the Anti-Terrorism and Effective Death Penalty Act ("AEDPA"), the Supreme Court
asked "whether, after viewing the evidence in the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond a reasonable doubt.” Id. at
319. "This familiar standard gives full play to the responsibility of the trier of fact fairly to resolve
conflicts in testimony, to weigh the evidence, and to draw reasonable inferences from basic facts to
ultimate facts." Id. Under 28 U.S.C. § 2254(d)(1), courts similarly ask "whether a state court
determination that the evidence was sufficient to support a conviction was an 'objectively
unreasonable application of [the standard enunciated in] Jackson.™ Williams v. Ozmint, 494 F.3d 478,
489 (4th Cir. 2007) (alteration in original) (quoting Sarausad v. Porter, 479 F.3d 671, 677 (9th Cir.
2007)).

Evidence is sufficient to support a conviction in the Fourth Circuit if "there is substantial evidence in
the record, when viewed in the light most favorable to the government, to support the conviction."
United States v. Palacios, 677 F.3d 234, 248 (4th Cir. 2012) (quoting United States v. Jaensch, 665
F.3d 83, 93 (4th Cir. 2011)). "[S]ubstantial evidence is evidence that a reasonable finder{2018 U.S.
Dist. LEXIS 21} of fact could accept as adequate and sufficient to support a conclusion of a
defendant's guilt beyond a reasonable doubt." Id. (alteration in original) (quotmg Umted States v.
Burgos, 94 F.3d 849, 862 (4th Cir. 1996) (en banc)).

Here, the evidence at trial was sufficient for the jury to have found the essential elements of breaking
and entering beyond a reasonable doubt. Although Widmyer specifically objected to the R&R's finding
that "there was sufficient evidence from which a reasonable trier of fact could have found that
Petitioner intended to kill Ms. Widmyer when he broke and entered into [a] vacant townhouse" (Dkt.
No. 105 at 21), the State presented substantial evidence to support the jury's conclusion that
Widmyer broke into the townhome at issue with the intent to murder his ex-wife Tara Widmyer
("Tara").

Following a visit with his daughter on the evening of November 16 1998, Widmyer drove to a Dairy

© 2019 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of
this product is subject to the restrictions and terms and conditions of the Matthew Bender Master
Agreement.



Queen parking lot located in Ranson, West Virginia, to return his daughter to her mother, Tara (Dkt.
No. 88-3 at 185).3 After dropping off his daughter, Widmyer drove to a nearby hospital, where he
parked his car and retrieved a lug wrench. Id. at 186. From there, he walked to the duplex home
where Tara resided with their daughter. Id.

At the{2018 U.S. Dist. LEXIS 22} duplex, Widmyer pried open the back door of the townhome
located directly adjacent to Tara's townhome. Id. Widmyer entered the vacant townhome, with his lug
wrench, and waited for Tara to return home. |d. He watched for Tara through the townhome's
windows and, in his statement to the police, explained that "[s]he finally came, but then she didn't get
‘out: She drove around in her car. So | got mad and left.” Id.

Widmyer then returned to his own car and drove to the church where Tara's father was a minister. 1d. .
When Widmyer realized that Tara's father was not there, he became angry and broke several of the
church's windows. Id. at 240. Widmyer next drove to his parents' home near Bunker Hill, West
Virginia, where he retrieved three guns, including a .35 Marlin lever-action rifle ("lever rifle”). Id. at
190-93. After loading the weapons into his car, he returned to Ranson, stopping briefly at a trailer
home owned by Tara's boyfriend, Larry Milier ("Miller"). Id. at 194.

FlnaHy, |dmye r drove back to Tara's duplex, parked his car, and removed all three weapons. Id. at

159. He then approached the duplex on foot and looked into the window of Tara's townhome, where

he saw her and Miller asleep together on the couch. Id. at 199. According to{2018 U.S. Dist. LEXIS

23} Widmyer, he "cut loose," using the lever rifle to fire approximately five shots through the

townhome's window. Id. at 202. Widmyer told the police that he "shot [Tara] twice, then'[] started

shooting at [Miller]". Id. at 204. After the shooting, Widmyer fled. |d. at 204-05. Tara died at the scene
~ from her wounds and Miller sustained significant i mjunes Id. at 170.

Given the sequence of events immediately following his |Ilegal entry into the vacant townhome, a
reasonable finder of fact could conclude that the break-in was part of Widmyer's ongoing attempt to
murder Tara, which occurred shortly thereafter. Thus, when viewing the evidence in favor of the
prosecution, as it must, the Court concludes that the sum of the testimony at trial. constitutes adequate
evidence upon which the jury could base its conclusion that Widmyer was guilty of breaking and
entering beyond a reasonable doubt. The Court therefore OVERRULES Wldmyer s objecuon

V. CONCLUSION

Following a de novo review of Widmyer's specific objections, and finding no clear error in those
portions of the R&R not specifically objected to, the Court:

1). ADOPTS the R&R in its entirety (Dkt. No. 105);
~ 2). GRANTS Ballard's motion for sumimary judgment (Dkt. No. 88);

3). DENIES Widmyer's{2018 U.S. Dist. LEXIS 24} motion to deny respondent's motion for -
summary judgment (Dkt. No. 96);

4). OVERRULES Widmyer's objections (Dkt. No. 112); and
5). DENIES Widmyer's petition and DISMISSES this case WITH PREJUDICE.
CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11(a) of the Rules Governing Section 2254 and Section 2255 Cases, the district
court "must issue or deny a certificate of appealability when it enters a final order adverse to the
applicant” in such cases. If the court denies the certificate, "the parties may not appeal the denial but
may seek a certificate from the court of appeals under Federal Rule of Appellate Procedure 22." 28
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U.S.C. foll. § 2254(a).

The Court finds that it is inappropriate to issue a certificate of appealability in this matter because
Widmyer has not made a "substantial showing of the denial of a constitutional right." See 28 U.S.C. §
2253(c)(2). A petitioner satisfies this standard by demonstrating that reasonable jurists would find that
any assessment of the constitutional claims by the district court is debatable or wrong and that any
dispositive procedural ruling by the district court is likewise debatable. See Miller-El v. Cockrell, 537
U.S. 322, 336-38, 123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003). Upon review of the record, the Court
finds that Widmyer has not made the requisite showing, and DENIES a certificate of appealability.

it is so ORDERED.

The Court DIRECTS the Clerk to{2018 U.S. Dist. LEXIS 25} transmit copies of this Order to counsel
of record and to the pro se petitioner, certified mail, return receipt requested. The Clerk is further
DIRECTED to enter a separate judgment order and to remove this case from the Court's active
docket.

DATED: March 28, 2018.

Is/ Irene M. Keeley

IRENE M. KEELEY

UNITED STATES DISTRICT JUDGE

Footnotes

@ . t
- - 5 .
V- e . . e L i

For consistency, the Court identifies Widmyer's claims by the alphabetic enumeration used in both the
Petition and the R&R. . .
2

Because Widmyer has not demonstrated cause for his procedural default, the Court need not
consider the prejudice element. Cole, 328 F. App'x‘at 159.
3 =

.1 N
At trial, the prosecutor read into evidence a redacted transcript of Widmyer's taped interview with
Lieutenant Robert Roberts of the Ranson Police Department, recorded on November 19, 1998. The

Court takes much of its recitation of the evidence relevant to the breaking and entering charge from
Widmyer's own statement.
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Opinion

Opinion by: JAMES E. SEIBERT

Opinion

REPORT AND RECOMMENDATION
l. Introduction

On January 20, 1999, Petitioner was indicted in Jefferson County, West Virginia on six separate
counts: (1) murder in the 1st degree; (2) malicious assault; (3) destruction of property; (4) breaking
and entering; (5) petit larceny; and (6) possessing any vehicle knowing it to be stolen. On July 22,
1999, following a jury trial, Petitioner was convicted of all counts as contained in the indictment. ECF
No. 88-5 at 7-10. On August 30, 1999, the circuit court held a sentencing hearing and sentenced
Petitioner to the penitentiary for consecutive sentences of life without mercy on Count I; not less than
2 years nor more than 10 years on Count Il; 1 year on Count lll; not less than 1 year nor more than 10
years on Count [V; 1 year on Count V; and not less than 1 year nor more than 5 years on Count VI.
ECF No. 13-2.{2018 U.S. Dist. LEXIS 2}

Thereafter, Petitioner filed a timely petition for appeal of his conviction which raised six assignments of
error. ECF No. 88-10. The West Virginia Supreme Court of Appeals ("WVSCA") refused the petition
November 1, 2000. ECF No. 88-11. On February 16, 2001, Petitioner filed a Petition for Writ of
Habeas Corpus Ad Subjiciendum in the Circuit Court of Jefferson County, West Virginia, which raised
16 grounds for relief. ECF No. 88-12. On April 30, 2001, the State filed an Answer denying all
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allegations in the petition. ECF No. 88-17. On-September 12, 2005, the circuit court ordered
Respondent to file a full and complete response. ECF No. 88-18. Respondent filed a response to the
petition on December 5, 2005. ECF No. 88-19. On January 3, 2006, the Circuit Court issued a 47
page "Order summarily Denying Petitioner's Writ of Habeas Corpus Ad Subjiciendum.” ECF No. |
18-20.

On October 14, 2009 Petitioner filed his Petition for Appeal of the habeas demal in the WVSCA. The
Petition for Appeal raised 14 assignments of error. ECF No. 88-21. On February 11, 2010, the
WVSCA refused the petition. ECF No. 14-3.

il. Section 2254 Petition

On May 27, 2010, Petitioner filed this habeas petition pursuant to 28 U.S.C. § 2254, ECF No. {2018
U.S. Dist. LEXIS 3} 1. It raises the following 14 grounds for relief:

A. Petitioner was denied his constitutional right to the due process of law as secured by the Fifth
and Fourteenth Amendments to the Constitution of the U.S.A. and his constitutional right to fair
and impartial jury trial as secured by the Sixth Amendment to the Constitution of the U.S.A. when
the trial court failed to instruct the petit jury that unlawful assault is a lesser included offense of

" malicious wounding. '

B. Petitioner was denied his_constitutional right to the due process of law as secured by the Fifth
and Fourteenth Amendments to the Constitution of the U.S.A. and his constitutional right to a fair
and impartial jury trial as secured by the Sixth Amendment to the Constitution of the U.S.A. when
the trial court failed to instruct the petit jury that Murder in the Second Degree as a lesser included
offense of Murder in the First Degree.

C. Petitioner was denied his constitutional rights to the due process of law as secured by the Fifth

_and Fourteenth Amendments to the Constitution of the United States of America and his
constitutional right to a fair and lmpart|al jury trial when the trial court instructed the petit jury on
breaking and entering when the State was unable to substantlally prove all elements of offense as
alleged in the indictment.

D. Petitioner was denied due process of law as guaranteed by the Fifth and Fourteenth
Amendments to the Constitiition of the U.S. A and a fair and appropriate sentence as secured by
the Eighth Amendment to the Constitution of the U.S.A. when the trial court refused{2018 U.S.
Dist. LEXIS 4} to afford the petit jury in his criminal trial an opportunity to listen [to] the audiotape
of defendants’ statement to the police.

E. Petitioner was denied a fair and impaniél fury trial es secured by the Fifth, Sixth and Fourteenth
Amendments to the Constitution of the U.S.A. when the Trial Judge denied Defendant's Counsel's
Motion seeking recusal of the trial Judge.

F. Petitioner was denied his federal constitutional right to a fair and impartial jury trial as secured
by the Sixth amendment to'the U.S. Constitution and his federal constitutional right to the due
process of law as secured by the Fifth and Fourteenth Amendments to the Constitution of the
U.S.A. and petitioner's right to a fundamentally fair sentencing proceeding as guaranteed by the
Eighth and Fourteenth Amendments to the U.S. Constitution when the Circuit Court of Jefferson
County, West Virginia, permitted the State to introduce a gruesome photographs [sic} of the
decedent's body.

G. Petitioner was denied his right to due process of law as guaranteed by the Fifth, Sixth and
Fourteenth Amendments to the U.S. Constitution when on the final day of the trial, petitioner was
not present at the ex parte conversation between the bailiff and the deliberating jury regarding the
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jury's request to hear an audiotape of the petitioner's statement to police officers.

H. Petitioner's confession to an officer of the Ranson Municipal police force, obtained on
November 19, 1998, in Shenandoah County,{2018 U.S. Dist. LEXIS 5} Virginia, was admitted at
trial in violation of the Fifth and Fourteenth Amendment to the Constitution of the U.S.A. due to
petitioner's prior request for the presence of counsel prior to the statements being made.

|. Petitioner was denied his constitutional right to due process of law as secured by the Fifth and
Fourteenth Amendments to the U.S. Constitution, the equal protection clause of the Fourteenth
Amendment to the U.S. Constitution, and his right to a fair and impartial jury trial as secured by
the Sixth Amendment to the U.S. Constitution when Petitioner's statement to Ranson police officer
was improperly admitted at trial due to the fact that it was obtained in violation of his right to be
promptly presented before a Magistrate, pursuant to W. Va. Code § 62-1-5(a) and Rule 5(a) of the
West Virginia Rules of Criminal Procedure.

J. Petitioner's right to the due process of law is secured by the Fifth and Fourteenth

"~ Amendment[s] to the Constitution of the U.S.A. and his right to an impartial jury as secured by the
Sixth Amendment to the Constitution of the U.S.A. when the trial court admitted petitioner's
confession to Ranson Police officers because it was the fruit of an illegal arrest, made in violation
of the Fourth Amendment to the Constitution of the U.S.A.

K. Petitioner was denied the fundamental fairness of due process of law as guaranteed by the
Fifth and Fourteenth Amendment[s] to the Constitution of the U.S.A. when the trial jury was
precluded from making a finding of murder in the first degree or murder in the second degree in
compliance with W. Va. Code § 62-3-15.

L. The petitioner{2018 U.S. Dist. LEXIS 6} was deprived of the effective assistance of counsel at

trial, in violation of the Sixth Amendment to the U.S. Constitution, W. Va. Code § 62-3-1, and Rule
44(a) of the West Virginia Rules of Criminal Procedure, when defense counsel failed to argue the

‘violation of petitioner's constitutional rights and his prompt presentment as found in Grounds G-K

above, at the pre-trial stage of his criminal proceedings, during trial, and |n his post-trial motion for
a new trial.

M. Petitioner was denied his right to the effective assistance of counsel at trial, as guaranteed by
the Sixth Amendment to the U.S. Constitution when during opening and closing arguments
defense counsel conceded petitioner's guilt before the jury W|thout the petltloner s prior knowledge
or consent.

N. [Pletitioner's appellate counsel was ineffective when he failed to raise the issues found in
‘Grounds G through M of the instant petition in petitioner's direct appeal. The petitioner was,
therefore, denied his right to the effective assistance of counsel as guaranteed by the Sixth and
Fourteenth Amendments to the U.S. Constitution.

‘On July 22, 2010, Respondent filed a Motion to Dismiss as Untimely and for Failure to Exhaust State
Remedies. ECF No. 13. On August 16, 2010, Petitioner filed a "Motion to Hold in Abeyance." ECF No.
18. On October 20, 2010, the then presiding United States{2018 U.S. Dist. LEXIS 7} Magistrate
Judge entered a Report and Recommendation in which he concluded that the petition was untimely,
and Petitioner failed to establish an entittement to equitable tolling. Therefore, he recommended that
the petition be dismissed with prejudice and did not address the issue of exhaustion. ECF No. 22.
Petitioner filed objections on November 2, 2010. ECF No. 24. On February 23, 2015, the District Court
entered an Order declining to adopt the Report and Recommendation. After a comprehensive review
of the state proceedings, and referring to Petitioner's numerous court-appointed lawyers, the Court
found that their ™failings - of inattention, willful neglect, apathy, and worse - are the type of egregious
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violations of professional duty that Justice Breyer recognized could constitute 'extraordinary
circumstances' justifying equitable relief." ECF No. 25 at 11. Therefore, the Court found that the
Petitioner was entitled to equitable tolling. The Court then stayed the proceedings pending Petitioner's
presentation of his unexhausted claims to the courts of West Virginia. Id. at 13. Because no detail was
provided with respect to the exhaustion of state remedies and which claims were not exhausted,{2018
U.S. Dist. LEXIS 8} the undersigned does so now before addressing the proceedlngs which followed
the grant of stay and abeyance.

Title 28, Section 2254 (b)(1)(A) of the United States Code provides that "[a]n application for a writ of
habeas corpus on behalf of a person in custody pursuant to the judgment of a state court shall not be
granted unless it appears that the applicant has exhausted the remedies available in the courts of the
State . . . ." See Meadows v. Legursky, 904 F.2d 903 (4th Cir. 1990) (a petitioner cannot petition for
writ of habeas corpus in federal court until he has exhausted all of his state remedies), superseded on
other grounds byTrest v. Cain, 522 U.S. 87, 118 S. Ct. 478, 139 L. Ed. 2d 444 (1997); see also
Matthews v. Evatt, 105 F.3d 907, 911 (4th Cir.), cert. denied, 522 U.S. 833, 118 S. Ct. 102, 139 L. Ed.
2d 57 (1997) (exhaustion of state remedies requires petitioner to fairly present hlS clalms to the state's
highest court).

To exhaust state remedies in West Virginia, a prisoner must fairly raise the federal issue on direct
appeal from his conviction, Moore v. Kirby, 879 F. Supp. 592, 593 (S.D.W. Va. 1995), orina’
post-conviction proceeding pursuant to West Virginia Code § 53-4A-1 et seq., followed by an appeal
to the West Virginia Supreme Court of Appeals. Bayerle v. Godwin, 825 F.Supp 113, 114-15 (N. D W.
Va. 1993). .

Additionally, Petitioner must show that the claims he raised in the state proceedings are identical to
the claims he now seeks to raise in this federal habeas case. See Pitchess v. Davis, 421 U.S. 482,
487,95 S. Ct. 1748, 44 L. Ed. 2d 317 (1975); see also Picard v. Connor, 404 U.S. 270, 275-76, 92 S.
Ct. 509, 30 L. Ed. 2d 438 (1971). The same factual grounds must be raised in support of the{2018
U.S. Dist. LEXIS 9} claims as well as the same fedéral (or other) Iegal theory for relief. Anderson v.
Harless, 459 U.S. 4, 6, 103 S. Ct. 276, 74 L. Ed. 2d'3 (1982).

In the instant matter, the Section 2254 filed by Petitioner contained grounds for federal relief that,
although factually identical to his State-court claims, were presented to the state court using legal
theories that did not correspond to those raised in the 2254. More specifically, Ground A argued that
Petitioner was denied due process when the trial court refused to give a lesser included offence
instruction on unlawful assault, given the lack of direct evidence of malice, an element of one of the
charged crimes-malicious assault. Petitioner cites Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct.
2781, 61 L. Ed. 2d 560 (1979) to support this claim. However, Petitioner cited no law, state or federal,
in support of this claim in his habeas appeal [ECF No: 13-7 at 16-17] and cited, in his direct appeal,
only state law decisions regarding when lesser included offense instructions should be given, which
decisions do not depend upon or otherwise address the requurements of proof beyond a reasonable
doubt. ECF No. 13-3 at 19-20.

Ground B alleges that Petitioner was entitled to a lesser included offense instruction of second degree
murder because of the lack of direct evidence of premeditation and deliberation{2018 U.S. Dist.
LEXIS 10} at trial. Petitioner again relies on Jackson. However, neither Jackson nor the concept for
which it stands, the need for proof beyond a reasonable doubt, was presented in any of his State
proceedings. ECF No. 13-3 at 17-19; ECF No. 13-7 at 14-16, 30-32.

Ground D claims that Petitioner was denied due process and given a disproportionate sentence when
the trial court refused to allow the jury to hear a tape recording of his confession after requesting to do
s0. This issue was not raised in Petitioner's direct appeal and no constitutional law or federal theories
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were raised in Petitioner's habeas appeal in support of this claim. ECF No. 13-7 at 19-20.

In Ground E, Petitioner claims he was denied the right to a "fair and impartial jury" by the refusal of the
‘trial court to grant trial counsel's motion to recuse the trial judge. First, Petitioner is confusing his right
to an impartial judge, which flows from the Due Process Clause of the Fourteenth Amendment, rather
than the Sixth Amendment right to an impartial jury. However, in éither case, the claim was not’
presented to the state courts. In Petitioner's direct appeal, he cited only the State judicial canons of
ethics and State procedural law. ECF No. 3 at 12-13. Petitioner cited no authority in{2018 U.S. Dist.
LEXIS 11} support of this claim in his habeas appeal. ECF No. 13-7 at 11-12.

Ground F alleges Petitioner was denied a fair and impartial jury and fair sentencing by the admission
of gruesome photos of the decedent's body, citing the Fifth, Sixth, Eighth and Fourteenth

" Amendments. In Petitioner's direct appeal, the argument in support of this claim was based entirely on
the West Virginia Rules of Evidence, Rules 401 and 403. ECF No. 13-3 at In Petitioner's habeas
appeal, Petitioner not only relies exclusively on state rules of evidence but specifically states that the
argument does not rest on a due’process violation. ECF No. 13-7 at 12-14.

Ground | asserts that the alleged failure to promptly present Petitioner to a magistrate following his
arrest constituted a violation of the Due Process and Equal Protection Clauses. This prompt
presentment issue was not presented in Petitioner's direct appeal, but it appears in his State habeas
appeal. However, in the habeas appeal, there is no mention of the Equal Protection Clause, nor is
there an explanation what protections of the Due Process Clause were abridged. Instead, it relied
exclusively on West Virginia Code § 62-5-1 (arresting officer shall present the accused to a magistrate
"without unnecessary delay"). ECF No. 13-7 at 27-29.

In Ground J, Petitioner claims that the West Virginia officers who allegedly arrested and{2018 U.S.
Dist. LEXIS 12} questioned him in Virginia had no authorlty to do so because they were acting outside
their territorial jurisdiction, thus violating the Fourth Amendment. Petitioner's direct appeal does not

. include any claim based on these factual cwcumstances Moreover, while his habeas appeal did raise
these facts, it did not expressly or |mpI|edIy ralse a Fourth Amendment clalm ECF No. 13-7 at 29-30.

Therefore, in summary, the claims presented in h|s Section 2254 Wthh were not exhausted, were
Grounds A, B, D, E, F, land J.

Ill State Proceedings Followmg Stay

P ) - "

On June 26, 2013, Petitioner, by counsel, ﬂled a second Petition for Writ of Habeas Corpus and Losh
List in the Circuit Court of Jefferson County, West Virginia. The Petition alleged:

(A) PETITIONER RECEIVED INEFFECTIVE ASSISTANCE OF HABEAS COUNSEL IN
. VIOLATION OF THE SIXTH AMENDMENT TO THE UNITED STATES CONSTITUTION AND
ARTICLE Il OF THE WEST VIRGINIA CONSTITUTION -

(B) PETITIONER'S CONVICTION SHOULD BE REVERSED AS NEWLY DISCOVERED
EVIDENCE ESTABLISHES THAT MENTAL COMPETENCY DEFENSES AND ISSUES
SUFFERED BY PETITIONER PREVENTED HIM FROM HAVING A RATIONAL
UNDERSTANDING OF THE PROCEEDINGS

(C) PETITIONER RECEIVED A SENTENCE THAT WAS IN VIOLATION OF THE EIGHTH
AMENDMENT TO THE UNITED STATES CONSTITUTION AND ARTICLE il OF THE WEST
VIRGINIA CONSTITUTION.

(D) PETITIONER HAS CLAIMS TO ASSERT THAT WERE IMPROPERLY DENIED DURING HIS
FIRST HABEAS CORPUS PROCEEDING BECAUSE OF THE INEFFECTIVE{2018 U.S. Dist.
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LEXIS 13} ASSISTANCE OF HABEAS COUNSEL.1

(E) PETITIONER REQUESTS THAT THE REMAINING SEVEN (7) GROUNDS BE
ADJUDICATED AS CONSTITUTIONAL VIOLATIONS OF DUE PROCESS ALTHOUGH SOME
OF THE REMAINING ISSUES WERE ADDRESSED IN HIS PREVIOUS HABEAS CORPUS
PETITION.2ECF No. 88-23. By Order dated June 26, 2013, the circuit court directed Respondent
to answer the petition. ECF No. 88-25. On August 30, 2013, Respondent filed his response to the
second Petition for Writ of Habeas Corpus Ad Subjiciendum. ECF No. 88-26. The circuit court
held a status/scheduling conference on September 12, 2013. ECF No. 88-27. During this hearing,
the circuit court ordered that an evidentiary hearing be held "on the limited, threshold issue of
whether [Petitioner} knowingly and intelligently waived certain grounds in his initial habeas
proceeding." Id. A hearing was held [ECF No. 88-28], and thereafter, on March 12, 2014, the court
entered an "Order Denying Petition for Writ of Habeas Subjiciendum."3 ECF No. 88-29.

On August 13, 2014, Petitioner appealed the circuit court's denial of his second habeas in the
SCAWYV, which raised six assignments of error: [1] denying the relief requested in the Second Petition
for Writ of Habeas Corpus{2018 U.S. Dist. LEXIS 14} regarding ineffective assistance of habeas
counsel; [2] error denying the relief requested in his Second Petition for Writ of Habeas Corpus
without holding an omnibus habeas hearing; [3] error denying the relief requested in the Second
Petition for Writ of Habeas Corpus regarding no valid waiver grounds in Petitioner's Losh list; [4] error
denying the relief requested in the Second Petition For Writ of Habeas Corpus regarding newly
discovered evidence; [5] error denying the relief requested in the Second Petition for Writ of Habeas
Corpus regarding failure to address other grounds raised in the Second Petition; and [6] ‘error denying
the relief requested in the Second Petition for Writ of Habeas Corpus regarding clearly erroneous
findings. ECF No. 88- 30. The State filed a Response on October 22, 2014. ECF No. 88-31. Petitioner
filed a Reply on October 24, 2014. ECF No. 88-32. On May 15, 2015, the WVSCA, by Memorandum
Decision, affirmed the habeas court's findings. Specifically, in regards to Petitioner's fifth ground4 the
WVSAC stated that "he fail[ed] to cite to the record on appeal or to present any legal argument in
regard to them. We have oft said, '[0]n an appeal to this Court the{2018 U.S. Dist. LEXIS 15}
appellant bears the burden of showing that there was an error in the proceedings below resulting in
the judgment of which he complains . . . . 'Syl. Pt. 2, Perdue, 156 W. Va. At 467, 194 S.E.2d at 658.
Thus, we decline to further review this assignment of .error.” ECF No. 88-33 at 8.

IV. Reopened Section 2254 Petition . . : _ : :

Despite granting Petitioner a stay, on December 10, 2013, the Court mistakenly dismissed the petition
without prejudice and ordered the case be removed-from the active docket. ECF No. 65. On June 4,
2015, Petitioner filed a second section 2254 petition and indicated that all of his State remedies were
fully exhausted. See 1:15-cv-98. On November 17, 2016, the Court vacated its "Order Dismissing
Petition Without Prejudice” and ordered the Clerk of Court to reopen this matter. ECF No. 73. By order
dated March 2, 2017, Respondent was directed to show cause why the petition should not be granted.
ECF No. 80. On May 2, 2017, Respondent filed his response and Motion for Summary Judgment with
exhibits. ECF Nos. 86-88. On May 30, 2017, Petitioneér filed a Motion to Deny Respondent's Motion for
Summary Judgment with a supporting memorandum. ECF Nos. 95-97. On June 8, 2017, Respondent
filed a Reply. ECF No. 96. Therefore,{2018 U.S. Dist. LEXIS 16} this matter |s now ripe for entry of a
second Report and Recommendation.

V. Standard of Review -

Title 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty act of 1996
("AEDPA"), authorizes a federal district court to entertain a petition for habeas corpus relief from a
prisoner in state custody, "on the ground that he is in custody in violation of the Constitution or laws or
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treaties of the United States." 28 U.S.C. § 2254(a). When determining the merits of a § 2254 petition,
the district court applies the standards set forth in § 2254(d), which provides that the habeas petition
of a person in State custody "shall not be granted with respect to any claim that was adjudicated on
the merits in state court proceedings unless the adjudication of the claim" is:

(1) contrary to, or involves an unreasonable application of clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) based on an unreasonable determination of the facts in light of the evidence presented in the
state court proceeding.28 U.S.C. § 2254(d)(1) and (2). Moreover, the factual determinations by
the state courts are presumed to be correct and are only rebutted upon presentation of clear and
convincing evidence to the contrary. 28 U.S.C. § 2254(e)(1). Therefore,{2018 U.S. Dist. LEXIS
17} when reviewing a petition for habeas relief, the Federal Court uses a "highly deferential lens."
DeCastro v. Branker, 642 F.3d 442, 449 (4th Cir. 2011).

A claim is generally considered to have been "adjudicated on the merits" when it is "substantively
‘reviewed and finally determined as evidenced by the state court's issuance of a formal judgment or
decree.” Thomas v. Davis, 192 F.3d 445, 455 (4th Cir. 1999). The "contrary to" and "unreasonable
application clauses of § 2254)(d)(1) have separate and independent meanings. Williams v. Tavlor,
529 U.S. 362, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000). A state court decision warrants habeas relief
under the "contrary to" clause "if the state court arrives at a conclusion opposite to that reached by the
Supreme Court on a question of law or confronts facts that are materially indistinguishable from a
relevant Supreme Court precedent and arrives at a result opposite to the Supreme Court's." Lewis v.
Wheeler, 609 F.3d 291, 300 (4th Cir. 2010) (quoting Williams, 529 U.S. at 405) (internal quotations
omltted) A habeas writ may be granted under the "unreasonable application” clause if the state court

"identifies the correct governing legal rule from the [Supreme] Court's cases but unreasonably applies
it to the facts of the particular case." Id. at 300-01 (internal marks omitted).

Therefore, the AEDPA limits the habeas court's scope of review to the reasonableness, rather than
the correctness, of the state court's{2018 U.S. Dist. LEXIS 18} decision. A federal court may not
issue a writ under the standard "simply because that court concludes in its independent judgment that
the relevant state-court decision applied clearly established Federal law erroneously or incorrectly.
Rather, the application must also be unreasonable." Williams, 529 U.S. at 365.

In the instant case, Respondent has moved for summary judgment. Summary judgment under Rule
56 of the Federal Rules of Civil Procedure "applies to habeas proceedings." Brandt v. Gooding, 636
Fed 3d 124, 132 (4th Cir. 2011) (quoting Maynard v. Dixon, 943 F.2d 407, 412 (4th Cir. 1991)).
Summary judgment will be granted "if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law." Fed.R.Civ.P. 56(c)(2); United
States v. Lee, 943 F.2d 366, 368 (4th Cir. 1991). "[A] fact or facts are material if they constitute a legal
defense, or if their existence or nonexistence might affect the result of the action, or if the resolution of
the issue they raise is so essential that the party against whom it is decided cannot prevail." Charles
Alan Wright, Arthur R. Miller & Mary K Kane, Federal Practice and Procedure: Civil § 2725 (3d ed.
2005). On the other hand, a fact is not material when it is of no consequence to the outcome, or is
irrelevant in light of the governing law. Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 248, 106 S. Ct.
2505, 91 L. Ed. 2d 202 (1986). Assertions of material facts must be supported by "particular parts of
materials in the record {2018 U.S. Dist. LEXIS 19} including depositions, documents, electronically
stored information, affidavits or declarations, stipulations (including those made for purposes of the
motion only), admissions, interrogatory answers, or other materials."” Fed. R. Civ. P. 56(c). In addition
only genuine disputes over material facts "will properly preclude the entry of summary judgment.”
Anderson, 477 U'S. at 248; JEK Holding Co. v. Wash. Sports Ventures, Inc., 264 F.3d 459, 465 (4th
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Cir. 2001). A dispute is "genuine" when "there is sufficient evidence on which a reasonable jury could
return a verdict in favor of the non-moving party." Cox v. Cnty of Prince William, 249 Fed. 3d 295, 299
-(4th Cir. 2001) (citing Anderson, 477 U.S. at 248).

Motions for summary judgment impose a heavy burden on the moving party as it must be obvious that
no material facts are in dispute and no rational trier of fact could find for the nonmoving party. See-
Miller v. F.D.I.C., 906 F.2d 972, 974 (4th Cir. 1990). Nevertheless, the "mere existence of a scintilla of
evidence" favoring the non-moving party will not prevent entry of summary judgment. Anderson, 477
U.S. at 252. While any permissible inferences to be drawn from the underlying facts *must be viewed
in the light most favorable to the party opposing the motion," Matsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp., 475 U.S. 574, 587-88, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986), "[i]f the evidence
is merely colorable, or is not significantly probative, summary judgment may be granted.” Felty v.
Graves-Humphreys Co., 818 F.2d 1126, 1128 (4th Cir. 1987) (quoting Anderson, 477 U.S. at 249-50).
With these standards in mind, the undersigned consuders the two grounds raised by the

Petitioner. {2018 U.s. Dlst LEXIS 20}

V. Discussion
A. Procedural Default

Before turning to the merits of Petitioner's claims, the Respondent's contention that some of the
claims have been procedurally defaulted should be addressed. See Lambrix v. Singletary, 520 U.S.
518, 524, 117 S. Ct. 15617, 137 L. Ed. 2d 771 (1997) ("Our opinions . . . certainly suggests that the
procedural-bar issue should ordinarily be considered first.") Respondent asserts that seven of -
Petitioner's fourteen claims should be summarily dismissed as procedurally barred. More specifically,
he moves for summary dismissal of the claims that were found to be unexhausted when Petitioner
originally filed this habeas petition5: (A) failure to instruct on a lesser included offense of unlawful
assault; (B) failure to instruct on lesser included offense of second-degree murder; (D) refusal by court
to allow a jury to hear audiotape of confession; (E) refusal of motion to recuse; (F) introduction of a
gruesome photograph (1) failure to promptly present to Magistrate; and (J) illegal arrest. Respondent
points to the second state habeas court's order, which found that there was a valid waiver of grounds
in Petitioner's original Losh list and "that those matters were addressed in the prior habeas
proceeding, and all those matters were finally adjudicated{2018 U.S. Dist. LEXIS 21} therein, either
on their merits, or through procedural default, as detailed'in [the] January 3, 2006 order. ECF No. 29
at (emphasis added). Upon appeal, the WVSCA declined to consider Petitioner's claim regarding the
Circuit Court's denial of the seven cIalms because it found that Petltloner had not adequately briefed
the issue. ECF No. 33.

Accordingly, Respondent argues that because a prior omnibus habeas corpus hearing is res judicata
as to all matters raised and as to all matters known or which with reasonable diligence could have
been known, and because the WVSCA routinely refuses to consider inadequately briefed arguments,
the state court's reliance on these procedural requirements to deny Petitioner relief on these seven
claims constitutes an independent and adequate state procedural default that bars this Court from
considering the merits of these seven claims.

. "Federal courts may not hear a section 2254 claim if a state court disposed of the claim on adequate
and independent state-law grounds, unless the petitioner can show cause and prejudice for, or a
fundamental miscarriage of justice resulting from, failure to comply with the applicable rule." Bostick v.
Stevenson, 589 F.3d 160, 164 (4th Cir. 2009). "A rule is adequate if it is regularly{2018 U.S. Dist.
LEXIS 22} or consistently applied by the state court . . . and is independent if it does not depend on a
federal constitutional ruling.” Hedrick v. True, 443 F.3d 342, 359 (4th Cir. 2006) (internal citations and
markings omitted) (ellipsis in original). The Fourth Circuit has held that a state procedural rule nearly
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identical to West Virginia Code § 53-4A-1(c), which creates a rebuttable presumption that a State
habeas petitioner knowingly and intelligently waives any claim that could have been presented during
his State habeas proceeding but that was not presented at that time, constitutes an adequate and
independent state law ground for decision. Mu'Min v. Pruett, 125 F.3d 192, 197 (4th Cir. 1997).

The Fourth Circuit has explained that "[a] procedural default is excusable under the cause and
prejudice standard when the petitioner demonstrates (1) that some objective factor external to the
defense impeded counsel's efforts to comply with the State's procedural rule, and (2) that errors at his
trial . . . worked to his actual and substantial disadvantage, infecting his entire trial with areas of
constitutional dimensions.” Wolfe v. Johnson, 565 F.3d 140, 158 (4th Cir. 2009) (internal markings
and citations omitted) (ellipsis and emphasis in original).

Petitioner has not directly addressed Respondent’s position as to procedural default, and he has
neither{2018 U.S. Dist. LEXIS 23} asserted cause and prejudice nor a miscarriage of justice. Instead,
Petitioner simply argues that all of his claims are exhausted for the purposes of a federal habeas
review. However, Petitioner fails to acknowledge the fact that the seven claims outlined above were
never brought to the state courts pursuant to a federal issue in his first state habeas proceeding.
While Petitioner attempted to re-raise these issues in a Second Petition for Writ of Habeas Corpus in
the Circuit Court of Jefferson County, West Virginia, Petitioner's counsel recognized that the claims
were likely procedurally barred under state procedural law. Moreover, the Circuit Court found them to
- be procedurally barred, and the WVSCA affirmed that decision.

Furthermore, Petitioner has not established, or even argued, that a fundamental miscarriage of justice
will occur if the defaulted claims are not addressed on the merits. The undersigned will not construct
Petitioner's arguments opposing procedural default for him. Therefore, having concluded that the
Petitioner has procedurally defaulted Grounds A, B, D, E, F, |, and J, which were unexhausted when
he filed this petition in 2010, they will not be addressed on the{2018 U.S. Dist. LEXIS 24} merits. In
addition, as discussed infra, Petitioner has not exhausted his claim that his counsel on direct appeal
was ineffective, and he cannot establish excuse for that default. The undersigned now turns to the
“merits of the six exhausted claims. '

C. Breaking and Entering -

Petitioner alleged that he was denied his const|tut|onal nghts to due process and his constitutional
right to a fair and impartial jury when the trial court instructed the petit jury on breaking and entering
when the State was unable to substantially prove all elements of the offense as alleged in the
indictment. With respect to this claim, the undersigned notes that Petitioner alleges that the Grand
Jury, in Count IV of the indictment, charged him with a violation of West Virginia Code § 61-3-11.6
ECF No. 1 at 9. In fact, the indictment charged Petitioner with a violation of West Virginia Code §
61-3-12 {ECF No. ], which provides, in part, that:

If any person shall, at any time, break and enter, or shall enter without breaking, any office, shop,
underground coal mine, storehouse, warehouse, banking house or any house or building, other
than a dwelling house or outhouse adjoining thereto or occupied there with, . . ., Within the
jurisdiction of any county in this state,{2018 U.S. Dist. LEXIS 25} with intent to commit a felony or
any larceny, he or she shall be deemed guilty of a felony and, upon conviction, shall be confined in
a state correctional facility not less than one'nor more than 10 years . . . .W.Va. Code § 61-3-12.

" Regardless, the Petitioner's argument is that there was no evidence that he entered the townhouse
with the intent to commit homicide as charged in the indictment.7 At bottom, the Petitioner is
challenging the sufficiency of the evidence presented by the state and arguing that there was
insufficient evidence to convict him of breaking and entering.
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When called upon to review a state court conviction for constitutional infirmity, a federal habeas court
has a duty to assess the factual record in order to determine whether the evidence could reasonably
support a finding of guilt beyond a reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 318, 99 S. Ct.
2781, 61 L. Ed. 2d 560 (1979). This inquiry, however, "does not require a court to ask itself whether it
believes the evidence at the trial established guilt beyond a reasonable doubt.” Id. at 318-19 (internal
quotation omitted) (emphasis in original). Rather, the crucial question is whether, "viewing the
evidence in the light most favorable to the prosecution any rational trier of fact could have found the
essential{2018 U.S. Dist. LEXIS 26} elements of the crime beyond a reasonable doubt." Id. at 319.
Fundamentally, "Jackson claims face a high bar in federal habeas proceedings because they are
subject to two layers of judicial deference." Coleman v. Johnson, 566 U.S. 650, 651, 132 S. Ct. 2060,
182 L. Ed. 2d 978 (2012). Not only must a state court defer to the conclusions and inferences of the
jury on direct review, but on federal collateral review, a "federal [habeas] court ... may [overturn a state
court decision] only if the state court decision was 'objectively unreasonable™ pursuant to 28 U.S.C. §
2254. |d.

With respect to breaking and entering, the jury was charged as follows:

Before the defendant can be convicted of breaking and entering, the State of West Virginia must
overcome the presumption that the defendant is innocent and prove to the satisfaction of the jury
beyond a reasonable doubt that, one, the defendant, William Trampus Widmyer, two, in Jefferson
County, West Virginia, three, on or about the 16th day of November 1998, four, did break and
enter, five an unoccupied house other than a dwelling house, six, belonging to Butch Walker,
seven, with the intent to commit murder.ECF No. 88-4 at 171.

At trial, Donald E Walker testified that he owned the townhouse at issue:[ECF No. 88-4 at 100, and he
further testified{2018 U.S. Dist. LEXIS 27} that the Petitioner did not have any authority to be inside
the townhome. Id. at 101. Mr. Walker testified that he found the townhome was broken into on or
about November 16, 2008. ECF No. 88-4 at 100. More specifically, he testified that he found that the
back door had been pried open. Id. at 101. There appears to be no dispute that the townhome was
unoccupied inasmuch as Petitioner, in his interview with police on November 19, 1998, stated that the
townhome was unoccupied.8 ECF No. 3 at 186. In addition, in his interview with Officer Thompson, he
stated the he took a lug wrench from his car into the empty townhome and waited for Tara to come
home. ECF No. 88-3 at 187. When she finally did come home, Petitioner stated that she did not get in
her car, and that's when he left. Petitioner left and. next went to the church where his ex-father-in-law
was the minister. Id. His ex-father-in-law was not at the church, but he broke several windows of the
church building. id. at 240. He then drove to his parents' home to retrieve three guns and ammunition.
Id. at 191-93. Petitioner next went looking for Mr. Miller, Ms. Widmyer's boyfriend, at his trailer, but he
was not there. Id. at 195. Petitioner then drove back to Ms. Widmyer's townhome and{2018 U.S. Dist.
LEXIS 28} parked between four and six blocks away from the townhome. Id. at 160. He took all of the
weapons out of the vehicle with him. Id. at 199. When he arrived at Ms. Widmyer's townhome, he
looked into the window and saw Mr. Miller and her asleep on the couch. Id. at 199; ECF No. 88-4 at 8.
He fired approximately five shots into the home using a lever rifle. ECF No. 88-3 at 202. Mrs.
Widmyer was dead at the scene, and Mr. Miller sustaaned significant injuries to his leg which required
a three-month hospital admission.

Given the sequence of events which followed Petitioner's illegal entry into the vacant townhome
owned by Mr. Walker, including the subsequent shooting of Tara Widmyer, there was sufficient
evidence from which a reasonable trier of fact could have found that Petitioner intended to kill Ms.
Widmyer when he broke and entered into the vacant townhouse. Therefore, the state courts' decision
regarding Petitioner's claim of insufficient evidence is neither contrary to clearly established federal
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law nor an unreasonable application of clearly established federal law.

The undersigned notes that in his Reply to Respondent's'Motion for Summary Judgment, Petitioner
for the first time in any proceeding, argues that the{2018 U.S. Dist. LEXIS 29} vacant townhouse is,
by definition, a place of residence and therefore, does not "fall with the scope or purview of W. Va.
Code § 61-3-2." ECF No. 97 at 12. Because this argument was never presented in any state
proceeding, nor even in Petitioner's federal habeas petition, the undersigned finds that it is defaulted
and declines to address it further.

G. EX PARTE COMMUNICATION

In support of this claim, Petitioner alleges that on July 22, 1999, during the third day of trial, the jury
foreman sent a note to the trial court judge. The note requested that the jury be permitted to listen to
the Petitioner's audio recorded statement. After some discussion, outside of the presence of the jury,
the trial court judge asked the bailiff to relay to the jury that he was unable to provide the requested
audiotape to them. Petitioner, argues that the conversation between the bailiff and the jury occurred
outside of the presence of defense counsel and Petitioner. No contemporaneous record was made of
the conversation between the j Jury foreman and the bailiff, and defense counsel made no objection to
Petitioner's absence.

The trial of transcript establishes that, in fact, on July 22, 1999, during jury deliberations, the jury{2018
U.S. Dist. LEXIS 30} wrote the court a note indicating a desire to listen to the audiotape of the
confession. ECF No. 88-5 at 4. The trial judge, in open court and on the record, notified the parties of
the jury's request. Id. in addition, the trial transcript specifically indicates that Petitioner and all counsel
were present. Id. The court read the jury's request out loud to counsel and Petitioner. Id. The court
then held an open discussion about how to proceed in responding to the request. Petitioner's counsel
suggested creating a redacted audiotape to which the State objected. Id. at 4-6. The court openly
deliberated the ease of creating a redacted audiotape. Id. After listening to both sides, the court
concluded that Petitioner had originally requested the redacted transcript be produced to the jury in
lieu of the audio tape, and that the State objected to creating a redacted tape at this late stage. Id. at
6. The court decided to not allow the jury to hear a redacted version because of the original
agreement, the time it would take to create, and the state's objection. Id. The court then stated in front
of Petitioner and all counsel that he was "going to have the Bailiff to inform the jury that the Court
‘regrets that{2018 U.S. Dist. LEXIS 31} it cannot accommodate it.” |d. While Petitioner was present
during this discussion inthe trial court's statement that he was going to have his baliff give this
message to the jury, he was not present when the bailiff gave the message to the jury.

The Supreme Court has held that "the right to personal presence at all critical stages of the trial . . [is
a) fundamental right [ ] of each criminal defendant.” Rushen v. Spain, 464 U.S. 114, 117, 104 S. Ct.
453, 78 L. Ed. 2d 267 (1983). However, the Constitution does not require the defendant to be present
when "presence would be useless, or the benefit but a shadow." Snyder v. Massachusetts, 291 U.S.
97,106-07, 54 S. Ct. 330, 78 L. Ed. 674 (1934), overruled on other grounds by Malloy v. Hoga 378
U.S. 1,84 S.Ct. 1489, 12 L. Ed. 2d 653 (1964).

In addressing this ground, the habeas court applied the harmless constitutional error standards set
forth in Fahy v. Connecticut, 375 U.S. 85, 84 S. Ct. 229, 11 L. Ed. 2d 171 (1963), and its conclusion
that "... the paramount question that must be answered in making this determination is ‘whether there
is a reasonable possibility that the evidence complained of might have contributed to the conviction.™
The habeas court also acknowledged that the Supreme Court €lucidated that "before a federal
constitutional error can be held harmless, the court must be able to declare a belief that it was
harmless beyond a reasonable doubt." Chapman v. California, 386 U.S. 18, 24, 87 S. Ct. 824, 17 L.
Ed. 2d 705 (1967). The habeas court then conducted an analysis of Petitioner's{2018 U.S. Dist.
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LEXIS 32} complaint and found no evidence to suggest that the bailiff said anything other than that
told to him by Judge Steptoe in open court: ECF No. 88-20 at 19-20. Without anything to the contrary,
the habeas court concluded, by applying Fahy and Chapman that any error was harmless beyond a
reasonable doubt. Id. at 20. Given that there appears to be no ruling by the Supreme Court that would
prohibit a baliff from relaying a message from the trial judge to the jury, when the content of that
message has been disclosed to counsel and the defendant in open court, Petitioner cannot establish
that habeas corpus relief is warranted on this issue. .

H. Confession in Violation of the Fifth and Fourteenth Amendments

The United States Supreme Court has held that in order to protect a defendant's right against
compelled self-incrimination under the Fifth Amendment, before police officers initiate custodial
interrogation they must advise the defendant that, in addition to other rights, he has the right to remain
silent and the right to counsel. See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1996). Moreover, in Edwards v. Arizona, the Supreme Court added an additional layer of protection
by holding that once a defendant invokes his right to an attorney under Miranda, the defendant must
reinitiate contact{2018 U.S. Dist. LEXIS 33} in order for authorities to resume questioning. Edwards,
451 U.S. 477, 101 S. Ct. 1880, 68 L. Ed. 2d 378 (1981). The Supreme Court has held that the
determination of whether the accused actually invoked his right to counsel is an objective inquiry.
Davis v. United States, 512 U.S. 452, 114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994). Therefore, before
the Edwards rule is applicable, the suspect's invocation of his right to counsel must be sufficiently
clear, unambiguous, and unequivocal. Edwards, 451 U.S. at 485. "Invocation of the Miranda right to
counsel 'requires, at a minimum, some statement that can reasonably be construed to be an
expression of a desire for the assistance of an attorney . . . But if a suspect makes a reference to an
attorney that is ambiguous or equivocal in that a reasonable officer in light of the circumstances would
have understood only that the suspect might be invoking the right to counsel, [ ] precedents do not
require the cessation of questioning.” Davis at 459 (internal citations omitted). :

In this case, Petitioner voluntarily appeared at the Sheriff's Office in Shenandoah County, Virginia on
November 19, 1998. ECF No. 1 at 20. He was read his Miranda rights at 10:46 a.m. and then was
interviewed by Sgt. Lindamood ("Lindamood") regarding offenses unrelated to the charges which were
eventually filed in West Virginia. Id. During | th|s mtervnew ,{2018 U.S. Dist. LEXIS 34} the following
conversation took place '

Lindamood: Because there are some things that happened in West Virginia that you said you'd rather
not go into that you wanted to .

Widmyer: Wait. v
Lindamood: Wait till they'pre'ssed charges on ybu over there.

|dmye r: Talk to a lawyer.
ECF No. 88-7 at 7. The mterwew with Lmdamood ended at 11:25 a.m. Id at 8

Thereafter, Investigator Thomas ("Thomas") of the Woodstock police recited a summary of facts that
he understood that Lindamood established during his interview. ECF No. 88-8. While talking to
Thomas, Petitioner asked, "Well, | guess they will just lock me up and throw me in a hole, or what will
happen?” Id. at 2. Thomas responded: "you will be taken before the court here in Shenandoah County
on the fugitive warrant, and you will be asked if you will waive extradition'and the process will continue
from this point. The West Virginia Officers are here, they will want to talk to you. Will that be okay?" To
which Petitioner answered, "Yes." Id.

Sometime between 11:00 and 11:15 a.m., two members of the Ranson, West Virginia Police
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Department arrived in Shenandoah County. They saw him after Thomas finished. They read Petitioner
his rights at 11:55 a.m., and went{2018 U.S. Dist. LEXIS 35} over each line of his rights and had him
initial each line. ECF No. 88-2 at 23. More specifically, he was advised that: (1) he had the right to
remain silent; (2) anything he said could be used against him in court; (3) he had the right to talk to a
lawyer for advice before he was asked any question and to have him with him during questioning; and
(4) if he decided to answers questions without a lawyer present, he stil! had the right to stop answering
at any time. Id. at 23-24. Petitioner then signed an acknowledgment of his rights at 11:58 a.m., and
waived the rights that had been read to him. Id. at 24. Petitioner then confessed to the offenses at
issue in West Virginia.

Petitioner maintains that his original statement to the Virginia police, "Wait ... talk to a lawyer," was a

~ request for counsel, and although he subsequently advised Thomas that he was willing to speak to the
West Virginia police from Ranson, he did not waive his right to the presence of counsel. ECF No. 1 at
20. Accordingly, Petitioner argues that all evidence derived from the interview with the Ranson police

_ should have been suppressed and precluded from consideration by the petit jury during his criminal
trial. Id. at 21.

In this case, the habeas{2018 U.S. Dist. LEXIS 36} court reviewed the principles of Miranda, Edwards
and Davis and determined that Petitioner's comment, "Wait ... [t]alk to a lawyer" was not a clear
indication of his desire to obtain the assistance of counsel. ECF No. 88-20 at 21. Rather, the habeas
court found it was an ambiguous request for counsel. As noted by the habeas court, numerous courts
have found similar comments as ambiguous requests for counsel and not implicating a violation of
Edwards. See Davis, 512 U.S. at 462 ("Maybe | should talk to a lawyer" was not an unequivocal
request for counsel); United States v. Mendoza-Cecelia, 963 F.2d 1467, 1472 (11th Cir.), cert. denied,

. 506 U.S. 964, 113 S. Ct. 436, 121 L. Ed. 2d 356 (1992) ("l don't know if | need a lawyer-maybe |
should have one, but | don't know if it would do me any good at this point" was not in an unequivocal
request for counsel”; Mueller v. Angelone, 181 F.3d 557, 573-74 (4th Cir.), cert. denied, 527 U.S.
1065, 120 S. Ct. 37, 144 L. Ed. 2d 839 (1999) ("Do you think | need an attorney here?" was not an
unamblguous request for counsel"; Coleman v. Singletary, 30 F.3d 1420, 1422-23 (11th Cir. 1994),
cert. denied, 514 U.S. 1086, 115 S. Ct..1801, 131 L. Ed. 2d 727 (1995) ("l don't know. But if [the
lawyer] said to stop | don't want to do what he said not to do" was not an unequivocal assertion of the
right to remain silent."). Moreover, the record clearly establishes that the only questions asked by the
Virginia police following the statement were clarifying questions regarding the voluntary nature of his
previous statements{2018 U.S. Dist. LEXIS 37} and whether the summary was correct. ECF Nos.
88-7, 88-8.

Furthermore, even if Petitioner's comment was not an ambiguous request for counsel, Petitioner.
reinstated the conversation with the police. Specifically, after clarifying the voluntariness of the
statements and the summary was correct, Petitioner reinstated the conversation by asking Thomas
what was going to happen to him. Thomas responded to the question and then asked if Petitioner
wished to speak to the West Virginia police officers, to which he replied yes without any qualifications.
As such, even if this court were to view Petitioner's statement as an unequivocal request for counsel,
there is no violation of Edwards because he reinitiated the conversation. See United States v. Valdez,
880 F.2d 1230, 1232-34 (111th Cir. 1989) (finding no Edwards violation where suspect asking a car on
way to jail "where are we going" in officers response lead to incriminating statement); see also Bassett
v. Singletary, 105 F.3d 1385, 1387 (11th Cir. 1997) (finding no Edwards violation where suspect
reinitiated discussions by asking "well what do you want, anyway?").Accordingly, the state habeas
‘decision on this issue is neither contrary to or an unreasonable application of clearly established
Federal law nor an unreasonable determination of the facts in light{2018 U.S. Dist. LEXIS 38} of the
evidence present in the state court proceedings.
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K. Defective Indictment

Petitioner alleges that he was denied the fundamental fairness of due process of law as guaranteed

. by the Fifth and Fourteenth Amendments to the Constitution of the United States when the trial jury
was precluded from making a finding of murder in the first degree or murder in the second degree in
compliance with W. Va. Code § 62-3-15. More specifically, Petitioner argues that the indictment
returned by the grand jury makes no reference to the lesser included offenses of murder in the first
degree including murder in the second degree, voluntary manslaughter, or involuntary manslaughter.
Petitioner argues that the model indictment set forth in W. Va. Code § 62-9-3 clearly specifies a
legislative preference for the inclusion of all degrees of homicide within the standard indictment for
murder.

The issues regarding a state court indictment are generally not cognizable in a federal habeas action.
See Barba v. McBride, 740 F. Supp 2d 759, 768 (N.D.W. Va. 2010), aff'd, 477 F. App'x 49 (4th Cir.
2012); see also, Asford v. Edwards, 780 F.2d 405 (4th Cir. 1985) (finding that "[v]ariances and other
deficiencies in state court indictments are not ordinarily a basis for federal habeas corpus relief unless
the deficiency makes the trial so egregiously unfair as to amount to a deprivation of the defendants
right to due process.").

In Hamling v. United States{2018 U.S. Dist. LEXIS 39}, the Supreme Court articulated the benchmark
by which the sufficiency of an indictment is measured: "[A]n indictment is sufficient if it, first contains
the elements of the offense charged and fairly informs a defendant of the charges against which he
must defend, and second, enables him to plead an acquittal or conviction in bar of future prosecutions
for the same offense." Hamling, 418 U.S. 87, 94 S. Ct. 2887, 41 L. Ed. 2d 530 (1974) (citations
omitted). This standard is the same standard set forth in West Virginia.

“[UInder Article Ill, Section 14 of the West Virginia Constitution,] [a]n indictment is sufficient when it
clearly states the nature and cause of the accusation against a defendant, enabling him to prepare his
defense and plead his conviction as'a bar fo later prosecution for the same offense." Syllabus Point 1,
State v. Furner, 161 W.Va. 680, 245 S.E. 2d 618 (1978)." Syllabus Point 1, State v. Childers, 187
W.Va. 54, 415 S.E.2d 460 (1992). Additionally, "{aln indictment for a statutory offense is sufficient if,
in charging the offense, it substantially follows the language of the statute, fully informs the accused of
the particular offense with which he is charged and énables the court to determine the statute on
which the charge is based.' Syllabus Point 3, State v. Hall, 172 W.Va. 138, 304 S.E.2d 43 (1983)."
Syllabus Point 2, State v. Childers, supra.

. Count One of the indictment returned against Petitioner reads as follows:

WILLIAM TRAMPUS{2018 U.S. Dist. LEXIS 40} WIDMYER on or about the __ day of November,
1998, in the County of Jefferson, State of West Virginia, committed the offense of MURDER OF
THE FIRST DEGREE in that said WILLIAM TRAMPUS WIDMYER did then and there feloniously,
intentionally, willfully, maliciously, deliberately, premeditatedly and untawfully slay, kill and murder
Tara Rose Widmyer, and that a Marlin model 336 35 cal.rifle was used in the commission of said
offense against the peace and dignity of the State of West Virginia in violation of West Vlrglma
Code § 61-2-1 as amended.ECF No. 88-1 at 2.

The habeas court reviewed the requirements of amling as well as the requirements of Rule 7 of the
West Virginia Rules of Criminal Procedure and found that the indictment in this case does not violate
any provisions of the West Virginia or United States Constitution as it "plainly and fully informed the
accused of the character and cause of the accusations." ECF No. 88-20 at 36.

The undersigned finds no error in this conclusion. The indictment, with respéct to Count One, contains
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the elements of the offense charged and fairly informs Petitioner of the charges against which he must
defend, and second, enables him to plead an acquittal or conviction in bar of future prosecutions for
the same offense. Finally, despite{2018 U.S. Dist. LEXIS 41} his allegation, Petitioner cites no case
that establishes a requirement that the indictment should have included all degrees of homicide within
the standard indictment for murder. In fact, in a similar case, in which the State did not follow the form
for an indictment for murder provided at W. Va. Code § 62-9-3, the WVSCA found ne error so long as
the accused is adequately informed of the nature of the charge and the elements of the offense. State
v. Hall, 172 W.Va. 138, 304 S.E.2d 43 (1983). In addition, in that same case, the WVSCA found that
"[[leopardy to lessor degrees of homicide, should the evidence adduced at trial support a lessor
verdict, we consider an inherent and natural consequence of this greater jeopardy. We therefore
consider the indictment sufficient to support a conviction for any of our several degrees of homicide."
Id, 172 W.Va. at 144, 304 S.E.2d at 48.

In his Response Petitioner appears to aIIege that the indictment is invalid because it deviated from the
model indictment for murder by adding the words "intentionally,” "premeditatedly,” and the phrase
"Murder of the 1st Degree as opposed to murder. However, West Virginia case law does not provide
that an indictment be in the exact form as that suggested by this section, and decision in Hall, supra
provides otherwise.

As previously{2018 U.S. Dist. LEXIS 42} noted, the issues regarding a state court indictment are
generally not cognizable in a federal habeas action. Petitioner has filed to establish that there was any
deficiency herein, let alone one that made the trial so egregiously unfair as to amount to a deprivation
of his right to due process. Therefore, Petitioner has failed to establish any baS|s for relief in a federal
habeas petition with respect to the |nd|ctment as to Count One. -

L. Ineffectlve Assistance of Tr|aI Counsel

Petitioner alleges that he was denled his Sixth Amendment right to the effective assistance of trial
counsel. More specifically, Petitioner. alleges that trial counsel provrded ineffective representatlon by
failing to advance the following issues at any stage of the trial:

A. Petitioner's absence from a crmcal state of the proceedmg;

B. Violation of Petitioner's constltutlonal rlght to presence of counsel during all police
interrogations; :

C. Failure of police officers to prom ptly present Petrtloner before a jUdICIa| officer;

D. The inadmissibility at trial of Petitioner's statements to West Virginia Law enforcement officers;
and . v

E. The defectiveness of PetitiOner's”indictment for murder in the first.degree.ECF No. 1 at 29.

When{2018 U.S. Dist. LEXIS 43} a petitioner brings an ineffective assistance of counsel claim,
counsel's conduct is measured under the two-part analysis in Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). "First, the defendant must show that counsel's performance
was deficient. This requires showing that counsel made errors so serious that counsel was not
functioning as the counsel guaranteed the defendant by the Sixth Amendment.” Id. at 687. "Deficient
performance is not merely below-average performance; rather, the attorney's actions must fall below
the wide range of professionally competent performance " Griffin v. Warden, Maryland Corr. Ad| Cir.,
970 F.2d 1355, 1357 (4th Cir. 1992).

Second, the defendant must show that the deficient pe'rfo'r'mance prejudiced the defense. This
requires showing that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial
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whose result is reliable. In order to demonstrate prejudice, Petitioner must show that but for his
attorney's errors, the result of the proceeding would have been different. Strickland, 466 U.S. at 687.
Error by counsel which falls short of the constitutional ineffectiveness standard does not constitute
cause, notwithstanding that the error may arise from inadvertence, ignorance, or strategic choice.
Murray v. Carrier, 477 U.S. 478, 106 S. Ct. 2639, 91 L. Ed. 2d 397 (1986).

Moreover, as the Court has made clear, this review is done through the lens of § 2254, as modified by
the Anti-Terrorism{2018 U.S. Dist. LEXIS 44} and Effective Death Penalty Act (AEDPA) In Iooklng at
ineffective assistance claims through this lens,

The pivotal question is whether the state court's appllcatlon of the Strickland standard was
unreasonable. This is different from asking whether defense counsel's performance fell below
Strickland's standard. Were that the inquiry, the analysis would be no different than if, for
example, this Court were adjudicating a Strickland claim on direct review of a criminal conviction
in a United States district court. Under AEDPA, though, it is a necessary premise that the two
questions are different. For purposes of § 2254(d)(1), "an unreasonable application of federal law
is different from an incorrect application of federal law.” A state court must be granted a deference
and latitude that are not in operation when the case involves review under the Strickland standard
itself.Harrington v. Richter, 562 U.S. 86, 131 S. Ct. 770, 785, 178 L. Ed. 2d 624 (2011) (internal
citation omitted). Congress intended for AEDPA to raise the bar for relief in a 2254 case because
it deals with claims that have already been litigated in state court. Id. at 786. Accordingly, "even a
strong case for relief does not mean that state court's contrary conclusion was unreasonable. Id.
(citing Lockyer, 538 U.S. at 71).

In the instant case, {2018 U.S. Dist. LEXIS 45} although Petitioner enumerates five specific instances
in which trial counsel was ineffective, the ohvly claims that he details is the failure of trial counsef to
seek suppression of his audio taped confession which he claims was illegally obtained by West
Virginia law enforcement officers in Shenandoah County, Virginia. Petitioner's assertion that trial
counsel failed to raise this issue at any point in his trial is simply inaccurate. The trial court had a
pre-trial hearing on July 16, 1999, during which extensive testimony was taken on the issue of any and
all Fourteenth Amendment issues that Petitioner has in regards to his or and written statements,
including the confession at issue. ECF No. 88-2. The trial court found it to be admissible. |d. Petitioner
does not allege that he received deficient representation, rather, he alleges that he received no
representation. In light of the pre-trial hearing, that allegation is erroneous.

Moreover, with respect to his other claims, Petitioner makes a hollow assertion of ineffective
assistance of counsel. However, the Supreme Court has cautioned that a claim of ineffective
assistance of counsel is not intended to be a figurative "do-over" fraught with "what-ifs"{2018 U.S.
Dist. LEXIS 46} as it would be too "tempting for a defendant to second-guess counsel's assistance
after conviction or adverse sentence, and it is all too easy for a court, examining counsel's defense
after it has proved unsuccessful, to conclude that a particular act or omission of counsel was
unreasonable.” Strickland, 466 U.S. at 689. Here, Petitioner makes no attempt to demonstrate that the
acts or omissions he complains of were not only unreasonable but "actually had an adverse effect on
the defense.” Strickland, 466 U.S. 690-93. According, Petitioner fails to establish either prong of the
Strickland test, and he has failed to establish that he was denied his constitutlonal right to effective
assistance of counsel. : -

M. Counsel's Concession of Guilt

As a separate claim of ineffective assistance of counsel, Petitioner alleges that trial counsel conceded
his guilt before the jury without his prior knowledge or consent during opening and closing argument.
ECF No. 1 at 30. Petitioner misstates the import of counsel's comments. .
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In opening statement, counsel stated:

Do you know what this case is about? This entire case is about Trampus Widmyer's state of mind
at the time of the shooting. You need to determine whether or not the state can carry the burden
of{2018 U.S. Dist. LEXIS 47} proving his state of mind beyond a reasonable doubt. Every first
degree murder trial requires this of the jury.

Whether or not the accused committed the act is at issue in many cases, but not in this one.
Trampus admitted to doing this act. He admitted it multiple times. He provided a lengthy taped
statement to Lieutenant Roberts. Lieutenant Roberts will read that entire statement to you. You
will have that statement to take back with you. The transcribed statement, when you deliberate.
He also admitted the act on several other occasions.

But that's not the end of the story....

Each one of you to be true to your oaths as jurors has to suspend judgment until you have heard
the entire case. In this case, Trampus's state of mind is equally as important an element as the
‘identity of the defendants. Accordingly, just because Trampus fulfills the identity element of this
offense by admitting the act does not mean that the state has proven its case. Please do not

. make a snap judgment on the totality of this case just because part of it is undisputed.ECF No.
88-3 at 153-54. ,

It is well established that in a criminal trial, defense counsel has the authority to manage most aspects
of the defense{2018 U.S. Dist. LEXIS 48} without obtaining consent of the defendant. See Florida v.
Nixon, 543 U.S. 175, 187, 125 S. Ct. 551, 160 L. Ed. 2d 565 (2004). "Decisions that may be made
without the defendant's consent primarily mvolve trial strategy and tactics, such as what evidence
should be introduced, what stipulations should be made, what objections should be raised, and what
pre-trial motions should be filed. Sexton v. French, 163 F.3d 874, 885 (4th Cir. 1998) (internal
quotation marks omitted). Admittedly, "certain decisions regardlng the exercise or waiver of basic trial
rights are of such movement that they cannot be made for the defendant by a surrogate.” Nixon, 543
U.S. at 187. However, the only decisions that have been identified by the Supreme Court as belonging
exclusively to the defendant are "whether to plead guilty, waive a jury, testify in his or her behalf, or
take an appeal" Jones v. Barnes, 463 U. S. 745,751,103 S. Ct. 3308 77 L. Ed 2d 987 (1983)

As noted by the habeas court, the evndence against Petitioner was substantial, and Petitioner's
counsel had no diminished capacity or other mental state defense that they could offer. Accordingly,
as determined by the habeas court, the ohly strate‘gy available to the defense was on the question
whether Petitioner would receive the jury's "mercy' recommendatuon and be eligible for parole. The
habeas court then found that Petitioner's defense team made a strateglc decision{2018 U.S. Dist.
LEXIS 49} to concentrate on the question of the jury giving Petitioner mercy and therefore parole
eligibility. Importantly, the habeas court noted that Petitioner's counse! was careful not to admit guilt
and never admitted guilt, but rather, admitted the act of shooting. Moreover, trial counsel did not dwell

. on the act of shooting, but moved on quickly to their primary arguments for mercy and possibility of
parole. ECF No. 88-20 at 40. .

Petitioner's assertion to the contrary, counsel did not concede guilt. Moreover, given the strength of
the evidence against him, Petitioner has not and cannot show that counsel's trial strategy, as
evidenced by opening arguments, had any impact on the outcome of the trial. Furthermore, even if
counsel's comments could be construed as admitting guilt, the same is not per se ineffective
assistance. Petitioner's situation is much like that discussed in Baker v: Corcoran, 220 F.3d 276 (4th
Cir. 2000). In that decision, the Fourth Circuit found that Baker's assertion "that counsel were
ineffective for conceding guilt [was] without merit." Baker at 295. The Court reasoned that:
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[o]ur precedents plainly illustrate that counsel's concession of a client's guilt does not
automatically constituté deficient performance . . . .. We{2018 U.S. Dist. LEXIS 50} have
observed that "there is a distinction which can be drawn between a tactical retreat and a complete
surrender,” . . . and that 'some remarks of complete concession may constitute ineffective
assistance of counsel, but tactical retreats may be reasonable and necessary within the context of
the entire trial, particularly when there is overwhelming evidence of the defendant's guilt,”" . . . .1d.
at 295-96. Moreover, the Court found that "counsel's decision to concede Baker's involvement in
the robbery and murder . . . was a reasonable tactical retreat, rather than a complete surrender.
The evidence of [hig] involvement in the crime was simply overwhelming; therefore, the only
strategy reasonably available to counsel was to persuade the jury that [he] was not the
triggerman, and thus not eligible for the death penalty." Id, Therefore, the record before the Court
fails to establish that counse! was ineffective in conceding that Petitioner "committed the act," and
he is not entitled to habeas relief.

N. Ineffective Assistance of Appellate Counsel

Petitioner alleges that he was denied effective and meaningful assistance of counsel when his
appellate counsel omitted significant grounds for relief in his{2018 U.S. Dist. LEXIS 51} direct appeal.
More specifically, Petitioner alleges that appellate counsel should have asserted the following grounds
for relief: (1) Petitioner was not present during the conversation between the baliff and the deliberating
jury regarding the request to hear the audiotape; (2) Petitioner's confession was admitted into
evidence in violation of his prior request for the presence of counsel; (3) Petitioner was not promptly
presented to a magistrate; (4) Petitioner's confession was the fruit of an illegal arrest; (5) the
indictment was defective; and (6) ineffective assistance of trial counsel. ECF No. 1 at 32. Moreover,
Petitioner contends that these issues were as strong if not stronger than the issues presented by his
counsel on direct appeal. 9

"The standard for revnewmg a claim of meffectlveness assistance of appellate counsel is the same as
when reviewing the effectiveness of trial counsel.” Lucas v. McBride, 505 F. Supp. 2d 329, 350 (N.D.
W:Va. 2007); see also Smith v. State of South Carolina, 882 F.2d 895 (4th Cir. 1989), cert. denied,
493 U.S. 1046, 110 S. Ct. 843, 107 L. Ed. 2d 838 (1990): The Supreme Court, in applying the )
Strickland factors to appellate counsel's performance, has held that a defendant: .

must first show that his counsel was objectively unreasonable, in failing to find arguable issues to
appeal - that is, that counsel unreasonably failed{2018 U.S. Dist. LEXIS 52} to discover
nonfrivolous issues and to file a merits brief raising them. If [the defendant] succeeds in such a
showing, he then has the burden of demonstrating prejudice. That is, he must show a reasonable
probability that, but for his counsel's unreasonable failure to file a merits brief, he would have
prevailed on his appeal.Smith v. Robbins, 528 U.S. 259, 285, 120 S. Ct. 746, 764, 145 L. Ed. 2d
756, (2000). Moreover, the Sixth Amendment does net require that appellate counsel raise every
nonfrivolous issue on appeal. In fact, the Supreme Court has recognized the importance of -
"having the appellate advocate examine the record with a view to selecting the most promising
issues for review." Jones v. Barnes, 463 U.S. 745, 752, 103 S. Ct. 3308, 77 L. Ed. 2d 987 (1983).
Additionally, in reviewing appellate counsel’s performance, the court "must accord appellate
counsel the '‘presumption that he decided which issues were most likely to afford relief on
appeal.™ Bell v. Jarvis, 236 F.3d 149, 164 (4th Cir. 2000) (quotingPruett v. Thompson, 996 F.2d
1560, 1568 (4th Cir. 1993)). '

The undersigned cannot find any indication that Petitioner raised the issue of ineffective counsel on
direct appeal in either state habeas proceeding or on appeal of those proceedings, and therefore the
issue is unexhausted and procedurally defaulted. In apparent recognition of this fact, Petitioner
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requests that this Court defer ruling on procedural default until the United States Supreme{2018 U.S.
Dist. LEXIS 53} Court issues its opinion in Davila v. Davis, Director, Texas Dept. of Criminal Justice,
arguing that if "Mr. Davila prevails, he will be allowed to make the claim, in a federal habeas corpus
case, that the performance of his lawyer on direct appeal was deficient [and] expand the Martinez
exception to state habeas attorney who failed to make a claim against the attorney filing the direct
appeal." ECF No. 97 at 33. :

In certain limited situations, state habeas counsel's ineffectiveness may excuse procedural default
and permit a court to reach the merits of an ineffective assistance of a trial counsel claim. Trevino v.
Thaler, 569 U.S. 413, 133 S. Ct."1911, 185 L. Ed. 2d 1044 (2013) (citing Martinez v. Ryan, 566 U.S. 1,
132 S. Ct. 1309, 182 L. Ed. 2d 272 (2012)). However, since Petitioner filed his reply, the Court issued
its decision in Davila and held that ineffective assistance of post-conviction counsel does not provide
cause to excuse the procedural default of ineffective a33|stance of appellate counsel claims. 137 S.
Ct. 2058, 2064-2070, 198 L. Ed. 2d 603 (2017).

Accordingly, Petitioner cannot satisfy the cause and prejudice requirement to excuse the procedural
default of this claim. Accordingly, this claim musty be dismissed..

VI. Recommendation

For the reasons set forth above, the undersigned recommends that the Respondent's Motion for
Summary Judgment [ECF No. 88] be GRANTED; the{2018 U.S. Dist. LEXIS 54} Petitioner's Motion
to Deny Respondent's Motion for Summary Judgment [ECF No. 96] be DENIED; and the Petition
[ECF No.1} be DISMISSED WITH PREJUDICE.

Within fourteen (14) days after being served with a copy of this report and recommendation, any
party may file with the Clerk of Court written objections identifying those portions of the
recommendation to which objection is made and the basis for such objections: A copy of any
objections should also be submitted to the United States District Judge. Failure to timely file
objections to this recommendation will result in waiver of the right to appeal from a judgment
of this Court based upon such recommendation.28.U.S.C. § 636(b)(1); Thomas v. Arn, 474 U.S.
140, 106 S. Ct. 466, 88 L. Ed. 2d 435 (1985); Wright v. Collins, 766 F.2d-841 (4th Cir. 1985); United
States v. Schronce, 727 F.2d 9 (4th Cir. 19841.. .

The Clerk is directed to send a copy of this Report and Recommendation to the pro se Petitioner by
certified mail, return receipt requested, to his last known address as shown on the docket. The Clerk
-is further directed to provide a copy of this Report and Recommendation to counsel of record via
. electronic means. : :

Upon entry of this Report and Recommendation, the Clerk of Court is further DIRECTED to terminate
the Magistrate Judge association with this case. :

DATED: February 7, 2018.

/s/ James E. Seibert _
JAMES E.{2018 U.S. Dist. LEXIS 55} SEIBERT
UNITED STATES MAGISTRATE JUDGE

Footnotes
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This allegation contains multiple subparts including: (1) ineffective assistance of trial counsel and
evidence that could have been entered; (2) improper conduct of the prosecuting attorney and certain
witnesses; (3) incompetency of defendant during trial; (4) venue should have been changed and
pretrial publicity; and (5) improper acts of Sheriff Bobby Shirley.

2

These are.the seven grounds raised in his § 2254 which were not exhausted.

In its Order, the circuit court, found "that Petitioner William |dm¥e r HAD AN OMNIBUS HABEAS

- CORPUS HEARING on his first habeas proceeding when: he was represented by counsel; the Circuit
Court inquired into all the standard grounds for habeas corpus relief; the Petitioner's knowing and
intelligent waiver of grounds not asserted was made in his Losh list after consulting with Mr. Aliveto
and Mr. Janelle; and the Circuit Court drafted its comprehensive 47-page January 3, 2006 order.
denying relief, pursuant to West Virginia Code 53-4A-3, without an evidentiary hearing." ECF No.
88-29 at 22. (emphasis in original). The Circuit Court also found that there was a "VALID WAIVER OF
GROUNDS IN PETITIONER'S ORIGINAL LOSH LIST, that those matters were addressed in the prior
habeas proceeding, and all those matters are finally adjudicated therein, either on their merits, or
through procedural default, as detailed in Judge Wilke's January 3, 2006 order.” Id. (emphasis in
original).
4

This assignment of error alleged that the Circuit Court erred in failing to address various other grounds
for relief raised in his second habeas petition. Those grounds included the following: the Petitioner's
sentence is cruel and unusual; his trial counsel was ineffective; the prosecuting attorney, certain trial
witnesses, and law enforcement acted improperly; and venue was improper due to pretrial publicity.
Specifically relevant to his federal habeas pending before this court, the Petitioner also claimed that
the Circuit Court erred when it declined to adjudicate seven additional grounds for relief as
constitutional violations of due process. Specifically, the Petitioner claimed he was denied due
process where the trial court failed to instruct the jury that murder in the second degree is a lesser
included offense of murder in the first degree; the trial court failed to instruct the jury that unlawful
assault is a lesser included offense of malicious wounding; the trial court refused to aliow the jury to
hear an audiotape of his statement to the police; the trial judge failed to recuse himself; the trial court
allowed the State to admit into evidence gruesome photos of the decedent's body; law enforcement
failed to promptly present him before a magistrate; and the trial court admitted evidence resulting from
an illegal arrest. As discussed in the body of this Report and Recommendation, these are the seven
grounds that this Court previously found were included in his federal habeas petition, but were not
exhausted.

5

For the sake of consistency, the undersigned identifies those claims by the alphabetic enumeration
used by the Petitioner in his section 2254 habeas petition.
6

West Virginia Code § 61-3-11 sets forth the crime of burglary.
7

The indictment charged that Petitioner committed the offense of" breaking and entering....break and
enter an unoccupied house other than a dwelling house belonging to Butch Walker with the intent to
commit a crime, to-wit: murder...." ECF No. 88-1 at 5.

8
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The interview was taped, and a transcript prepared. The transcript was read into evidence at trial.
With respect to the townhome, the Petitioner stated that he “[w]ent over there and opened the door to
that empty townhouse beside her place." ECF No. 88-3 at 187.

9

On direct appeal, counsel raised the following six grounds: (1) it was prejudicial and reversible error
for the court to deny the defense motion for recusal of the judge; (2) it was prejudicial and reversible
error for the trial court to admit into evidence a gruesome photograph of the body of the victim; (3) it

. was prejudicial and reversible error for the trial court to refuse to give an instruction on the lessor
included offense of second degree murder under Count | of the indictment; (4) it was prejudicial and
reversible error for the trial court to refuse to give an instruction on the lessor included offense of the
unlawful assault under Count Il of the indictment; (5) it was prejudicial and reversible error for the trial

" court to give an instruction on the elements of breaking and entering under Count 1V of the indictment
when the evidence did not support the charge; and (6) it was prejudicial and reversible error for the
trial court to refuse the jury's request to hear the audio tape of defendant's statement to police. ECF
No. 13-3 at 5.
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William T. Widmyer, Petitioner Below, Petitioner vs David Ballard, Warden, Mount Olive
Correctional Complex, Respondent Below, Respondent
SUPREME COURT OF APPEALS OF WEST VIRGINIA
2015 W. Va. LEXIS 626
No. 14-0355
May 15, 2015, Filed, Issued

Notice:

SEE WEST VIRGINIA RULE 21 OF APPELLATE PROCEDURE FOR CITATION OF MEMORANDUM
OPINIONS.

Memorandum decisions are subject to the rehearing procedures set forth in Revised Rule 25.
Unless otherwise provided, the memorandum decision is not final until the Court has issued a
mandate under Rule 26.

Editorial Information: Subsequent History

Magistrate's recommendation at, Habeas corpus proceeding at Widmyer v. Ballard, 2018 U.S. Dist.
LEXIS 53321 (N.D. W. Va,, Feb. 7, 2018)

Editorial Information: Prior History

(Jefferson County 13-C-224).

Disposition:

Affirmed. :
Judges: CONCURRED IN BY: Chief Justice Margaret L. Workman, Justice Robin Jean Davis, Justice
Brent D. Benjamin, Justice Menis E. Ketchum, Justice Allen H. Loughry Il.

Opinion

MEMORANDUM DECISION

Petitioner, William T. Widmyer, by counsel Christopher J. Prezioso, appeals the order of the Circuit
Court of Jefferson County, entered March 12, 2014, that denied petitioner's second petition for
post-conviction habeas corpus relief. Respondent, David Ballard, the Warden at the Mount Olive
Correctional Complex, by counsel Brandon C. H. Sims, filed a response in support of the circuit
court's order. Petitioner also filed a reply.

This Court has considered the parties' briefs and the record on appeal. The facts and legal arguments
are adequately presented, and the decisional process would not be significantly aided by oral
argument. Upon consideration of the standard of review, the Court finds no substantial question of law
and no prejudicial error. For these reasons, a memorandum decision affirming the circuit court's order
is appropriate under Rule 21 of the Rules of Appeliate Procedure.

On July 22, 1999, a jury found petitioner guilty of the following crimes: first degree murder of his

WVCases 1
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ex-wife, malicious assault of his ex-wife's boyfriend, destruction of property, breaking and entering,
petit larceny, and possession of a vehicle knowing it to be stolen. The jury did not recommend mercy
on the first degree murder conviction. In August of 1999, the trial court sentenced petitioner to the
following terms of incarceration: life without mercy for first degree murder; two to ten years for
malicious wounding; one year for destruction of property; one to ten years for breaking and entering;
one year for petit l[arceny; and one to five years for possession of a vehicle knowing it to be stolen
The circuit court ordered these sentences to be served consecutively.

This Court denied petitioner's direct appeal of his convictions on November 1,.2000.

On February, 16, 2001, petitioner filed a pro se petition for habeas corpus relief. Petitioner also filed a
lengthy memorandum of law in support of the petition. Based upon petitioner's claim that the judge
who presided over his criminal trial, Judge Thomas Steptoe, Jr., was biased, petitioner's habeas
petition was assigned to Judge Gray Silver, Ill. However, Judge Silver recused himself from the case
after petitioner filed a writ of mandamus against him. The case was then assigned to Judge David H.
Sanders, who also eventually recused himself. Petitioner's habeas petition was ultimately ruled upon
by Judge Christopher C. Wilkes. These various judges sequentially appointed a total of ten habeas
counsel to represent petitioner. While represented by the first nine of these appointees,
petitioner-acting pro se-filed "Supplemental Grounds for Appeal,” a "Supplement to the Amended’
Petition," a "Second Supplement to the Amended Petition," and a third "Supplement to the Amended
~Petition.” On January 7,-2004, the circuit court appointed petitioner's tenth habeas counsel,
Christopher Janelle who represented petitioner throughout the remalnder of his ‘habeas proceeding.

On July 23, 2004 petitioner received a letter from Mr. Janelle that instructed petitioner to call Mr.
Janelle to discuss the filing of a Losh list.1 Petitioner received a second letter from Mr. Janelle on
August 11, 2004, in which Mr. Janelle explained that he would need to have a phone conversation
with petitioner to "allow my office to prepare an Amended Petition in your case." This letter referenced
a previous phone call between petitioner and an associate attorney in-Mr. Janelle's office, Frank
Aliveto. On October 14, 2004, petitioner received another letter from Mr. Janelle in which Mr. Janelle
-stated that petitioner's pro se habeas petition appeared to be "thorough and well-written” and, as such,
there was no need to file an amended petition. Mr. Janelle also asked whether petitioner had
completed his Losh list and encouraged petitioner to review the blank Losh list Mr Janelle had sent
him.

In November of 2004, petitioner spoke by telephone with Mr. Aliveto regarding the completion of a
Losh list. Petitioner claims that, thereafter, he completed a Losh list and returned it, via certified mail,
to Mr. Janelle's office on December 13, 2004. Petitioner also claims that because he heard nothing
thereafter from Mr. Janelle, he filed a motion to compel Mr. Janelle's performance on June 6, 2005. By
letter dated June 14, 2005, Mr. Janelle replied, in part, as follows:,

Several months ago, my associate, Mr. Aliveto, spent nearly an hour with you on the phone
discussing your Losh list with you, reviewing issues, and helping you to fill out your Losh list. At
the conclusion of that telephone conference, you were asked to return this completed document
to my office for review and filing with the Court. Furthermore, it is my understanding that in
subsequent phone calls that you had with Mr. Aliveto, he again reminded you to return the
complete Losh list. To date, you have not returned the Losh list. Thus far, any delay in this matter
has been caused by you, not this firm.

Petitioner avers that he re-sent his Losh list to Mr. Janelle on July 21, 2005. At the same time,
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petitioner also sent the list to the circuit clerk, the presiding habeas judge, and the prosecuting
.attorney. Attached to petitioner's Losh list was a memo that read as follows: "Enclosed is a letter to
Attorney Chris Janelle and my 'Losh'’ list, please, place copy with my "Motion to Compel” filed June 6,
2005. And in my legal file for further use. Thank you!" The circuit clerk docketed petitioner's Losh list
five days later, on July 26, 2005. :

On September 12, 2005 Mr. Janelle filed a motion for an omnibus evidentiary hearmg Attached to
that motion was petitioner's Losh list which claimed twenty-one of the fifty-three possible grounds for
habeas relief. However, Mr. Janelle's signature did not appear on the attorney certification portion of
the Losh list. On December 5, 2005, the State filed its response. On January 3, 2006, the habeas
court-absent an omnibus hearing-denied petitioner's habeas petition in a forty-seven page order. The
order addressed each issue raised in the petition and in the three supplements to the petition. The
habeas court also addressed each of the grounds for relief that were waived by petitioner's Losh list.

On January 14, 2006, petitioner filed in the circuit court a notice of intent to appeal the denial of
habeas relief and a motion for appellate counsel. The circuit court sequentially appointed five
appellate counsel. The first four counsel were allowed to withdraw due to complaints filed against
them by petitioner or others. The fifth counsel, Christopher J. Prezioso, filed anappeal on petitioner's
behalf. This Court denied that appeal on February 22, 2010.

On June 26, 2013, Mr. Prezioso filed petitioner's second habeas petition and a new Losh list on which

_ petitioner had hand-written, "l wish Not to waive any grounds."” This second habeas petition alleged
the following grounds for relief: (1) ineffective assistance of petitioner's former habeas counsel (Mr.
Janelle); (2) newly discovered-evidence regarding petitioner's competency; (3) petitioner's sentence
violated the Eighth Amendment of the United States Constitution; and (4) certain grounds for relief in
petitioner's first habeas proceeding were improperly denied due to Mr. Janelle's ineffective assistance.
Based on this last claim, petitioner asked the court to adjudicate the "improperly denied" grounds as
due process violations even though they had been addressed by the court in petitioner's first habeas
proceeding. Thereafter, the habeas court ordered the State to respond to the following four issues: (1)

-whether an omnibus hearing was held on petitioner's first habeas-petition; (2) whether the grounds
found on the Losh list submitted with petitioner's second habeas petition had been waived or
adjudicated; (3) whether habeas counsel in the first habeas action rendered effective assistance; and
(4) whether petitioner's claim of newly discovered evidence regarding his competency was of a type
and quality to allow post-conviction habeas review. .

On November 22, 2013, the circuit court held an evidentiary hearing on the issues briefed by the
State. Petitioner's first habeas counsel, Mr. Janelle, testified at length regarding his representation of
petitioner during petitioner's first habeas proceeding. Specifically, Mr. Janelle testified that (1) he spent
dozens of hours reviewing petitioner's copious pro se pleadings and the lengthy files in petitioner's
underlying criminal case; and (2) he sent numerous letters to petitioner (all of which were entered into
evidence) and spoke by telephone with petitioner several times. Mr. Janelle also testified regarding
Attorney Aliveto's work on petitioner's behalf.

Petitioner also testified at the evidentiary hearing. Petitioner stated that he did not intend for his July of
2005 Losh list to be the used by the circuit court to decide his case, but instead had sent the list to the
circuit clerk, the judge, and the prosecutor as a means of letting them know that he had not delayed
the proceedings.

By order entered March 12, 2014, the circuit court denied petitioner's second habeas petition.
Petitioner now appeals.
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We review a circuit court's dismissal of a habeas petition under the following standard:

In reviewing challenges to the findings and conclusions of the circuit court in a habeas corpus
action, we apply a three-prong standard of review. We review the final order and the ultimate
disposition under an abuse of discretion standard; the underlying factual findings under a clearly
erroneous standard; and questions of law are subject to a de novo review.Syl. Pt. 1, Mathena v.
Haines, 219 W. Va. 417, 633 S.E.2d 771 (2006). Further, "[o]n an appeal to this Court the .

“appellant bears the burden of showing that there was error in the proceedings below resulting in
the judgment of which he complains, all presumptions being in favor of the correctness of the
proceedings and judgment in and of the trial court." Syl. Pt. 2, Perdue v. Coiner, 156 W. Va. 467,
194 S.E.2d 657 (1973).

On appeal, petitioner first argues that the circuit court erred in denying his second habeas petition
because all of the lawyers who represented petitioner during his first habeas proceeding were -
ineffective given that none of them amended his pro se habeas petition.

In the West Virginia courts, claims of ineffective assistance of counsel are to be governed by the
two-pronged test established in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984): (1) Counsel's performance was deficient under an objective standard of
reasonableness; and (2) there is a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceedings would have been different.Syl. Pt. 5, State v. Miller, 194 W.
Va. 3, 459 S.E.2d 114 (1995). Although petitioner claims that all ten of the lawyers appointed to
represent him provided ineffective assistance, he focuses his argument solely on Mr. Janelle, who
did the lion's share of work in that proceeding. Hence, we likewise focus on Mr. Janelle's
performance. Pursuant to the first prong of Strickland, petitioner was required to prove that Mr.
Janelle's performance was deficient under an objective standard of reasonableness. However,
pursuant to Strickland, we must presume that Mr. Janelle's conduct fell within "the wide range of
professionally competent assistance" absent evidence to the contrary. 466 U.S. at 690. Here, the
record on appeal reveals that Mr. Janelle and/or his associate, Mr. Aliveto, spent many hours
reviewing the record from petitioner's underlying criminal proceeding and petitioner's numerous
pro se habeas pleadings which were detailed, lengthy, and contained multiple claims for relief.
The record on appeal also reveals that both lawyers regularly corresponded with petitioner and
that Mr. Aliveto had a lengthy phone conversation with petitioner in November of 2004 during
which petitioner's Losh list was discussed at length.

As for Mr. Janelle's decision not to file an amended habeas petition, we have said, "Where a counsel's
performance, attacked as ineffective, arises from occurrences involving strategy, tactics and arguable
courses of action, his conduct will be deemed effectively assistive of his client's interests, unless no
reasonably qualified defense attorney would have so acted in the defense of an accused.” Syl. Pt. 21,
State v. Thomas, 157 W. Va. 640, 203 S.E.2d 445 (1974). We have also said, "A decision regarding
trial tactics cannot be the basis for a claim of ineffective assistance of counsel unless counsel's tactics
are shown to be 'so ill chosen that it permeates the entire trial with obvious unfairness.™ Stafe ex rel.
Daniel v. Legursky, 195 W. Va. 314, 328, 465 S.E.2d 416, 430 (1995) (citations omitted). Here, Mr.
Janelle's decision not to amend petitioner's pro se habeas pleadings was based upon his careful
review of those pleadings and his finding that they were "thorough and well-written." Based on this
record, we cannot say that Mr. Janelle's tactical decision not to amend petitioner's habeas petition was
" one that no other reasonably qualified defense attorney would have made, or was so ill chosen that it
permeated the habeas process with obvious unfairness. Thus, Mr. Janelle's decision not to amend
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petitioner's habeas petition cannot stand as the basis for petitioner's claim of ineffective assistance of
counsel.

Petitioner's second assignment of error is that the circuit court erred in dénying his second habeas
petition where no evidentiary hearing was held in his first habeas petition. We have said, "A court
having jurisdiction over habeas corpus proceedings may deny a petition for a writ of habeas corpus
without a hearing and without appointing counsel for the petitioner if the petition, exhibits, affidavits or
other documentary evidence filed therewith show to such court's satisfaction that the petitioner is
entitled to no relief.” Syl: Pt. 1, Perdue v. Coiner, 156 W. Va. 467, 194 S.E.2d 657 (1973). In the
lengthy and comprehensive January 3, 2006, order denying relief in petitioner's first habeas
proceeding, the circuit court cited to this syllabus point and then found that "[tlhe petition demonstrates
that [pletitioner is not entitled to relief; therefore, the [cJourt summarily dismisses [p]etitioner's [pletition
for [w]rit of [h]abeas [c]orpus." Based on this record, and in light of our holding in Perdue, we find no
error. :

Petitioner next claims that the circuit court erred in denying habeas relief in his second habeas petition
- on the ground that he had waived certain grounds for relief in his first habeas petition. Specifically,

petitioner argues that any grounds for relief waived on his first Losh list were not actually waived

because the Losh list he sent to the circuit clerk was merely "a draft" that was not signed by counsel.

The Losh list filed with the circuit clerk by petitioner in his first habeas proceeding claimed twenty-one
of the fifty-three possible grounds for habeas relief. In the January 3, 2006, order denying petitioner's
first habeas petition, the circuit court addressed (1) each of the grounds for relief raised in the petition
and in the three supplements to the petition, and (2) each of the grounds for relief waived by
petltloner s Losh list. With regard to these grounds for relief, we have said,

A prior omnibus-habeas corpus hearing is res judicata as to all matters ralsed and as to aII
matters known or which with reasonable diligence could have been known; however, an applicant
may still petition the court on the following grounds: ineffective assistance of counsel at the
omnibus habeas corpus hearing; newly discovered evidence; or, a change in the law, favorable to
the applicant, which may be apphed retroactlvely Syl. Pt. 4, Losh, 166 W Va. at 762 63, 277

S.E. 2d at 608. .

Petitioner's claim that his first Losh list was merely a draft is belied by the writing petitioner attached to
that Losh list. That writing provided as follows: "Enclosed is a letter to Attorney Chris Janelle and my
'Losh' list, please, place copy with my 'Motion to Compel’ filed June 6, 2005. And in my legal file for

- further use. Thank you!" In this writing, petitioner never claims that the list is a draft or that it is not to
be used in his habeas proceeding. In fact, he clearly states that it is tobe placed in his "legal file for
further use." As such, it is disingenuous for petitioner to now claim that his first Losh list was merely a
draft. With regard for petitioner's claim that his Losh list was not signed by counsel, we note that
petitioner filed his first Losh list with the circuit clerk pro se without giving his counsel an opportunity to
sign it. Further, as we found above; petitioner had the effective assistance of counsel prior to
executing and verifying his first Losh list. Hence, we concur with findings in the order on appeal, that
those grounds for relief ruled upon in petitioner's first habeas proceeding were finally adjudicated on
the merits, and those grounds not waived-on petitioner's second Losh list, but not addressed in
petitioner's pro se pleadings, were waived via procedural defauilt.

Petitioner next argues that the circuit court erred.in denying the relief requested in his second habeas
petition given the existence of newly-discovered evidence showing that he was incompetent during his
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underlying criminal trial. To support such a claim, petitioner was required to articulate in his pleadings,
on the record, or at the omnibus hearing how this claim of newly-discovered evidence satisfied
Syllabus Point 4 of State ex rel. Smith v. McBride, 224 W. Va. 196, 681 S.E.2d 81 (2009) 2 Because
petmoner failed to do so, we find no merit in this assignment of error.

Petmoner s final assignment of error is that the circuit court erred in falling to address'variou_s other
grounds for relief raised in his second habeas petition. Those grounds include the following:
petitioner's sentence is cruel and unusual; his trial courisel was ineffective; the prosecuting attorney,
certain trial witnesses, and law enforcement acted improperly; and venue was improper due to pretrial
publicity. Petitioner also claims that the circuit court erred when it declined to adjudicate seven
additional grounds for relief as constitutional violations of due process Specifically, petitioner claims
he was denied due process where the trial court failed to instruct the jury that murder in the'second
degree is a lesser included offense of murder in the first degree; the trial court failed to instruct the jury
that unlawful assault is a lesser included offense of malicious wounding; the trial court refused to allow
the jury to hear an audiotape of petitioner's statement to the police; the trial judge failed to recuse
himself; the trial court allowed the State to admit into evidence gruesome photos of the decedent's
body; law enforcement failed to promptly present him before a magistrate; and the trial court admitted
evidence resulting from an illegal arrest.

Although petitioner lists these claims, he fails to cite to the record on appeal or to present any legal
argument in regard to them. We have oft said, "On an appeal to this Court the appellant bears the
burden of showing that there was error in the proceedings below resulting in the judgment of which he
complains . . . ." Syl. Pt. 2, Perdue, 156 W. Va. at 467, 194 S. E 2d at 658. Thus, we decline to further
review this assngnment of error.

For the foregoing reasons, we affirm the circuit court's March 12, 2014, order.
Affirmed.

ISSUED: May 15, 2015

CONCURRED IN BY:

CONCURRED IN BY:

Chief Justice Margaret L. Workman

Justice Robin Jean Davis

Justice Brent D. Benjamin

Justice Menis E. Ketchum

Justice Allen H. Loughry Il

Footnotes
1
See Losh v. McKenzie, 166 W. Va. 762, 277 S.E.2d 606 (1981).
2
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Syllabus Point.4 of State ex rel. Smith v. McBride, 224 W. Va. 196, 681 S.E.2d 81 (2009), provides as
follows: ' } ‘ )

"A new trial will not be granted on the ground of newly-discovered evidence unless the case
. comes within the following rules: (1) The evidence must appear to have been discovered since the
trial, and, from the affidavit of the new witness, what such evidence will be, or its absence
satisfactorily explairied. (2) It must appear from facts stated in his [or her] affidavit that [the
defendant] was diligent in ascertaining and securing [the] evidence, and that the new evidence is
such that due diligence would not have secured it before the verdict. (3) Such evidence must be
new and material, and not merely cumulative; and cumulative eévidence is additional evidence of
the same kind to the same point. (4) The evidence must be such as ought to produce an opposite
_result at a second trial on the merits. (5) And the new trial will generally be refused when the sole
_ object of the new evidence is to discredit or impeach a witness on the opposite side. Syl. pt. 1,
~ Halstead v. Horton, 38 W. Va. 727, 18 S.E. 953 (1894)." Syllabus, State v. Frazier, 162 W. Va.
. 935, 253 S.E.2d 534 (1979)." Syllabus point 3, In re Renewed Investigation of State Police Crime
" Laboratory, Serology Division, 219 W. Va. 408, 633 S.E.2d 762 (2006). .
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Additional material
from this filing is
available in the
Clerk’s Office.



