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QUESTION PRESENTED

DOES THE FIFTH AMENDMENT 
TO REMEDY ITS INADVERTENT 
STRUCTURAL ERROR THAT WAS 
ITSELF

COMPEL A COURT OF APPEALS
affirmance of unrecognized
APPARENT FROM THE RECORn

m ~ SINCE THE INVALID JUDGMENT OF THE DISTRICT
OUST Restored to the DEFENDANT THE PRESUMPTION op 

INNOCENCE TANTAMOUNT TO ACTUAL INNOCENCE?
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LIST OF PARTIES

All parties appear in the caption of the case on the cover-page.

CORPORATE DISCI.QSrrpp’ STATEMENT

Pursuant to Supreme Court Rule 

that there is no

parent or publicly held

29.6, Petitioner hereby provides notice
corporation associated with this case, so that there is no

company owning 10% or more of the corporations stock.

LIST OF PROCEEDTNCfi

Pursuant to Supreme Court Rule 

following proceedings 

with the most recent:

14, Petitioner hereby advises that 

are related to the instant petition,
the

beginning

1. Motion to Recall the Mandate 

Court of Appeals. Appeal Nos.
and Reinstate the Appeal, Eleventh Circuit

00-13879-OC and 00-13880-CC Denied on
May 16, 2019. SEE: Appendix A (Order); Appendix B (Mot. to Recall the
Mandate and Reinstate the Appeal).

2. Appeal, Eleventh Circuit 

00-13880-CC
Court of Appeals, Appeal Nos. 00-13879-CC and

Denied August 17, 2001. SEE: Appendix C (Opinion), 
a §2255 motion where the District

This
was an appeal from

Court GRANTED a COA.
3. 28 U.S.C. §2255 Motion to

Civil Case Nos.
Vacate, Set Aside, 

98-CV-6922 (S.D. Fla.)
or Correct Sentence, 

and 98-CV-6923 (s.D. Fla.).

1998 and ultimately denied on 

Certificate of Appealability ("OQA") panted on

The motions were filed on August 28,
February 29, 2000.

May 22, 2000.
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DECISIONS RRT.OM

The Order of, the 

Circuit denying Petitioner 

Reinstate the Appeal

United States Court 

Gonzalez 

appears at Appendix A,

of Appeals for the Eleventh 

s Motion to Recall the Mandate and
and is unpublished.

^^mentof_jtoisdiction 1/

The Order of the 

Circuit denying Petitioner 

Reinstate the Appeal

United States Court of Appeals for the Eleventh 

s Motion to Recall theGonzalez
Mandate and

was filed on MAY 16, 2019. SEE: Appendix A
The instant petition is timely filed because it was filed within 

s Order denying the

the Appeal. The 

Petitioner timely

90 days of the Eleventh Circuit 

Petitioner's Motion to Recall 

Eleventh Circuit

Court of Appeals 

the Mandate and Reinstate
s Order was filed 

mailed the instant Petition
on MAY 16, 2019 and

for a Writ of Certiorari and adjunct pleadingson AUGUST 13, 2019 

at his institution for 

sufficient First-Class 

SEE: PROOF OF SERVICE

by placing these documents into the internal mail system
processing in the U.S. Postal Mail by prison staff,and

Postage was affixed thereon, 

and AFFIDAVIT OF MAILING
and properly addressed.

submitted herewith.
This Honorable Court has i 

§1254(1).
jurisdiction to entertain this cause pursuantto 28 U.S.C.

_!/ Gonzalez,

—ATES' 148 F-3d 1262, 1263 (11th CilV! ■™EMBAIIM v- UHTTrfr'

-1-



CONSTITUTIONAL ^-STATUTORY PROVTSTOmc INVOLVED

This case involves 

States Constitution,
the Fifth and 

which state:
Sixth Amendments to the United

AMENDMENT V

infamous"mlSfon^^rSenSnt 0aPit21' °r “^erwise

public danger; nor shall any person be1?,*111 °f War or 
offense to be twice out in L™ ? “ subJect for the shall be oonpelleTinInv °f life °r limb' "°r
against himself, nor deorivST to te a witnessWithout d■ ■ ,v, — , ?r ved °f 11 Hhrrl V, or

same

property be 
compensation."(emphasis added).

amendment vt

stSSSS^j^pstsr-
accusation; to be confronted with [S <- d Cause of the 
to have compulsory process for ^h^ W;Ltnesses against him; 
favor, and to h^ ^n0btairning witnes^s in his '
(emphasis added). -^anoe of counsel for his rfefon^ >>

STATEMENT OF THE CASE

A*> Nature of the

This case involves i 

a criminal defendant 

of counsel,

States Constitution.

important constitutional questions in relation to 

process and the assistance 

to the United

s fundamental rights to due 

as guaranteed by the Fifth and Sixth Amendments

-2-



Petitioner Gonzalez 

the Due Process Clause 

to utilize

respectfully asks this Court 

of the Fifth Amendment
to decide whether 

compels a court of appeals

from the record 

presumptively void and invalid 

product of apparent but

a remedy of last resort when it is demonstrated
that the Court inadvertently affirmed a 

judgment of the District Court that was the
previously unrecognized 

the District Court
structural 

restores to
innocence that is tantamount

error. Because an invalid judgment of 

presumption of 

Petitioner submits that 

constitutional

a criminal defendant the

to actual innocence,
a court of appeals is 

obligation and duty to prevent 

of appeals's 

justice is submitted 

if recognized initially.

compelled by the Fifth Amendment

a manifest miscarriage of justice, 

and duty to remedy a
A court 

miscarriage of 
compelling today as it would have been

constitutional obligation 

to remain as

As explained herein, 

Mandate and Reinstate 

SEE: Appendix B.

pertinet authorities 

failed to

demonstrated that the 

error because he 

assistance of

Petitioner Gonzalez 

the Appeal in the Eleventh
filed a Motion to Recall the

Circuit Court of Appeals. 

Portions of the
Gonzalez submitted pertinent

record and 

that the Court ofln suPP°rt which demonstrated 

recognize apparent instances
Appeals

of structural 
District Court's judgment

error. Gonzalez 

was the product of structural 

to the effective 

a conflict of interest 

counsel and the 

circumstances from

was deprived of his 

counsel when counsel
Sixth Amendment right

laboring underwas
in representing multiple co-defendants, 

government AUSA deliberatel 

District Court

that conflicted 

y withheld the conflict
the '

/ and that conflicted 

permitted to select substitute
counsel and the government AUSA being 

of his right to

ever informed

counsel deprived Gonzalez
select counsel of hfe choice without the

District Court having

-3-



him of his rights 

have an
amidst a conflict circumstance, including the right to 

Because the
opportunity to select counsel of his choice. 

Sixth Amendment right
erroneous 

to counsel have long 

the judgment, 

he retains the

deprivations of the fundamental 

constitute structural 

argued to the 

innocence tantamount

been held to 

Petitioner Gonzalez 

presumption of 

the utilization 

of justice as

error that invalidates

Eleventh. Circuit that

to actual innocence 

resort to prevent
so as to warrant 

a manifest miscarriage 

538, 557-558 

avoid a

of a remedy of last

recognized in CALDERON THOMPSON. 523 U.S.
(1998)(recognizing that recall of the mandate is appropriate to

miscarriage of justice, as well as a circumstance calling into 

Petitioner Gonzalez
question 

now asks this 

compelled by the Fifth 

but apparent structural

the very legitimacy of the judgment). i 

Court to decide whether 

Amendment to
a court of appeals is 

previously unrecognized 

proceedings.

remedy a 

error in the criminal

This case is 

decided whether the 

appeals to 

time of direct

compelling because the 

^■fth Amendment Due
Supreme Court has 

Process Clause
not previously 

compels a court of
remedy an apparent but 

review.
unrecognized structural

this Court there
error at the

Without guidance from
exists anunacceptable risk that the fundamental guarantees of the Fifth 

protections they mandate
and Sixth 

in the criminal
Amendments, including the basic
process, win have 

denial of Petitioner 

departure from the

never been realized in sane cases. The Eleventh Circuit's 

represents an
s Motion to Recall the 

usual course and
this Court's decisions dictate a

Mandate
unacceptable

principles of judicial 

different outcome
proceedings as

in Petitioner s case.As such, this 

of importance beyond
case raises significant

the particular facts
questions of federal law 

and parties involved,
and issues

that touch

-4-



closely the fair 

litigants have
administration of ijustice. Criminal defendants 

that the due
and other

a reasonable expectation
process protections

afforded them by the Constitution 

abided by and enforced.
and this Court's precedents will be 

Moreover, both the public and criminal defendants 

consistent application
alike have a substantial interest in the congruent and
of this Court s precedents, establishing federal law, 

upon the points and authorities
amongst our domestic 

set forth herein, Petitioner
courts. Based

Gonzalez respectfully beseeches this 

review and vacate the
Honorable Court to grant certiorari

Pri°r judgment.

B‘) S^lent Suron-y of ^-.-2/

Petitioner Gonzalez 

arrested in connection with a 

STATES

s troubles began on February 6, 1996, when he 

SEE; UNITED

was
drug trafficking conspiracy.

y. CASTOR QUINTAIRES GON7.aT.P71 Criminal Case No. 96-CR-6021 (S.D.
Fla.). Also alleged to have

occurred in the Southern District of Florida,Gonzalez subsequently charged withwas
conspiracy to commit income tax 

Fla.). Both
fraud in Criminal Case N°._96=g*-6093 (S.D. cases were then 

to Recall, at 4-5).
consolidated for disposition. CF* Appendix B (Mot.

On July 31, 1996, Gonzalez elected to 

ment. Gonzalez understood
accept a proffered plea 

counsel that the
agree-

upon advisement of his
agreement 

Case No. 96-CR-6Q21 (S.D.

Enterprise 

money, 18 U.S.C. §371,

required him to plead guilty 

Fla.) and 

("CCE"), 21 U.S.C.

to COUNT 1 and 16 in
corresponded to charges of 

§848, and
a Continuing Criminal 

conspiracy to launder

if fully^t forth^Vfhe'background^acts31^ incorporate here as
in his Motion to Recall the Mandate and rSLiIS^^a history contained 
herewith. SEE: Appendix B , at 4-17. ° Reinstate Appeal submitted

-5-



respectively. Gonzalez 

consolidated Criminal Case
additionally pled guilty to the information in the 

Fla.), involving theNo. 96-CR-6093 (S.D. con­
spiracy to commit income tax fraud, 

that he would have to
Gonzalez 

surrender all of his assets
was advised by his counsel

and that he would be
a 20-year mandatory minimum penalty, which is what he 

Gonzalez voluntarily surrendered

subject to
should

expect to receive.
millions of dollars.

However, the entire deal began 

in preparing the Presentence 

attorneys and the Court 

LIFE sentence

to unravel when the Probation officer, 
Investigation Report ("PSR"), notified the

advising that Gonzalez faced a mandatory minimum
as a result of the plea 

Court and the attorneys had
agreement establishing that the

proceeded under the mistaken impression that 
CCE in COUNT 1the 21 U.S.C. §848(a) 

minimum.
carried only a 20-year mandatory 

counsel filedAbruptly, on October 3, 1996, defense
an unsworn

defendant had been misadvised
Motion to Withdraw the Guilty Plea as

and
the plea agreement could 

then filed
not be fulfilled. On October 16, 1996, counsel 

to Continuea subsequent Emergency Motion 

and on October 23, 1996 he filed
the Sentencing Hearing, 

representation, 

a conflict of inter-

a Motion to Withdraw from
explaining for the first time 

est because he had been 

defendants. On November 

Disqualify Defense Counsel 

Significantly- this

to the Court that he had 

simultaneously representing at least 4 of Gonzalez's 

its own Motion toIf 1996, the Government filed

based on the apparent conflict of defense counsel, 

counsel and the
was the very first time that defense

Government ever informed the District 

all along. CF. Appendix
Court that the conflict had existed

B (Mot. to Recall, at 6-7).

On November 4, 1996, 

hearing to address,
the District Court held 

inter alia, the conflict
a "Status Conference" 

of interest situation and

-6-



the pending motions 

of this hearing is 

—• The transcript 

withheld from t-ho

of the attorneys related 

appended to the Motion 

.reveals th*<- ^

District cnnrt the

thereto. The transcript 

to Recall the Mandate
excerpt 

as attachment 
counsel dsUh^^. 

counsel hxr) 

co-defendants

jvernment and

that def^nco
simultanponoi representing multiple coopera tin< 

when the unantifipa^ K
wasnow forced to admit i+ 

tg occur in Gonzales
jtential of a tr-iai ran

— Case. The District Court sternly rebuffed the 

AUSA. CF.
actions of defense 

Recall, at 8-10). 

advised the District 

attorney Richard Diaz, 

Diaz as replacement

counsel and the Government 

At this hearing defense 

Court that they had 

who was

Appendix B (Mot. to 

counsel and the Government AUSA
a replacement counsel chosen,

Present. Defense counsel selected attorney 

AUSA advised the
counsel and the Government 

willing to release
DistrictCourt that it would be 

pay for this particular 

ever informed of his rights 

enced in 

tunity to

seized assets of Mr. 

—iZ/ at no point

circumstance

Gonzalez to
attorney. Significant

was Gonzalez
amidst a conflict

/ nor is it evid- 

have a fair
any manner that Gonzalez understood his right to 

counsel of choice.
oppor-personally select his 

reveals that the District
Instead, the 

and accepted the
record

Court just went ahead 

CF‘ Appendix B (Mot.
suggestionof the attorneys, 

attachment B
to Recall,

to Recall the Mandate, 

next day, November 5, 

acceptance of attorney Diaz, 

was never informed of his 

counsel.

at 8-1G). CF ALSO:
- appended to the Motion

which is a"Status Conference" that occurred the
1996, andshows the District 

cript continues to show 

including his right to

Court's final
This trans-

that Gonzalez
rights,

personally choose his

With the 

guilty rather than
representation of attorney Diaz, Gonzalez 

Diaz negotiated
ultimately pled 

a plea agreement that
proceed to trial.

-7-



resulted In Gonzalez 

CCE charge under COUNT 

The Diaz plea

receiving a mandatory LIFE sentence to the same §848 

Plea agreement.
1 that was contained in the initial 

agreement, however, included the
requirement that Gonzalez 

sentence imposed.
agree to waive his right to appeal the 

to negotiate
jjotably. Diazhad never attempted

another plea 

counsel. On September
agreement with the Governmentafter he became 

Court imposed 

at 11).

replacement
H/ 1997, the District 

Appendix 5 (Mot.
a mandatory LIFE sentence. CF.

to Recall,

°n August 28, 

motion. Civil Case 

The separate

1998, Mr. Gonzalez filed 

NQS.98-CV-692? (S.
a pro se 28 U.S.C. §2255

(S.D. Fla.), 

consolidate criminal 

that he had been 

his attorney had 

cooperating 

y Withheld from him

D* Fla.) and 98=CV-6923 

representative of thecase numbers are
cases. In the §2255 

deprived of his 

labored under 

co-defendants,

motion Gonzalez argued, inter alia,
Sixth Amendment right 

a conflict of interest in
to counsel because

representing multiple 

been deliberate!that the conflict had
and the District Court, and that the District Court had erroneously neg- 

to inquire and inform him of
lected to hold a required conflict hearing
his rights amidst a 

§2255 motion that 

no fair 

fundamental 

replacement

then

conflict circumstance, 
because he

Gonzalez further urged in his
was unaware of his rights and had been given 

he was denied his 

Gonzalez explained

opportunity to select his counsel of choice, 

to counsel.Sixth Amendment right
that

counsel Diaz had been hand 

approved by the Government, 

their decisions.

-picked by conflicted 

with the District
counsel and 

merely agreeing 

District Court denied

Courtwith After a complete briefing, the
and dismissed the 

2000, the District 

CF' Appendix B (Mot.

§2255 motion on February 29, 2000. 
Court granted Gonzalez a

However, 

Certificate of
on May 22, 

Appealability.
to Recall, at 12-13).

-8-



Mr• Gonzalez subsequently argued on
inter alia, that the

appeal to the Eleventh 

District Court
Court of Appeals, 

Section 2255 motion 

because:

Circuit
s denial of his 

clearly erroneous 

°f interest; 

multiple joint

and an evidentiary hearing was
"A" Defense 

The conflict of
counsel had an actual conflict

and "b"interest as a result of counsel's
sentation repre­

prejudice must be
adversely affected his 

presumed. Appeal Nos.
representation and 

00-13879 and 00-13880. Gonzalez had 

Withdraw the
evidentiary hearing because

additionally 

Guilty Plea by
argued that the filing 

counsel
of the Motion to

conflictswarranted an 

to Section 2255 it would 

briefing by the
entitle Gonzalez 

Parties, the
relief. Following a full 

AFFIRMED the DistrictEleventh Circuit

jjNITED STATPg

LEXIS 29495 (11th 

that, 

interest,

this

Court s judgment on August 17, 2000. 

F-3d 1110, 2001 U.S.
V. CASTOR QUINTA TP pc GONZALEZ, 273

App.Cir. 2001)(unpblished). The Eleventh Circuit 

constituted
Panel heldassuming that joint

representation
an actual conflict of"Gonzalez advances 

conflict had a
no allegations Purporting to establish 

(Opinion,
that

meaningful adverse affect."
at 4). Notably.throughout the 

a "meaningful 

representation.

opinion the Court focused entirely upon whetherhad the conflict 

on counsel's
adverse affect" 

CF- Appendix B
^~Gonzalezf rather than 

— (Mot. to Recall, at 13-15).
Motion to Reran the Manrtifn and Reinstate Pho
in March 2019, 

Reinstate the Appeal, 

excerpts. in the 

affirmed a 

record itself 

error. Because the

Mr. Gonzalez filed 

Gonzalez
a Motion to Recall the Mandate and

transcript 

inadvertently

the
apparent structural 

void, Gonzalez

appended to his motion pertinent 

that the Court had

District Court because 

product of

motion, 

presumptively void i
Gonzalez explained 

judgment of the 

it was the 

District Court judgment

established that

was invalid and

-9-



argued that he retained the 

to actual innocence.
presumption of innocence which was tantamountGonzalez urged that the Court 

miscarriage of justice by
upon the

°f Appeals 

utilization of 

structural

to remedy an apparent 

of last

was compelled

even aresort based 

Gonzalez explained

remedy
previously unrecognized

error. 

Pertinent portions 

hearing trans-

that the Court °f Appeals
— the November 4-5, 1995 »

overlookedof the record
Status Conference" 

interest indred 

conflicted 

withholdin

cript — establishing the conflict of 

resentation becanoo
hadaffect" ui an "adverse!G_oounsel's rei

Government anc^ counsel and theactual!
2i^B2Dstance_fraTLthe

^itted_todeliberatel

District Crin-H- 

which

the_conflict
throughout 

was_contrar'
criminalincludim >roceedinae r 

y's legal
jlea negotiating^

to_the_attorne 

informed the

gud ethical re­lations to

apparent ccnfii <-+-
promptly end honest1

Gonzalez additionall 

Motion to Withdraw

Court of th» District
y argued that when 

the Guilty Plea,
conflicted counsel filed the 

a "critical stage of 

assistance of

this wasthe Proceedings" in which he was denied the effectiveunconflicted counsel,

Finally, Gonzalez
requiring the Court of Appeals tosume prejudice. pre-

^ed that these instances of

including the fact 

of his rights

error were 

District Court

structural 

that the
apparent from the 

never

cumstance, including the 

so that when

record itself,

informed Gonzalez
amidst a conflict cir-

right to select Personally his counsel of choice, 

chose
conflicts counsel and the Government ACJSAcounsel and 

of his riahfQ 

relied

replacement

totally unaware 

Gonzalez

suggested it to the District Court Gonzalez was
^^Etions to select an

attorney of his choice. 
s Sixth Amendment

upon the 

did not file a 

Appeals denied

Supreme Court
decisions. 

the Eleventh 

without

a Writ of Certiorari

Ttle Government 

Circuit Court of 
comment.

response and, 

the Motion to 

instant Petition for

on May 16, 2019, 

Recall the Mandate
Appendix A.The

HCW follows.

-10-



Law and Argument in Support of Granting Certiorari.

QUESTION PRESENTED

DOES THE FIFTH AMENDMENT COMPEL A COURT OF APPEALS 
TO REMEDY ITS INADVERTENT AFFIRMANCE OF UNRECOGNIZED 
STRUCTURAL ERROR THAT WAS APPARENT FROM THE RECORD 
ITSELF — SINCE THE INVALID JUDGMENT OF THE DISTRICT 
COURT RESTORED TO THE DEFENDANT THE PRESUMPTION OF 
INNOCENCE TANTAMOUNT TO ACTUAL INNOCENCE?

Petitioner Gonzalez respectfully submits that a synthesis of this 

Court's precedents establish that the Due Process Clause of the Fifth 

Amendment compels a court of appeals to recall its mandate in consideration 

of structural error that is apparent from the record, but was unrecognized at 

the time of appeal. Because structural error invalidates the judgment of 

the District Court — restoring to Gonzalez the presumption of innocence 

tantamount to actual innocence — due process compels the court of appeals 

to recall its inadvertent affirmance of the invalid judgment in order to 

prevent a miscarriage of justice.

In reliance upon this Court's decision in CALDERON v. THOMPSON. 523 

U.S. 538 (1998), Petitioner Gonzalez filed a Motion to Recall the Mandate 

and Reinstate the Appeal in the Eleventh Circuit Court of Appeals. 

Appendix B . Gonzalez explained to the Eleventh Circuit that recall of 

the mandate was necessary to prevent a miscarriage of justice because the 

Court had inadvertently affirmed a District Court judgment that was the

product of apparent structural error and therefore invalid and void__

restoring to Gonzalez the presumption of innocence which is tantamount to 

actual innocence. Gonzalez argued that a manifest miscarriage of justice

SEE:

-11-



will be perpetuated if the Eleventh Circuit were to leave the prior

judgment undisturbed because, at the affirmance of that Court, 

subject to the loss of his liberty without any valid conviction and remains
he has been

factually and legally innocent because of the 

CF. Appendix B (Mot. to Recall, at 1-4) (Introduction).^
presumption of innocence.

Gonzalez argued in his Motion to Recall the Mandate that the Eleventh 

Circuit had misapprehended and overlooked pertinent facts 

when it previously determined that Gonzalez had not demonstrated
in the record

any
meaningful adverse affect" to substantiate the conflict of interest.

Gonzalez explained that the Court had overlooked the significance of a
November 4^ 1996 "Status Conference" transcript which proved unequivocally

an "adverse affect" upon defense counsel s representation. In this transcript 
both defense counsel and the Government AUSA finally admitted to the District
Court that they had deliberately withheld from the District 

that defense counsel had been
Court the fact

secretly representing multiple cooperating 

co-defendants all along, including during plea negotiations. Both defense
counsel and the Government AUSA had totally breached their legal 

obligations to promptly and honestly inform the District 

ential conflict circumstances, and only admitted this when

and ethical

Court of any pot-

they had no
choice since Gonzalez unexpectedly in an unanticipated trial posture. SEE: 

Appendix B (Mot. to Recall, at 23-43), SEE ALSO; ATTACHMENT B appended to 

the Mot. to recall (Nov. 4, 1996 "Status Conference" transcript excerpt).

Because Gonzalez was able to prove from the record itself that there

upon defense counsel's representation,was indeed an apparent "adverse affect"

he argued that he had demonstrated an actual conflict of interest that had 

violated his Sixth Amendment right to the assistance of counsel untainted

3/ CF. Appendix B (Mot. to Recall, at 16-17) (explaining the circumstances 
^SsW^th?e^!^nf(SLfiS°°Vered unrec°9ntiea .structural
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by any such conflict. This was in and of itself a structural error. Yet, 

having established the existence of an actual conflict of interest, Gonzalez 

then proceeded to argue that he was also denied effective assistance of 

counsel at a "critical stage" of the proceedings when apparently conflict^ 

counsel filed a Motion to Withdraw the Guilty Plea. SHE: Appendix B (Mot. 

to Recall, at 43-52). Finally, Gonzalez also argued that he was erroneously 

denied his Sixth Amendmant ri^it to select his counsel of choice because 

conflicted counsel and the Government AUSA chose a replacement counsel for 

him and facilitated that specific representation, which the District Court 

just went along with without ever having informed Gonzalez of his rights 

amidst a conflict circumstance, including his right and fair opportunity 

to select counsel of his own choosing. The denial of the opportunity to 

make the personal selection of counsel was most significant because it 

occurred after the District Court discovered that the attorneys had been 

withholding the conflict circumstance all along and the fact that the 

Government was only willing to release seized assets of Gonzalez to 

for the particular attorney the Government and conflicted counsel had 

selected, but not giving Gonzalez the opportunity to select any attorney 

of his choosing with the same released assets (nor advising Gonzalez of 

his right to do so when assets were made available). SEE: Appendix B (Mot. 

to Recall, at 52-71). SEE ALSO: Appendix B (Mot. to Recall, at 39-42, 63-68 

explaining defective process of the District Court in failing to hold a 

conflict hearing and inform Gonzalez of his rights); (Mot. to Recall, at 

32—36, 36—39 explaining "adverse affect" upon defense counsel aryl role of 

the prosecutor). Gonzalez urged the Eleventh Circuit that, the passage of 

time notwithstanding, the persistence of the constitutional imperative for

pay

-13-



the Court to remedy apparent structural error contemplates the use of a 

remedy of last resort because he is actually innocent as a matter of law 

and as a matter of fact, but has no available remedy to obtain judicial 

review and correction of the fundamental defects in his criminal proceed­

ings. Gonzalez urged the Eleventh Circuit that any opposing interests in 

finality or otherwise must yield to the imperative of a fundamentally unjust 

and invalid conviction, establishing his actual innocence, which could not 

be forfeited or defaulted. The judgment of the District Court which the 

Eleventh Circuit inadvertently affirmed remains as invalid and presumptively 

void today as it did at the time of the Court's appellate review.

2019, the Eleventh Circuit Court of Appeals denied Gonzalez
On May 16,

s Motion to

Recall the Mandate and Reinstate the Appeal without comment on the merits.

SEE: Appendix A (Order).

A synthesis of Supreme Court precedents
supports the utilization of a remedy of
last resort to prevent a miscarriage of
justice.

In CALDERON v. THOMPSON, 523 U.S. 538, 549-550 (1998), this Court 

held that the federal courts of appeals "have an inherent power to recall 

their mandates" in order to protect the integrity of its process, in 

exceptional circumstances. Recall of the mandate is a "last resort" that 

should be exercised in the face of "grave, unforeseen contingencies." Id.

One circumstance that permits a court to recall the mandate is to avoid 

a_miscarriage of justice. CALDERON, 523 U.S. at 557-558. cat-df^qn specific­

ally recognized the utilization of such a remedy when an unforeseen cir­

cumstance "call[s] into question the very legitimacy of the judgment." Id. 523

-14-



U.S. at 558-559. "Although demanding in all cases, the precise scope of 

the miscarriage of justice exception depends on the nature of the challenge 

brought[.]" CALDERON, 523 U.S. at 559. Consistent with all of this Court's 

decisions interpreting the scope of the miscarriage of justice exception, 

CALDERON recognized that the exception includes a circumstance "calling into 

question the very legitimacy of the judgment[, ]" and when there is "a strong 

showing of actual innocence[.]" 523 U.S. at 557 (cit. emit.).

As explained below, the Eleventh Circuit was compelled by the Due 

Process Clause of the Fifth Amendment to recall its mandate under CAT.dkrqn 

because the pertinent Supreme Court decisions establish that the judgment 

of the District Court was invalid and void as a product of apparent structural 

error — restoring to the accused the presumption of innocence which is 

tantamount to actual innocence for purposes of the miscarriage of justice 

exception. This constituted a "strong showing of actual innocence" so as to 

permit a revisiting of the merits of the concluded criminal proceedings under 

CALDERQN' 523 u*s* at 558* calling to question "the very legitimacy of the judgment."

The erroneous denial of Gonzalez's fundamental
Sixth Amendment right to the effective assistance
of counsel and counsel of choice constituted
structural error that presumptively voided and
invalidated the judgment of the District Court.

The errors of the District Court that Gonzalez identified in his 

Motion to Recall the Mandate have been determined by respective Supreme 

Court decisions to constitute "structural error." First, Gonzalez argued 

that the Eleventh Circuit had overlooked the significance of a seemingly 

unimportant "Status Conference" hearing transcript when it concluded in
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its 2001 appellate opinion that he had failed to demonstrate any "meaningful 

adverse affect" to establish an actual conflict of interest. Gonzalez 

explained that the record established an apparent "adverse affect" 

counsel's representation that was proven in the November 4, 1996 "Status 

Conference" hearing transcript because defense counsel and the Government 

AUSA admitted to having deliberately withheld from the District Court that 

defense counsel had been secretly representing multiple cooperating co­

defendants all throughout the criminal, proceedings. Gonzalez explained 

that this was an apparent "adverse affect" upon defense counsel's represent­

ation because he chose (in concert with the government) to breach his 

legal and ethical obligations to promptly and honestly inform the District 

Court of any potential conflict of interest. The November 4, 1996 trans­

cript further proves that defense counsel and the Government AUSA only 

admitted this when they were forced to as a result of an unanticipated 

trial posture of Gonzalez. Since there existed an "adverse affect" 

defense counsel's representation, Gonzalez urged that he had established 

an actual conflict of interest. SEE: Appendix B (Mot. to Recall, at 23-43). 

The Supreme Court has identified that the Sixth Amendment right to the 

effective assistance of counsel is violated when counsel labors under a 

conflict of interest that adversely affects his representation. SEE: OJYLER_v. 

SULLIVAN, 446 U.S. 335, 350 (1980); MICKENS v. TAILOR, 535 U.S. 162, 166 

(2002); STRICKLAND v. WASHINGTON. 466 U.S. 668, 692 (1984); pnr.TQWAY y.

ARKANSAS, 435 u.S. 475, 489-490 (1978). CF. Appendix B (Mot. to Recall, at 

24-25).

upon

upon

Second, Gonzalez submitted to the Eleventh Circuit that, having 

established an actual conflict of interest as a result of the "adverse affect"
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upon counsel's representation in withholding from the District Court and 

Gonzalez his simultaneous representation of multiple cooperating co- 

defendants in violation of his legal and ethical obligations to promptly 

and honestly inf am the District Court of any conflict potential, that 

he was apparently denied his Sixth Amendment right to the effective 

assistance of counsel when apparently conflicted counsel filed a Motion 

to Withdraw the Guilty Plea because this was a "critical stage" of the 

proceedings. SEE: Appendix B (Mot. to Recall, at 43-52). The Supreme Court 

has identified that the Sixth Amendment right to the effective assistance 

of counsel is violated when counsel is denied at a critical stage of the 

criminal proceedings. SEE: UNITED STATES v. CRONIG. 466 U.S. 648, 659-661 

& n. 25, 29 (1984). SEE ALSO: Appendix B (Mot. to Recall, at 45-46) (collecting 

cases establishing that a Motion to Withdraw the Guilty Plea is a "critical 

stage of the proceedings). Gonzalez even explained further that the

Government itself was implicated in the denial of effective, unconflicted 

counsel at this critical stage because it knew and was mutually withholding 

from the District Court the fact that defense counsel had 

flict of interest that he
an apparent con- 

withholding all along. SEE: Appendix B (Mot. 

to Recall, at 36-39, 46) (citing Eleventh Circuit decision vacating conviction 

due to conflict withheld by counsel and government from the District Court, 

in UNITED STATES v. MCLAIN. 823 F.2d 1457, 1462-1464 (11th Cir. 1987)).

was

Third, Gonzalez brought to the attention of the Eleventh Circuit 

that it had all together failed to recognize that the record itself had

contained an apparent denial of his Sixth Amendment right to select counsel 

of choice when conflicted defense counsel and the Government AUSA urged the
District Court to accept the replacement counsel they suggested — and the
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District Court just went right ahead and adopted the suggestion without 

ever informing Gonzalez of his rights amidst a conflict circumstance, 

including his Sixth Amendment right to personally select counsel of choice 

to represent him. SEE: Appendix B (Mot. to Recall, at 52-71).

Appendix B (Mot. to Recall, at 55-58 describing that the District Court 

deprived Gonzalez of his right to counsel of choice by failing to inform 

him of his rights amidst a conflict nor gave him any opportunity to select 

a counsel of his choice once the right was understood; and at 58-71 des­

cribing how District Court and actions of counsel and government AUSA 

withholding conflict prevented District Court from knowing of conflict). 

The Supreme Court has identified that the Sixth Amendment right to the

SEE ALSO:

assistance of counsel encompasses the fundamental right of a criminal 

defendant who has the means to retain an attorney to choose the counsel he 

wishes to represent him. SEE: UNITED STATES v. GONZALEZ-LOPEZ, 548 U.S. 

140, 144 (2006). SEE ALSO: CHANDLER v. FRETAG, 348 U.S. 3, 9-10 (1954);

POWELL v. ALABAMA. 287 U.S. 45, 53 (1932).

Structural error presumptively voids District Court judgment.

Each of the foregoing Sixth Amendment deprivations of the fundamental 

right to the effective assistance of counsel that Gonzalez 

Eleventh Circuit in his Motion to Recall the Mandate
argued to the 

to be apparent from

the record, have been identified by the Supreme Court to constitute structural

error. A judgment that is the product of structural error is presumptively 

void and invalid.

The Supreme Court has explained that the purpose of the structural 

error doctrine is to ensure insistence on certain basic, constitutional 

guarantees that should define the framework of any criminal proceeding.
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CONCLUSION

WHEREFORE,

prays this Honorable 

appoints counsel to

PREMISES CONSIDERED, 

Court grants his 

represent his interests.

Petitioner Gonzalez respectfully 

a Wrlt of CertiorariPetition for
and

of 25^ °UINTAIRES GONZALEZ, if Pursuant tois both true
ft e 26Clare mder the 

28 U.S.c. §1746, penalty 
that the foregoingand correct.

Dated this 13th day of August ./ 2019. Respectfully Submitted,

9?rrectional 0^!^ 

P-o! 2
Coleman, FL 33521-1034
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