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APPENDIX A



IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
United States Court of Appeals
Fifth Circuit
No. 18-40725 FILED
Summary Calendar June 28 2019
Lyle W. Cayce
UNITED STATES OF AMERICA, Clerk
Plaintiff-Appellee
v.
JOSE ARMANDO BAZAN,
Defendant-Appellant

Appeal from the United States District Court

for the Southern District of Texas
USDC No. 7:16-CR-1376-4

Before SMITH, WIENER, and WILLETT, Circuit Judges.
PER CURIAM:*

Defendant-Appellant Jose Armando Bazan appeals the 24-month
sentence imposed in connection with his conviction for conspiracy to possess
with the intent to distribute 500 grams or more of cocaine. For the first time
on appeal, Bazan contends that the district court plainly erred in failing to
award an offense level reduction under U.S.S.G. § 3B1.2 for having a

mitigating role in the offense.

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not

be published and is not precedent except under the limited circumstances set forth in 5TH
CIR.R. 47.5.4.



No. 18-40725

Whether Bazan was a minor or minimal participant under § 3B1.2is a
factual determination. See United States v. Villanueva, 408 F.3d 193, 203 (5th
Cir. 2005). Because this issue was a question of fact capable of resolution at
sentencing, the issue “can never constitute plain error.” United States v.
Fierro, 38 F.3d 761, 774 (5th Cir. 1994).

Accordingly, the judgment of the district court is AFFIRMED.
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United States District Court .
outham District of Texas

UNITED STATES DISTRICT COURT ENTERED

Southern District of Texas September 06, 2018
Holding Session in McAllen David J. Bradlay, Clerk
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
V.
JOSE ARMANDO BAZAN

CASE NUMBER; 7:16CR01376-S5-004
USM NUMBER: 91492-379

[ sce Additional Atiases, Carlos Quintan:

THE DEFEN DANT: Defendant's Attorney
(X1 pleaded guilty to count(s) ) on May 10,2018,

O pleaded nolo contendere to count(s)
which was accepted by the court.

O was found guilty on count(s)
after a plea of not guilty,

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
21 US.C.§ 846, Conspiracy to possess with intent to distribute 500 grams or more of 09/03/2016 1
841(a)(1) and cocaine.

841(bY1%B)

O see Additional Counts of Conviction,

The defendant is sentenced as provided in pages 2 through 6 of this judgment. The sentence is imposed pursuant to
the Sentencing Reform Act of 1984,

O The defendant has been found not guilty on count(s)

(X Count(s) 2nd S§ Ind.. 3rd SS Ind., and 4th $S ind. as to this defendant, [J is IX] are dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States attomey for this district within 30 days of any change of name,
residence, or maoiling address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. Ifordered to -
pay restitution, the defendant must notify the court and United States attomey of matcrial changes in economic circumstances.

July 23 2018

Date of Imposition of Judgment

Signaturc of Judge V

MICAELA ALVAREZ i
UNITED STATES DISTRICT JUDGE
Name and Title of Judge .

September 4, 2018
Date

18-4022689 1351241
NP
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DEFENDANT: JOSE ARMANDO BAZAN
CASE NUMBER: 7:16CR01376-55-004

Judgment - Page 2 of 6

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned fora

total term of 24 months,

The Court further orders that the imprisonment term imposed in the instant offense run concurrently with the imprisonment terms that were.
imposed in Criminal Docket Numbers 7:15CR00936-001 and 7:17CR00691-00] '

O see Additiona! Imprisominent Terms,

X The court makes the following recommendations to the Bureau of Prisons:
That the defendant be placed in an institution where he can receive drug and/or alcohol abuse treatment and/or counseling.
The defendant is remanded to the custody of the United States Marshal,

O The defendant shall surrender to the United States Marshal for this district:
at Oam. Opm.on

O as notified by the United States Marshal,

O The defendant shall surrender for service of sentence at the institution designated by the Burcau of Prisons:
O before 2 p.m. on

O as notified by the United States Marshal.
O asnotified by the Probation or Pretrial Services Office.

RETURN
I have exccuted this judgment as follows:
Defendant delivered on to
at » with a certified copy of this judgment,
UNITED STATES MARSHAL
By
DEPUTY UNITED STATES MARSHAL
18-40725.81
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Judgment — Page 3 of 6
DEFENDANT: JOSE ARMANDQ BAZAN

CASE NUMBER; 7:16CR01376-S5-004

SUPERVISED RELEASE
Upon relcase from imprisonment you will be on supervised relcase for a term of:3 years,
said Supervised Release Terms to run concurrently with the Supervised Release Terms imposed in Criminal Docket Number
7:15CR00936-001 and 7:17CR00691-00}, .

0 See Additional Supervised Release Terms.

MANDATORY CONDITIONS

1. You must not commit another federal, state or local erime,
2. You must not unlawfully possess a controlled substance.
3. You must refrain from any unlawfu! use of a controlled substance. You must submit to one drug test within 15 days of relense from
imprisonment and af least 1w periodic drug tests thereafler, as determined by the court,
O The above drug testing condition is suspended, based on the court's determination that you
Pose a low risk of future substance abusc, {check if applicable)
4. O Youmust make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A
or any other statute authorizing a sentence of restitution, (check if applicable)

6. O Youmust comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, ef seq.) as
directed by the probation officer, the Burcau of Prisons, or any state sex offender registration agency in the location where you reside, work,
are a student, or were convicted of g qualifying offense. (check { applicable)

7. O Youmust participale in an approved program for domestic violence, (check applicable)

You must comply with the standard conditions that have been adopied by this court as well as with any other conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION

See Special Conditions of Supervision,

As part of your supervised release, you must comply with the following standard conditions of supervision, These conditions arc imposed

because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation

officers to keep informed, report 1o the court aboul, and bring about improvements in your conduct and condition,

1. Youmust report to the probation office in the federal judicial district where You are authorized to reside within 72 hours of your
telease from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time frame,

2. Aferinitially seporting to the probation office, you will recgive instructions from the court or the probation officer
about how and when you must report to the probation officer, and Yyou must report to the probation officer as instructed,

3. Youmust not knowingly leave the foderal Judicial distriet where you are authorized to reside without first gelting permission from the
court or the probation officer.

4. You must answer truthfully the questions asked by your probation officer.

5. Youmust liveal g place approved by the probation officer, If you plan to change where you live or anything about your living
arrangenients (such as the people you live with), you must notily tre probation officer at least 10 days before the change, I nolifying
the probation officer in advanco is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of g change or expected change,

6. You must allow the probation officer to visit you at any time at Yyour home or elsewhere, and you must permit the probation officer to
take eny items prohibited by the conditions of your supcrvision that he or she obscrves in plain view,

7. You must work full time (at least 30 hours per week) at  lawful type of cmployment, unlcss the probation officer cxcuses you from
doing 5o, IT'you do not have full-time employment, you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan (o change where you work or anything about your work (such as your position or your job
responsibilitics), yow must notify the probation officer at least 10 days before the change. If noti fying the probation officer at least 10
days in advance is not possible duc to unanticipated circumstances, you must notily the probation officer within 72 hours of

becoming aware of'a change or expected change. .

8. You must not communicatc or Interact with someone you know is cngaged in criminal activity, I'you know somcone has been convicted of
a fclony, you must not knowingly communicate or interact with that person without first getting the permission of the probation officer.

9. ITyou arc amvested or questioned by a law cnforcemens officer, you must notify the probation officer within 72 hours.

10, You must not own, possess, or have access to a fircarm, ammunition, destructive device, or dangerous weapon (j.c., anything that was
designed, or was modified for, the specific purposc of causing bodily injury or death to anpther person such as nunchakus or tasers),

11, You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court,

12 Ifthe probation officer determincs that you posc a risk to another person (including an organization), the probation officer may
require you to notify the person about (it tisk and you must comply with that instruction, The probation officer may contact the
person and confirm that you have notified the person about the risk. 18-40725.82

13. Youmust follow the instructions of the probation officer related to the conditions of supcrvision,
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DEFENDANT: JOSE ARMANDO BAZAN
CASE NUMBER: 7:16CR01376-S5-004

SPECIAL CONDITIONS OF SUPERVISION

Judgment — Page 4 of 6

You must participate in an inpatient or outpatient substance-abuse treatment program and follow the rules and regulations of that program. The
probation officer will supervise your participation in the program, including the provider, location, modality, duration, and intensity. You must
pay the costs of the program, if financially able,

You must participate in an inpatient or outpatient alcohol-abuse treatment program and follow the rules and regulations of that program. The
probation officer will supervise your participation in the program, including the provider, location, modality, duration, and intensity. You must
pay the costs of the program if financially able,

You may not possess any controlled substances without a valid prescription. If you do have a valid prescription, you must follow the
instructions on the prescription,

You must submit to substance-abuse testing to determine if you have used prohibited substance, and you must pay the costs of the testing if
financially able. You may not attempt to obstruct or tamper with the testing methods,

You may not use or possess alcohol,

You may not knowingly purchase, possess, distribute, administer, or otherwise use any psychoactive substances, including synthetic marijuana
or bath salts, that impair a person's physical or mentel functioning, whether or not intended for human consumption, except as with the prior
approval of the probation officer, :

O Sec Additional Special Conditions of Supervision, . 18-40725.83
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DEFENDANT: JOSE ARMANDO BAZAN
CASE NUMBER: 7:16CR01376-55-004

CRIMINAL MONETARY PENALTIES

Judgment — Page S of 6

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6,

Assessment Fine Restitution
TOTALS $100.00

O Sse Additiona! Terms for Crimina! Monetery Penaltics.

O The determination of restitution js deferred until - An Amended Judgment in a Criminal Case (40 245C)
will be entered afier such determination.

O The defendant must make restitution (including community restitution) to the following payees in the amount listed below.
If the defendant makes a partial payment, cach payce shall receive an approximately proportioned payment, unless specified otherwise in

the priority order or percentage payment column below, However, pursuant to 18 U.S.C. § 3664(i), all nonfederal payees must be paid
before the United States is paid. '

Name of Paycg Tota} Loss* Restitution Ordered Priovity or Percentage

O see Additional Restitution Payces,

TOTALS £0.00 $0.00

O Restitution amount ordered pursuant to plea agrecment $

D1 The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the Jjudgment, pursuant to 18.U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).
O The court determined that the defendant does not have the ability to pay interest and it is ordered that:
O the interest requirement is wajved forthe OJ fine OJ restitution.
O the interest requirement for the [J fine I restitution is modified as follows:
O Basedon the Government's motion, the Court finds that reasonable efforts to collect the special assessment are not likely to be effective,

Therefore, the assessment js hereby remitted.

* Findings for the total amount of losses are required under Chapters 1094, 110, 110A, and 113A of Title 18 for offenses committed on or
after September 13, 1994, but before April 23, 1996,

18-40725.84
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DEFENDANT: JOSE ARMANDO BAZAN
CASE NUMBER: 7:16CR01376-S5-004

Judgment —~ Page 6 of 6

. SCHEDULE OF PAYMENTS

Having assessed the defendant's ability to pay, payment of the total criminal monetary penaltics is due as follows:
A X Lump sum payment of $100.00 due immediately, balance duye
O not later than ,or
B3 in accordance with [ C, OJ D, OJE, or X] F below; or

B [0 Payment to begin immediately (may be combined with £J C, I D, or CJ F below); or

C [ Paymentin equal installments of over a period of » to commence days
after the date of this judgment; or

D [1 Paymentin equal installments of over a period of , 10 commence days
after release from imprisonment to a term of supervision; or

E O Payment during the term of supervised release will commence within days after release from imprisonment. The court

will set the payment plan based on an assessment of the defendant's ability to pay at that time; or
F Special instructions regarding the payment of criminal monetary penalties:

Payable to: Clerk, U.S. District Court
Attn: Finance
P.O. Box 5059
McAllen, TX 78502

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due
during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons' Inmate Financial
Responsibility Program, arc made to the clerk of the court,

The defendant shall reccive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Scveral

Case Number
Defendant and Co-Defendant Names Joint and Scveral Corresponding Payee,
(including defendant number) Total Amount Amount if appropriate

O3 sce Additional Defendants and Co-Defendanis Held Joint and Several,
O The defendant shall pay the cost of prosecution.

O The defendant shall pay the following court cost(s):

O The defendant shall forfeit the defendant's interest in the following property to the United States:

0 see Additiona Forfeited Properly.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosccution and court costs. 18-40725.85




