DLD-195° , May 30, 2019
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 19:1338
* JONOTHAN E. PRATHER, Appellant
VS. |
SUPERINTENDENT GREENE SCI ET AL,
(M.D. Pa. Civ. No. 1-18-cv-00973)
Present:  JORDAN, GREENAWAY, Jr., and NYGAARD, Circuit Judges

Submitted are:

(1)  Appellant’s application for a certificate of appealability under
28 U.S.C. § 2253(c)(1); and ‘

(2)  Appellant’s motion for appointment of counsel

. in the above-captioned case.

Respectfully,

Clerk

ORDER

The foregoing request for a certificate of appealability is denied, as jurists of
reasor would not debate the conclusion that Appellant’s habeas petition was untimely
filed. See Slack v. McDaniel, 529 U.S. 473, 484 (2000). Appellant asserts that he is
entitled to relief under Miller v. Alabaria, 567 U.S. 460 (2012). Appeliant’s conviction
became final before the issuance of the decision in Miller, so the timeliness of his habeas
petition is measured from the date of the Miller decision. See 28 U.S.C. § 2244(d)(1)(C).
Appellant’s timeliness arguments rely on the later decision in Montgomery v. Louisiana,
136 S. Ct. 718 (2016), in which the Supreme Court held that Miller applies retroactively
in cases on state collateral review. However, § 2244(d)(1)(C) allows for the statute of




limitations for filing a § 2254 habeas petition to run for ene year after the date on which
an asserted constitutional right, newly recognized and made retroactively available on
collateral review, was “initially recognized” by the Supreme Court, not when it was made
retroactive. See Dodd v. United States, 545 U.S: 353, 357-59 (2005) (concerning
analogous one-year limitation provision for § 2255 motions, holding that the period

~ begins to rurron the date that the new right is “initially recognized,” not on the date en
which the new rule is held to apply retroactively). Reasonable jurists also would not
debate the District Court’s conclusion that Appellant has failed to establish that he is
entitled to equitable tolling of the limitations period. See Holland . Florida, 560 U.S.
631, 649 (2010} Appellant’s motion-for appointment of counsel is denied.

By the Court,

s/Joseph A. Greenaway, Jr.

Circuit Judge

Dated: August 20, 2019
Lmr/cc: Jonothan E. Prather
Rebecca D. Ross

-Patricia S. Dodszuweit, Clerk
Certified QOrder Issued in Lieu of Mandate



IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

'~ JONOTHAN E. PRATHER, ' : CIVIL NO. 1:18-CV-973
Petitioner | (Chief Judge Conner)
V. .
ROBERT GILMORE, et al.,
 Respondents
MEMORANDUM

On February 22, 2012, petitioner J onothan Prather (“Prather”), pled guilty to
one count of first degree murder in the Court of Common Pleas of Potter County,

Pennsylvania. See https://ujsportal.pacourts.us, electronic docket number CP-53-

CR-0000004-2012. On March 26, 2012, Prather was sentenced to life imprisonment
without the pos'sibility ;)f -parole. Id. On April 15, 2018, Prather filed the instant
petition for writ of habeas corpus pursuant to 28 1U.S.C. § 2254, challenging his
underlying sentence. (Doc. 3). For the reasons set forth below, the petition will be

denied as untimely.



https://uisportal.pacourts.us

1. State Court Proceedings’

On February 22, 2012, Prather pled guilty to one count of first-degree murder
for the June 2011 shooting death of another individual. See

https://uisportal.pacourts.us, electronic docket number 53-CR-0000004-2012; see

also Commonwealth v. Prather, 2017 WL 1366141, *1 (Pa. Super. 2017). Prather was

born ‘on September 3, 1991 and was nineteen (19) years old at the time of the
murder. Id On March 26, '2012, fhe trial court sentenced Prather to life

~ imprisonment without the possibility of parole. Id. Prather did not file a direc_t |
appeal. Id.

On June 25, 2014, Prather filed his first pro se petition for post—convi.ction
collateral relief pursuant to the Post Conviction Relief Act (“PCRA”), 42 Pa. CONS.
STAT. §8 9541-46. Id. Prather argued that he was entitled to relief under vMiller V.
Alabama, 567 U.S. 460, 132 S.Ct. 2455, 183 L.Ed.Zd 407 (2012). In Miller, the United

States Supreme Court held that “mandatory life without parole for those under the

ageof 18 a"c.:the_time of their.crimes violates the Eighth Amendment’s prohib_itidn on

‘eruel and unusual punishments.” Id. at 465. In the PCRA petition, Prather argued
that, although his chronological age was nineteen (19) years at, the time of the crime,

his brain was still immature, and he should be treated as a juvenile. See

1 A federal habeas court may take judicial notice of state court records.
Montanez v. Walsh, 2014 WL 47729, at *4 n.2 (M.D. Pa. Jan. 7, 2014); see also
" Reynolds v. Ellingsworth, 843 F.2d 712, 714 n.1 (3d Cir. 1988). Accordingly, in
reviewing this petition, the court takes judicial notice of the publicly available
dockets of criminal and collateral post-conviction proceedings in-the Court of
Common Pleas of Potter County, the Superior Court of Pennsylvania, and the
Supreme Court of Pennsylvania.

:
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Commonwealth v. Prather, 2017 WL 1366141, at *1 n.2. OnMarch3, 2015, the
PCRA court dismissed thé pefition as untimely and found that Prather’s claim
under Miller was inapplicable. Id. at *1. Prather did not file an appeal with the
Pennsylvania Superidr Court. Id. |

On March 24, 2016, Prather filed his second pro se PCRA petition arguing.

that he was entitled to relief under Miller and Montgomery v. Liouisiana, 1365.Ct.

718, 193 L.Ed.2d 599 (2016)%. Id. at *1-2. On April 19, 2016, the PCRA court
dismissed the petition as untimely. Id. On May 16, 2016, Prathrer filed-an- appeal
with the PennsylvaniaSuperior Court. See

https://uisportal.pacourts.us/DocketSheets/Appellate.aspx, electronic docket

number 734 WDA 2016. On April 13, 2017, the Pennsylvania Superior Court
affirmed the PCRA court’s decision dismissing the petition: Id.; see also

Commonwealth v. Prather, 2017 WL 1366141 at *2. The.Super.io,r Court found that

the triai court lacked jurisdiction to consider Prather’s petition because it was
untimely, gnd affirmed the trial court’s decision that Miller was inapplicable
because it does not apply to individuals who were eighteen (18) or older at the time
they committed murder. Id. at *2, On July 18, 2017, Prather filed a petition for
allowance of appeal with théPennsylvania Supreme Court. See

hitps://uisportal.pacourts.us/DocketSheets/Appellate.aspx, electronic docket

2 In Montgomery, the United States Supreme Court held that Miller’s
prohibition on mandatory life without parole for juvenile offenders announced a
new-substantive rule that, under the Constitution, is retroactive in cases on state
collateral review. Montgomery v. Louisiana, 136 S.Ct. 718, 193 L.Ed.2d 599 (2016).
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number 434 WAL 2017. On April 3, 2018, the Pennsylv-ania Supreme Court denied

the petition for allowance of appeal. Id.; see also Commonwealth v. Prather, 183

A.3d 976 (Table) (Pa. 2018).
On April 15, 2018, Prather filed the instant federal .habeas petition. | (Doc. 3).
Ii. Discussion | |
The-court shall “entertain an application for a writ of habeas corpus in behalf
_of,é person in custody pursuant to the judgment of a State couft iny on the ground
that heisin cusfody in violation of the Constitution or laws or treaties of the United
"States.” 28 U.S.C. § 2254(a). A petition filed under § 2254 must be timely filed
under the stringent standards set forth in the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”), Pub.L. No. 164—132, 110 Stat. 1214 (Apr. 24, 1996).
See 28 U..S.C. § 2244(d)(1). Specifically, a state prisoner rlequesting habeés corpus
relief pursuant to § 2254 must adhere to a stétute of limitations that provides, in
relevant.pért, as follows:
(1) A 1-year period of limitation shall apply to an application for a writ
of habeas corpus by a person in custody pursuant to the judgment of-a
State court. The limitation period shall run from the latest of -
(A) the date on which the jﬁdgment became ﬁl;ial by the

conclusion of direct review or the expiration of the time for
seeking such review;

(2) The time during which a properly filed application for State post-
conviction or other collateral review with respect to the pertinent
judgment or claim is pending shall not be counted toward any period of
limitation under this subsection. ' | '

28 U.S.C. § 2244(H(1)-(2); see Jones v. Morton, 195 F.3d 153, 157 (3d Cir. 1999).

Thus, under the plain terms of § 2244(d)(1)(A), a state court criminal judgment does
s .




not become final until appéals have been exhausted or-the time for appeal has

expired. See Nara v. Frank, 264 F.3d 310, 314 (3d Cir. 2001).

Pratherwas sentenced-on March 26, 2012. See https://uisportal.pacourts.us,

electronic ‘ciocket nuﬁllc;er 53-CR:0000004-2012. No direct appeal was filed.
Préther’s time for pursuing a direct appeél expired on April 25, 2012, at which time
his judgrhent became final. See Nara, 264 F.3d at.314; 28 U.S.C. § 2244(d)(1)(A).
The one-year p—eﬁod for the statute of limitations comménced running as of that
date.~Hence; the federal-pétition; which was filed on April 15, 2018, is-patently
untimely. However, the-court’s analysis does not énd here; consideration of both
statutory and equitable tolling must be undertaken.

A. Statutory Tolling

Section 2244(d)(2) tolls the oné-year statute of limitations with resf)ect to the
“time during which a-properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgment or claim is pending.” 28
- U.S.C. § 2244(d)2) (emphas'i's added)T The statufe of limitations Began running on
April 25, 2012 and expired on April 25, 2013. Prather did not file his first PCRA
petition until June 25 , 2014, more than one year after the expiration of the statute of

limitatiens. Because Prather’s one-year statute of limitations to file a federatl

habeas petition had already expired, the filing of his PCRA petition had no effect on

his federal hmitations-périod. See Long v. Wilson, 393 F.3d 390, 394-95 (3d Cir. -
2004) (finding that the PCRA petition had no effect on tolling because “the

limitations period had already run when it was filed”).

fine
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Prather acknowledges that, on its face, his petition was not filed in a timely
manner, but argues that the tolling provision of 28 U.S.C. § 2244(d5(1)(C) extended
the statute of limitations. (Doc. 3 at 15; Doc. 20). In the habeas petition, Prather
again argues that M_iLél; created a new rule of federal constitutional law of-
retroa.ctive application th-at is relevant to his case. (Id.) Asstated supra, the Miller
Court held that sentences of mandatory life imprisonment without parole imposed
upon juveniles who were under the age of eighteen (18) at the-time they comr—nittéd
murder were unconstitutional. Miller, 567 U.S. 460. Prather acknowledges that he
was nineteen (19) years old at the time he-committed the relevant crime. (Doe. 20). |
However, he arguesthat “[t]he fact that'the Supreme Court .set theage of 18 as the
deciding line for ‘adulthood’ should not be seen as completely cbntrolling since |
nothing was ever spoken about not extending the age to 18, 19, or even 20.” (Id. at
5). The Supreme Court in Miller did not exténd-its rationale or holding beyond
applicatidn to juveniles, and by its plain language the Court excluded applicat.ion of
its ho.lding to individuals jc-ighteeﬁ (18) years of ége Qr_o"l‘der. Miller, 567 U.S. at 465.
Thus, districf courts within the Third Circuit have foutine‘l& rejected arguments

that Miller granted any new constitutional prot_ections.to indiyiduals eighteen (18)

years of age or older. See. e.g.,.Pritchard v. Wetzel, 2014 WL 199907, *3 (E.D. Pa.
Jan. 16, 2014) (collecting cases). Based upon the plain language employed by the

Supreme Court in Miller, no new constitutional right was created that would'be

applicable to Prather, who was nineteen (19)-years of age at the time of his crime.
Consequently, the AEDPA statute of limitations is not subject to.statutory tolling.

As such, Prather must establish thathe is entitled to sufficient equitable tolling of
6
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the AEDPA’s limitations period in order for his habeas petition to be considered
" timely filed.
B. Equitable Tolling

Equitable tolling of the limitations period is to be used sparingly and only in

“extraordinary” and “rare” circumstances. See Satterfield v. Johnson, 434 F.3d 185,

195 (34 Cir. 2006); LaCavav. Kv-ler, 398 F.3d 271, 274-75 (3dCir. 2005). Itis onlyin .

situations “when the principle of equity would-make the rigid application of a
limitation period unfair” that the doctrine of equitable tolling is to be applied. See

Merritt v. Blaine, 326 F.3d 157,.168 (3d Cir. 2003). Genefally, alitigant seeking

equitable tolling must establish the following two elements: “(1) that he has been

pursuingA his rights diligently, and (2) that some extraordinary circumstance stood

in his way.” Pace v. DiGuglielmo, 544 U.S. 408, 418, 125 S.Ct. 1807, 161 L.Ed.2d 669
(2005).
With respect to the diligent pursuit of rights, petitioner must demonstrate

that he or she exercised reasonable diligence in investigating and bringing the

claims. See Robinson v. Johnson, 313 F.3d 128, 142 (3d Cir. 2002). Mere excusable

neglect is not sufficient. See LaCava, 398 F.3d at 276.. Moreover, “the party seeking

~ equitable tolling must have acted with reasonable diligence throughout the period

he seeks to toll.” Warren v. Garvin, 219 F.3d 111,113 (2d Cir. 2000) (quoting Smith

v. McGinnis, 208 F.3d 13, 17 (2d Cir. 2000)).

. Extraordinary circumstances have been found where (1) the respondent has |
actively misled the petitioner, (2) the petitionef has in some extraordinary way been

prevented from asserting his rights, (3) the petitioner has timely asserted his rights
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mistakenly in the wrong forum, or-(4) the court has misled a party regarding the

steps that the party needs to take to preserve a claim. See Jones, 195 F.3d at 159;

Brinson 'V..Va-u;:hn, 398 F.3d 225, 230 (3d Cir. 2005).

Prather presents no evidence to ~a-¢c6unt for the delay in segking relief in
federal court. (See Docs. 3, 20).. Nor does he indiqafe that extraordinary
circumstances obstructed his pursuit of post-conviction relief. Therefore, equitable
tolling of the AEDPA statute of limitatioﬁs is not warranted in this case.

III. Certificate of Appealability

Pursuant to 28 U.S.C. § 2253(c), unless a circuit justiée or judge issues a
qeftiﬁcate of appealability (“COA”),an appeal may not be taken from a final order
ina proceéding under 28 U.S.C. § 2254. A COA may issue only if the applicant has
made a substantial showmg of the denial of a const1tut10nal right. 28 U.S.C. §

2253(c)(2). “A petitioner satisfies this standard by demonstrating that Jur1sts of

reason could disagree with the district court’s resolution of his constitutional claims»

or thatjufists could conclude the issues presented are adequate to deserve

encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322 (2003).

“When the district court-denies a habeas petition on pro_cedurgl grounds without

" reaching the priscner’s underlying constitutional claim, a COA should issue when
the pfisoner shows, at least, that jurists of reason would find it debatable whether
the petition states a valid claim of the denial of a constitutional right and that jurists

of reason would find it debatable whether the district court was correct in its.

Lo




procedural ruling.” Slack v McDaniel, 529 U.S. 473, 484 (2000). Here, j:urists of
reason W'.O'Llld not find the disposition of this case-debatable. Accordingly, a COA
Wiﬂ not issue.

IV, Coﬁclusion

For the reasons set forth above, the petition for writ of habeas corpu's. will be

denied as untimely.

An appropriate order will issue.

/S/ CHRISTQPHER C. CONNER
Christopher C. Conner, Chief Judge
United States District Court

Middle District of Pennsylvania .

Dated: January 17, 2019
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNS‘YLVANIA

JONOTHAN E. PRATHER, :  CIVIL NO. 1:18-CV-973
Petitioner | :  (Chief Judge Conner)
V. :
ROBERT GILMORE, et al.,
Respondents
ORDER
AND NOW, this 17 th 'day of J anuarsr, 2019,- upon consideration of Ithe petition
for writ of habeas corpus (Doc. 3), and in accordance Witi’l the court’s memora;ndum
of the same da’;e, it is hereby ORDERED that:
1. The petition for writ of habeas corpus (Doc. 3) pursuant to 28 U.S.C. §
2254 is DENIED as time-barred by the statute of limitafcions. See 28

U.S.C. § 2244(d).

- 2. There is no basis for the issuance of a certificate of appealability. See
' 28 U.S.C. § 2253(c). :

3. All pending motions (Doc:s. 15, 23) are DISMISSED.

4, The Clerk of Court is directed to CLOSE this case.

/S/ CHRISTOPHER C. CONNER
Christopher C. Conner, Chief Judge
United States District Court

Middle Distriet of Pennsylvania




