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| IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-15247-A

ROBERT WAYNE GILLMAN,
Petitioner-Appellant,
B versus
-SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
FLORIDA ATTORNEY GENERAL,
.Respondents-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

Before: WILLIAM PRYOR and ROSENBAUM, Circuit J udges.
BY THE COURT: |

Robert Wayne Gillman has filed a motion for reconsideration, pursuant to
11th Cir. R. 22-1(c) and 27-2, of this Court’s order dated April 24, 2019, denying his motion for a
certificate of appealability and denying as moot his motion for leave to proceed in forma pauperis.
Because Giilman has not alleged any points of law or fact that this Court overlooked or

misapprehended in denying his motion, his motion for reconsideration is DENIED.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

. No. 18-15247-A

ROBERT WAYNE GILLMAN,
Petitioner-Appellant,
veﬁus |
SECRETARY, FLORIDA DEPARTMENT OF CORR.ECTION‘S,.
FLORIDA ATTORNEY GENERAL,
Respondents-Appellees,

Appeal from the United States District Court
for the Middle District of Florida

ORDER:

Robert Gillman ié a Florida prisoner serving a life sentence of im.prisonment after a juty
convicted him of first-degree murder, second-degree murder, and armed burglary. He seeks a
' certxﬁcate of appealabxhty (“COA™) and leave to proceed in forma pauperzs (“IFP”) to appeal the
denial of his construed Rule 60(b), Fed. R. Civ. P., motion, in which he argued that his first 28
U.S.C § 2254 habeas corpus petition, which was filed in 2010, was timely. Specifically, he argued
tixat this Court overlooked the fact that he had signed his Fla. R. Crim. P, 3.850 motion a few days
. ‘before the one-year limitation period expired; but his postconviction counsel failed to timely file
his Rule 3.850 motion.

This Court has held that “a [COA] is required for the appeal of any denial of a Rule 60(b)

motion for relief from a judgment in a § 2254 or § 2255 proceeding.” Gonzalez v. Sec'y for Dep't
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of Corrs., 366 F.3d 1253, 1263 (11th Cir. 2004) (en banc). To merit a COA, & movant must show -
| that reasonable jurists would find debatable both (1) the merits of an underlying claim and (2) the
procedﬁral issﬁes that he seeks to raise.. See 28 U.S.C. § 2253(c)(2); Slqck v. McDaniel, 529 U.S.
473,478 2000 - |
The appeal of a Rule 60(b) motioﬁ is hmlted to a determination of wheﬁler the district court
abused its discretion in denyihg the motion and sﬁall not extend to the validity of the underlying
. ju.dgment per se. Ricé v. Ford Motor Co., 88 F.3d 914, 918-19 (11th Cir. 1996). A Rule 60(b)
moﬁ;)n permissibly may assert that a federal court’s previous habeas ruling that precluded' a merits
detenniﬁaﬁon (ie, a procédmal ruling such as failure to- exhaust, & procedural bar, or a
statute-of-limitations bar) was in error. Gonzalez v. Crosby, 545 U.S. 524, 532 n.4 (2005). To
show that the district court abused its discretion in denying a Rule 60(5) motion, the petitioner
' ‘hust demonstrate a justiﬁcation so compelling that the district court was required to vacate its -
order.” Cano V. Bakér, .435 F.3d 1337, 1342 (11th Cir. 2006)
Here, the district court did not abuse its discretion in denying Gillmén’s Rule 60(b) motion
.because he merely so_ught to mﬁﬁgate the timeliness of his § 2254 petition based on equitable
tolling, which had already been resolved against him by the district court and this Court.
Moreover, Gi}lman did not assert any qther basis for relief demonstrating that the denial of his
motion was unwarranted. See Cano, 435 F.3d at 1342, Accordingly, Gillman’s motion for a COA

is DENIED. His motion for IFP status is DENIED AS MOOT.

/8/ Robin S. Rosenbaum
UNITED STATES CIRCUIT JUDGE
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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA

| OCALA DIVISION ~

ROBERT WAYNE GILLMAN,
Petitioner, .

v. - Case No: 5:10-cv-380-Oc-10PRL

SECRETARY, DEPARTMENT OF

CORRECTIONS and FLORIDA ATTORNEY

GENERAL L

Responderits. 4
' /

| ORDERV.

By Order dated May 14, 2018, on remand from .thev Court of Appeals, the Court liberally
construed a petition' for habeas relief that Petitioner filed in another case to ilncllrde- a motion for
relief from Judgment in this matter -5 10 cv-380 After allowing Petitioner the opportunrty to fi IeA
motrons memoranda and exhrbrts the Court denred the motion. Petltroner has since filed a

| Notice of Appeal (Doc 77) Motron for Certrf cate of Appealabrllty (Doc. 80) and Motion for Leave
‘to Appeal In Forma Pauperis. (Doc. 78) o

The Court should grant an apphcatron for a Certifi cate of Appealabrlrty only if the Petrtroner

" makes a substantial showrng of the denial of-a constrtutronal nght1 To make thrs showrng,.

Petitioner "must demonstrate that the issues are debatable among jurrsts of reason" or "that a

.' court could resolve the issues [dlfferently] "2 In addrtron Petrtloner could show "the questlons

1 See Fed.R.Civ. P. 22: see also 28 US.C. § 2253. _
2 Barefoot v. Estelle, 463 U.S. 880, 893 n.4, 103 S.Ct. 3383 (1983) (citation omitted).
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are adequate to deserve encouragernent to proceed further."3 Specifically, .where a district court -
“has rejected a prisoner's constitutional clain1s on the merits, the petitioner must demonstrate
that reasonable jurlsts would find the district court's assessment of the constitutional clarms

- 'debatable or wrong 4 .
Here, the Petitioner has-not identified in his Mo_tion for Certificate of Appealability the
speciﬁc issue or issues he intends to argue in the Court. of Appeals, .nor has he presented any
authority suggestlng that reasonable Junsts wouId ﬁnd this Court's ruIrng to be debatable or

Wrong. As such, he is not entltled to relief.

Accordlngly, the request for a Certificate of Appealabrhty (Doc 80) is. DENIED and the
' Motlon for Leave to Proceed on Appeal as a Pauper (Doc. 78) is DENIED

T IS SO ORDERED.

DONE and ORDERED in Ocala Florrda on February 5, 2019.

UNﬁE-D STATES DISTRICT JUDGE :

3.

4 See Slack v. McDanreI 529 U.S. 473,484, 120 S.Ct. 1595 (2000) Hernandezv. Johnson,
213 F.3d 243, 248 (5th Cir.), cert cert denied, 531 U.S. 966 (2000) :
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
~ OCALA DIVISION

ROBERT WAYNE GILLMAN,

» Petitioner, o _ R : ,
V. case no. 5:10-cv-380-Oc-10PRL

SECRETARY, DEPARTMENT
OF CORRECTIONS, et al., -

Respondents. -
/

ORDER

By Order dated June 19, 2013, the Court denled the Petition filed pursuant to 28
u.Ss.C. § 2254 (Doc 33) An amended order was entered and Judgment followed. (Doc
37, 38). By Order dated May 14, 2018, becaUse ofa remand the Court Iiberally construed
a petltlon for habeas relief that Petltloner flled in 5:16- -Cv- 479 (Doc. 4) to include a motion
for. relief from Judgment After aIIowmg Petitioner the opportumty to file motlons,‘
memoranda and exhibits, the Court denied the motion. (Doc. 74). F.’ending before the
Court isi P_etitionet’s Motion for Reconsideration of the denial of tne Motion for Relief from
Judgment. (Doc. 75). lv

Ulpon due consideratidn, the motion (Doc.' 75) is DENIED. The ‘request for relief
from judgment was properly denied for the reasons_stated in the Conrt’s N.ovember 14,ﬂ
2018. Petitioner nas not otherwise demonstrated that he is entitled to relief. .

IT 1S SO ORDERED.
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DONE and ORDERED at Ocala, Florida, th-is 6th day of December, 2018.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA -
| OCALA DIVISION
ROBERT WAYNE GILLMAN,

Petitioner,

V.o " caseno. - 5:10-cv-380-Oc-
' "33PRL :

SECRETARY; DEPARTMENT
OF CORRECTIONS, et al.,

Respondents.

ORDER

Petitioner, é state inmate proceeding pro.se, filed his Petition for Writ-_of Habeas Corpus
pursuant to 28 U.S.C. § 2254. By Order dated June 19, 2013, after an evidentiéry hearing, the
Court denied the Petition as untimely. (Doc. 33). An ‘Arvnen.ded__Order and Judgment were
entereld. (Doc. 37, 38). Pending before the Ceurt Ais Petitidner’e Motion for Relief from Judgment
filed pursuant to Rule 60(b) of the Federal Rules of Civil Procedure. (Doc. 51)." The mot_ion is
based on Petitioner’s argdment that the Court should have considered his attorneye’ miseonduct
-in determining the issue of equitable tolling. Petitioner tmas fiiled a m',emorandum (Doc. 54) and a
number of notices and exhibits in support of the request for relief. (Docs 56, 57, 58, 62 64, 65,
66, 69 and 70) For the reasons stated in thls Order, Petutloners Motion is due to be denied.

Procedural History

At the time this matter cemmenced, the issue before the Court was whether the federal

! Although the docket reflects that Petitioner lmtlated this case through counsel, the
Court will consider the pro se post-conviction motion given the nature of the procedural hlstory
. and the arguments relating to counsel's performance.

1
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habeas Petition was timely filed. Petitioner provided the following argument regardihg timeliness
in his Petition:
~ Charles Daniél Akes, Esquife, wés hired imfnediately after the conclusion of my

direct appeal to prosecute a motion for post-conviction relief in state court. |

specifically and repeatedly directed that he do so within such time as to preserve my

ability to comply with the time limitations of 28 U.S.C. 2244. Mr. Akes failed to do -

so and frustrated my ability to file within that period. When his failure to act timely

became apparent, | obtained other counsel, who diligently investigated the grounds

for post-conviction relief and filed a motion in state court on June 20, 2006. | also

had filed a motion to correct sentencing error on July 8, 2005 (having earlier filed it

by placement in institutional mail) and appealed from the denial thereof to the Fifth

- District Court of Appeal (No. 5D05-269), resulting in affirmance on January 18,

2006. : ‘ : _

Mr. Akes’ license to practice law has been sus;peynde.d by the' Supreme Court of

Florida because of his failure to provide services for other clients of his, including

clients for whom he was hired to provide timely and competent services on motions

for post-conviction relief. : :

Respondents filed a response moving to dismiss the Petition as untimely; (Doc. 4).
Petitioner, through cbunsel, filed a reply to the response arguingl that equitable tolling should apply
because of Mr. Akes’ performance. (Doc. 11)..

‘On March 6, 2013, the Court conducted an evidentiary hearing to address whether.
Petitioner would have timely filed his habeas petition but for his counsel's alleged deficient
performance, and whether Petitioner’s claim was _prchdUréIIy _defaulted, (Doc. 20).

The parties agreed at the hearing that the Petition was untimely filed outside of the statute
of limitations and it was due to be dismissed without the application of equitable tolling. The
parties subsequently filed memoranda. By Amended Order dated July 5, 2013, the Court found
that Peti'tioner’s_ counsel, Mr. Akes, did not prevent him from timély filing his Petition. (Doc. 37).

Accordingly, the Petition was denied with prejudice as Untimély. (Doc. 37).

L In 2014, the United States_Couft of Appeals for the Eleventh Circuit affirmed the decision

2
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ﬁnding that this Court correctly concluded that. Petitioner was not entitled to equitable tolling
because he.f'ailed to show a causal connection between Mr. Akes’ misconduct and his failure to
timely file the federal petition. (Doc. 44) Mandate was |ssued (Doc. 47) The United States
Supreme Court denred a writ of certiorarl (Doc 48)

In 2016, Petitioner, proceeding pro se, filed another petition pursuant to 28 u.s.C. § 2254
in case number 5: 16 cv-479.2 By Order dated December 16, 20186, the Court dismissed lt as
successrve because Petitioner had not demonstrated that he had obtarned permrssron from the
Eleventh Circuit Court of Appeals to file a second or successrve petition The Court then denied

- Petitioner’'s Motion for Reconsrderation |
© The docket in5:16-cv-479 reflects that the.Co'urt of Appeals affirmed |n ‘par.t, vacated in part
and remanded that case to this Co_'urt. Speciﬁcally,.th‘e .Court.of Appeals agreed that “Gillman’s
§2254 petition, if construed as such, wass.econd o’; success_ive and that he was re_quired to obtain
aUthorization from [th'e Court of Appeals] 'before filing it in tne district court, which ne did notdo.”
id. However, the order also provided that Petitioner “contends that the district court failed to
co.nsider his request to construe his petition, insofar as it pertained to equitable toI'Iing based on
the conduct_ of his IaWyers who 'repl.aced'-Akes,, as.a motion fo,_r'r,elief under Federal Rule of Civiiv
'Procedure 60(b)(6) from the judgment dismissing n'is initiall§ 2254 petition.” The Court of Appeals |
held a remand was warranted bec_ause it could not discern from the record_ ‘\i\rhether this_Court ‘
considered Petitioner's toI‘Iing argument under Fed.R.Civ.P. 60(b)(6) or, if 50, on what grounds it
. may have rejected t'h‘e argument. The order provided that “we remand for the district court to

decide whether to entertain Gillman'’s pleading as a Rule 60(b)(6) motion and, if so, whether relief

2 The petition was ﬁled on the standard habeas form.

3
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ie warranted.” Id.

By Order dated. M'ay 14, 2018 because of the remand, the Court Iiberally construed the
petltion f||ed in 5: 16 cv-479 (Doc. 4) to mclude a motlon filed pursuant to Rule 60(b)(6) of the
Federal Rules of Civil Procedure. In light of the fact that Petltloner is seeking relief from Judgment
with respect to the initial _ruling, the Court found that the motion was more properly docketed i |n the
instant case - 5:1 0-cv-380. _ ,

Rule 60(b) Motion
. Inthe Petition filed in 5:t 6-cv-479,_ Petitioner raised seven grounds for rellief.3AAgyain, these
claims were deemed successive, but Petitioner provides an additional argument unde'rthe habeas
formfs section on timeliness, which is the basis fpr the request for relief frondjudgment under Rule
60(b). Now, Petitioner switches focus from Mr. Akes’ performance to William Sheppard and Bryan
DeMaggio’s alleged misconduct. William'Sheppa_rd a'nd Bryan DeMaggio‘ represented Petitioner
at the evidentiary hearing.* |

The‘ background and facts that were before the Court at that hearing are thoroughly -

' discussed in the JuIy_5, 2013 Order denying the Petition. Id. Inrelevant part, Petitioner hired Mr, |

Akes in 2004 to handle his 3.850 post—convictio_n motion. The evidence atthe hearing showed that

* The seven grounds for relief were: (1) ineffective assistance of counsel due to the
conflict of interest of trial counsel’s partner, Tricia Jenkins, esquire; (2) the trial counsel failed to
inquire regarding conflict of interest; (3) ineffective assistance of counsel for failing to properly
and timely investigate and assert the incompetency of state witness Ralph Troisi; (4) ineffective
assistance of counsel for failing to object to jury instructions identifying Gallard as Gillman's
accomplice; (5) ineffective assistance of counsel for failing to object to supplemental jury
instruction in response to question by the jury; (6) ineffective assistance of counsel for failing to
object to and affirmatively present inadmissible hearsay testimony relating to the entry into
Town's residence; and (7) ineffective assistance of counsel for failing to properly and timely
assert Defendant's competency to stand trial.” (Doc. 51).

“The record reflects that Mr. Sheppard filed the original petition in the instant case on
Petltioner ] behalf (Doc. 1).
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Petitioner and hie family and friends made several attempts to communicate with the attorney and
his staff regarding the status of his motion. Clearly dissatisfied with the response, or lack thereof,

. Petitioner eventually requested that Mr. Akes return his transcripts, and in August 2015, he fiied
a cemplaint vrith the _Flerida Bar. Petitioner testified at.t:he' evidentiary hearing that after the
Florida Bar made its November 17, 2005 ruling that there was no cause regarding tite cornplaint,
he knevir that ‘h_is relationship with Mr. Akes’ had ended and he decided te look for another
attorney.

Because the only question before the Court \ivas Mr. Akes’ performance, the Court based
its decisien regarding the application of equitable tolling ~soIer on Petitioner'e interactions with that
attorney.. Notably, Petitioner argued that Mr. Akes’ failure to return his transcripts prohibited him
from filing his 3.850 motion. In order to make that determination, the Court considered testimony
regarding Petitioner’s subsequent relatiens‘hip_s: with other attorneys and ‘the_ir ability to file the
motion with the transcripts. | | | |

' After Petitioner deemed Mr. Akes’ representation to be terminated, he hired another
attorney, Stephanie Mack, through his sister to handle the matter. Tinte still remained under the "
‘statute of limitations to file his 3.850 rnotion‘._ Howlev.er; P_etitiqner testified that Ms. Mack disclosed
that a eenﬂict of interest existed. Petitioner stated that‘. he‘-r:efu"sed te sign a waiver.with respect
to the conflict of interest and disc.harged Ms. Mack in March 2005. But, Petitioner’s deadline t'o‘
file the 3.850 motion was April 17, 2005, so that time stili remained to do so. - |

~ Instead of filing the motion pro se, Petitioner hired William Sheppard and Bryan DeMaggio |
to pursue the matter. Petitioner signed the motion on Apriiizl, 2006, which ineluded citations to
the trial transcripts. It was untimely filed on June 20, 2006. | | |

- In the July 5, 2013 Order, the Court found that even if M.r. Akes improperlvy failed to return

,.5
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the transcripts, Petitioner still had months to pursue his clairns, obtaintranscriots, and Mr. Akes
did not prevent Petitioner from complyin.g with the statute of Iimitations.'
Havrng failed at his equrtable tollrng argument based on Mr Akes’ performance Petitioner
contends in the instant motion, 3 years Iater that he is entltled to relref from judgment because
“Mr. Sheppard and Mr. DeMaggro were the reason he did not comply with the statute of limitations.
(Doc. 51). Petitioner states that he transmitted his.3.850 motion on April 12, 20086, 5 days before
the deadline, but due to Mr.-Sheppard .and Mr.' DeMaggio’s ignorance, inadvertence and deliberate
acts, it was untimely ﬁled. Petitioner claims that th'e'attorn'eys’ f'aillure to timely file the motton has
deprived him of the opportunity to present his factual innocence claims.® Petitioner argues that
this Court erred in only considering Mr. Akes’ actions in conducting the equitable tolling analysis
and he should be allowed to proceed. . Specrfrcally, Petltroner states that the Court failed to
consider that Petrtloners 3. 850 was sngned notarrzed and mailed to Mr. Sheppard and Mr. -

DeMaggio 5 days prior to the expiration of the statute of limitations.®

3 Petitioner refers to two grounds for relief he raised in his initial habeas petition: (1)
ineffective assistance due to conflict of interest of trial counsel; and (2) ineffective assistance for
failing to investigate the competency of the State’s most critical witness, Ralph Troisi. A review
of PACER reflects that Petitioner filed an application to submit a successive petition, which was
denied. See |n re Robert Gillman, docket number 15-14723. Petitioner argued that trial
counsel's conflict of interest deprived him of the exculpatory evidence of Troisi's incompetency
to testify and that Jenkins, trial counsel’s law partner, the state and the trial court perpetrated a
fraud on the jury by falsely representing Troisi as competent to testify and concealing evidence
of incompetency. The Eleventh Circuit Court of Appeals found that the claims did not merit
authorization to proceed. The order provides that the evidence that Petitioner relied upon could
have been discovered following a reasonable investigation before is original 2254 proceedings
ended, as he contended in his original 2254 petition that Troisi's incompetency had been
concealed from him. Further, the order states that any evidence of Troisi's incompetency as a
star witness or the concealment of such evidence relates to the sufficiency of trial evidence
against Petitioner, but does not demonstrate, by clear and convincing evidence, that he is -
actually rnnocent of his offenses.

% The mailbox rule does not apply to prisoners with counsel. See United States v.
Camilo, 2017 U.S. App. LEXIS 6747, *4 (11th Cir. 2017)..

6
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For the first time in his memoraﬁdum, Peﬁtioner also claims that Ms. Mack caﬂsed the late
filing because of her conflict of interest.A (Doc. 54). Petitioner statés that while this Court
acknowledged Ms. Mack’s cbnﬂ_ict of interest, it did not discuss lor factor it into its equitable tolling
analysis. Petitioner cléims that he “cannot be charged with the time spént while Mack was
retajned; but not représenting-his interests.” |d. Petitioner-statés that the attprney failed to act as
his representativeand he is entitled to equitable tolling “during that time.” ﬁ

Petitioner then argues that he was pr.eju_diced. by counsels’ conflicts of interest dating back
to 1997 m'aking referénce to an “agency bre.ach” t'hroug,hou,t the memorandum.: I_d_ Petitioner
complains about his_coUnseIs’ performance at trial and counsels’ alleged'co.nﬂiéts during his
appeals and habeas proceedings. Petitioner claims that his trial counsel ”introdu'ce_d inadmissible
hearsa_y evidence later relied‘u'pon during fhe Staté’s clésing arguments to prové the bui’glary-
charge fnékiﬁg the attorney an ageht of theﬁ state; trial cbuﬁsel cbnfinuously interfered with other
attorneys for Petitioner thfoughout his state appeél .énd habeas proceedings; Mr. Tr_oisi’s mental
health records were withheld through trial counsel’'s “agency breach;” and there is no reasonable
explanation for the late filing of his 2254 p'eti,tion other than Mr. Sheppard’s self-interest, divided
loyalties, dishonesty and bad faith.” 1d.
| Moreover,' Petitioner cbnte‘nds that this Cou‘rt_ erred in not construing his habeas petiti'on as
a motion under Rule 60(b) and the Court can recpen the caée. Id. Itappears that Petitionevr adds
that he is entitled. to proce’ed with his claims through equitablle tol.ling. becaﬁs.e he.is factu'ally'v-

mnocent In sum, Petltloner malntalns that he is entitled to eqwtable tolllng because his attorneys,l

abandoned him or labored under a conﬂlct of mterest and Glllman had his state post-conviction

7 Petitioner states that “Johnson Vipperman and Jenkins are an associate/sister law firm
of Sheppard, White, Thomas, Kachergus and DeMaggio.” (Doc. 54).

7 .
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motion signed, nota.rized, and turned over to-prison ofﬁcials'prio_r to the expiration of AEDPA’s
limitations period.” Id. o

"~ The Court is not persuaded that Petitioner is entitled to reliéf from the final judgment. Rule
60(b) of the Federal Rules of C_ivil Pr’ocedtjre perrttité a court to relieve a party from a judgment,
order, or proceeding'in a limited rtumber of circtJmstances tncluding: (1) mistake or neglect; (2)
newly discovered evtdence;. (3). fraud; (4) when a judgment is void; or (5) when éjudgment has
been satisfied. The rule also provides a catchall prowsuon authonzmg relief based on any other
reason that justifies relief.” |

‘ First, Petitioner's motion for relief froh.jﬁdgmen.t is tatally flawed for the sarﬁe reason his
initial petition was dented. It is untimely.. A motion under Rule 60(b) must be made within a
reasonable time - and for reasons M, (2), and (3) no more than a year after the entry of judgment
or orcter'or the date of the prodeeding. Fed.R.Civ.P. 6-0(0)‘ _.A}Petitioner does not spe_cify which
reason he relies upon in filing his motion. If Petiti’dner relies on reasons (1), (2) or (3), then he is |
'certainly out of time. The Court entered its judgment in this case on July 8, 2013 Petitionet did
notfile his successive petltlon which apparently included the request for relief from Judgment unt|I<
'July 18 2016

Assuming arguendo that Petitioner brlngs h|s request pursuant to Rule 60(b)(4)(5) or (6),

he still did not file the motion within a reasonable time. “A determmqtlon of what constltutes a
reasonable _tlme depends on the facts in an individual case, and in making the determination,
cburts should consider whether the movant had a goqd reason for the delay in filing and whether

the non-movant would be prejudiced by the delay.” Ramsey v.. Walker, 2008 U.S. App. LEXIS

26286.(11th Cir. 2008) (citing Lairsey v. Advance Abrasives Co., 542 F.2d 928, 930 (5th Cir.

1976)).



Case 5:10-cv-00380-WTH-PRL  Document 74 Filed 11/13/2018 Page 9 of 11 PagelD
: ' 3713 : ‘

Petitioner filed his motion more than'3 years afterjudgnjent was entered. There is nothing

_in the record to reflect that Petitioner could not have raised his arguments to the Court at an earlier

~ time. Thisis espeC|aIIy true since the crux of Petitioner s argument is that this Court erred when.
it did not consider at the March 2013 evrdentiary hearing Mr. Sheppard Mr DeMaggio’s and Ms.
Mack’s failure to file his 3.850 motion. In all of Petitioner’s filings, the Court cannot identify a
reason for the 3 year delay. | |

Second, e\ren if the motion was tirn'ely fi Ied it'is without merit As stated, Petitioner'does-
not specify WhICh reason for rellef upon which’ he relles under Rule 60(b). There is no aIIegation
that opposing counsel engaged in misconduct or that the judgment is vord or satisfied.
Accordingly, reasons (3)(4) or (5) are eliminated. To the extent that Petitioner relies on Rule
60(b)(1), the record retutes any claim of mistake or excusable neglect. The original petition filed
in the. instant case, along with the reply to th_e response, the argun1ents raised during the
evidentiary hearing and the subseq-uent briefing all focused on Mr. Akes’ performance and how
it allegedly hindered him from pursuing his 3.850 motion.

The Court recognizes that Mr. Sheppard filed the initial 2254 petltlon in this case and
represented him at the evidentiary hearlng, but it was Petltioner s chorce to hire this attorney In
other words, it was Petitioner’s decision to proceed W!thvh's case through Mr. Sheppard and limit
his equitable tolling.argument to his previous-attorney’s conduct. Itis clear from the record that
Petition'er knew all of' the facts, including Mr. Sheppard and Mr. DeMaggio’s failure to timely t"iie .
the 3.850 motion, but did not make thisargument to the Court when it was time to do ‘so.
Accordmgiy, there is nothing to show mlstake inadvertence, surprise or excusable neglect

For the same reason, Petitioner i is not entitled to reliefunder Rule 60(b)(2) Petitioner could
have and should haye raised all of his arguments when the case was |n|t|ally con3|dered and there

9
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is no adequate showing of newly discovered evidence to supoort relief.® The Court did not err in
failing to consider claims that were known, but not presented. o

- Itwould appear that the crux of Petitioner's argument is that the Court should find another
reason to justify relief pursuant to Rule 60(b)(6). The Court is not inclined to do so. While'
Petitioner may argue that all of these attorneys were working» against him and had their own
interests at heart throughout the trial and post—conViction proceedings there was. nothing to

prohibit Petitioner from making these “conflict of interest” and * agency breach” claims in support

of eqUitabIe tolling when the Court considered the timeliness of the petition.

Moreover, the Court is not persuaded that Petitioner’s factual innocence or miscarriage of
justice arguments entitle him to relief under Rule 60(b)(6) or any other subsection of that rule.
Petitioner’'s claim of innocence is insufficient to reoperi the judgment. Assuming that actual
innocence is an extraordinary circumstance wa'rrant_i_ng“ relief from judgment, Petitioner has
presented nothing that persua’des the Court tiiat he can'proceed.‘ with his claims. The
“supplemental authority” does not entitle iiim to relief. |

FinaIIy, the Court notes that Petitioner refers to Martinez v. Ryan, 132 S.Ct. 1309 (2012)

in his memorandum and supplemental authority e (Docs 54 56) To the extent that Petitioner

" relies on this case, the EIeventh Circuit has expressly held that Martinez did not recognize a new

iule of constitutional iaw"and thus has no effecton the triggering date for the one year AEDPA

8 The docket reflects that Petitioner fiied motions to submit ‘new evidence” and exhibits
for the Court’s reView See Docs. 53, 62, 64, 65,69 and 70.. .

® In Martinez, the Supreme Court held that procedural default will not bar a federal -
habeas court from hearing a substantial claim of ineffective assistance of trial counsel if, in the
initial review collateral proceeding, there was no counsel or counsel in that proceeding was
ineffective. :

10 -
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statute of limitations under § 2244(d)(1), nor does Martinez provide-a basis for equitable tolling of
the limitations period. Lambrix v. Sec’y’, Fla. Dep't of Corr., 756 F.3d 1246,I 1262-63 (11th Dir.
2014) (citing Ch.avez v. Sec'y, Fla. Dep't of Dorr., 742_- ‘F‘.3d 940 (1 1.,th Cir. 2014) (finding that “the
equitable rrjle in Martinez applies onll.y to the iseu_e of cause tojl:e).(CUSe the precedural_defalrlt of
an ineffeetiv'e assistance of triallcounsel claim that occurred in. a state cellaterai proeeeding and
hae no applieation' to the operation ortblling of the §2244(d) statute of limitations for filing a § 2254
petition.”). Srnce the issue before the Court was not one of procedural default but trmellness
Martinez provides no basrs for tollrng the one year perrod | |
Conclusion

| Upon due con_sideration, the petition was properly dismissed as u'nti_mely for the reasons

stated in the Court’s July 5, 2013 Qrder, which the Court of Appeals affirmed. Petitioner's motion

for relief filed pursuant to Fed.R.Civ.P. 60(b) (Doc. 51)is DENIED.

IT IS SO ORDERED.

DONE and ORDERED at Ocala, FIorrda this 14th day of November 2018

_ UNITED STATES DISTRICT JUDGE

11
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION
ROBERT WAYNE GILMAN,
Petitioner,

-vs- . _ ' Case No. 5:10-cv-380-Oc-33PRL

SECRETARY, DEPARTMENT OF
CORRECTIONS, et. al,,

Respondents.

AMENDEDORDER
Petitioner, through counsel, initiated this cese by filing a Petition for Writ' of Habeas
Corpus pursuant to 28 U.S.C, § 2254. (Doc 1). Respondents filed a Response to the
Petition asserting that the case is due to be dismissed because the Petition was untimely
filed. (Doc. 4). Petitioner filed a Reply to the Response (Doc. 11). Atthe direction of the
Court Respondents submitted a Supplemental Brief. (Docs. 12, 13). This case is ripe for
review. (Doc. 16). -

Procedural History

In October 11, 2002, a jury in the Circuit Court of the Fifth Judicial Circuit in and for
Marion County, Florida found Petitioner guilty of Felony Murder in the First Degree, Murder

in the Second Degree, Burglary While Armed and Armed Extortion. (Doc. 6, Ex. B). On.
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April 11, 2003, the trial court granted a judgment of acqulittal as to the Armed Extortion
count. _(Doc. 6, Ex. C).. The court sentenc;ad Petitioner to life imp_ris»on'ment on the First
Degree Murder offense and 20 years impriéonment on the Murder in the Second Dﬂeg‘ree
and Burglary offenses to run concurrent with each other, but coﬁschtive to the life
~ sentence. Id.
Petitioner appea.l-ed_the judgment.and sentence. On April 20, 2004, the Fifth District
Cdurt of Appeal (Fifth DCA) affirmed the judgment and sc;.ntence (Doc. 8, Ex. H).
‘Petitioner then filed a motion for rehearing and motion for rehearing en banc. (Doc. 6, Exs
[, J). The Fifth DCA denled the motion and mandate issued on June 28, 2004. (Doc. 0).
: On July 1, 2005, Petitioner filed a pro se motion pursuant to Rule 3.800 of the Florida |
Rules of-Criminal ProcedUre. (Doc. 6, Ex. P). The trial court denied the 3.800 motion and
the Fifth DCA affirmed the denial. (Doc. 6, Exs. Q, V)
On February 2, 2006, Petltlonerflied a pro se petition WIth the Florida Supreme Court:
: seekmg review of the Fifth DCA'’s opinion affirming the denlal of the motlon to correct -

. sentence. (Doc_. 6,,,E:x.. Z). On February 3, 2008, the Flonda Supreme Court dismissed the ’

petition for lack of jurisdiction. (Doc. 8, Ex. AA). Mandate issued on February 6, 2006. - |-

(Doc. 6, Ex. Y).
On June 20, 2006, Petitioner, through CoUnsel,’ filed a motion for post-conviction
relief pursuant to Rule 3.850 of the Florida Rules of Criminal Procedure. (Doc. 6, Ex. Doc.

BB). The motion was denied and the Fifth DCA affirmed the denial. (Doc. 26). Mandate
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issu_ed.-on July 21, 2010. |d. Petitioner, through counsel, filed his federal habeas Petitién
on August '10, 2010, which is pending beforé the Court. (Doc. 1).

| By Order_ dated Janduary 18, 2013,. the Court scheduled an evidentiary hearing to .

_ addres_s the issue of whether Pve.titioner would have timely filed his federal habeas Petition

~ but for his counsel’s .alleged deficient performance, and whether Pétitioher’s claim is

I _procedurally defaulted. (Doc.16)..OnMarch 6, 2013 the Court conducted the hearingand -

received subsequent briefs from the Parties on the issue. (Docs. 20, 26, 27, 30).

B Ba_ckgr_ound and Relevant Facts - - - |
Petiﬁoner contends that on July 2004, he wrote to an attorney, C. Daniel Akes, .
‘regarding his case. (Doc.-26). .In a 'I_etter-_datéd July 16, 2004, Mr. Akes responded to
 Petitioner acknowledging rec;eipt ofthe Iette:r and states that he “would be héppy to try and
help out :(Evid: Hearing, Ex. 2).' Mr. Akes also explai_-ns’:that he charges $800.00 to
-review a post-conviction Amatter a_nd to ad:visé Petitioner on whether it Willv give him a

;éhance for relief. -1d. The letter sltates, that if Petitionef deéides that he wants Mr. Akes to
+ pursue the post-conviction motion, it will cost an add_itionall $2,500.00. Id.

.M_r. Akes ‘<also explains that there are édditionalzcosts if thereis an evidentiary
hearing and directs him to for\A‘/ard,pertinen:t documents if Petitioner wishes to proceéd.

| Id. Petitioner claims that he sent the transcripts to Mr. Akes. (Doc. 26, Doc. 31, pgs. 39-

40). On November 4, 2004, Petitioner’s direct appeal attorney serit Mr. Akes the record .

'At the evidentiary :hearing, Petitioner submitted Exhibit 2, which includes attachments
Petitioner sent to the Florida Bar to support a Bar complaint against Mr. Akes. -

3
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.» on appeal. Id. At the evidenttary hearing, Richard BArner, Petitioner's friend, testified that
he gave an $800.00 check to Mr. Akes’ paralegal dated August 25, 2004. (Ex. 31 pg. 34,
| Evid. Hearing, Ex. 1). |

The record reftecte tha_t even though Mr. Barner paid the '$800.00, Petitjoner had
difficulty comm'un'icating with Mr. Akes and‘began to correspond with' him to‘vo.ice ‘his
trustration and concern; Specifically, in a letter dated February 21 2005‘ Petitioner states

that “after many wholehearted attempts wr|t|ng Ietters to your office, | have falled to get

- any- form of response.” (;EV|d.=Hear|ng,--Ex. 2): Petitioner's. letter also -prowd'es the - [

following:
B am at a total loss for understandrng why. no response has been illicited [sic] -
, by your office. :I've requested orie many times. | possess much useful
~ information to share, but we must have established communication in order
to do so. There are filing deadlines to meet, and I'd most certainly like to do

- so. Without being reasonably informed immediately, I:will not know what to .
-do other then to file a complaint to the Fiorida Bar Ass[ocuatlon l..

Id.
In another letter dated March 2 2005, Petltloner advnses Mr -Akes and hle paraleoal
’ ‘that “|t is [his] understandlng as told to- [h|m by the attorney representlng him. durrng the
. direct appeal] that we only have 1year to keep open federafIA appeals Let’s file somethrng
as to stop the time clock from running. The mandate came out In June 2004." Id. Mr.
Akes responded with a letter dated March 7, 2005, acknowledglng recerpt of Petitioner’s

letters. 1d. The letter states that Mr. Akes would Irke to assure Petitioner that he is working

on the case and has asked his paralegal to make it a priority. Id.
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Deseite Mr. Akes’ Mar_cih 7, 2005 letter, Petitioner continued to correspond With" his
office to express fru_stration with the progress of his case. In two lettere dated_ March 24, :
2005, Petitioner complained of the “seriously stow responses from the office,” and that
requested the return of the trial transcripts and other documents that he sent to the office.
ld. Petitioner states-that “this brief is going, to be filed by June or sooner, so | néed to.be
working in the event that you'r office fails to be ready.” Id.

. The testimohy at the evidentiary hea.ring' also reflects that Petitioner att.empted. to
:.c.ommu-r_.t»i_caterwith .-Mr.Akes:ahd:his_of.ﬁCe via telephone. Petitioner testified tha.t'after he - -
did not receive a response from Mr. Akes with respect to hIS Ietters he had his friend,
mother and sister try to call his office:to no avail. (Doc. 31, pg. 42). Petltlonen states that -
at the times that they did make contact with his office, Mr. Akes “would assure them that
he was going to do his jOb and that he was workmg onit..” (Doc. 31, pg. 41)
Further, Petitioner testified that he eventually spoke wnth the paralegal and Mr. Akes‘
~and was assured that Mr. Akes’ _off|ce was gomg to “get the case done and ﬁle_ it.” (Doc. 31‘,
pg: 43). Moreover, Petitioner's sister,-Laura Gillmart, t;estifiedthat she calleer. Akes’
office in January and, March and the_,pa'raleganl ih_fortned her that they were working on
Petitioner’s case. (Doc. 31, pg. 14).
On July 1, 2005, Petitioner, proceeding pro se, filed a moti‘on pursuant to Flerida
Rule of Criminal Procedure 3.800. (Doc. 6, Ex. P). Petitioner asserts that he filed the-
| ‘motion in an effort to toll the time limit to file his federal vpetition. (Doc. 26).  During the
pendency of the 3.800 motion, Petitioner wrote Mr. Akes again asking for his set olf‘ |

5
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transcripts: (Evid. Hearing, Ex. 2). The August 1,. 2005 letter refleéts that Petitioner had
v. made many reqde_sts for the retvu‘m of his personal tvrans_cripts and requested that Mr. Akes
send the documents “at once.” Id. Petitioner states that he “wish[ed] to avoid being time-
barred from federal appeals under rule 28 U.S.C;A. 2244 as [his] mandate was June 28,
2004." Id. Petitioner re'quested the documents “so'[he] may work to insure a timely filing”
should [Mr. Akes] fail to do so.” Id,

On August 15, 2005, Petitioner filed a complaint against Mr. Akes with the Florida

-Bar.Association. .|d. On .Augu,st.29;:.--2005,= the Florida Bar:sent.a copy of the complaintto -

Mr. Akes and dirécted him to respond. (Evid. Hearing, Ex. 3). On September 30, 2005,
. the Florida-Bar sent another letter to Mr. Akes, whichr-»reques‘ted a response. (Evid.
Hearing, Ex. 4). On»‘Octbber 14, 2005, the complaint was forwarded to the grievance
committee for further investigation and disposition. {Evid: Hearing, Ex. 5). Oh NoVember
17, 2005, the Florida Bar issued a “Notice of No Probable Cause and Letter of Advice to"
Accused.” (Evid. Hearing, Ex. 8).?
~in Mingecember Petitioner retained another attorney through his sister. (Déc. 31,
Apg.v 19). However, Petitioner testified thaf the attorne)f disclosed to Petitionerthat a conflict
‘of interest existed. (Doc. 31, pg. 48). Petitioner stated that he refused to sign a waiver with
respect to the conflict of interest. [d. Petitioner testified that he then retained his current

counsel and ﬁléd his motion for post-conviction relief on June 20, 2006. (Doc. 31, pg. 48;

?The Florida Bar subsequently suspended Mr. Akes from the practice of law after other
individuals complained about his failure to work on _their cases. (Evid. Hearing, Exs. 9-11).

© 6
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'-See Doc 26) On. August 5, 2010;-he executed. his federal habeas Petition and fil&d it :
through counsel on August 10, 2010 (Doc 1).
Dlscussmn
. The issue before t_he:Cou,rt is-whether rhie Petition is due to be dismissed because
- itwas untimely filed. Pursuantto the‘_Antirerrorisrh and Effective Death Penalty Act 0f 1996
(AEDPA), a petitioner has one-year from the date the conviction and sentenoe be‘ca,r"r're

final to file a federal habeas petition. The AEDPA also provides that the one-yeartime limit

- Is statutorily tolled .,_dUri-ng?t-he"pendency of-any properly filed state-collateral ‘petitions or |+~

motions.
The one-year limitations period may also be equitablytolled if a petltroner can show

(1) that he. has been pursumg his rights diligently, and (2) that some extraordmary

il - circumstance stood in his way and pqeyented timely filing. SanMartin v. Secretary. Fiorida

Deot. of Corrections, 633 F.3d 1257 (11th Cir. 201 1) (citing Holland v. Fiorida, 130 S.Ct.

2549, 2562 (2010)). The tolllng remedy must be used sparingly. ‘Steed v, Head, 219 F.3d

1298, 1300 {11th Cir. 2000)

“With respect to the first prong, the petitioner must show reasonable diligence, ra'i“h'er
than demonstrate maximum feasible diligence. [d. (citing Holland, 130 S.Ct. at 2565).-
- Asforextraordinary circumstances, the petitioner must 'show acausal connection between
the alleged extraordinary circumstances and the late filing of the petition: San Martin, 633 -
F.3d at 1267. At least sometimes, an attorneys unprofessronal conduct can be so

. egreglous as to create an extraordinary crrcumstance warrantrng equltable tolling even if

7
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‘a petitiéner is not.entitled to e,duitable tolling for “a garden variety claim of excuéab‘le "
neglect.” Hollard, 130 S.Ct..at 2553‘,‘ In these circumétances, equitable tolling can 'b_e
applied in the “absencg= of an allegation of proof of bad faith, dishonesty, divided loyalty,
- [or] mental impairment.” Id. at 2573.
Here, Pet-itj'_oner does not contest that his federal petition was untimely ﬁled.- (Déc.
31, pg. 4). The Partiés, andthe Court, are in agreement that without the applic':atAion of .
vequitable tolling; the Petition is due to be dismissed. | Specifically; thé record réﬂécfs that
Fiﬁhﬁ_:DCA.issued-,its mandate or.-1v June 28, 2004 with _.re‘spéc-t:to the denial of Petitioner's
motioﬁ for rehearing, motion for rehearing en banc, and motion to striké. (Doc. 6, Ex. N).
|| . Petitioners’ one-year limitation peridd did not begin to run until September 7, 2004, which
was 90 days after the motion for rehearing Was denied.®> On July 1, 2005, Petitioner filed
- his pro se 3.800 motion. (DQC..',6, Ex: P). Atthis time, 297 days had passed on the or’ae;.,“
year limitations period. Cn July 13, 2005, the trial court denied the motion. and on
- December 13, 2005, the F-ifth DCA.affirmed the denial. (Doc. 6, Exs.vQ, V). Mandate )
issued on February 6, 2006. (Doc. 6, Ex. Y) o e ’ ;‘ i
The limitations period began te run again with 68 days remaining, put;i‘_‘ng the
deadline at April 17, 2006.% -On June 20, 2006, Petitioner filed a motion pursuant to 3.850

of the Florida Rules of Criminal Procedure, which was denied; (Doc. 6, Ex. BB, Ex. 31, pg.

*Supreme Court rule 13.3 provides that the 90 day period for filing a petitio'h for Writ of
certiorari runs from the date of the denial of a motion for_rehearin,gT ' : .

~ “The Parties contend that the period expired on April 15, 2006. Hdwever, April 15, 2006

was a Saturday. Accordingly, the deadline was April 17, 2006, Monday. See Fed.R.Civ.P.6(a).

. 8
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50). Mandate‘iésued on July 21, 2010. (Doo. 31, pg. 50): On August 5, 2010,.Petitioner
-executed his federal habeas Petition. (Doc. 1)." As such, Petitioner 'untimely filed the
Petition. Petmoner argues that despite his due diligence, his’ attorneys mlsconduct oaused'
hrm to filed outside of the statute of llmrtatrons (Doc 26). Accordlngly, he clalms he is
entitled to equrtable tolling. Id. '

As an initial matter, at the evidentiary hearing and in the filings with the Court,

Respondents argue that Petitioner can not demonstrate that attorney misconduct amounted

1o v-»an::extraordinary circumstance because Mr: Akeswas not counsel of record “properly =+

hired to represent [Petrtloner] " (Doc. 18; Doc. 31, pg. 10- 11) Respondents rely on Mr.
Akes’ July 16, 2004 letter to Petitioner, Wthh explains that he charges $800. OO to review
the post—conviction matter and that if Petitioner decided to pursue the state motion it would
cost an additional $2,500.00. (Evid. Hearing, Ex. 2).. Re'spondents contend that the record .'
 reflects that only $800.00 was paid, and therefore, Petitioner never paid to file the 3.850
motlon at the time when he was prepared to file it.” (Doc 31, pg. 10).
Reepondents also cite to-a facsrmrle Mr: Akes purportedly sent to Laura ulllman
‘which states that he finished the 3.850 motion, it was ready to be filed on or before Monday.
August 22, 2005, and that it was his understanding that Ms. Gillman would be ton/varding
payment upon receipt of the correspondence._ (Doc. 31, 16-17; Doc. 13, Ex. 0O).
Respondents claim that the letter reflects that Mr. Akes sent the letter and he never :

received a response or payment. (Doc. 27).
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Accordingly, Respondents- argue- that PetitiOher “did nothing more than pay fof

services by Mr.-Akes to review his record for purposes of determining whethe_r or not there

- were any issues raised in the 3.850 post-conviction motion.” (Doc. 31, pg. 10).

" Respondents claim that Petitioner never hired Mr. Akes to file the motion on his behalf and

did not appear as counsel. Id.“As such, attorney misconduct does not entitled Petitioner

- to: equitable tolling because there -was no attorney respon‘sible for pursuing the state

- matter.

-The Court is not persuaded by-this ﬂ'a'rgument'. ‘The:Court recognizes that Florida =~ . -

Rules of Professional Responsibility permit agreements which limit the scope of
representation. Rule 4-1.2. ‘._Howeve;r, Petitioner, his sister.and friend all testified that Mr. +

Akes and his paralegal.informed them that they were “working on the case.” (Do¢. 31).

Indeed, Mr. Akes adv‘ised Petition_er inthe March 7, 2005 letter that he “would Iike to assure-

;[Petitioner] that we:are working on [Petitioner's] case...” (Evid. Hearing, Ex. 2).

‘While Mr. Akes may have been referring to the initial review of the case file in the

working on Petltloner.s 3.850-motl;on. Specnﬁcally, as-discussed in this Order, Ms Gillman
testified that she caﬂed the office in January and March and the paralegal told her that -

they were working on. the case and would be ready to file.” (Doc 31, pg. 14) Mr. Barner,

Petitioner's friend; also testified that Mr. Akes would work on the motion. The transcript

reflects the following:

10
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State Atterney: You tdld them that yot) were ready to'paythe $2500”?
Mr. Barner: Yes. | ”
State Aﬁorney: But were you aware that th-ere'wo“uld be no $2500 to pay unlesé Mr.
Akes determined that there were some valid issues to raise in a post-conviction
motion? i ‘ :
Mr. Barner: We fi‘n'allyv. got past that point. He was doing whatever the motion was
and it was going to-be $2500 after that. He would call me when the paperwork was
ready and | would give him the money. That was Akes. S :
(Doc. 31, pg. 36). | .
~ Further;. Petitioner. testified that he spoke- with: Mr:- Akes on the telephone was
advised that Mr. Akes was his attorney and that he_ wés ‘going to get the case done and
file it, and it looked like it .Wasia‘good,,thing.”"(Doc. 31, pg. 48-49). Petitioner claims that he
-sent his transcript and records to Mr. Akes for his review -and it'was not unfil a‘f'tér the
Florida Bar cencluded witH:Petitioner’s. complaint that he- re.alized the attorney had
“abandoned him and was nq,longer.fu“nctioning as his attorney.” (Doc. 26, Doc. 31, pg.
46). | |
Even-if there was only payment for the initial review of the files, the Court finds that
_ there is no meritto the claim that equitable tolling should not be applied becausjé Mr. Akes |
‘was not “counsel of record.” Petitioner coulld have reasonably thought that Mr. Akes and
his.paralegal’s réassurance:s meant that thejre was a pOSéibiljty that his Qfﬁce might pursue

the post-conviction motion matter. lndeed, Petitioner’s testimony and his letters to Mr.

Akes reflect that he repeatedly requested the return of the transcripts and files in case Mr.

11
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. Akes decided not to the file the motion. (Evid. Hearing, Ex. 2: Doc. 31, pg. 43). Mr. Akes
did not retorn the files. (Doc. 31, pg. 46). |

Moreover, as.suming Mr. Akes sent the facsimile;to Ms. Gillman, she testitied that

- she did_not receive it. (Doc. 31, pgs. 16-19). She stated that the facsimile did not make

senee because ‘svhe,was n.ot responsible for. paymént (Doc.- 31, pg. 17). Mr. Barner -

| testified that he made it clear to Mr. Akes and his paralegal that he was responsnble for =

payment. (Doc. 31, pg. 32)

~Despite the Court’s.r_eject_i_on of -R-esponden—ts-.’-»-‘f:no counsel of record argument ” the: | .-+

Courtfinds that Petitioner is not entitled to equntable tolling. The seminal case on attorney
.mlsoonduct and how it applies to eqwtable tolling is Holland Indeed, Petitioner rehes

heavily on this case in his attempt to demonstrate that his case should go forward. (See

Docs..‘ 11, 26, 31). In ‘Holland, the Supreme Court held that an attorney’s seriods
misconduct may warrant equitable toling. 130 S.Ct. at 2564-65. The defendant in the ¢ase
filed apro se federal habeas petition afterthe dea’dli.ne' had al‘ready passed. Id. at 2554-55.
‘The defendant claimed that he was entitled 1o tolling because of his attorney s conduct.”
-~ 1d. at 2555. The defendant alleged that during the two years that his state habeas petition
| was pending, his attorney communicated with him only three tlmes by letter and never met
him or updated him on hlS case. Id.

After the attorney argue_d the appeal before the. Florida. Supreme éourt, the
defendantwrote multiple letters to couns.el regarding the importance of filing his federal -
habeas petition on time. Id. at 2556. The attorney still missed the ﬁling dead.line for his

12
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fede‘rél habeas pefition. Id. ‘at 2556-57. .-jOnce tne defendant learned that the Florida
Supreme Court had decided his case and the,federal.l filing deadline had r‘fassed, he -
immediately filed his own pro sé federal habeas petition. Id. at 2557.

The Supreme Court found that the attorney’s failure to timely file despite the many
letters emphésizing the impertance of doing so, the apparent lack o; research regarding
the correct filing date, the failure to inform the defendanfthat the Florida Supreme Court
_had décided his case, and the cumnlatiye failure to communicate with the defendant over
a.period-of years amounted ..to more than.simple negligence. -Id. at'.2:564:;Thé:Cogn held- - |
that under this circumstance the attorney’s misconduct may have constituted extraordinary
circumstances warranting tolling and remandedkthe case for snch a determination. -Id. at
2565. |

Like the' defendant in, Holland, Petitioner made many unanswered attempts to

- contact his attorney and expressed the importance of meeting the federal deadline.
- However, én importa_nt distinction 'exis_f's between the -facts in Holland and the

* circumstances in the: instant case. - Qnce Petitioner's: relationship with Mr, Akes was

admittedly terminéted,» a significant amount of time remained on Petitioner's federal one: |

year limitation period.
| , ;Pétitioner testified that after the Florida Bar made its November 17, 2005 ruling tnat N
there was no cause regarding Petitioner’s complaint against Mr. Akes, he knew that their -
relationship had ended and he decided to look for another attorney. (Dgc. 31, pg. 46). Not |
only was there time remaining when Petitioner realized that Mr. Akes was no longer

13
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representmg his mterests§ but the limitations penod was actually statutorily tolled at that
time. Speuﬂcally, in July 2005, Petitioner filed a pro se motioh pursuant ruie 3.800 of the
Flonda Rules of Criminal Procedure for the purpose of tolling the deadline. (Doc. 6, Ex. P;
Doc. 31, pg-44). On July 13, 2005, the-trial 'cou'rt,.denied}t_he motion and on De}cember 13,
2005, the Fifth DCA affirmed the denial. (DOC. 6, Exs. Q, V). ?Mandate issued on February
6, 2006 (Doc 5, Ex Y). The hmltatlons period began to run again putting the deadllne at
~ April 17, 2006. Petmoner did not file his 3:850 motion until June 20, 2006. (Doc 6, Ex.
BB). . . |
;Aécordingly, several months passed before he filed his 3.850 motion and federal
. “habeas petition. {Doc. 31, pg. 63). The Florida Bar may have s-uspendéd Mr. AkeS’in the -
| following years after allegations of similar misconduct which fnight help show that he led
people to. believe he was assis'ting.them IWhen he was not, but Petitioner admits that he
‘was aware that his case was ébandoned in Novembef_20057 Even if Petitioner was not
- inclinedto w.o-rk‘-‘on._his 3.850 motion and federal petition'duriﬁg"the pendency of his_3.800 '
motioh, he still had 68 days remaining-after the motion Wa%“-denied and mandate issued.
Petitioner had adequate time to timely file his oWn‘post"fi.?conviction motign'a'nd his
- federal petition.even if Mr. A-kes failed to “do what [Petitioner] paid him to do” asfPetit‘ione‘r
-asserts. (Doc. 31, pg. 55):. Petitioner, through his sister, retained another attorney in mid-
- December 2005. Id. After.the. attorney revealed that a conflict. of 'inter_est existed,

_ Petitioner dischargéd her in March 2005. (Doc. 31, pgs. 55, 63). Petitioner ackndwledges

14




") Case 5:10-cv-00380-VMC-PRL Document 37 Filed.07/05/13 . Page 15 of 16 PagelD 530 .

that he could have filed, his motion pro se at this time, but instead hired another attorney
to pursue the matter. (Doc. 31 pg. 63)

Based on these circumstances, the Court finds that Mr. Akes’ aetions did not
w Petitioner from timely filing. _Even if attorney misconduct may in some in"stances

amount to egreglous behavior, the extraordmary circumstance must actuatly stand in the

I way ofatlmely fllng See Holland, 130 S.Ct. at2562. Indeed: the Eleventh Circuit requires

that a defendant show a. causal connection' between. the alleged extraordinary
1 Acirc_umstance_s and th_e late filving of the petition. - San Martin, 633 F.3d at 1267, (citing -

Lawrence v. Flonda 421 F.3d 1221, 1226-27 (11th Cir. 2005) Petitioner has snmply not

demonstrated such a connection.

Petitioner makes much of the fact that he requested his transcripts frorn Mr. Akes,
sbut did not receive them:. Petitio,nen'argues:rtnat without the"“retUrned co‘pies of the file, “it
is unrealistic to expect [Petitidner] to prepare and file a meaningful petition dn His own
- within the limitations period.” (Doc. 26, pg;. 18)’.’ The Court is again not satisfied by this
-argument+The Court appreciates the fac:“trithat"Petitio‘“n’"er'attemp‘ted to retrie\/e'hirs files fromi = |
Mr. Akes. Indeed, Petitioner's Florlda Bar Complaint reflects that Petitioner complalned
- .that the attorney failed to return his “personal transcript sets.” (Evid. Heanng, Ex. 2).

However, as late as November 2005, Petitioner knew for sure that Mr. Akes had

abandoned the case. With time remaining on the federal limitations clock, Petitioner"
- retained another attorney, and that attorney was able to obtain the transcnpts (Doc 31;
pg.46). On Apnl 12,2005, after retaining yet another attorney and WIth time still remaining,
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Petitioner.sigﬁed his 3.850 ‘motion, which cites to the trial transcript. (Doc. 6, Ex. BB). - -
- Even if Mr. Akes improperly failed to return the transcripts, Petitioner still had months fo°
pursue his claims. Again, Mr. Akes’ conduct did not prévent Petitioner from timély filiﬁg'ﬁi's
Petition. |
Accordingly, the Court finds that the application of equitéble tolling is not appropriate

in thfs case and the Petition IS due to be dismissed as untimely.

| Conclusion

- ..Upon due co-nSideratio;n,'the‘aPetition {Doc. 1) is hereby DENIED with prejudice: The -
Clerk is directed to enter judgment agaihst Petitioner, terminate any pending motions and

close the '-file.

Certificate of Appeaiability and Leave to Appeal Ih-Forma Pauperis Denied

The Court declines toissue:a certificate of appealability pursuant to Rule 1 1(a).of the Rules
Governing Section 2254 Cases in the United States District Courts because Petitionér has failed.
to make a substantial showing of the. denial of a constitutional riéht as required by 28 U.S.C. §
2253(07)(2“).5 Because Petitioner is not,,.uenvtitled‘ 'tp a certi\fﬁicate,,’_vqt appeala_bili_ty_',;P_e‘tit'ioner;., is\{. not .
entitled to appeal in forma r;'auperis. . - |

DONE and ORDERED at Tampa, Florida this 5th day of July, 2013. N

VIRGINIA M. HERNANDEZXOVINGTON-
UNITED STATES DISTRICT JUDGE

Copies to: Robert Wayne Gillman
Counsel of Record

16




Additional material
from this filing is
available in the

Clerk’s Office.



