
No. ______ 

 

  

In the Supreme Court of the United States 

________ 

 

PHILLIP JONES, 

       Petitioner, 

  

v. 

   

STATE OF OHIO, 

       Respondent. 

________ 

 

On Petition for Writ of Certiorari to  

the Supreme Court of Ohio 

________ 

 

APPENDIX TO PETITION FOR WRIT OF CERTIORARI  

   

 OFFICE OF THE OHIO PUBLIC DEFENDER  

 

 Kimberly S. Rigby [0078245] 

 Supervising Attorney 

 Death Penalty Department 

 Counsel of Record  

        

 250 East Broad Street, Suite 1400 

 Columbus, Ohio 43215     

 Ph: (614) 466-5394 

 Fax: (614) 644-0708 

 Kimberly.Rigby@opd.ohio.gov    

           

   Counsel for Petitioner Jones 
 



.. 

(The fiupreme Cllnurt nf (T9hiu 1‘ 3‘ "5'-— 

JUN 26 M9 
supEh'i’E“c3i?11“r"f»’.5lauio 

State of 01110 
i 

Case No. 2019-0331 

w 
; ENTRY 

Phillip Jones 

Upon consideration of the jurisdictional memoranda filed in this case, the court 
declines to acceptjurisdiction of the appeal pursuant to S.Ct.Prac.R. 7.08(B)(4). 

(Summit County Court of Appeals; No, 28063) 

Maureen O’Connor 
Chief Justice 

The Official Case Announcement can be found at hitp://www.supremecourt.ohio.g0v/ROD/docs/

APPENDIX A A- 1



Appellee 

V. 

PHILLIP JONES 

Appellant 

il'-T THE COURT OF APPEALS 
NINTH JUDICIAL DISTRICT 

C..A. Ho. 28063 

APPEAL FROM JUDGMENT 
ENTERED IN THE 
COURT OF COMMON PLEAS 
COUNTY OF SUMMIT, OHIO 
CASE No. CR 2007 04 1294 

DECISION AND JOT..JRNAL ENTRY 

Dated: January 30, 2019 

SCHAFER, Presiding Judge. 

{~1} Defendant-Appellant, Phillip Jones, appeals the judgment of the Summit County 

Court of Common Pleas denying his petition for post-conviction relief. For the reasons that 

follow, we affirm. 

I. 

{tjf2} Jones was sentenced to death for the rnpe and murderofS.Y. The Supreme Comi 

of Ohio affamed Jones's convictions and sentence of death in State v. Jones, 135 Ohio St.3d 10, 

2012-0hio-5677, ~ 267 ("Jones i''). However, prior to the release of the Supreme Court's 

decision in Jones I, Jones filed a timely petition for post~conviction relief. Jones submitted 

multiple arguments for relief including that his trial counsel was ineffective during the mitigation 

phase of his trial. The trial comi denied his petition without holding an evidentiary hearing. 

{!]13} On a previous appeal, this Court outlined the substantive facts and relevant 

procedural history as follows: 

:·.~ 
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On the morning of April 23, 2007, a man was jogging through a cemetery when 
he discovered [S.Y.]'s body lying near some headstone$. According to the county 
medical examiner, she had bruises on her head, external and internal neck 
injuries, and eye and facial petechia (spots caused by the breaking of small blood 
vessels). She was dressed in multiple layers, including a summer dress and denim 
skirt. Several buttons were missing from the dress and were lying in the Toad. 
The skirt had a slit, but it had been tom apart even more from where the siit had 
ended. [S:Y.]'s bra was also torn between the cups and there was a small, plastic, 
glow-in-the-dark cross lying over one of her eyes. 

The medical examiner concluded that [S.Y.]'s cause of death was asphyxia by 
strangulation and that the manner of her death was homicide. He also concluded 
that [S.Y.] had been vaginally and anally raped. A couple of days after [S.Y.]'s 
body was found, IVrr. Jones's wife told the police that Mr. Jones was the one who 
killed her. Mr. Jones's semen was found on [S.Y.]'s skirt and on a vaginal swab. 
The cross that had been found over [S. Y. ]' s eye was similar to one that Mr. Jones 
had given to his wife a year earlier. 

The Grand Jury indicted l\.1r. Jones for aggravated murder, murder, and rape. He 
was arraigned on May 15, 2007. In August 2007, the court dete11nined "d1at Mr. 
Jones was competent to stand trial and set a trial date for Decen1ber 3. · On 
October 22, the Grand Jury issued a supplemental indictment, adcfo1g death 
penalty and repeat offender specifications. Mr. Jones was arraigned on the 
supplemental indictment two days later. 

At the October 24 arraignment, Mr. Jones's lawyers acknowledged that a 
mitigation investigation normally "takes several months," but did not move for a 
continuance. Instead, they said that they had agreed with the prosecutor to keep 
the December 3 trial date. They also suggested scheduling two or three days in 
January 2008 for the penalty phas~ of the trial, if it proved necessary. At the 
hearillg, Mr. Jones's iawJers also pr~sented the court with an order allovting them 
to retain Dr. James Siddall, a psychologist, so that he could begin conducting 
interviews and testing for mitigation purposes. The court signed the proposed 
order that same day. According to the statement Dr. Siddall submitted after trial, 
between· October 24, 2007, and January 8, 2008, he spent four and a half hours 
consulting with Mr. Jones's lawyers. His statement also indicated that on 
November 21 and December 12 he did a total of 7.75 hours of "[i]nterviews and 
testing." 

-- On, November 1, Mr. Jones' s lawyer~ moved for appropriation of fi.L:.1ds to hire a 
defense mitigation expert. At a hearing on November 15, the court granted the 
motion and ordered Mr. Jones's lawyers to prepare an entry appointing Thomas 
Hrdy as that expert. \Vhile the record does not indicate when Mr. Jones's lawyers 
submitted a proposed entry, the trial court entered an order appointing Mr. Hrdy 
on December 5. According to the invoice Mr. Hrdy submitted after trial, he 
began working on Mr. Jones's case on December 10. 
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According to the affidavits submitted by Mr. Jones's family members, either Mr. 
Hrdy did not spend much time with them asking about their family background or 
no one from Mr. Jones' s defense team attempted to speak with the_m at all. 
According to Mr. Hrdy's invoice, on December 20, he spent 3.5 hours 
interviewing Mr. Jones's mother and his oldest sister. On December.23, he spent 
4.5 hours "[m]eeting w/ family @ [Mr. Jones1s mother's] home." On January 2, 
he billed 2 hours for "[i]nterview w/ family, drop off:!:ecords (Siddall)." Finally, 
on January 5, he billed 4 hours for "[m]eeting w/ family, atty." There is no 
additional detail in the record regarding which "family" members he met or how 
he divided his time between the two activities listed on each of the January dates. 

\ 

State v. Jones, 9th Dist. Summit No. 25695, 201l-Ohio-6063,~2-7 (Jones II). 

{~4} Ultimately, this Court affirmed the trial court's decision in part but reversed and 

-remanded for further proceedings on Jones' s claim of ineffective assistance of counsel during the 

mitigation phase of his trial. See id In so doing, we spegifically determined that the trial court 

had "exercised improper discretion when it denied Mr. Jones's penalty phase ineffective 

assistance of counsel claims without holding a hearing to detem1ine whether his lawyers began 

their mitigation phase investigation early enough and whether they allowed Dr. Siddall and Mr. 

Hrdy enough time to do a complete inyestigation into Ivlr. Jones's family life;'.' Id. at 1if 66. 

{~5} Upon remand, the trial court held an evidentiary hearing and issued a lengthy 

--- -decisicmdismissing Jones's petition for post-conviction relief. In the ti"ial·corirt's decision, the 

court acknowledged that trial was before the _court's predecessor judge, noting that the trial court 

read thef trial transcripts from the mitigation phase and refened to the Supreme Court of Ohio's 

summarization of the mitigation testimony that was presented during the mitigation phase in 

Jones I In denying Jones's petition, the trial court explicitly found that Jones's trial counsels' 

assistance was reasonable "[i]n light of the variety of circmnstances faced by [his] trial counsel 

and the range of legitimate decisions regarding how best to represent him." Further, with regard 

to any prejudicial affect that the alleged ineffective assistance of counsel may have had, the trial 
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court determined that in light of all of the evidence presented, the trial court could not conclude 

that the decision of the jury or of the trial judge would have been different. 

{eu6} Jones subsequently filed this timely appeal, raising two assigmnents of error for 

our revww. 

IL 

Assignment of Error I 

The trial court erred by concluding th.at Jones did l!llot rec.eive in.effective 
assistance of counsel, when Jones's attorneys conducted their investigation 
after the trial began, did not allow their experts enough. time to folly 
investigate Jones's background, and failed to discover sexual abuse endured 
by Jones as a child. [ I 

{Cjf7} In his first assignment of error, Jones contends that the trial court erred when it 

determined that Jones did not receive ineffective assistance of counsci. Jones argues that his 

counsel was ineffective during the penalty mitigation phase of his triai because his attorneys 

conducted the mitigation investigation after Jones's trial had already begun, did not allow 

enough time for their expe1is to fully investigate Jones's background, and failed to discover. 

sexual abuse Jones endured as a child. We disagree. 

- {('if8} · ·RC. 2953.21(A)(l)(a) provides that any person who has been convicted of a· 

criminal offense may petition the court for post-conviction relief pursuant to a claim "that there 

was such a denial or infringement of the person's rights as to render the judgment void or 

voidable under the Ohio Constitution or the Constitution of the United States." A trial court's 

denial of a petition for post-conviction relief after an evidentiary hearing is held is reviewed for 

an abuse of discretion. State v. Gondor, 112 Ohio St.3d 377, 2006-0hio-6679, ~ 58. "The term 

'abuse of discretion' connotes more than an error of law or judgment; it implies that the court's 

attitude is umeasonable, arbitrary or unconscionable." Id. at ~ 60, quoting State v. Adams, 62 
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Ohio St.2d 151, 157. "[A] reviewing court should not ove1mle the trial court's finding on a 

petition for postconviction relief that is ~upported by cornpetent and credible evidence." Id. at <j[ 

5 8. However, while reviewing the record to determine if the trial court's findings are supported 

by competent credible evidence, we must keep in mind that "[ e ]valuating evidence and assessing 

credibili:ty are primarily for the trier of fact." State v. Shue, 97 Ohio App.3d 459, 466 (9th 

Dist.1994), citing Ostendorf-Morris Co. v. Slyman, 6 Ohio App.3d 46, 47 (8th Dist.1982). 

{~9} In this case, the trial court employed the conect legal standard in resolving 

Jones's claim of ineffective assistance of counsel. In order to prevail on a claim of ineffective 

-· _ assistance of counsel, Jones must demonstrate "(l) th8t his counsel'. s performance was deficient 

- to. the extent that 'counsel was not functioning as the "counsel" guaranteed by the Sixth 

Amendment' and (2) that but for his counsel's deficient performance the result of the trial would 

have been different." State v. Velez, 9th Dist. Lorain No.13CA010518, 2015-0hio-642, ~ 18, 

quoting Strickland v. Washington, 466 U.S. 668, 687 (1984). However, this court need not 

address both prongs of the Strickland test if it should find Jones failed to prove either prong. 

·State v. Ray, 9th Dist. No. 22459, 2005-0hio-4941, ~ 10. 

{~10} Moreover, in Ohio, a properly licensed attorney is presumed competent and_the 

burden of proof is on Jones to demonstrate that counsel was ineffective.· Gondor at ~ 62. 

Counsel in a capital case has the "'obligation to conduct _a thorough investigation of the 

defendant's background' to determine the availabiiity of mitigating evidence." State v. Herring, 

142 Ohio St.3d 165, 2014-0hio-5228, ~ 69, quoting TYilliams v. Taylor, 529 U.S. 362, 396 

(2000). "Counsel's 'investigations into mitigating evidence "should comprise efforts to discover 

all reasonably available mitigating evidence and evidence to rebut any aggravating evidence that 

may be introduced by the prosecutor.""' (Emphasis sic.) Herring at~ 69, quoting Wiggins v. 
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Smith, 539 U.S. 510, 524, quoting ABA Guidelines for the Appointment and Pe;formance of 

Counsel in Death Penalty Cases, Guideiine 11.4.l(C). A trial counsel's performance will not be 

deemed ineffective unless it falls below an objective standard of reasonable representation. State 

v. Bradley, 42 Ohio St.3d 136 (1989), paragraph two of the syllabus. "[T]he deference owed to 

counsel's strategic judgments about mitigation is directly proportional to the adequacy of the 

investigations supporting such judgments." Herring at if 69, quoting Jells v. lvfitchell, 538 F.3d 

478, 492 (6th Cir.2008). Nonetheless, the Supreme Court of Ohio has specifically recognized 

that '"the finding as to whether counsel was adequately prepared does not revolve solely around 

the amount of time counsel spends on the case or the numbers·of days which he or she spends · 

preparing for mitigation. Instead, this must be a case-by-case analysis . ..,,, State v. Hand, 107 

Ohio St.3d 378, 2006-0hio-18, 9[ 227, quoting State v. Lewis, 838 So.2d 1102, 1114, (Fla.2002), 
,-

fn. 9. 

A. Timing of the lVHfi.g3tion. Investigation 

{9[11} Jones first argues that the trial court erred when it concluded that his trial cow1sel 

were effective since his counsel had done limited mitigation investigation prior to the start of the 

trial and thus, could not have formed an.appropriate trial or mitigation theory. We.disagree for ·' · .. · .. ,. 

the following reasons. 

{9f12} V\'ith regard to the timing of the mitigation investigation, the trial court made the 

following factuai findings: _the trial court authorized payment for defense counsel to retain Mr. 

Hrdy as an investigator two days after the start of jury selection; .Tones's trial counsel did not ask 

the jurors questions pertaining to their theories of mitigation during jury selection; at the time 

jury selection began, Jones's trial counsel had information about Jones's background, education, 

family history, and mental health through competency evaluations, interviews and records; 
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Jones's trial counsel "had the benefit of having already rect:~ived the information and points of 

I 

view of two psychologists" prior to jury selection; Jones's tria1 counsei had Jories's statement to 

the arresting detective that the victim's death was an accident; during the trial phase, Jones's 

counsel presented a defense consistent with their client's statement to the arresting detective that 

the victim's death was an accident and had. the defense been successful, the jury would never 

have considered the death penalty; defense counsel did no:: :·eceive Dr. Siddall's written report 

until two days before the start of the mitigation phase; Jones's own mitigation expert testified 

that some cases are "mitigation cases right up front" and trial coili1sel needs the mitigation 
(\ 
'' 

information during jury selection, but that expert did not see Jones's case .as.such .. , 

{~13} . A review of the recmd on appeal shows that with the exception of the trial court's 

finding that Jones's trial counsel "Iiad the benefit of havi:.:.g already received the infonnation and 

points of view of two psychologists," the above findings were supported by competent credible 

evidence. However, as we discuss below, the trial court's unsupported finding that Jones's 

counsel had information and points of view of two psyche lo gists was not determinative in this 

case. 

l. Law. of.the Case 

{tjf14} Jones argues that "[u]nder the'law of this case, defense counsel's performance 

was deficient." Jones bases this argument on a statement in Jones II, where this Comi professed 

that "[i]fMr. Jones's defense team did not do much mitigation investigation by the time the trial 

staited, they could not have fom1ed an appropriate trial or mitigation theory." (Emphasis added.) 

Jones II, 2011-0hio-6063 at~ 47, citing Williams, 529 U.S. at 395. Jones supports this argument 

by pointing to the testimony of one his trial attorneys and the trial court's finding that defense 

counsel had not retained Mr. Hrdy until after fury selection had already begun. The testimony to 
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which Jones refers occurred on cross-examination during the post-~o~:.viction hearing where one 

of his trial attorneys agreed that "Dr. Siddall's work co':lldn't h2;ve really been completed in a 

meaningful way until Mr. Hrdy was involved in doing his role." 

{~f15} "[T]he doctrine of the law of the case * * ''' establish~s th2.t the 'decision of a 

reviewing court in a case remains the law of that case orr the legd questions involved for all 

subsequent proceedings in the case at both the trial and re1riewing levels.'" Hood v. Diamond 

Prod., Inc., 137 Ohio App.3d 9, 11 (9th Dist.2000), quoting Pipe Fitters Union Loca! No. 392 v. 

Kokosing Constr. Co., Inc., 81 Ohio St.3d 214, 218 (1998). Cor!sequently, "[a]n inferior court 

has no discretion to .disregard the. mandate of a superior court in a prior appeal in the same case." 

Id. quoting Nolan v. Nolan, 11 Ohio St.3d 1 (1984), syllabus. However, Jones's argument that 

' . 
this Court's "if' statement is law of the case asks us to disassociate that stater.nent not only from 

the rest of the paragraph in which it is contained, but also from our entire decision. The full 

paragraph reads as follows: 

Although Dr. Siddall's invoice indicates that he began meeting with Ivfr. Jones's 
lawyers six weeks before trial, it is troubling that he spent less than eight hours 
conducting interviews and tests before Mr. Jones's trial began. It is a10re 
troubling that Mr. Hrdy, the social worker who Dr. Siddall said was responsible 
for interviewing .Mr .. Jo,ne.s's family members, did not begin any work on his c;:ase ...... ·. '· :-: .·· .. '··· .•. 
until a week into the trial. The American Bar Association guide!ines advise 
lawyers to begin the mitigation investigation [ ] as quickly as possible, because it 
may affect the investigation of first phase defenses (e.g., by suggesting additional 
m:eas for questioning police officers or other witnesses), decisions about the need 
for expert evaluations (including competency, mental retardation, or insanity), 
motion practice, and plea negotiations. The guidelines also advise lav1yers to 
devote substantial time to [ ] choosing a jury most favorable to the theories of 
mitigation that will be presented. Ideally, the theory of the trial must 
complement, support, and lay the groundwork for the theory of mitigation. If Mr. 
Jones's defense team did not do much mitigation investigation by the time the 
trial staited, 'they could not have formed an appropriate trial or mitigation theory. 

(Internal quotations and citations excluded.) Jones II at~ 47. The use of the word «j_f' and the 

extensive application of the American Bar Association Guidelines confinn that this statement did 
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not create law of the case. Indeed, the United States Supreme Court had made clear "that the 

Federal Constitution imposes one general requirement: that counsel make objectjvely reasonable 

choices" and that the ABA Guidelines "are 'only guides' to what reasonableness means, not its 

definition." Bobby v. Van Hook, 558 U.S. 4, 9 (2000) quoting Strickland, 466 U.S. 668 at 688. 

{~16} Moreover, the "if' statement and the entire paragraph in which it is contained are 

not necessary to the holding in Jones II wherein we concluded that the trial comi had improperly 

denied Jones's petition for post-conviction relief without first holding a hearing. As such, the 

entire paragraph is dicta intended to give guidance to the trial court upon remand. "Dicta is not 

authoritative, and, by.definition, cannot be.the.binding Jaw of the case." Gissiner v. Cincinnati, 

1st Dist. Hamilton No. C-070536, 2008-0hio,.,3161, ~JS. Accordingly, the law of the case 

doctrine does not require us to condude the defense counsel's performance was deficient. 

2. Jury Selection. 

{~17} Jones next argues that the trial court erred when it concluded that trial counsel's 

failure to ask about various mitigating factors during jury selection did not constitute ineffective 

assistance of counsel since counsel could not have made reasonable or strategic decisions 

because the mitigation investigation had barely begi_m. . 

{(jJ18} Regarding the information Jones's defense counsel had at the begim1ing of jury 

selection, the trial court stated that "[t]he evidence is clear that at the time voir dire began, 

defense counsel had information about [Jones]'s background, education, family history and 

mental health through competency evaluations, interviews and records. But they also had 

Petition~r's statement to the arresting detective that [S.Y.]'s' death 'was an accident."' The trial 

court further found that Jones's trial counsel "had the benefit of having already received the 

information and points of view of two psychologists" prior to jury selection. Although Jones 
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takes exception to the trial .:::ourt's finding that his trial counsel had the benefit of information and 

opinions from two psychologists prior to jury selection, even assuming without deciding that the 

record does not support that finding, such a conclusion would not be determinative in this case. 

{~19} The Supreme Comi of Ohio has "consistently declined to 'second-guess trial 

strategy decisions' or impose 'hindsight views about how current counsel might have voir dired 

the jury differently."' State v. A1undt, 115 Ohio St.3d 22, 2007-0hio-4836, ~ 63, quoting State v. 

Mason, 82 Ohio St.3d 144, 157 ,(1998). "'Few decisions at trial are as subjective or prone to 

individual attorney st:"a.tegy as juror V8ir dire, where decisions are often made on the basis of 

intangible factors."' Id at~ 64, quoting Miller v. Francis, 269 F.3d 609, 620 (C.A.6,2001). "In 

some cases, asking few or no questions of a prospective juror 'may be the best tactic for a 

number of reasons.'" Id. at 1165. "Strntegic choices made after less than complete investigation 

are reasonable precisely to the extent that reasonable professional judgments support the 

limitations on investigation. In other words, counsel has a duty to make reasonable 

investigations or to make a reasonable decision that makes particular investigations 

unnecessary." (Emphasis added.) Strickland, 466 U.S. at 691. The United States Supreme 

Court has stated the following: 

The reasonableness of counsel's actions may be determined or substantially 
influenced by the defendant's own statements or actions. Counsel's actions are 
usually based, quite properly, on informed strategic choices made by the 
defendant and on information supplied by the defendant. In particular, what 
investigation decisions are reasonable depends critically on such information. For 
example, when the facts that support a certain potential line of defense are 
generally known to counsel because of what the defendant has said, the need for 
fu1iher investigation may be considerably diminished or eliminated altogether. 
A...nd when a defendant has given counsel reason to believe that pursuing certain 
investigations would be fruitless or even harmful, counsel's failure to pursue those 
investigations may not later be challenged as unreasonable. In short, inquiry into 
counsel's conversations with the defendant may be critical to a proper assessment 
of counsel's investigation decisions, just as it may be critical to a proper 
assessment of counsel's other litigation decisions. 

A- 11



11 

Strickland at 691, citing United States v. Decoster, 624 F.2d 196, 209-210 (D.C.Cir.1976). 

{9f20} The trial court found that Jones's defense counselhad infom1ation about Jones's 

background, education, family history and mental health through competency evaluations 

interviews and records. Jones's counsel testified at the post-conviction hearing that they had 

incorporated information regarding Jones's family history, background, and mental health issues 

into the defense at both the trial and the mitigation phase. However, the trial court emphasized 

that during the trial phase, defense counsel presented a defense that was consistent with Jones' s 

statement that S.Y. 's death was an accident. A review of the trial record shows that finding is 
\ 

supported by competent credible evidence. See also State v. Jones, 135 Ohio St.3d 10, 2012-

Ohio-5677. At trial, Jones testified on his own behalf and stated that he and S.Y. had rough, but 

consensual sexual intercourse. He further stated that putting his hands around S.Y.'s throat was 

not his idea and "I guess it got too - went too far, applied too much pressure, and * * * it was an 

accident." Additionally, defense counsel reiterated the defense's theory of the case that S.Y.'s 

death was an accident during closing argument. 

{~21}, The trial court went on to state in its journal entry that based on the defense's 

strategy and intention to show that S.Y.'s death was an accident, the court failed to see how the 

introduction of information about Jones's mental history and dysfunctional family background 

would assist in showing S.Y.'s death was an accident. The trial court stated this was especially 

true in light of the potential for "other acts" evidence the jury would hear as a result. Thus, the 

trial court determined that an attempt by trial counsel to limit questions focusing on the death 

penalty may have been a tactical decision. We note that during the post-conviction relief 

hearing, neither of Jones's defense counsel testified regarding th~ defense's strategy during jury 

selection nor were they asked any questions regarding that strategy on direct or cross-
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examination. As the trial court applied the proper legai standard and its findings are support by 

competent, credible evidence, we cannot conclude that the trial court abused its~ discretion when 

it determined that asking potential jurors their views on mitigation was not essential to competent 

representation in this case. 

{'IT22} As Jones has failed to show that his trial counsel rendered deficient performance 

during jury selection we need not address whether Jones was prejudiced. See Ray, 2005-0hio-

4941at~10. 

B. The Mifa.rn.tion Investigation 

{~23} Jones contends· that the amount of time spent on the mitig2.tion investigation· was··-.····· · · ··· ·· 

ir..adequate. First, Jones argues that because Mr. Hrdy spent fewer than 10 hours interviewing 

Jones's family, Mr. Hrdy did not discover Jones's family's "history of severe and pervasive 

dysfunction." Specifically, Jones maintains that if Mr. Hrdy and his trial counsel would have 

conducted an adequate investigation they would have learned of rampant sexual abµse and 

additional physics.I and emotional abuse within the family. Second, Jones contends that Dr. 

Siddail had neither the time nor the information necessary to do a complete a psychological 

evaluation ai.!.d make a diagnosis forthe purposes of the mitigation hearing. Thus, the:extent·of ' ... : , : r: 

Jones's mental illness was not discovered. 

1. The Iv!F.ti:gation Investigation 

{~24} The trial court concluded that Mr. Hrdy's late start was not detrimental to Jones's 

mitigation investigation due to the nature and quality of the mitigation facts that the defense team 

was able to obtain, especially in light of the lengthy time that pre-existed the death penalty 

specification, during which there was the production of psychological reports, the development 
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of a rapport between Jones and his attorneys, and significan.t communication arid information 

gathering with the Jones family. 

{~25} Ample information regarding the dysfunction of the Jones family was presented 

during the mitigation phase of Jones's trial. See Jones I, 135 Ohio St.3d 10, 2012-0hio-5677 at 

~ 226-227, 249-250 ("Dr. Siddall testified that Jones grew up in a troubled family where there 

was domestic violence * * * that Jones's family has a history of psychiatric, substance-abuse, 

a..'ld criminal-justice problems* * * Jones's father committed. domestic abuse and suffered from a 

learning disability. * * * In an unsworn statement, Jones stated that he had an abusive childhood. 

He witnessed domestic violence on numerous occasions, and his farnily abused alcohol and 

drugs. Jones also watched his siblings fight. His oldest brother stole cars and gave Jones 

marijua11a when he was seven years old. Jones's parents divorced vvhen he vvas eight.· His 

mother left home, and Jones was then raised by his aunt, his gra..'1d.mother, and his father. * * * 

After witnessing the abuse in his family, Jones started 'acting out' as a teenager.") However, on 

appeal, Jones argues that the trial court erred when it detem1ined that his trial cou..1sel was not 

ineffective for failing to discover further neglect as well as physical, emotional, and sexual 

·abuse. 

&. VVitnesses for the Defense 

fif26} At the evidentiary hearing on Jones's petition for post-conviction relief, Jones 

called twelve witnesses, five of whom testified as experts. Jones himself did not testify. Of the 

seven lay witnesses' who testified regarding Jones's history a..11d background, the trial court 
' 

found that "much of the lay-witnesses' testimony, at least that which can be c01Toborated and is 

credible, was cumulative to that which was already presented during mitigation." In support of 
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'these conclusions, the trial court made the following observations regarding the lay-witnesses' 

and experts' testimony. 

{€jf27} Pastor Fuller, whose testimony the trial court found credible, stated that he was 

Jones's first cousin once removed and that he was the Jones family's pastor. As such, Jones 

called on him for pastoral care when Jones experienced trauma in his life. Although he did not 

testify at Jones's mitigation hearing, Pastor Fuller stated that a member of the defense team had 

questioned him about his pastoral relationship with Jones and that there "may have been other 

questions, but [he] did not recall." He further stated that he had been a pfu-t of a group of persons 

who had met vvith defense counsel when defense counsel defined mitigation and asked if the 

group had fuJ.Y questions about mitigation. ·Pastor Fuller believed he should have testified at the 

mitigation hearing, since he had more knowledge of the Jones's family history and dysfunction 

than the pastor who ultimately testified at Jones's mitigation hearing. Nonetheless, Pastor Fulier 

was not aware of mental iliness or specific drug abuse within the family, except that he had "seen 

family members looking high." However, he did state that he became aware of "possible" sexual 

abuse in the fa1-nily through Jones'.s sister, but that the discussion had occurred in his capacity as 

a pastor and privilege would have prevented him from revealing even the possibility of abuse to··,, · 

the mitigation team. Accordingly, the trial court determined that Pastor Fuller's testimony was 

merely cumulative of the testimony received at Jones's mitigation hearing. 

{9f28} Pastor Hargrave testified at Jones's mitigation hearing and at the hearing on 

Jones's petition for post-conviction relief. The trial court found that he repeated much oft.he 

... 
same testimony he had given during Jones's mitigation hearing. With regard to mitigation 

preparation, he testified that he had "at least two conversations by phone, perhaps a third. There 

was a large gathering, the family was there, I was there as well and I was called back into a room 
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individualiy with them * * * I talked about my role and the work that I do and my observations 

and I said I would like to help in any way that I could.". Pasto::- Hargrave also testified about 

"significant disruption with boundaries, family boundaries, physical personal boundaries, for 

example bedroom space, what is borne outside the bedroom, and ali of those things * * *." It 

was from this "boundaries" discussion with Jones's mother that Pastor Hargrave became aware 

of possible sexual abuse. However, he admitted that this conversation was not such that it 

caused him to feel compelled to make a police report under Ohio's mandatory reporting statute 

and that he would have been bound by privilege and not able to disclose the information to the 

mitigation team., The trial court found Pastor Hargrave to be credible, but noted that many. of the 

opinions he presented regarding the dysfunction of the Jones family went beyond his· role as a 

pastor and bordered on offering opinions and on issues beyond those for which he \Vas qualified 

to testify. 

{~29} Rhonda Jones, one of Jones's sisters testified at the post-conviction relief hearing, 

but not during the mitigation phase. The trial court did not find Ms. Jones to be a credible 

witness. The trial court found that during her testimony, Ms. Jones was unfamiliar with the 

affidavit she executed as.part of the evidence reviewed by this Court inJonesIJand.thatduring. · 

her testimony she denied making several of the statements contained within it. Ms. Jones did 

testify as to the dysfunction in the Jones family, such ~s having to steal food to survive, being 

physically and mentally abused by her parents, and of her parents' drug and alcohol abuse. 

However, Ms. Jones stated she was not familiar with any mental health issues in the Jones 

family. Ms". Jones stated that she was at her parents' house ·wheli Mr. !-Irdy came for a meeting . 

with the family, but that "he was more sitting there watching the game than talking." 
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{'1f30} Concerning alleged sexual abuse in the Jones family, the trial court found that Ms. 

Jones testified that her father had tried to molest her and that there were persons dressed in 

skeleton costumes who fondled the Jones girls at night. In her affidavit attached to Jones' s 

petition for post-conviction relief, Ms. Jones stated "[m]y father tried to molest me. Once when 

he tried to get into my bedroom, I blocked the door. My father broke in. I was 1 7 years old, and 

my boyfriend was there. My boyfriend beat up my father." Although Ms. Jones stated in her 

affidavit that she was 17 years old at the time of the alleged incident, she testified during the 

mitigation hearing that she was 16 years old, going on 17 and then subsequently testified that she 

was 17 years old at the time- of the alleged incident. -At-the post-conviction hearing, the trial 

court found that Ms. Jones gave a vivid account of her na..lced, emaged father pounding on her 

barricaded bedroom door fuid tryi..ng to burst thrnugh. She escaped out the back and was kicked 

out of the house shortly thereafter. Although Ms. Jones characterized the incident as an attempt 

by her father to molest her, the trial court determined that there was no credible evidence that this 

event was an attempted molestation. Rather, the trial court concluded that the facts were far 

more consistent with a father who was enraged that his 16-year-old daughter had her boyfriend 

behind her locked bedroom. door. 

{~31} Jones's niece, Sh'torie Harpster, did not testify during the mitigation phase, but 

did testify at the post-conviction relief hearing. The iTial comi found that she h_ad testified that 

Jones was a father figure to her and that she further testified about the dysfunction in the Jones 

family, including mental illness and that Jones's brother had sexually abused her. Additionally, 

she stated that she was at the group meeting at her grandmot~er's house and had spoken to 

someone from the trial team, but thought her individual conversation with Mr. Hrdy could not 

have been longer than five minutes. She stated that no one from the defense team spoke to her 
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about sexual abuse. The trial court found Ms. Harpster's testimony to be merely cumulative of 

the testimony presented during Jones's mitigation hearing. 

{'if32} Shain Harmel, Jones's nephew, did not testify afthe mitigation hearing. The trial 

court found that Mr. Harmel testified during the post-conviction relief hearing that although he is 

not Jones's biological son, he had grown up thinking Jones was his father because Jones had 

treated him as su9h. The trial court found Mr. Harmel's testimony to be merely cumulative of 

the testimony presented during Jones' s mitigation hearing. 
\ 

{'1f33} Yolanda Jones is Jones's sister. She testified at the mitigation hearing and during 

the post-conviction .relief.hearing. The trial court observed. three significant points in, her. .. 

testimony: firs~, Ms. Jones testified about the abuse and dysfunction in the Jones family; second, 

she discussed rampant sexual abuse that she did not disclose during her mitigation testimony; 

and third, she testified that she had not been properly prepared for her testimony during the 

mitigation hearing. The trial court, however, found Ms. Jones's testimony to be "wholly 

unbelievable" based on her rehearsed demeanor and ,that her testimony was contradicted by 

evidence in the record. 

· ..... · flf34} ··The trial court found that Ms. Jones's testimony concerning the dysfunc~ion·ofth~ . '-.· 

Jones family was the same or similar to her mitigation phase testimony. However, Ms. Jones 

presented some additional examples about the abuse in the family. Specifically, she added some 

details of her own abuse of Jones when he was a child and offered testimony which painted their 

mother in a poor light. The trial court found the testimony regarding ~lleged physical and mental 

abuse suffered by the Jones children at the liands of their mother contradicted the testimony Ms. 

Jones gave during the mitigation hearing. Although Ms. Jones claimed she was not given an 

opportunity to give the same detailed information during her mitigation hearing testimony, the 
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trial court found that during the mitigation hearing, Jones's defense counsel often guided Ms. 
\. 

Jones to specific subjects or instances that were helpfui to mitigation and even asked her to give 

examples. Additionally, the triai court found that when the prosecutor asked Ms. Jones questions 
'-

on cross-examination, that she asked many open-ended questions and did not cut Ms. Jones's 

testimony off at any point. The trial court also found that Jones' s defense counsel asked 

questions during rebuttal that gave Ms. Jones the opportunity to clarify some of her responses 

during cross-examination. 

{9[35} With regard to mitigation preparation, Ms. Jones stated she was never properly 

prepared for her testimony and that there wer~ questions that were not asked· during mitigation. 

preparation or du.ring the mitigation hearing. Nevertheless, Ms. Jones was not able to give any 

specifics of her mitigation preparation or lack thereof. Ms. Jones did admit that Mr. Hrdy had 

asked her about sexual abuse ai.J.d that she understood at the time of Jones's mitigation hearing 

"that it was important to show that he came from an abusive, neglect (sic) family, where he was 

mistreated all his life." However, the trial court did not find her testimony about why she did not 

relate any of the abuse to the defense team to be credible. 

{'lf36} Christy Coffee testified that she was romantically inv?lved with Mr..Jones. She· .... ·. · ·· ' 

testified at both the mitigation hearing and the hearing on post-conviction relief. The trial court 

f~und that her testin:wny at the post-conviction relief hearing was similar to the testimony she 

gave during the mitigation phase. However, Ms. Coffee gave additional testimony revealing that 

Jones's brother had raped her and that he, not Jones, was the father of her son. 

{if37} Ms. Coffee further stated that the only time she spoke with defense counsel prior 

to the mitigation hearing was with the Jones family at defense counsel's office. She stated that 

the armrneys asked about her relationship with Jones, but did not ask if she had children by his 
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brothers or if a paternity test had been done. She acknowledged that Mr. Hrdy had asked her 

open-ended questions about sexual abuse, but that she felt it was too quick. She further stated 

that she knew the attorneys had asked the Jones family about sexual abuse at the meeting 

"[b ]ecause when the family came out that is what they w~re talking about, they talked about." 

{'if38} Dr. Howard Fradkin is a psychologist with an expertise in the area of adult 

survivors of child sex abuse. He did not testify at the mitigation hearing. The trial court found 

faat at the time of his post-conviction relief testimony, Dr. Fradkin had devoted thirty-four years 

of his practice to the area of adult survivors of child sexual abuse. He is also a!l advocate of the 

interviewing style called the Forensic Experiential Trauma Interview (FETI) which he believes is · 

the most appropriate when interviewing trauma survivors. This fonn of interviewing did not 

come into existence until 2013. Dr. Fradkin opined that Jones is the survivo~· of male child sex 

abuse Bnd that . from the time of Jones' s alleged suicide attempt_ at age six and for thirty years 

subsequent to that, medical professionals missed the diagnosis of sexual abuse. Dr. Fradkin 

further testified concerning prolific sexual abuse committed against Jones by Jones' s brothers, 

Jones's sister's boyfriend, and Jones's stepmother. He attributed the defense tea .. 'JJ.'s failure to 

·,-discover this horrific abuse to deficient mitigation investigation and methods~ However;< Dr. 

Fradkin also testified that the disclosure of sexual abuse "varies from person to person. It could 

take months. It could take years" and that "[m]ost men go to their graves \vithout ever talking 

about [sexual abuse]." 

{~f39} While admiring Dr. Fradkin's devotion to helping survivors of child sexual abuse, 

the trial c.'ourt gave no weight to his testimony for a number of reasons. First, the trial court 

found it questionable that Dr. Fradkin's FETI interview method would survive a Daubert 

challenge, but even assuming it did, the trial court found that Dr. Fradkin's opinions were based 
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almost entirely upon the hearsay affidavits of family members whom Dr. Fradkin had never met 

or personally interviewed as well the self-serving statemei1ts of Jones, which were made in a 

setting in which Dr. Fradkin was not treating or diagnosing Jones. Second, the trial court found 

that Dr. Fradkin's report was "fraught with mischaract'.::rizations of the evidence." These 

mischaracterizations were partly attributable to the fact that Jones's current counsel did not ' 

provide him with all of Jones' s records and partly to the fact that he simply ignored the evidence 

he did have. Third, the trial court noted that although D:::. Fradkin referenced Jones's prison 

disclosure of sexual abuse by his father, Dr. Fradkin failed to reconcile Jones's non-di?closure of 

. that abuse during his own FETI interview with Jones whell J 8nes was sharing memories of abuse 

by at least five other people. Finally, the trial court found that Dr. Fradkin had conceded that he 

could not have testified to sexual abuse at a time when Jones and his family were denying its 

occurrence. 

{140} Dr. Bob Stinson is an expert in forensic psychology. He testified at the post

conviction relief hearing, but not during the mitigation hearing. The trial court found that Dr. 

Stinson testified about the dysfunction and,abuse with the Jones family. He personally 

. interviewed Jones, but did not conduct ai1y tests. In addition to the interview, Dr. Stinson relied 

upon the affidavits of family members and Dr. Fradkin's report. Dr. Stinson opined during his 

post-conviction relief testimony, that a review of Jones's E1edical records and school records 

indicate dysfunction that is consistent with a person who is sexually abused. The trial court 

found that Dr. Stinson remained firm in his opinion that the mitigation investigation should have 

uncovered tlie alleged sexual abuse at the time of the I1J.itigation hearing. However, when 

offering his opinion about why the abuse was now being disclosed, he stated it may be "because 

the main perpetrator and person who said 'we do not talk about these things' ([Jones's mother]) 
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eventually died." The trial court noted that Jones's mc6.er v1as alive a'c the time of the mitigation 

hearing. 

{~41} Dorian Hall testified at the post-convictic:1 neanng as aI1 expert in tbt area of 

mitigation investigation. The trial court found tha·:: she hm: been emplcyed by the Ohio Public 

Defender's Office since 1988 as a mitigation specia1ist and at the time of tbe pcst-co:1victi.on 

reiief hearing supervised that office's mitigation specialists. Ms. Hall opi:.1eC. that a:.1. investigate::: 

must begin at least 90 days before jury selection in order to conduct a proper investigation and 

was critical of M:t. Hrdy's acceptance of the engagerrient to do work on Jones's case after jury 
! 

selection had already begun.· She was also critical of the 2mount of time Mr. Hfdy sp;;.nt on. the 

. . . . . . M H d ' h d ,. . . . 1 ,. l ' "(T ,, ' rrntigatwn mvestigat1on, i .tr. r y s met o or groEp mtervievnng, ana or v1r. drny s note 

' . rl '' . M H 11 ~ h ... d. ' "T ' ". ,.:i iceepmg 2 .. n.u. :Lf;corn Keepmg. ls .. a :rurt er cnt1cize ,_ tt:.e port;·aya1 or .,ones·s rattier as a goou 

role model during the mitigation phase and blamed the deficient detailed mitigation fo;: al.lowing 

that portrayal 

{q42} The trial court found Ms. Hall to be a professional and credible witness, but 

acknowledged tl-i.at j\,fa. Hall's many years of employment with the Ohio Public Defender's 

Office gave the trial court, cause to question her otjectivity regarding her criticis111s ,ofIYfr. Hrdy,:. 

Additionaily, Ms. Hall was not able tp comment on what lv'i:r. Hrdy specifically did or did not do 

with regard to his mitigatio::i investigation nor was she able to give any supp<?rt for her opinion 
\ 

. . . 

that a mitigation investigation should begin 90 days prior to jury selection. Although the trial 

court aclmowledged that 90 days would be optimal, Ms. Hall also testified tl1at "[g]enerally you 

nr~ecl to spend as much time as you need to get all the fr1fonnation." The triai court found that 

although Ms. ·Hall criticized the lack of detailed, anecdotal infonnation presented during the 

mitigation phase, that the additional anecdotal informs.tion Ms. Hall ultimately presented was 
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obtained solely from affidavits of Jones's family members. Thus, since she had not personally 

spoken to the family members, she had not been.given the opportunity to assess their credibility. 

The trial court noted, however, that it "had the opportunity to do so with several of the witnesses 

who executed the affidavits upon which Ms. Hall relied and [] found their credibility 

questionable." 

b. Witnesses for the State 

{~43} In addition to Jones's witnesses, all four members of the defense mitigation tea.cu 

testified at the hearing for post-conviction relief. The trial court made the following observations· 

about their testimony. 

{~44} Mr. Hrdy is a licensed social worker and part-time mitigation specialist. The trial 

court found that at the time of his testimony, Mr. Hrdy had finished his casework for his 
) ) 

doctorate, was a member of the National Legal Defenders Association as a mitigation specialist, 

. and has worked as a mitigation specialist since 1994. Mr. Hrdy admitted that he was engaged to 

work on Jon,es's case "late in the game." Excluding travel time, Mr. Hrdy spent approximately 

three hours with Jones and approximately ten additional hours with others, inciuding family 

members -and ministers. . Mr . .P..:rdy spent additional time retrieving and .reviewing records, .. 1 _, .~ •• ' 

meeting with Dr. Siddall and Jones's attorneys, and other casework. Mr. Hrdy stated he had no 

difficulty gathering information from Jones and found him to be cooperative. Mr. Hrdy also 

found the Jones fa..111ily to be cooperative and forthcoming. Mr. Hrdy testified that he explained 

mitigation to the family and the fact that Jones was facing the death penalty. He felt that the 

family was able to provide him with information that was helpful to Jones's case. He fu1iher 

testified that he would not have specifically asked the family a leading question about sexual 
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abuse, but if anyone had indicated such, he would have noted it and provided that infonnation to 

Dr. Siddall and Jones' s attorneys. 

{,45} Mr. Hrdy testified that he met with many family members for four and a half 

hours at Jones's mother's home. He stated that he asked ho\•/ the family preferred to be 

interviewed and that they preferred to be interviewed as a group. Mr. Hrdy aclu1mvledged that a 

Cleveland Browns football game remained on the television during the interview, but with the 

volume turned down. Mr. Hrdy explained that he found adva.'1tages to the group interview 

because "a dynamic forms where someone will say something that will trigger a memory from 

someone else and you get. a fuller interview." However, he did ack..riowledge that there could be 

some disadvantages such. as someone not wanting to disclose personal information in a group 
' 

setting or a stronger personality taking over, but that he always leaves his busieess card and asks 

the interviewees to call him if they remember anything else. 

{9f46} Mr. Hrdy further testified that he had "enough and appropriate time to gather the 

records, interview the witnesses, assist the defense attorneys and Dr. Siddall in preparation of 

mitigation in this case." The trial court found this testimony very compeil.ing since Mr. J;Irdy had 

attested.in an unrelated case about his mitigation investigation being substandard.due. to a-lack of 

time to do an appropriate job. See Herring, 142 Ohio St.3d 165, 2014-0hio-5228, ~ 36-38. Mr. 

Hrdy's testiinony combined with the amount and type of mitigating evide:tlce produced during 

Jones's trial, together with the trial court's credibility evaluations of other witnesses, caused the 

trial court to accept Mr. Hrdy's statement that he had "enough and appropriate time to gather the 

records, interview the vvitnesses, assist the defense attorneys and Dr. Siddall in preparation of 

mitigation in this case" as true. 
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{~47} Dr. Siddall is in an expert in forensic psy(:hology and had testified as an expert in 

"maybe a dozen" capita] mitigation hearings prior to .To:aes's case. The trial court found that he 

is licensed in both clinical and forensic psychology a:::tci also practices in the area of drug 

addiction. He has been licensed since 1975, is published 28.d. has received awards. At the time 

of his testimony, Dr. Siddall had taught graduate level courses, including courses on diagnosis. 

Although he is currently in private practice, Dr. Siddall has had significant experience with 

persons in a criminal legal setting through his ·work at a diagnostic clinic. 

{<;148} Dr. Siddall stated that as a rule he would get records and complete his report 

before the start of trial, but in this case he compieted his report after Jones's trial, but before the 

mitigation phase. Dr. Siddall visited Jones in the Su.rr.mit County Jail on two occasions, 

spending about three and a half hours at each visit. The visits were divided equally between 

interviewing and testing Jones. In addition to documentary sources, Dr. Siddall relied on 

information from Jones and detailed family information he received from Mr. Hrdy. Dr. Siddall 

testified that he had enough time to complete the tasks he was assigned to do, but that he had also 

been aware that if he needed additional time, he v.rould be able to ask for and receive more time .. 

, . ' Dr. Siddall also testified that he asked- Jones ,if he was sexually abused· or if there was sexual . 

abuse in the family. Jones denied both and Dr. Siddall testified that sex abuse would be evident 

in the records. 

{~49} Attorney Donald Hicks represented Jones during his trial. The trial court found 

that at the time of his testimony, Attorney Hicks had been practicing law' for over thirty years, 

doing "a considerable amount of criminal defense \Vork." When the grand jury initially indicted 

Jones with aggravated murder and rape, no death penalty specification was attached. Although 

Attorney Hicks was not certified to handle capital cases when he was appointed to Jones's case, 
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he was certified by the time the death penalty specification was attached to Jones's indictment. 

From the time of the original indictment to the time of Jones' s trial, Attorney Hicks testified he 

had met ·-.vith Jones fifty or sixty times and met with him at least a couple of times a week. He 

stated that some of the meetings were "face-time," as he had promised to meet with Jones any 

time he was at the jail. However, at other such meetings, he discussed the death penalty and 

mitigation with Jones. He furt11.er stated that such discussions occurred even before the death 

penalty specification was added because there had been ongoing discussions with the prosecutors 

about the possibility of the addition of the death penalty specification. The trial court further 

found. that Attorney Hicks felt he had built a rapport and trust with Jones and during his 

disGussio;Js with Jones, l1e had gathered information that would be useful in the mitigation phase 

and i!1corporated that informatio:n into Jones's defense during both trial and the mitigation. ph2se. 

Attorney Hicks testified that Jones never indicated that he had been sexually abused. 

{9\50} Attorney Hicks recalled the primary family contact person was Jones's sister, 

Yolanda. He also recalled speaking to Yolanda "a couple of dozen times" on the phone and 

"eight or ten times, n;.a.ybe a dozen" in person. Meetings occmTed after court hearings and in his 

office. A .. ttorm~y Hicks _stated that the mitigation team "had a lot of contact with. the-family." 

However, there were never any indications from Yolanda, the Jones family, or ai1y other contacts 

whose names \Vere provided to the defense team that Jones had been subjected to sexual abuse. 

Although Attorney Hicks acknowledged the defense team got a late start hiring expe1is due to 

the timing of the death penalty specification, he felt he had enough time to prepare for the 

mitigation hearing. He stated he would have requested a continuance of the trial if he had felt 

they had not had enough time to prepare for mitigation and was confident the request v1ould have 

/ 
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been granted as the trial court's predecessor judge had a reputation for being "exceedingly 

accorrm1odating." 

{qf51} Attorney Ke:::-ry O'Brien also represented Jones during his trial. The trial court 

found that at the time of his testimony, Attorney O'Brien had practiced law for over thirty-eight 

years and had been certified to handle capital cases since the mid-l 980s and had defended over 

\ 

30 death penalty cases. Attorney O'Brien testified that he met with Jones on average once a 
,~ 

week and they h2.d no com..111unication or trust issues. He recalled speaking with Jones's mother 

mostly by telephone and recalled meeting with fa."Tiily members two or three times on Saturday 

or Sunday mornings at his office. The meetings included updates on the case and conferences. 

Attorney 0 'Brien testified that he explained ·the purpose of mitigation to the family and the goal 

of what they were trying to accamplish. He stated that he asks about "the complete family 

history from day one" and th.at he usually asked 

did the client have a rough upbringing, oi what were the financial circumstances 
of the family, was there a..'1.y physical abuse, did the defendant suffer any head 
injuries like fail off of a tree or hit by a car or hit by a baseball bat or something 
like that. fu.1d then I go into emotional or mental retardation. I then ask if the 
client had any mental evaluation. I also ask about sex abuse, whether an uncle or 
an au..11t or something like that had molested him. 

~ : .; ' . :,, . -. . : . . ' , .. ~ ~ . 

Attorney O'Brien stated that he would have absolutely used sexual abuse during mitigation if it 

had been r11.e::J.tioned. However, Jones denied any sexual abuse when Attorney O'Brien asked 

him about it. 

C. Comcimsnon - Cgun.seh.J Perfonmmruce 

{1f5:2} Despite the extensive amount of mitigating evidence presented during Jones's 

mitigation hearing, See JoMs I, 135 Ohio St.3d 110, 2012-0hio-5677, at '1[ 224-256, Jones 

contends 1'is defense counsel were ineffective for not finding more. However, the trial court 

dete1mined that much of the credible lay witness testimony at the post-conviction relief hearing 
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v1as cumulative to that which was presented during the mitigation hearing. Further, the trial 

court determined that "because of the nature and quality of the mitigation facts lvir. Hrdy was 

able to obtain, as well as the lengthy time that pre-existed the death penalty specification, during 

which there were psychological reports, the development of a rapport with [Jones] and his 

attorneys (espedally Mr. Hicks), communication with the family ai-id information gathering, the 

late start was not detrimental to [Jones's] mitigation investigation." As shown above, these 

findings were supported by competent, credible evidence. 

{tjf53} With specific reference to the allegations of sexual abuse in the Jones family, the 

trial court acknowledged that the ·purpose of the post-conviction ·relief hearing was not· to · · · 

detern1ine the merits of Jones's sexual abuse or incest claims, but to detennine if the defense 

team should have reasonably discovered the abuse. However, in so doing, the trial court 
I 

necessarily had to evaluate the testimony and credibility of the witnesses. The trial court found 

that the credible testimony in this case showed that all four members of the mitigation tean1 

asl~ed about sexual abuse and that they were all met with denials. Based on the trial co mi's 

observations of the testimony and evidence presented at the post-conviction relief hearir!g, we 

conclude that this determination was supported by ~ompetent credible evidence. · 

{9i54} "The Six_th A..rnendment entitles criminal defendants to the '"effective assistance 

of com:.sel"'-that is, representation that does not fall 'below an objective standard of 

reasonableness' in light of 'prevailing professional norms."'" Bobby v. Van Hook, 588 U.S. 4 

(2009), quoting Strickland, 466 U.S. at 686, quoting McMann v. Richardson, 397 U.S. 759, 771 

(1070' -_, ). Counsel's failure to reasonably investigate a defenda..rit's background cmd present 

mitigating evidence to the jury can constitute ineffective assistance of counsel. Wiggins, 539 

U.S. at 521-522. However, "[t]he reasonableness of counsel's actions may be determined or 
/ 
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substantially influenced by the defendant's own stater.:nents or actions." Strickland at 691, citing 

Decoster, 624 F.2d at 209-210 (D.C.Cir.1976). 

{~55} In applying the above standard, the trial cou;t determined that in light of the 

variety of circumstances Jones's trial counsel' faced, their i1;v:::stigation was reasonabie and thus, 

counsel was not ineffective for failing to discover addition2..'. alleged abuse. First, the trial court 

found that the mitigation team's failure to utilize the FETI ;.nethod of questioning was not 

unreasonable as FETI did not come into existence until 2013. Second, Dr. Fradkin testified that 

"most m~n go to their graves without ever talking about [sexual abuse]" and the disclosure of 

· · · sexual abuse "varies· from person to person. It could rake months. It· could take years." 

Consequently, the trial court detem1ined that ever1 ass;.iming there was any truth to the 

allegations of sexual abuse and incest vvithin the Jones fai11iJ.y, 

in light of the 30 years of failure of trained rnedical, psychiatric, psychological 
and education professionals to uncover the abuse, to require his attorneys to 
discover such information in the limited time provided by the time constraints of a 
criminal trial in which the defendant is incarcerated is unreasonable and beyond 
any requirements of the ABA Guidelines. 

Third, Dr. Stinson testified that the abuse may have been disclosed now "because main 

perpetrators and the·main individuals who said we do not t2Jk abouhhis eventualiy died."· The 

trial court further determined that if that was the case, Jones's defense counsel would have had 

no chance of obtaining any type of disclosure since Jones's mother was still alive at the time of 

the mitigation investigation. 

{9f56} As the trial court applied the appropriate legal standard and the trial court's 

findings were based upon competent credible evidence, we carmot conclude that the trial court 

abused its discretion when it determined that Jones's trial couasel did not render deficient 

performance when they failed to discover alleged se:~ual abuse and additional alleged physical 
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physical and emotional abuse perpetrated against Jones du,...-il1g their mitigation investigation. See 

Mmyland v. Kulbicki, 136 S.Ct. 2, 4-5 (2015) (recog1iizing faat the right to effective assistance 

of counsel does not demand that laV1ryers go "iooking for a ::::ieedie in a haystack" 1,vhen they have 

"reason to doubt there is any needle there.") As Jones has failed to show that his triai counsel 

rendered ineffective assistance during their mitigation investigation we need not address vvhether 

Jones was prejudiced. See Ray, 9th Dist. No. 22459, 2005-0hio-4941 at if 10. 

2. Dr. Sidd.aH's Evaluation & Diagnosis 

{~57} Jones next argues that Dr. Siddall had neither the time nor the information 

necessary to perform a complete a psychological evaluation and make a. diagnosis. for .the 

purposes of the mitigation hearing. Thus, the extent of Jones's mental illness was not discovered 

r ( 
and his trial counsei's assistance was ineffective due to their failure to adequately revi.evv Jones's 

mental health records and ensure that Dr. Siddall did so as well. 

{9'f58} Dr.. Siddall's testimony regarding Jones's mental illness during the mitigation 

hearing was sw.rn:narized by the Supreme Court of Ohio in the following way: 

In summary, Dr. Siddail testified that Jones has "a chronic history of mental 
illness which has required very expansive psychiatric treatment while he was 
incarcerated, and in the com.muni.ty." Jones pas been repeatedly hospitali~ed and. 
been treated with antidepressants, mood-stabilizing drugs, and antipsychotic 
medications. Jones was also raised in a family with a long history of psychiatric 
problems, alcohol and drug abuse, domestic vi<;>lence, and involvement with the 
criminal-justice system. Dr. Siddall testified that these severe problems affect 
most members of Jones's family and represent "a rather unusual cluster of very 
serious problems in a given family." He opined that "certain psychiatric 
problems, certain psychological problems * * * are known to be biologically 
based * * * [and were] genetically transmitted * * * across generations in the 
Jones fa..111ily." 

During cross-examination, Dr. Siddall acknowledged that a Dr. Stafford, a 
psychiatrist who treated Jones at the Oakwood Forensic Hospital, reported that 
Jones admitted that he falsely reported hearing voices. Dr. Stafford concluded, 
"He is not psychotic at all. His whole outlook is due to malingering and pl~t on." 
Dr. Stafford's report aiso stated that Jones "puts on psychosis due to experience 
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with mental health professionals through the yea:·s. He is difficult to differentiate 
because he is clever to answer vaguely."1 

r 

Jones I, 135 Ohio St.3d, 2012-0hio-5677, at~ 236-237. 

{~59} Dr. Siddall is an expert in forensic psychology and testified as an expert in 

"maybe a dozen" capital mitigation hearings prior to Jones's case. He testified at Jones's post-

conviction relief hearing as a witness for the State. Based on this testimony, the trial court f01.t:1d 

that he is licensed in both clinical and forensic psychology and also practices in the area of drug 

addiction. He has been licensed since 1975, is published a..."'ld has received awards. At the time 

of his testimony, Dr. Siddall had taught graduate level courses, including courses on diagnosis. 

Although he is currently in private practice, Dr. Siddall has had significant experience vvith 

persons in a criminal legal setting through his work at a diagnostic clinic. 

{-,r60} Dr. Siddall stated faat as a rule he would get records and complete his report 

before the start of trial., but in this case he completed his report after Jones's trial, but before the 

mitigation phase. Dr. Siddall stated that when he first became involved in the case, "[t]here was 

a ship load of records that came in and continued to come in." He also stated that he thought he 

had received some records after he had completed his report, but did not recall which ones. The 

trial court found that Dr. Siddall's report identified his documentary sources as Jones's 

educational records from Alaon Public Schools (1978-1986), as well as mental health records 

from the Ohio Department of Rehabilitation and Corrections, Summit Psychologica~ Associates, 

Portage Path Mental Health Center, and the Psycho-Diagnostic Clinic. Dr. Siddall also visited 

Jones in the Summit County Jail on two occasions, spending about three and a half hours at each 
. . ., 

visit. The visits were divided equally between interviev1ing and testing Jones. The trial court 

1 The trial court noted in its decision that "[t]he report attributed to Dr. Stafford in the 
Supreme Court opinion was actually the April 18, 1996 report of Dr. Khalid Matouk." 
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found that Dr. SiddalJ.'s invoice documented billing for 32.75 ho1!rs of casework, which included 

interviews, testing, record review, and consultations with Jones's attorneys and mitigation 

specialist. In addition to the documentary sources, Dr. Siddall reiied on information from Jones 

and detailed family information he received from Mr. Hrdy. Dr. Siddall testified that he had 

enough time to complete the tasks he was assigned to do, but that he had also been aware that if 

he needed additional time, he would be able to ask for and receive more time. 

{\\ff61} Dr. Siddall diagnosed Jones with a mood disorder. Dr. Siddall testified that he 

was aware that other diagnoses had been made with regard to Jones that differed from the one to 

. which he opined dming mitigation. However, he testified that it would be inappropriate for him 

to diagnose Jones by giving him a.diagnosis given.by another doctor ra.ther than making his ovvn 

diagnosis. Dr. Siddall stated that "you have to understand that anybody that has been in the 

system for years will probably have many diagnoses" and that "[t]he important thing here is that 

the core of defendant's psychological problems included a depressive disorder, psychotic like 

features, and the history of antisocial behavior. Those are the things that needed to be 

represented in the diagnosis. There is various ways of labeling them." 

{~62} At.the post-conviction relief hearing, Jones called three expert witnesses to..testify 

concerning his mental health. The first was Dr. Jeffery Madden. Dr. Madden is an expe1i in 

neuropsychology. The trial court found that Dr. Madden had perfonned a battery of 

neuropsychological tests on Jones to determine if there were any signs of organic brain injury. 

During his post-conviction relief testimony, he opined that those results validated .Jones's prior 

diagnosis of schizoaffetive disorder-bipolar type. However, Dr. Madden couid not opine to a 

reasonable degree of neuropsychological ce1iainty as to the presence or absence of neurological 

dysfunction or whether Jones suffered from a cognitive disorder attributable to organic brain 

····:':'-·-
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damage. However, Dr. Madden did opine to a reasong.1J}e degree of scientific certainty that Jones 

was not malingering at the time t..hat Dr. Madden conducted his tests in J a:nuary 2013. 

{9f63} Jones also called Dr. Gary Beven, an ex;x~rt in psychiatry and forensic psychiatry. 

The trial court found that Dr. Beven was the Chief P::ychiatr.ist at the Southern O.bJo Correctional 

Facility from 1995-2003, during which time Jones v1::ts incarcerated at the faciiity. Dr. Beven 

r 
was the primary lead of the mental health tearn ai1d provided Jones with mental health treatment. 

Dr. Bev en had examined Jones 3 5 times while he vvs.s i;:1ca.rce::ated and had diaguosed Jones with 

sbizoaffective disorder-bipolar type with personality disorckr. During the entire time of Dr. 

Beven's treatment of Jones, Jones remained on the mental health C.I.C. caseload, indicating 

serious and chronic mental illness. Dr. Beven ackncwledgt-d a discussion of malingering or 

exaggeration in his case notes, but that discussion did no: cause him to second-guess his 

diagnosis of Jones. Dr. Beven's last contact with Jones ;_vas in 2003 and he could not offer any 

testimony about Jones after that time. Jones's original mitigation tea.'!l did not contact Dr. Beven 

prior to Jones' s capital trial. 

{~[64} Jones also called. Dr. Bob Stinson, an expert in forensic psycboiogy. The trial 

court found that Dr. Stinson testified about the dysfunc.ti.oi1 lli'1d abuse witlrthe Jones family.· He 

personally interviewed Jones, but did not conduct any tests on Jones. In addition to the 

interview, Dr. Stinson relied upon the affidavits of farni.)y members and Dr. Fra.dkin's report. Dr. 

Stinson opined to a reasonable degree of psychological certainty that Jones suffers from 

schizoaffective disorder, bipolar type. During his testimony, Dr. Stinson was ·critical of Dr. 

Si.ddall's diagnosis of mood disorder, his testing i11ethods, his mitigation testimony regarding 

Jones's malingering, and the amout oftime Dr. Siddall spent with Jones. Dr. Stinson was further 

critical of the amount of time Dr. Siddall spent reviewing Jones's records. However, when 
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testifying about i:he difference between his diagnosis and that of Dr. Siddall' s, Dr. Stinson stated 

that "we are actualLy not as fm off as it may seem, but mood disorder not otherwise specified is 

our label for sayin.g, I see a mood component to his illness, but I don't have enough information 

to tell you exactly 1-Vhat category it fits in." Dr. Stinson's further stated that he would not say Dr. 

SiddalI's diagnosis was wrong, but that he did not have enough information to give a more 

specific diagnosis. 

{tj/65} Despite the extensive amount of mitigating evidence presented during .Tones's 

mitigation heari!lg, See Jones I, 135 Ohio St.3d, 2012-0hio-5677 at~ 224-256, Jones contends 

his defense ·counsel were ineffective due to their failure to adequately review Jones's mental 

health records and e11sme that Dr. Siddall did so as well. However, even assuming without 

concluding that counsel wc:.s deficien~, Jones is not able to show he was prejudiced by the 

mitigation investigation into his history of mental illness. When assessing prejudice, '"~he 

question is ·whether "there is a reasonable probability that, but for couhsel's unprofessional 

errors, the result cf the proceeding would have been different. A reasonable probabiiity is a 

probability sufficient to undenD.ine confidence in the outcome.""' Herring, 142 Ohio St.3d, 

2014-0r,jo-5228, at·r: 116, quoting·State· v. Williams, 99 Ohio St.3d 493, 2003:..0hio-4396; ~ 163, · · 

quoting Strickland, 466 U.S. at 694. Accordingly, "[a]dditional mitigating evidence that is 

merely cumulative of that already presented does not undermine the results of sentencing." 

(Internal quotations omitted.) Id. at ~ 11 7. 

{"'if 66} In this case, the trial coUit determined that the testimony given about tl1e 

manifestations of Jones's n1ental illness given by Dr. Stinson and Dr. Beven was consistent with 

and cumulative of the testimony presented by Dr. Siddall at Jones's mitigation hearing. 

Specifically, the trial court found that "[w]hile [Jones] is mentally ill, his mental illness is 
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inextricably wrapped around his anti-social personality disorder." The trial court based. this 

determination on the "scores of case notes in the prison r~;:>Jrds and other documents submitted 

\ 

as evidence." The trial court then pointed to Dr. SiddalI's mitigation testimony, in which he 

gave a significantly more detailed diagnosis than just fa~: :c.amed disorder and determined that 

despite the differing names of the diagnoses, Dr. Stinsor.:'2 and Dr. Beven's testimonies about the 

manifestations of Jones' s mental illness and the medica.!ions used to treat him was consistent 

with and cumulative of testimony given by Dr. Sici.daH at the mitigation hearing. Such 

manifestations included suicide attempts, seif-mutila:ion, depres~ion, hallucinations, and 

psychiatric hospitalizations and the medications incJ.uded mood stabilizing drugs for bipolar 

disorder and antipsychotic d~·ugs. The trial court additionally noted that when testifying about 

the differences between his diagnosis arid Dr. SiddaH's, Dr. Stinson stated that their diagnoses 

were "not as far off as it may seem" and that in his ovm report, Dr. Stinson did not reference any 

of the records he suggested Dr. Siddall needed in order to have a more complete picture of 

Jones's mental illness. However, when forming his opinion, the trial court noted that Dr. Stinson 

did not have access to the 1448 pages of mental health. records contained in Jones's ODRC 

records, was selective in his use of the information in some ofJones's.other records, and did not 

personally conduct any tests on Jones. Accordingly, we conclude that the trial court's 

determination that the testimony given by Dr. Stinson and Dr. Beven was consistent with and 

cumulative of the testimony presented by Dr. Siddall at Jones's mitigation hearing did not 

constitute an abuse of discretion. 

{9f67} Furthe1111ore, the trial court determined that Jones's argument that Dr. Siddall 

used an inappropriate method to diagnosis .Tones's malingering ignored the fact that Dr. Stafford 

also opined that Jones showed evidence of malingering during his competency evaluation. 
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During his testimony, Dr. Siddall pointed out that mental illness and malingering are not 

mutually exclusive. Furthermore, Dr. Siddall's testimony regarding malingering was part of the 

( 

focus of the State's cross-examination on Jones's history of malingering 'and that Dr. Siddall 

addressed the malingering the most positive way possible. 

{~68} Therefore, we cannot conclude that the trial court abused its discretion when it 

determined that the testimony given about the manifestations of Jones's mental illness given by 

Dr. Stinson and Dr. Beven was consistent with and cumulative of the testimony presented by Dr. 

Siddali at Jones's mitigation hearing. As Jones has failed to show he was prejudiced by his 

counsels' actions we need not address whether counsel was deficient. See Ray, 2005-0hio-4941 

at~ 10. 

C. Conch1sion 

{if69} Jones has faiied to demonstrate the trial court abused its discretion when it 

determined that Jones's trial counsel was not ineffective for failing to discover further alleged 

abuse during their mitigation. investigation or that Jones was prejudiced by counsel's alleged 

failure to discover the extent of Jones's mental illness. Therefore, Jones's first assignment of 

error is overruled. 

Assi~nment of Error II 

The trial court en·ed by refusing fo consider out of court statements for 
hearsay and. no1d1earsay purposes, in violation of Due Process and Ohio la-vv. 
[ ] 

{~70} In his second assigmnent of error, Jones argues that the trial court ened by not 

considering out of court statements offered other than for the truth of the matter asserted or for 

( 

oth,er non-hearsay purposes. The first statements Jones argues that the trial court should have 

considered were made by his mother in an affidavit sworn to before her death. The second set of 
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statements were out of court statements made by individuals not testifying at the 'hearing for 

post-conviction relief about which Jones's sisters attempted to testi[y to during the hearing. Both 

sets of statements were made regarding alleged sexual abuse vibich occurred within the Jones 

family. 

{Gff71} "The decision to admit or exclude evidence at trial lies within the sound 

discretion of the trial judge, and the court's decision will no·t be reversed absent a showing of an 

o.buse of discretion." State v. Stover, 9th Dist. Wayne No. 13CA0035, 2014-0hio-2572, ~ 7. An 

abuse of discretion is more than an error in judgment; it implies that the trial court's decision was 

unreasonable, arbitrary, or unconscionable. Blakemore v. Blakemore, 5 ·Ohio -St.3d: 217·, '219 

(1983).· Wnen applying the abuse of discretion standard, this court may not substitute its 

judgment for that of the trial court. Pons v. Ohio State Med. Bd., 66 Ohio St.3d 619, 621 (1993). 

{9172} Hearsay is inadmissible except as other.vise provided in the Ohio Rules of 

Evidence or other relevant constitutional or statutory provisions. Evid.R. 802. Hearsay is 

defined as "a statement, other than one made by the d.eclarant while testifying at the trial or 

hearing, offered in evidence to prove the truth of the matte::- asserted." Evid.R. 801. · 

{~73} · Prior to Jones's post-conviction relief hearing, Jones filed a motion: iri',limine 

requesting the trial court allow the affidavit of Jones's novv deceased mother to be admitted into 

evidence at the hearing. The trial court denied the motion in part and granted it in part. The trial 

comi found that part of the affidavit contains a claim "which goes to the issue of ineffective 

assistance of counsel" and as such went to the heaii of the very issue before the trial court in the 

post-conviction relief hearing. The trial court further detennined that the statements were not 

admissible as statements against interest. Thus, the statements "must be subject to cross

examination to be admissible." However, the trial court did find that statements within the 
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affidavit pertaining to personal or fan1ily history were admissible for the truth of the matter 

asserted pursuant to Evid.R. 804(B)(4). Jones reasserted the issue during his hearing and the trial 

court again denied .Tones's request to adinit those statements within the affidavit -.vhich went to 

the issue of ineffective assistance of colmsel, thus preserving the issue for appeal. 

{11[74} First, Jones argues these hearsay statements shouid have been admitted pursuant 

to Green v. Georgia, 442 U.S. 95 (1979). Specifically, .Tones contends that the out of court 

statements at issue in Jones's mother's affidavit should have been admitted because they would 

have been admissible during the mitigation phase of Jones's capital trial. In Green, the Supreme 

Court "carved -out an exception to evidentiary rules for mitigation evidence in- extreme 

circumstances when its exciusion would violate the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution." State v. Sheppard, 84 Ohio St.3d 230; 237 

(1998), citing Green at 97. I-fovvever, the holding in Green addressed the exclusion of hearsay 

evidence where "[t]he excluded testimony was highly relevant to ·a critical issue in the 

punishment phase of trial." (Emphasis added.) Id. The present appeal was taken after Jones's 

hearing on his motion for .post-conviction relief, not after Jones's sentencing heariag. 

{'[75} In Ohio, post-conviction relief· is governed by statute and the right to file a-

petition for post-conviction relief is a statutory right, not a constitutional one. State v. Calhoun, 

86 Ohio St.3d 279, 28i (1999); R.C. 2953.21. Additionally, "a postconviction proceeding is not 

an appeal of a criminal conviction but, rather, a collateral civil attack on the judgment." Id. R.C. 

' 
2953.2l(A)(l)(a) provides that any person who has been convicted of a criminal offense may 

petition the court for post-conviction relief pursuant to a claim "that there was such a denial or 

infringement of the person's rights as to render the judgment void or voidable under the Ohio 

Constitution or the Constitution of the United States." Thus, Jones' s reliance on Green is 
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misplaced because the evidentiary hearing on a Jones's request for post-conviction relief is a 

separate and distinct proceeding from the punishment or mitigation phase of his trial. 

{~76} "R.C. 2953.21 grants a petitioner only those rights specifically enumerated in its 

provisions and no more." State v. Broom, 146 Ohio St.3d 60, 2016-0hio-1028, ~ 28, citing 

Calhoun at 281. R.C. 2953.21 does not carve out any exceptions to the rules of evidence during 

a hearing for post-conviction relief. Thus, "[e]videntiary hearings under R.C. 2953.21 are 

subject to the rules of evidence." State v. Je11ers, 10th Dist. Franklin No. IOAP-1112, 2011-

Ohio-3555, ~ 25; See State v. Brinkley, 6th Dist. Lucas No. L-04-1066, 2004-0hio-5666, if 12-

··14; See also State v. Morgan, 10th Dist. Franklin No. 95APA03-382;··1995 WL 694489, at 3 · 

(Nov. 21; 1995) (concluding that although it was necessary for appellant to submit affidavits in 

order for the trial court to determine whether he was entitled to a hearing, once the trial colli'i 

granted that hearing, it became necessary for him to produce admissible evidence under the rules 

of evidence.). Accordingly, we cannot say that the trial court abused its discretion when it 

excluded hearsay testimony from Jones's sisters. 

{°lf77} Next, Jones argues that Jones's mother's affidavit was admissible pursuant to 

· ,, ·· ·· · ·<·Evid.R. 804(B)(3) as a statement against interest-because Jones·'s motherc-"subjectedherself to. 

possible perjury charges." That rules states that if the declarant is unavailable as a witness, the 

following is not excluded by the hearsay rule: 

A statement that was at the time of its making so far contrary to the declarant's 
pecuniary or proprietary interest, or so .far tended to subject the declarant to civil 
or criminal liability, or to render invalid a claim by the declarant against another, 
that a reasonable person in the declarant's position would not have made the 
statement unless the declarant believed it to be true. A statement tending to 
expose the declarant to criminal liability, v,rhether offered to exculpate or 
inculpate the accused, is not admissible unless corroborating circumstances 
clearly indicate the truthworthiness of the statement. 
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Evid.R. 804(B)(3). A witness who "is unable to be present or to testify at the hearing because of 

death" is considered an unavailable witness for the purposes of the hearsay exception. EvicLR. 

804(A)(4). A person is guilty of perjury when, in any official proceeding, she knowingly makes 

a false statement under oath or affirmation, or ki1owingly swears or affirms the truth of a false 

statement previously made, when either statement is material. R.C. 2921.1 l(A). A falsification 

is material if it can affect the course or outcome of the proceeding. R.C. 2921.l l(B). 

{9[78} In denying the motion in limine, the trial court noted that Jones's mother's 1 
J 

affidavit differed "somewhat" from her testimony during trial, such as po1iraying .Tones's father 

as a good father and provider during trial, but calling him "mean and harsl}" in her affidavit and 

I 
stating that "he didn't provide for the family." The trial court found the fact that Jones's mother 

' 

never states in her affidavit that she iied during her trial testimony or "that she purposely held 

back pertinent mitigation information" to be criticai as that could have subjected her to criminal 

perjury charges. 

{~79} On appeal,~ Jones points to three instances in Jones's mother's mitigation 

testimony which differ from the statements in her affidavit and which may have subjected her to 

·possible perjury charges. Hov,rever, a review·of the record shows no explicit contradiction of any 

material statement. Additionaliy, Jones's mother makes no statement in her affidavit that she 

made false statements during her mitigation testimony. The first exchange Jones points to Vv'ent 

as follows: 

Q: Throughout, all of your kids, the time they were growing up, when they were 
children to adults, have.you always been very supportive of them? 

A: Yes. 

2 We note that a review of Jones's mother's affidavit shows that Jones's mother refers to 
Jones's paternal grandfather as "mean and harsh" and not Jones's father. However, the affidavit 
does refer to Jones' s father as a "violent person." 
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Q: What about your husband? Was your husband, would ym1 consider him a 
good role model for your kids? 

A: Yes. 

The second exchange was as follows: 

Q: Okay. And would you describe the home that you and your husba.."'1d provided 
to your kids a stable home, at least in terms of support and providing care for 
them? 

A: Yes. 

Finally, the third exchange happened as follows: 

Q: Ma'am, your husband, Mr. Jones, you said that he worked for the post office. 
Did he end up retiring from the post office afrer thirty-seven years? 

A: Yes. 

Q: So he retired with a pension, obviously? 

A: Yes. 

Q: And, ma'am, you working at least a couple of jobs, between you and your 
husband, you probably made a fairly good living considering you had eight 
children? 

A: Yes. 

Q: And they were always provided for? 

A: Yes. 

* * * 

Q: All right. So Mr. Jones,_Phillip Jones's father, just a good guy who took care 
of his kids? 

A: Yes, basically . 

.Tones argues that the above mitigation testimony is inconsistent with statements Jones's mother 

made in her affidavit. Although Jones does not point to any specific statements, a review of the 
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affidavit shows that Jones's mother made the following statements about Jones's father that are 

somewhat inconsistent to her mitigation testimony and were redacted from her affidavit: 

19. Although [Jones's father] worked, he didn't prc1vide for the family. He spent 
his money on other women. He drank a lot and came home drunk. He drank 
bourbon and whiskey. He also smoked reefer. 

* * * 

21. [Jones's father] cheated 011 me vvith other women. Once I followed him to 
the home of his mistress. 

22. When my daughter Yolai.1da was young, someone I knew, [E.H.], had just 
been released from prison. My husband and I took him out. [Jones's father] 
brought him home with us and wanted me to have sex with [E.H.] while he 
watched. I said no. The two men then began to fight, and [Jones's father] 
grabbed an. ax from the basement and began to swing it at [E.H.]. 

' 

* * * 

26. [Jones's father] and I argued a lot. He was a violent person. During one 
argument, he kicked me in the eye. * * * My children, including Phillip, saw the 
abuse. [Jones's father] broke my nose, gave me black eyes, and hit me in the 
head with a frying pan. In 1979, we divorced. 

·* * * 

32. I disciplined my children \Vith a belt. [Jones's father] also whooped the 
children sometimes, but he was too lenient. Once when Phillip was six or seven 
years old, .he. took money from his :father's billfold while he was sleeping ... , 
[Jones's father] came to my work to tell me about it instead of disciplining 
Phillip. I gave Phillip a whooping. 

* * * 

38. When I was stiil living with my husband, and my daughters Yolanda and 
Rhonda were children (Yolanda might have been 10 or 11 years old), I couldn't 
find the knives in the kitchen. I eventually found them in my daughters' 
bedroom. They said they kept the knives in their beds for protection against their 
father, who tried to molesf them: I didn't report rny husband to the authorities. 

* * * 

41. In 1998, [Jones's father] and I man-ied each other again. 
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42. In 2006, [Jones's father] died from cai'1cer. Phillip took his father's death 
very hard. 

{'lf80} Although these statements seem inconsistent with Jones's mother's statement that 

she considered Jones' s father a good role model, none of the statements in the affidavit directly 

contradict that opinion or suggest that Jones's mother testified falsely as to that opinion during 

her mitigation testimony. Likewise, Jones' s mother's affidavit dces not directly contradict her 

mitigation testimony affi.nning that she and Jones's father provided the Jones children with a 

stable home "in tem1s of support and providing care" and that the Jones cl:1ildren were "always 

provided for." The question posed during mitigation did not ask whether Jones's father provided 

for the Jones· children, but rather: (1) whether Jones's mother and father together provided a 

stable home for the Jones children; and (2) whether the children vvere generally "always provided 

for." Accordingly, we cannot say that the trial court 2.bused its discretion when it excluded 

hearsay statements in Jones's mother's affidavit. 

{<![81} Alternatively, Jones argues that statements made by Jones's mother in her 

affidavit asserting abuse were admissible for the 11011 .. hearsay purpose of showing that she was 

wiiling to disclose abuse, regardiess of the truth of those disclosures. However, the Supreme 

Court of Ohio has recognized that '"the well-worn phrase "not offered for the truth of the matter 

asserted" is not a talism&1ic incantation that opens the door to everything said outside the 

courtroom."' State v. Ricks, 136 Ohio St.3d 356, 2013-0hio-3712, ~ 25, quoting State v. 

Richcreek, 196 Ohio App.3d 505, 2011-0hio-4686, ~ 26 (6th Dist.). In this case, the trial comi 

determined that Jones's mother's statements in her affidavit went "to t11e issue of ineffective 

assistance of counsel" and thus, went "to the very heart of the issue" before the trial court in the 

post-conviction relief hearing and therefore, "must be subject to cross-examination to be 
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admissible." Under these circumstances, we cannot sey that the trial court abused its discretion 

when it excluded the statements. 

{9f82} Therefore, Jones's second assignment of error is ove::::uled 

III. 

{~83} Jones's first and second assignments of error hc-1e been overruled. Therefore, the 

decision of the triai court dismissing Jones's petition for post-conviction relief is affirmed. 

Judgment affirmed. 

There v.rere reasonable grounds for this appeal. 

'Vle order that a special mandate issue out of this Comt, directing the Court of Co1mnon 

Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A eertified copy 

of this journal entry shall constitute the mandate, pursuant to App.R. 27. 

Immediately upon the filing hereof, this document shall constitute the journal entry of 

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the 

period for review shall begin to run. App.R. 22(C). The Clerk of the Court of.Appeals is· 

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the 

maiiing in the docket, pursuai'lt to App.R. 30. 

Costs taxed to Appellant. 

a~ • _,.,...("'I ,....,T T-i I 
.:JjLl.b A. L>LHAr< ER V 

,R TilE COURT 
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{9f84} While I am troubled by various aspects of this case, I cannot say that the trial 

court's decision to deny Jones' petition after a full evidentiary hearing was unreasonable, 

arbitrary or unconscionable. See Blakemore v. Blakemore, 5 Ohio St.3d 217, 219 (1983). 

{'if85} The perfom1ance of trial counsel and their mitigation team is of paramount 

importan.ce in capital cases. Since we decided Jones II, the Ohio Supreme Court convened a 

Task Force to review the administration of the death penalty in Ohio. Among its 

recommendations, the Task Force recommended the adoption of the A.111erica11 Bar Association's 

Guidelines for death penalty counsel. It also reco!I'.mended adoption of the Supplementary 

Guideiines for the defense mitigation team. These Guidelines establish a high bar for trial 

counsel and the mitigation team. Although the, Ohio Supreme Court has declined to formally 

adopt these Guidelines, they nevertheless underscore the impmtance of counsel's preparation for 

the mitigation hearing. 

{'4[86} In this case, Jones' defense team agreed to a timetable that resulted in a scenario 

where l\1r. Hrdy did not begin his mitigation work until one month prior to the commencement 

of the sentencing hearing. Consequently, Mr. Hrdy was restricted in the amount of time he could 

spend on the case and he was forced to conduct interviews under less than ideal circumstances. 

The acceierated nature of Mr. Hrdy's efforts is particularly concerning given that he did not learn 

about the sexual abuse that Jones allegedly suffered. After a thorough 1:eview of the evidentiary 

hearing transcript in this case, however, I cannot say that the trial court's ultimate decision to 

deny Jones' motion constituted an abuse of discretion. 

.. 
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DECISION AND JOURNAL ENTRY 

INTRODUCTION 

{~1} Phillip Jones has been sentenced to die for raping and strangling Susan Yates. 

While Mr. Jones admitted killing Ms. Yates, he claimed it was an accident that happened when 

she asked him to choke her as they were having consensual sex. Following his trial, Mr. Jones 

petitioned for post-conviction relief, arguing that the trial court incorrectly admitted other acts 

evidence, that jurors committed misconduct, and that his trial lawyers were ineffective at the 

guilt and penalty stages of his trial. He also moved for discovery and the appropriation of funds 

so that he could obtain neurological testing. The trial court denied his petition, determining that 

his other acts claims are barred because he also raised them on direct appeal, that the evidence 

submitted in support of his juror misconduct claims was incompetent, and that his lawyers were 

not ineffective. It also denied his motions for discovery and testing funds. Mr. Jones has 

appealed, assigning three errors. We affirm the trial court's decision in part because Mr. Jones 
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did not receive ineffective assistance during the guilt phase of his trial, the court properly 

rejected his other acts and juror misconduct claims, and the court correctly denied his motions 

for discovery and testing funds. We vacate its determination that Mr. Jones's lawyers were not 

ineffective regarding the penalty phase of his trial and remand for an evidentiary hearing on that 

issue. 

BACKGROUND 

{~2} On the morning of April 23, 2007, a man was jogging through a cemetery when 

he discovered Ms. Yates' s body lying near some headstones. According to the county medical 

examiner, she had bruises on her head, external and internal neck injuries, and eye and facial 

petechia (spots caused by the breaking of small blood vessels). She was dressed in multiple 

layers, including a summer dress and denim skirt. Several buttons were missing from the dress 

and were lying in the road. The skirt had a slit, but it had been tom apart even more from where 

the slit had ended. Ms. Yates's bra was also tom between the cups and there was a small, plastic, 

glow-in-the-dark cross lying over one of her eyes. 

{~3} The medical examiner concluded that Ms. Yates's cause of death was asphyxia by 

strangulation and that the manner of her death was homicide. He also concluded that Ms. Yates 

had been vaginally and anally raped. A couple of days after Ms. Yates's body was found, Mr. 

Jones's wife told the police that Mr. Jones was the one who killed her. Mr. Jones's semen was 

found on Ms. Yates's skirt and on a vaginal swab. The cross that had been found over Ms. 

Yates's eye was similar to one that Mr. Jones had given to his wife a year earlier. 

{~4} The Grand Jury indicted Mr. Jones for aggravated murder, murder, and rape. He 

was arraigned on May 15, 2007. In August 2007, the court determined that Mr. Jones was 

competent to stand trial and set a trial date for December 3. On October 22, the Grand 
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Jury issued a supplemental indictment, adding death penalty and repeat offender specifications. 

Mr. Jones was arraigned on the supplemental indictment two days later. 

{~S} At the October 24 arraignment, Mr. Jones's lawyers acknowledged that a 

mitigation investigation normally "takes several months," but did not move for a continuance. 

Instead, they said that they had agreed with the prosecutor to keep the December 3 trial date. 

They also suggested scheduling two or three days in January 2008 for the penalty phase of the 

trial, if it proved necessary. At the hearing, Mr. Jones' s lawyers also presented the court with an 

order allowing them to retain Dr. James Siddall, a psychologist, so that he could begin 

conducting interviews and testing for mitigation purposes. The court signed the proposed order 

that same day. According to the statement Dr. Siddall submitted after trial, between October 24, 

2007, and January 8, 2008, he spent four and a half hours consulting with Mr. Jones's lawyers. 

His statement also indicated that on November 21 and December 12 he did a total of 7.75 hours 

of "[i]nterviews and testing." 

{~6} On November 1, Mr. Jones's lawyers moved for appropriation of funds to hire a 

defense mitigation expert. At a hearing on November 15, the court granted the motion and 

ordered Mr. Jones's lawyers to prepare an entry appointing Thomas Hrdy as that expert. While 

the record does not indicate when Mr. Jones's lawyers submitted a proposed entry, the trial court 

entered an order appointing Mr. Hrdy on December 5. According to the invoice Mr. Hrdy 

submitted after trial, he began working on Mr. Jones's case on December 10. 

{~7} According to the affidavits submitted by Mr. Jones's family members, either Mr. 

Hrdy did not spend much time with them asking about their family background or no one from 

Mr. Jones's defense team attempted to speak with them at all. According to Mr. Hrdy's invoice, 

on December 20, he spent 3.5 hours interviewing Mr. Jones's mother and his oldest sister. 
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On December 23, he spent 4.5 hours "[m]eeting w/ family @ [Mr. Jones's mother's] home." 

On January 2, he billed 2 hours for "[i]nterview w/ family, drop off records (Siddall)." Finally, 

on January 5, he billed 4 hours for "[m]eeting w/ family, atty." There is no additional detail in 

the record regarding which "family" members he met or how he divided his time between the 

two activities listed on each of the January dates. 

POST-CONVICTION RELIEF 

{~8} Mr. Jones's first assignment of error is that the trial court incorrectly dismissed 

his petition for post-conviction relief even though he presented sufficient operative facts to merit 

relief or, at a minimum, an evidentiary hearing. Under Section 2953.21(A)(l)(a) of the Ohio 

Revised Code, "[a ]ny person who has been convicted of a criminal offense ... and who claims 

that there was such a denial or infringement of the person's rights as to render the judgment void 

or voidable under the Ohio Constitution or the Constitution of the United States ... may file a 

petition in the court that imposed sentence, stating the grounds for relief relied upon, and asking 

the court to vacate or set aside the judgment or sentence or to grant other appropriate relief." 

{~9} "In postconviction cases, a trial court has a gatekeeping role as to whether a 

defendant will even receive a hearing." State v. Gondor, 112 Ohio St. 3d 377, 2006-0hio-6679, 

at i!51. "Before granting a hearing on a [post-conviction relief] petition ... , the court shall 

determine whether there are substantive grounds for relief. In making such a determination, the 

court shall consider, in addition to the petition, the supporting affidavits, and the documentary 

evidence, all the files and records pertaining to the proceedings against the petitioner, including, 

but not limited to, the indictment, the court's journal entries, the journalized records of the clerk 

of the court, and the court reporter's transcript." R.C. 2953.21(C). "[W]hether there are 

substantive grounds for relief' under Section 2953.2l(C) means "whether there are grounds to 
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believe that 'there was such a denial or infringement of the person's rights as to render the 

judgment void or voidable under the Ohio Constitution or the Constitution of the United States."' 

State v. Calhoun, 86 Ohio St. 3d 279, 283 (1999) (quoting R.C. 2953.21(A)(l)). "[A] trial court 

properly denies a defendant's petition for postconviction relief without holding an evidentiary 

hearing [if] the petition, the supporting affidavits, the documentary evidence, the files, and the 

records do not demonstrate that petitioner set forth sufficient operative facts to establish 

substantive grounds for relief." Id. at paragraph two of the syllabus. It is "not unreasonable to 

require the defendant to show in his petition for postconviction relief that such errors resulted in 

prejudice before a hearing is scheduled." Id. at 283. 

{~10} The Ohio Supreme Court has held that the trial court's gatekeeping role is entitled 

to deference. State v. Gondor, 112 Ohio St. 3d 377, 2006-0hio-6679, at if52. This includes the 

trial court's assessment of the credibility of affidavits. Id. "[A] trial court's decision granting or 

denying a postconviction petition filed pursuant to R.C. 2953.21 should be upheld absent an 

abuse of discretion[.]" Id. at if58. 

{~11} Mr. Jones asserted 17 grounds for relief in his petition, which the trial court 

separated into three categories: arguments that his lawyers were ineffective during the guilt 

phase of his trial, arguments that his lawyers were ineffective during the penalty phase of his 

trial, and arguments not involving ineffective assistance of counsel. We will address Mr. Jones's 

arguments using those same categories. 

GUILT-PHASE INEFFECTIVE ASSISTANCE 

A. Consensual Sex Expert 

{~12} Mr. Jones' s first ground for relief was that his trial lawyers should have called an 

expert witness to establish that the sex he had with Ms. Yates was consensual. He argued that 
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there were alternative explanations for the trauma to Ms. Yates's genitalia and that, if it was not 

rape, the murder charge would not have been a capital offense. 

{~13} To establish ineffective assistance of counsel, Mr. Jones "must show (1) deficient 

performance by counsel, i.e., performance falling below an objective standard of reasonable 

representation, and (2) prejudice, i.e., a reasonable probability that, but for counsel's errors, the 

proceeding's result would have been different." State v. Hale, 119 Ohio St. 3d 118, 2008-0hio-

3426, at ~204; State v. Bradley, 42 Ohio St. 3d 136, paragraph two of the syllabus (1989)). "A 

reasonable probability is a probability sufficient to undermine confidence in the outcome." 

Strickland v. Washington, 466 U.S. 668, 694 (1984). 

{~14} The state medical examiner testified that Ms. Yates was sexually assaulted, 

pointing to bruising of the walls of her vagina and rectum and a small twig that was recovered 

from fecal matter in her rectum. He opined that the bruising was deeper inside Ms. Yates than a 

penis could cause and was consistent with something long and inflexible like a tool handle. He 

also testified that he found a wad of tissues or toilet paper inside Ms. Yates's vagina. The State's 

theory was that Mr. Jones attempted to clean his semen out of Ms. Jones's vagina and rectum 

and used a stick to insert and retrieve the paper. While he was able to retrieve the paper from her 

rectum, leaving the small twig, he was unable to get it out of her vagina. 

{~15} In support of his petition, Mr. Jones presented an affidavit by Dr. Werner Spitz, a 

forensic pathologist, who asserted that it is likely that any bruising to Ms. Yates's perivaginal, 

perianal, and perirectal soft tissues was actually the result of pulling and tugging associated with 

the process used to extract pelvic organs from the body during an autopsy. He wrote that, "[i]n 

the absence of actual organ injury and damage to the overlying skin, including the perineum, it is 

my opinion that the pelvic hemorrhage described in the autopsy report was the result of 
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art[i]fact." Dr. Spitz also asserted that, because there were no perforations to Ms. Yates's 

rectum, she was not wearing any underwear, and there was dirt and debris found in her hair and 

on the back of her clothing, the small twig likely entered her rectum while Mr. Jones was 

attempting to resuscitate her. Dr. Spitz further opined that the fact that there was a small wad of 

paper in Ms. Yates's vagina suggests that the sex was consensual. According the Dr. Spitz, some 

women use paper as a contraceptive, and this would be consistent with Mr. Jones's testimony 

that Ms. Yates excused herself to urinate shortly before they engaged in sex. Dr. Spitz opined 

that Ms. Yates likely told Mr. Jones that she had to go to the bathroom so that she had an excuse 

to leave to place the paper wad. 

{~16} The trial court wrote that, except for the testimony of the people engaged in a sex 

act, it was unaware of any testimony, expert or otherwise, that can conclusively determine 

whether sex is consensual. It also noted that Dr. Spitz's affidavit did not account for the trauma 

that the medical examiner said had been inflicted to Ms. Yates's head. It further noted that Mr. 

Jones's lawyer had thoroughly cross-examined the medical examiner about his conclusions. It 

concluded that the lawyers' decision not to obtain an expert was a matter of trial strategy that did 

not constitute ineffective assistance, similar to State v. Thompson, 33 Ohio St. 3d 1, 10-11 (1987) 

(concluding that trial counsel was not ineffective for not obtaining the appointment of a forensic 

pathologist in rebutting state's witness on issue of rape). 

{~17} In his brief, Mr. Jones has argued that his trial lawyers were ineffective because 

they failed to retain an expert to refute the medical examiner's rape findings. He has argued that, 

under the American Bar Association's guidelines for the appointment and performance of 

counsel in death penalty cases, his lawyers had a duty to conduct a thorough examination of his 
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guilt. He has also argued that, because Ms. Yates's rape was the only capital specification in his 

trial, if he had not been found guilty of rape, he could not have been sentenced to death. 

{~18} We conclude that Mr. Jones has failed to demonstrate that the outcome of his trial 

would have been different if Dr. Spitz had testified. The state medical examiner testified that, at 

a certain point, the rectum curves and connects to the colon. He said that, if something is 

inserted into the rectum that is inflexible, it will eventually bump into tissue at that curve, which 

is where Ms. Yates had contusions. Dr. Spitz failed to explain in his affidavit why, if something 

was inserted so far into the rectum to cause such a contusion, he would expect "actual organ 

injury" or "damage to the overlying skin, including the perineum." We also note, as the trial 

court did, that Dr. Spitz did not attempt to explain how the abrasions and contusions that Ms. 

Yates suffered to her head are consistent with consensual sex. Furthermore, while Dr. Spitz's 

paper as contraception explanation makes sense in theory, Mr. Jones testified that Ms. Yates 

urinated in the road in front of him while he watched. While he said that she wiped herself, he 

did not say anything about her placing paper in her vagina. Finally, while it may have been 

possible for a small twig to become slightly embedded in Ms. Yates's rectum if Mr. Jones was 

moving her around while trying to revive her, Dr. Spitz did not offer an adequate explanation for 

the fact that the medical examiner discovered the twig four to six inches inside of her rectum. 

We, therefore, conclude that the trial court exercised proper discretion when it determined that 

Dr. Spitz's affidavit was insufficient to establish that Mr. Jones's trial lawyers were ineffective 

for not calling a sexual assault expert. 

B. Erotic Asphyxiation Expert 

{~19} Mr. Jones also argued in his petition that his trial lawyers were ineffective during 

the guilt phase of his trial because they failed to call an expert on erotic asphyxiation. He 
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submitted the affidavit of Jay Wiseman, who claimed to be an expert on alternative sexual 

practices. According to Mr. Wiseman, he could have bolstered Mr. Jones's testimony regarding 

Ms. Yates's request to be choked during sex by explaining to the jury what erotic asphyxiation 

is, its prevalence, and its risks. In particular, Mr. Wiseman asserted that he would have testified 

that it is impossible to know when erotic asphyxiation is about to go too far and that death can 

occur within only a few seconds. 

{~20} The trial court determined that Mr. Wiseman's affidavit failed to demonstrate 

ineffective assistance because he did not opine that he had reviewed the autopsy findings and 

found them consistent with erotic asphyxiation. In his appellate brief, Mr. Jones has repeated 

the arguments he made in his petition, asserting that his trial lawyers failed to conduct a 

complete examination into his defense. 

{~21} The trial court properly determined that Mr. Wiseman's testimony would not have 

undermined the medical examiner's conclusions about the circumstances of Ms. Yates's death. 

While Mr. Wiseman asserted that the he could have convinced the jury that people actually do 

engage in erotic asphyxiation, that fact was not contested by the medical examiner. The medical 

examiner agreed that some people engage in such acts, but testified that Ms. Yates's injuries 

were inconsistent with anything he had ever seen or seen reported as erotic asphyxia. According 

to the medical examiner, Ms. Yates's injuries were consistent with a violent act, not a 

recreational act. He testified that, contrary to Mr. Jones's testimony that he heard a popping 

sound followed by Ms. Yates's immediate death, the medical evidence showed that her death 

was the result of the slow increase of blood in her skull. He testified that, because of the 

compression of Ms. Yates' s neck, blood was able to enter her head but not exit. The increased 

pressure caused small blood vessels in her face to break, causing the petechia that was on her 
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face. After 10 to 20 minutes, the blood in the head would have been depleted of oxygen, causing 

death by asphyxia. The medical examiner also explained that, although some of the cartilage in 

Ms. Yates's neck was fractured, it would not have made a popping sound as it fractured. Mr. 

Wiseman did not point to any medical evidence that was consistent with Mr. Jones's erotic 

asphyxiation story. We, therefore, conclude that the trial court exercised proper discretion when 

it determined that Mr. Jones failed to show that his lawyers were ineffective for not calling an 

expert in erotic asphyxiation. 

C. Victim Photograph 

{~22} Mr. Jones also argued in his petition that his trial lawyers were ineffective during 

the guilt phase of his trial because they did not show a photograph of Ms. Yates to Deitra 

Snodgrass, who testified that Mr. Jones came to her house one evening with a woman matching 

Ms. Yates' s description and that the woman already had a number of bruises. Ms. Snodgrass's 

testimony was consistent with Mr. Jones's testimony that, on the night of the incident, he came 

upon Ms. Yates involved in a fight with a man, broke up the fight, and drove Ms. Yates to Ms. 

Snodgrass's house because he thought Ms. Snodgrass might know someone who could sell her 

cocame. 

{~23} Although Ms. Snodgrass initially testified that the woman who was with Mr. 

Jones when he was at her house had a similar build and was wearing clothes that matched the 

clothes Ms. Yates was found in, on cross-examination she testified that she did not think it was 

Ms. Yates who was in her apartment that evening. In his petition, Mr. Jones argued that, if his 

lawyers had shown a picture of Ms. Yates to Ms. Snodgrass, Ms. Snodgrass could have 

positively identified her as the woman she saw with Mr. Jones. The trial court inferred that Mr. 
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Jones's lawyers' failure to show Ms. Snodgrass Ms. Yates's picture was a tactical decision, 

which did not constitute ineffective assistance. 

{~24} Mr. Jones submitted an affidavit by Ms. Snodgrass that asserted that, if she had 

been shown a picture of Ms. Yates, she could have identified Ms. Yates as the person she saw in 

her apartment with Mr. Jones. In his brief, Mr. Jones has argued that the only reason the 

prosecution was able to cast doubt on her testimony was because she did not see a picture and, 

therefore, could not say that she was certain it was Ms. Yates she saw. 

{~25} Even if Ms. Snodgrass had been shown Ms. Yates's picture, Mr. Jones has not 

demonstrated that it is reasonably probable that the outcome of his trial would have been 

different. The medical examiner testified that Ms. Yates' s neck had abrasions that were 

consistent with fabric being twisted against it and small gouges, which were consistent with Ms. 

Yates digging at her neck in resistance to the act. This was inconsistent with Mr. Jones's story 

that he only applied steady pressure in one spot with his hands. 

{~26} On cross-examination, the medical examiner conceded that, if there were two 

strangulation events close in time, he might not be able to determine that from the autopsy. 

According to Ms. Snodgrass, the woman with Mr. Jones had bumps and bruises to her face. That 

was consistent with Mr. Jones's testimony about her having been in a fight. She did not say, 

however, whether the woman had any injuries to her neck. Accordingly, even if she had been 

unequivocal in her testimony that Ms. Yates was the woman who had been at her house, her 

testimony would not have supported Mr. Jones' s theory that Ms. Yates experienced a 

strangulation event before having sex with him. The trial court exercised proper discretion when 

it denied Mr. Jones's petition regarding this ground for relief. 
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D. Photographs of Mr. Jones's Hands 

{~27} Mr. Jones further argued in his petition that his trial lawyers were ineffective 

during the guilt phase of his trial because they did not submit photographs showing that his 

hands were uninjured at the time he was arrested. He argued that, if he had violently strangled 

Ms. Yates, she would have resisted, inflicting scratch marks or other injuries to his hands. The 

trial court noted that the inference that Mr. Jones, apparently, would have wanted the jury to 

draw was that, since there were no injuries to his hands, the sex and choking must have been 

consensual. The court, however, rejected his argument as speculative. 

{~28} The detective who arrested Mr. Jones testified that Mr. Jones's hands were 

uninjured. Accordingly, photographs of Mr. Jones's hands would have been merely cumulative. 

In addition, the fact that Mr. Jones's hands were uninjured is not inconsistent with the medical 

examiner's explanation of Ms. Yates's death. As noted earlier, the medical examiner testified 

that the abrasions he saw were consistent with someone twisting clothing tight against Ms. 

Yates's neck. If that was the method Mr. Jones used to restrict the blood flow from Ms. Yates's 

head, it is possible that she would have pulled at the fabric instead of his hands as she resisted. 

{~29} In his brief, Mr. Jones has acknowledged that there was no dispute over the 

detective's testimony that his hands were uninjured, but has argued that the court should have 

held a hearing to determine why his lawyers did not introduce "obvious evidence at their own 

disposal." We conclude, however, that the trial court exercised proper discretion when it denied 

Mr. Jones's petition on this ground. To the extent that Mr. Jones's first assignment of error is 

that the trial court should have held a hearing to determine whether his lawyers were ineffective 

during the guilt-phase of his trial, it is overruled. 
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PENALTY-PHASE INEFFECTIVE ASSISTANCE 

{~30} Mr. Jones next argued in his petition that his trial lawyers were ineffective during 

the penalty phase of his trial. Specifically, he argued that they should have sought a continuance 

so that they would have had a reasonable amount of time to conduct a proper mitigation 

investigation, that they failed to conduct a reasonable investigation into his background, that they 

failed to present available, relevant, and compelling mitigating evidence from his family 

members, that they failed to adequately prepare witnesses to testify, that they failed to present 

sufficient psychological mitigating evidence, that they failed to present evidence of his 

neurological damage, and that they failed to present his hospital records. 

{~31} During the penalty phase, Dr. James Siddall, a psychologist, testified that 

psychiatric, substance abuse; and criminal justice problems go back in Mr. Jones's family for 

generations. Regarding Mr. Jones's childhood, he explained that domestic violence led to the 

divorce of Mr. Jones's parents, that Mr. Jones was subject to some of the abuse, and that Mr. 

Jones's siblings abused drugs and had psychiatric conditions such as bipolar disorder and 

schizophrenia. In light of those issues, none of his family members could be considered good 

role models. Dr. Siddall explained that Mr. Jones also had a wandering eye as a child, which 

caused him to be bullied and harassed. He also explained that Mr. Jones had learning disabilities 

which, combined with instability from moving to different schools, caused him to be held back a 

couple times. He further explained that Mr. Jones had a long history of depression and other 

mental illness, leading him to attempt suicide several times, including drinking gasoline when he 

was eight, overdosing on pills and trying to hang himself as a teen, and engaging in self

mutilation while incarcerated for a previous offense. Dr. Siddall diagnosed Mr. Jones as having 

mood and anti-social personality disorders. 

A- 134



COPY 
14 

{,32} Mr. Jones's mother testified that she grew up in foster homes, that she fought with 

her husband, and that all eight of her children have faced substance abuse problems. Regarding 

Mr. Jones, she talked about the fact that he bounced around in custody, that he was picked on 

because of his eye, that he had problems in school, and that he attempted to commit suicide a 

couple of times. On cross-examination, however, she explained that her husband and she had 

worked hard to provide for their children, that they took steps to correct Mr. Jones's eye 

problems, that, despite their problems, they eventually reconciled and remarried, and that Mr. 

Jones's father was a good role model. She described Mr. Jones as a typical kid, who developed a 

close bond to his siblings that continued to the present day. 

{,33} Mr. Jones's oldest sister also testified about his childhood. She confirmed that he 

was picked on a lot because of his eye, that he had learning difficulties that led to low self

esteem, and that he attempted to commit suicide by drinking gasoline when he was seven or 

eight. She also confirmed that there was domestic violence between her parents and that she and 

her siblings used drugs and got involved in criminal activity, which Mr. Jones was exposed to 

from a young age. She testified, however, that Mr. Jones's eye was corrected when he was only 

two or three. She also testified that their parents took good care of them, took them to church, 

and taught them right from wrong and that all of the siblings have remained close and supportive 

of each other over the years. 

{,34} Besides calling witnesses to testify about his childhood, Mr. Jones's lawyers also 

called his children, the mother of his children, a close friend, and two of his former ministers to 

describe the positive effect Mr. Jones has had on others. Mr. Jones also made an unswom 

statement reiterating many of the facts recounted by the other witnesses. 
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{~35} In his petition, Mr. Jones argued that, if his lawyers had done a more thorough 

investigation of his childhood, they would have discovered that the challenges he faced were 

more serious than divorced parents, domestic violence, and teasing over a wandering eye. Mr. 

Jones submitted a report by Dr. Bob Stinson, a psychologist, in which he criticized Mr. Jones's 

defense team for not discovering that he had been sexually abused by two of his brothers. That 

abuse allegedly lasted from before he was old enough to go to school until he was 12 years old. 

It began with his brothers fondling him, progressed to them performing oral sex on him, and 

eventually to him performing oral sex on them. Mr. Jones submitted an affidavit from his oldest 

sister who partially substantiated those claims, asserting that, when their oldest brother was 

released from prison, he confronted Mr. Jones and another brother in the attic and tried to have 

anal sex with them. While Mr. Jones was able to elude capture, the other brother was not. 

According to Mr. Jones's sister, Mr. Jones was in the attic with his brothers while the oldest one 

raped the other one. 

{~36} In her affidavit, Mr. Jones's oldest sister described other incestuous conduct that 

occurred in their childhood home that was not presented at Mr. Jones's trial. According to her, 

their father attempted to molest one of her sisters and her and put his penis inside another sister's 

mouth while the sister was sleeping. She asserted that, even though Mr. Jones was the youngest 

in the family, he was aware of the sexual contact between his father and sisters. Mr. Jones 

submitted affidavits from the two other sisters that his father molested or attempted to molest, 

verifying the oldest sister's claims. Mr. Jones's mother also submitted an affidavit, asserting that 

she discovered that her husband had molested her daughters when she went looking for missing 

kitchen knives and found them under her daughters' pillows. Although the daughters explained 
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to her that they had the knives to protect themselves from her husband, she did not contact the 

police. 

{~37} Dr. Stinson also criticized Mr. Jones's lawyers for not eliciting details about the 

domestic violence that had occurred in Mr. Jones's childhood home. While Dr. Siddall testified 

that Mr. Jones's parents fought, he did not describe any incidents in detail. Dr. Stinson said that 

he learned that the father broke Mr. Jones's mother's shoulder and nose, hit her in the head with 

a frying pan, gave her black eyes, kicked her in the face, and swung an ax at a man with whom 

she was having an affair. He also learned that several of the children got "whoopings" that 

resulted in welts and bruises, that Mr. Jones's mother called Mr. Jones "stupid," and that, after 

Mr. Jones was discovered having sex with a boy from the neighborhood, admonished him that he 

was not allowed to become a "faggot." 

{~38} Dr. Stinson also criticized Mr. Jones's lawyers for allowing Mr. Jones's father to 

be portrayed as a decent role model, even though he was emotionally, physically, and sexually 

abusive to his wife and children, squandered family assets, and abused illicit drugs. He criticized 

Dr. Siddall for not accurately portraying Mr. Jones's mental health history and improperly 

conceding that Mr. Jones only made suicide attempts after he got in trouble for something. He 

also criticized Mr. Jones's lawyers for not submitting Mr. Jones's medical records, which would 

have documented Mr. Jones's long struggle with mental illness and verified that those issues 

began well before he came into contact with the criminal justice system. According to Dr. 

Stinson, this would have rebutted the State's implication that Mr. Jones exaggerated his 

symptoms in order to receive attention and enjoy more favorable treatment. The records would 

also have established that Mr. Jones's corrective eye surgery occurred when he was 17, not 12 as 

his mother had remembered or 2 or 3 as his sister had remembered. Dr. Stinson further criticized 
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Mr. Jones's defense team for not recogmzmg that he has possible neurological or 

neuropsychological deficits that should have lead to an appropriate evaluation and for not using 

published psychological research to illustrate a connection between Mr. Jones's history and his 

anti-social behavior. According to Dr. Stinson, Mr. Jones's diagnosis should be schizoaffective 

disorder. Finally, he criticized Dr. Siddall for not spending enough time with family members or 

reviewing Mr. Jones's case. Dr. Stinson opined that it can take time for family members to 

become comfortable enough with an investigator to divulge deep family secrets such as sexual 

abuse. 

{~39} Although Dr. Siddall testified about Mr. Jones's background, he was not the 

primary investigator of Mr. Jones's family history. According to Dr. Siddall, that task was 

performed by Thomas Hrdy, a social worker. In his petition, Mr. Jones submitted an affidavit of 

a mitigation specialist, who asserted that Mr. Hrdy's mitigation investigation was inadequate. 

She criticized Mr. Hrdy for not spending much time with Mr. Jones's family members and for 

not meeting them in appropriate settings. According to the specialist, it is important to speak 

with family members separately, but some of the few hours Mr. Hrdy spent with Mr. Jones's 

family were while the family was watching football together. While Mr. Hrdy met individually 

with Mr. Jones's family members that day for 20-30 minutes each in an adjacent room, the 

specialist explained that it usually takes that much time just to describe to family members the 

role of a mitigation investigator and the purpose of the investigation. She also criticized Mr. 

Jones's defense team for not seeking appointment of a mitigation expert earlier, noting that Mr. 

Hrdy was not appointed till after voir dire had begun and did not begin any work on Mr. Jones's 

case until a week into the trial, preventing Mr. Jones's lawyers from asking relevant questions 

during jury selection. The specialist further noted that, while she usually spends 100 to 500 
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hours conducting an investigation, Mr. Hrdy billed for only 38 hours and that only 10 of those 

were spent interviewing family members. According to the specialist, 10 hours is not enough 

time to gather specific anecdotal evidence for trial. 

{,40} The trial court rejected Mr. Jones's petition, finding that his lawyers presented a 

meaningful concept of mitigation even if Dr. Siddall and Mr. Hrdy failed to obtain all the 

information necessary for their evaluation. It noted that, except for the incest allegations, the 

affidavits of Mr. Jones's family members were merely cumulative of evidence that was presented 

at trial. It also noted that there were no allegations that Mr. Jones's father made sexual advances 

toward him and that Mr. Jones's sisters did not indicate how they knew that Mr. Jones was aware 

of his advances toward them. It further noted that Mr. Jones did not mention incest while 

making his unswom statement to the jury and that, if anyone could have informed his defense 

team about that history, it was Mr. Jones. 

{,41} Regarding Dr. Siddall and Mr. Hrdy's investigation, the trial court determined 

that, contrary to the social worker's allegations that Mr. Hrdy did not spend enough time 

building a rapport with Mr. Jones's family members, the depth and detail of Dr. Siddall's 

testimony, which included intimate and potentially embarrassing facts about their family life, 

demonstrated that he and Mr. Hrdy had thoroughly interviewed Mr. Jones's family. It 

determined that Mr. Jones's lawyers were not ineffective just because his family members did 

not disclose the incest in his family until more than two years after his trial. It further 

determined that it was speculative to assume that the incest testimony would have had an effect 

on the jury's decision. 

{,42} Regarding whether Mr. Jones's lawyers should have investigated possible 

neurological damage, the trial court explained that, just because another expert had a different 
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opinion than Dr. Siddall, it did not mean his lawyers were ineffective for relying on Dr. Siddall's 

opinion. Regarding whether Mr. Jones's lawyers should have requested a continuance to prepare 

for the mitigation phase, the court noted that, except for the allegations of incest, the 

investigators uncovered all of the potentially mitigating family history details. Finally, regarding 

whether Mr. Jones's lawyers should have submitted his medical records, it concluded that they 

were merely cumulative of Dr. Siddall's testimony. 

{~43} In his appellate brief, Mr. Jones has argued that his lawyers were ineffective 

because they failed to discover the history of incest and sexual abuse in his family, presented an 

incomplete psychological assessment, failed to secure enough time to discover such information, 

and did not discover or present documents corroborating his life history. Citing the American 

Bar Association Guidelines for the Appointment and Performance of Defense Counsel in Death 

Penalty Cases, he has argued that their mitigation investigation was deficient under prevailing 

professional standards. 

{~44} In Strickland v. Washington, 466 U.S. 668, 691 (1984), the United States Supreme 

Court held that "counsel has a duty to make reasonable investigations or to make a reasonable 

decision that makes particular investigations unnecessary." It explained that "a particular 

decision not to investigate must be directly assessed for reasonableness in all the circumstances, 

applying a heavy measure of deference to counsel's judgments." Id. Accordingly, to the extent 

that Mr. Jones has argued that his lawyers' mitigation investigation was deficient; our focus is on 

whether it was reasonable under prevailing professional norms. Wiggins v. Smith, 539 U.S. 510, 

523 (2003); see State v. Herring, 7th Dist. No. 08-MA-213, 2011-0hio-662, at if83 ("Without a 

full picture of appellant's upbringing and family life, counsel could not have made an informed, 

strategic decision about what mitigation evidence to present to the jury."). 
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{~45} In Wiggins, the United States Supreme Court noted that it had long referred to the 

American Bar Association standards as "guides to determining what is reasonable." Wiggins v. 

Smith, 539 U.S. 510, 524 (2003) (quoting Strickland v. Washington, 466 U.S. 668, 688 (1984)). 

It also noted that, under the American Bar Association's guidelines for capital defense work, a 

lawyer should make efforts to discover all reasonably available mitigating evidence. Id. It 

characterized that rule as a "well-defined norm[]." Id. 

{~46} In Bobby v. Van Hook, _ U.S. _, 130 S. Ct. 13 (2009), the United States 

Supreme Court clarified that the American Bar Association standards are "'only guides' to what 

reasonableness means, not its definition." Id. at 17 (quoting Strickland v. Washington, 466 U.S. 

668, 688 (1984)). It held that the Sixth Circuit incorrectly applied the American Bar 

Association's 2003 guidelines to evaluate whether Mr. Van Hook's lawyers acted reasonably in 

1985 and incorrectly treated those guidelines as "inexorable commands." It left open the 

possibility that the 2003 guidelines could be applied more categorically regarding post-2003 

representation so long as they reflected prevailing norms of practice and were not "so detailed 

that they would 'interfere with the constitutionally protected independence of counsel and restrict 

the wide latitude counsel must have in making tactical decisions."' Id. at ~17 n.l (quoting 

Strickland, 466 U.S. at 689); see also id. at 16 ("Restatements of professional standards ... can 

be useful as 'guides' to what reasonableness entails, but only to the extent they describe the 

professional norms prevailing when the representation took place.") (quoting Strickland, 466 

U.S. at 688). 

{~47} Although Dr. Siddall's invoice indicates that he began meeting with Mr. Jones's 

lawyers six weeks before trial, it is troubling that he spent less than eight hours conducting 

interviews and tests before Mr. Jones's trial began. It is more troubling that Mr. Hrdy, the social 
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worker who Dr. Siddall said was responsible for interviewing Mr. Jones's family members, did 

not begin any work on his case until a week into the trial. The American Bar Association 

guidelines advise lawyers to begin "[t]he mitigation investigation ... as quickly as possible, 

because it may affect the investigation of first phase defenses (e.g., by suggesting additional 

areas for questioning police officers or other witnesses), decisions about the need for expert 

evaluations (including competency, mental retardation, or insanity), motion practice, and plea 

negotiations." American Bar Association Guidelines for the Appointment and Performance of 

Defense Counsel in Death Penalty Cases, 31 Hofstra L. Rev. 913, 1023 (Summer 2003). The 

guidelines also advise lawyers to "devote substantial time to ... choosing a jury most favorable 

to the theories of mitigation that will be presented." Id. at 1051. "Ideally, 'the theory of the trial 

must complement, support, and lay the groundwork for the theory of mitigation." Id. at 1059 

(quoting Andrea D. Lyon, Defending the Death Penalty Case: What Makes Death Different?, 42 

Mercer L. Rev. 695, 711 (1990)). If Mr. Jones's defense team did not do much mitigation 

investigation by the time the trial started, they could not have formed an appropriate trial or 

mitigation theory. See Williams v. Taylor, 529 U.S. 362, 395 (2000) (concluding that counsel's 

sentencing phase representation fell short of professional standards, in part, because they "did 

not begin to prepare for that phase of the proceeding until a week before the trial."). 

{~48} In State v. Herring, 7th Dist. No. 08-MA-213, 2011-0hio-662, Mr. Herring's 

lawyers failed to secure a mitigation specialist until two weeks before the trial, meaning that "no 

investigation was complete by the time counsel were choosing a jury." Id. at iJ50. At an 

evidentiary hearing on Mr. Herring's petition for post-conviction relief, his lawyers "conceded 

that they should have had an idea of what their mitigation theme would be before starting voir 

dire." Id. Their failure to form a mitigation theme before starting voir dire was one of the 
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grounds that the Seventh District relied on in concluding that Mr. Herring's petition for post

conviction relief should have been granted. Id. at ir9o, 94. In this case, the trial court did not 

address the mitigation specialist's opinion, which Mr. Jones incorporated into his petition, that a 

mitigation expert should have at least three months to conduct an investigation before voir dire 

begins. 

{~49} This Court is also concerned about the amount of time Mr. Hrdy spent 

investigating Mr. Jones's background. While Mr. Hrdy uncovered most of the potentially 

mitigating circumstances of Mr. Jones's childhood, he did not learn about the sexual abuse that 

Mr. Jones allegedly suffered or the other incestuous conduct that allegedly occurred in his home. 

In light of the fact that it was Mr. Jones's rape of Ms. Yates that resulted in the capital 

specification, details about deviant sexual conduct that Mr. Jones endured or was exposed to as a 

youth would have been more relevant to his defense than his parent's divorce or his abnormal 

eye. The trial court failed to consider whether the weight the jury would have given to such facts 

was more significant than the weight they gave to the mitigating evidence that was presented. 

{~50} The trial court discounted the mitigation specialist's opinion that Mr. Hrdy did not 

spend enough time to build a rapport with Mr. Jones's family because Dr. Siddall's testimony 

was able to provide "many intimate and potentially embarrassing details about [Mr.] Jones's 

family life." In addition to details about Mr. Jones's grandparents and his deceased father, those 

details were that Mr. Jones's mother was separated from her sister as a child, that she grew up in 

foster care, that she had some history of alcohol abuse, that Mr. Jones's siblings battled drug and 

alcohol addictions, that his siblings had serious psychiatric disorders such as bipolar disorder and 

schizophrenia, and that there was domestic violence in their family home. The question, 

however, is not whether Dr. Siddall and Mr. Hrdy uncovered some intimate details of Mr. 
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Jones's family life, but whether the investigation conducted by Mr. Jones's defense team was 

"extensive and generally unparalleled." American Bar Association Guidelines for the 

Appointment and Performance of Defense Counsel in Death Penalty Cases, 31 Hofstra L. Rev. 

913, 1022 (Summer 2003) (quoting Russell Stotler, Mitigation Evidence in Death Penalty Cases, 

The Champion, Jan./Feb. 1999, at 35). 

{~51} Mr. Hrdy began work on Mr. Jones's case on December 10, 2007. Mr. Jones's 

sentencing hearing began on January 10, 2008. Accordingly, by the time Mr. Hrdy began his 

investigation, he had only one month to review Mr. Jones's records, set up appointments with 

Mr. Jones and his family members, conduct interviews, and report his findings to Dr. Siddall and 

Mr. Jones's lawyers in enough time for them to prepare for trial. The American Bar Association 

guidelines recognize that it is "the role of lead counsel ... to direct the work of the defense team 

in such a way that, overall, it provides high quality legal representation in accordance with ... 

professional standards." American Bar Association Guidelines for the Appointment and 

Performance of Defense Counsel in Death Penalty Cases, 31 Hofstra L. Rev. 913, 1002 (Summer 

2003). The fact that Mr. Hrdy was able to spend only 10 hours interviewing Mr. Jones's family 

members and had to conduct some of those interviews while the family was gathered to watch 

football, therefore, can be attributed to Mr. Jones's lawyers' failure to have him begin working 

on the case earlier and their failure to request a continuance before the sentencing phase of the 

trial. 

{~52} The American Bar Association guidelines emphasize that counsel has a duty to 

thoroughly investigate a defendant's background "regardless of the expressed desires of a 

client." American Bar Association Guidelines for the Appointment and Performance of Defense 

Counsel in Death Penalty Cases, 31 Hofstra L. Rev. 913, 1021 (Summer 2003). The fact that 
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Mr. Jones, himself, could have told his lawyers about the sexual abuse he suffered as a child does 

not excuse their failure to conduct a complete investigation into "anything in the life of [the] 

defendant which might militate against the appropriateness of the death penalty for that 

defendant." Id. at 1022 (quoting Brown v. State, 526 So. 2d 903, 908 (Fla. 1988)). The 

Guidelines specifically note that "[t]amily and social history (including physical, sexual, or 

emotional abuse ... )" is a topic that "[c]ounsel needs to explore." Id. 

{~53} Mr. Jones's oldest sister asserted that the mitigation investigator did not spend 

much time with her and did not ask her much about the family's background or for details about 

incidents. The sister who had been molested by Mr. Jones's father asserted that no one from Mr. 

Jones's defense team ever contacted her. Similarly, a nephew of Mr. Jones asserted in an 

affidavit that no one asked him about the family, even though one of the lawyers who 

represented Mr. Jones also represented him regarding an aggravated robbery charge. Mr. Jones's 

mother asserted that Mr. Jones's lawyers did not explain mitigation well and did not prepare her 

to testify. 

{~54} Considering the allegations presented by Mr. Jones and his family members and 

our serious concerns about the timing and extent of Mr. Jones's lawyers' mitigation investigation 

and the reasonable probability that, if the alleged incestuous conduct had been discovered, it 

would have substantially changed his lawyers' mitigation strategy, we believe that the trial court 

should have held a hearing on Mr. Jones's penalty-phase ineffective assistance of counsel claims. 

State v. Calhoun, 86 Ohio St. 3d 279, 283 (1999) ("[B]efore a hearing is granted, 'the petitioner 

bears the initial burden to submit evidentiary documents containing sufficient operative facts to 

demonstrate the lack of competent counsel and that the defense was prejudiced by counsel's 

ineffectiveness."') (quoting State v. Jackson, 64 Ohio St. 2d 107, 112 ( 1980) ); see State v. 
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Tenace, 109 Ohio St. 3d 255, 2006-0hio-2417, at ~102-06 (explaining that evidence that 

defendant was made to watch the sexual abuse of his sister and that he was sexually abused 

himself were among the other factors that led the Court to conclude that death penalty was not 

appropriate). To the extent that Mr. Jones's first assignment of error is that the trial court should 

have held a hearing to determine whether his lawyers were ineffective regarding the penalty

phase of this trial, it is sustained. 

JUROR MISCONDUCT 

{~55} Mr. Jones also argued in his petition that he was deprived of his right to a fair trial 

because the jury failed to follow the instructions of the trial court. He noted that the court told 

the jury that the only aggravating circumstance that it could consider in determining whether to 

recommend death was the rape of Ms. Yates. He submitted an affidavit from a lawyer who 

interviewed one of the jurors after the trial, asserting that the juror told him that the aggravating 

circumstances that compelled him to vote for death were the testimony of a woman who Mr. 

Jones previously raped and the fact that he thought Mr. Jones had lied about the crime. The juror 

also reportedly said that he had talked to his wife about the case, in violation of the court's 

instructions. 

{~56} Mr. Jones argued in his petition that the juror's statements demonstrate that the 

jury did not understand the concept of aggravating circumstances and the process of weighing 

them with mitigating circumstances. He further argued that they demonstrate that Ohio's death 

penalty scheme is defective and unconstitutional. 

{~57} The trial court rejected the lawyer's affidavit as hearsay. It also noted that, under 

Rule 606(B) of the Ohio Rules of Evidence, a juror may not testify "as to any matter or statement 

occurring during the course of the jury deliberations or to the effect of anything upon that or any 
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other juror's mind or emotions as influencing the juror to assent to or dissent from the verdict ... 

or concerning the juror's mental processes in connection therewith." 

{~58} In his appellate brief, Mr. Jones has acknowledged that Evidence Rule 606(B) sets 

forth Ohio's aliunde rule. State v. Hessler, 90 Ohio St. 3d 108, 123 (2000). The purpose of the 

rule is "to maintain the sanctity of the jury room and the deliberations therein." Id. The Ohio 

Supreme Court has explained that the rule "requires a foundation from nonjuror sources" and 

that the "information [alleging misconduct] must be from a source which possesses firsthand 

knowledge of the improper conduct." Id. (quoting State v. Schiebel, 55 Ohio St. 3d 71, 75 

(1990)). Applying the rule, it has held that a criminal defendant "does not have a constitutional 

right to know the nature of jury discussions during deliberations." State v. Mason, 82 Ohio St. 

3d 144, 167-68 (1998). While Mr. Jones has asked that we reconsider whether the aliunde rule 

violates his constitutional rights, we have no power to reconsider a decision of the Supreme 

Court. We conclude that the trial court correctly determined that Evidence Rule 606(B) prohibits 

Mr. Jones from relying on hearsay statements of a juror to support his claims for relief. 

RES JUDICATA 

{~59} Mr. Jones also argued in his petition that the trial court incorrectly allowed a 

woman he raped in 1990 to testify about that incident. According to Mr. Jones, her testimony 

persuaded the jurors to convict him of rape and aggravated murder and to favor the death 

penalty. The trial court denied his claim because he had raised a similar one in his direct appeal. 

{~60} In his brief, Mr. Jones has argued that the claims are different because the one he 

made in his petition relied on evidence outside the record. The evidence Mr. Jones relied on 

were statements that a juror allegedly made after the trial about the effect the victim's testimony 
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had on the jury. Mr. Jones has argued that the juror's statements overcome the presumption that 

the jury followed the trial court's instructions. 

{~61} As discussed above, the evidence that Mr. Jones submitted in support of his other 

acts claims is prohibited under Rule 606(B) of the Ohio Rules of Evidence. State v. Hessler, 90 

Ohio St. 3d 108, 123 (2000). Under that rule, "any statement by the juror concerning a matter 

about which the juror would be precluded from testifying will not be received[.]" Evid. R. 

606(B). We conclude that, because the trial court was prohibited from considering the affidavit 

submitted by Mr. Jones, it correctly determined that his other acts claims are barred by res 

judicata. State v. Perry, 10 Ohio St. 2d 175, paragraph nine of the syllabus (1967); State v. 

McKnight, 4th Dist. No. 07CA665, 2008-0hio-2435, at i/51 (concluding aliunde rule prohibited 

trial court from considering affidavit when evaluating defendant's post-conviction relief 

petition); State v. Johnson, 5th Dist. No. 2006-CA-04, 2007-0hio-1685, at i/59 (noting that 

incompetent evidence is not properly considered in post-conviction relief petition). To the extent 

that Mr. Jones's first assignment of error is that the trial court incorrectly denied his petition for 

post-conviction relief because it incorrectly allowed other acts evidence to be presented and 

because of juror misconduct, it is overruled. 

NEUROLOGICAL TESTING 

{~62} Mr. Jones's second assignment of error is that the trial court incorrectly refused to 

grant him funds to hire a neurological expert. Mr. Jones moved for the funds because the 

mitigation specialist noted several factors from his background that suggested 

neuropsychological defects. He argued in his motion that Dr. Siddall's conclusion that he did 

not have any neuropsychological problems was unreasonable. He also argued that neurological 

testing is needed to support his post-conviction relief petition. The trial court denied his motion 
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because Section 2953.21 does not provide a right to expert funding and because the 

psychological testing Dr. Siddall previously conducted did not suggest that Mr. Jones is mentally 

retarded. 

{~63} Mr. Jones has argued that, since Dr. Stinson recommended that he receive a 

neuropsychological evaluation, it is a violation of his constitutional rights to deny him funds to 

receive such testing. He has argued that he should have an equal right to present his post

conviction relief claims, even though he can not afford the tests himself. 

{~64} In State v. Smith, 9th Dist. No. 98CA007169, 2000 WL 277912 (Mar. 15, 2000), 

this Court reasoned that, because "the right to the assistance of experts stems from the right to 

counsel" and "a post-conviction petitioner has no constitutional right to counsel," "a post

conviction relief petitioner has no constitutional right to the funding of experts." Id. at *3. Mr. 

Jones has not persuaded us to reconsider our precedent. Accordingly, since Mr. Jones does not 

have a constitutional right to the post-conviction funding of experts, we conclude the trial court 

did not err when it denied his motion for neurological testing. Mr. Jones's second assignment of 

error is overruled. 

DISCOVERY 

{~65} Mr. Jones's third assignment of error is that the trial court incorrectly denied his 

motion for discovery. This Court has repeatedly held that a petitioner does not have a right to 

discovery in a post-conviction relief proceeding under Section 2953.21 of the Ohio Revised 

Code, most recently in State v. Craig, 9th Dist. No. 24580, 2010-0hio-1169, at iJ6. See also 

State v. Smith, 9th Dist. No. 24382, 2009-0hio-1497, iJ18; State v. Smith, 9th Dist. No. 

04CA008546, 2005-0hio-2571, at iJ20; State v. McNeil!, 9th Dist. No. 01CA007800, 2001 WL 

948717 at *5 (Aug. 22, 2001). Mr. Jones has argued that the denial of discovery violates his 
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constitutional rights. State collateral review, however, is not a constitutional right. State v. 

Calhoun, 86 Ohio St. 3d 279, 281 (1999). "Therefore, a petitioner receives no more rights than 

those granted by statute." Id. Mr. Jones's third assignment of error is overruled. 

CONCLUSION 

{~66} The trial court correctly denied Mr. Jones's petition for post-conviction relief 

regarding his guilt-phase ineffective assistance of counsel claims, his other acts evidence claims, 

and his juror misconduct claims. It also correctly denied his motions for discovery and 

neurological testing. The court exercised improper discretion when it denied Mr. Jones's penalty 

phase ineffective assistance of counsel claims without holding a hearing to determine whether 

his lawyers began their mitigation phase investigation early enough and whether they allowed 

Dr. Siddall and Mr. Hrdy enough time to do a complete investigation into Mr. Jones's family 

life. The judgment of the Summit County Common Pleas Court is affirmed in part and reversed 

in part, and this matter is remanded to the trial court for proceedings consistent with this opinion. 

There were reasonable grounds for this appeal. 

Judgment affirmed in part, 
reversed in part, 

and cause remanded. 

We order that a special mandate issue out of this Court, directing the Court of Common 

Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy 

of this journal entry shall constitute the mandate, pursuant to App.R. 27. 

Immediately upon the filing hereof, this document shall constitute the journal entry of 

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the 

period for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is 
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instructed to mail a notice of entry of this judgment to the parties and to make a notation of the 

mailing in the docket, pursuant to App.R. 30. 

Costs taxed equally to both parties. 

CARR,P.J. 
CONCURS IN JUDGMENT ONLY. SA YING: 

~ 7': •;;,~~ 
CLAIRE. DICKINSON 
FOR THE COURT 

{~67} I concur in the judgment and most of the opinion. I write separately because I 

disagree with the extensive application of the American Bar Association Guidelines in the 

discussion of penalty-phase ineffective assistance of counsel. 

{~68} The majority correctly sets forth the standard this Court must apply - did the trial 

court abuse its discretion when it denied the petition without a hearing? I agree with the majority 

that the trial court abused its discretion in denying the petition without a hearing because Jones 

"set forth sufficient operative facts to establish substantive grounds for relief." State v. Calhoun 

(1999), 86 Ohio St.3d 279, paragraph two of the syllabus. In support of this conclusion, 

however, the majority relies exclusively on the ABA Guidelines in evaluating the conduct of 

defense counsel. The United States Supreme Court has made clear that the Guidelines "are 'only 

guides' to what reasonableness means, not its definition." Bobby v. Van Hook (2009), 130 S.Ct. 

13, 17. The Court concluded "that the Federal Constitution imposes one general requirement: 

that counsel make objectively reasonable choices." Id. The majority's analysis of this issue, 

however, gives greater weight to the Guidelines than they are due. 
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{~69} Because Jones set forth sufficient operative facts to establish substantive grounds 

for relief, I agree with the majority's conclusion that the trial court abused its discretion in 

denying the petition without a hearing. The detailed analysis of this claim should be done in the 

first instance by the trial court, after a hearing, and without exclusive reliance on the ABA 

Guidelines, or any other guide for that matter, but rather on the requirement imposed by the 

United States Constitution - did trial counsel make objectively reasonable choices? Van Hook, 

130 S.Ct. at 17. 

WHITMORE, J. 
CONCURS IN JUDGMENT ONLY, SA YING: 

{~70} I concur in judgment only. Although I agree with the outcome reached in the lead 

opinion, I agree with Judge Carr's position that it relies too heavily upon the American Bar 

Association Guidelines. In my view, reliance upon the Guidelines should be restricted to those 

few cases where there is little or no primary authority available. As such, I concur in the 

judgment only. 
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