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MNOPQ�RSTRUVRU�����WNXP�YZ[P\Q�U]̂_Û̀ URa�����bNcPQ�RR�de�]]�Case 2:15-cr-00101-SPC-CM   Document 278   Filed 04/30/19   Page 11 of 44 PageID 3040
11a



���

������	
�����
�	���
���	�
��������
��
�����������������	���
���
���	���������
	
������������� !����"������
����
�����
!	
�������������#������	�������
!��
�$
��
����
����%�&'�������
�	��#���
!	
�
!��	�����	
������
���������	��
����
!	
����
����%�&'�	���������
��	�
�"����
��	����

�������������	��
!������
	
�����������	�����	����
��	���

����������
	#�
�!	����
���
��$������(���)���*+��,-���(.�+�����/��	�����0�
!�
!����"������
��1	��2��	��#���
�0�#�����3#����#��
��������	���
!����	�����	������
����
����%�&'4�0!��!����"�����
!	
�5����
	
#
���
�����
	
�����
!	
�0�#����
!��0���������#���������#
�����
�
!���

������!	��������#����#�!�������#
����#�
���	���������
�
����-,66,7*�8��)��*+96*.(�*,��,-��)��9�:�,��;<�=>?�����*�8�!	����	�����
!	
�����3#	��
��
!���
!��0����	�����	��������
	
�����������@� !����	��#	����	A������	��
!	
�	���������
�
����5�3#	��
��
!���
!��0����	�����	��������
	
����������@�0�����#��
����5
!��������	
�����
�
!����������������
��
���@����	��������
�0!�
!���
!��������	
�������#�����0�
!���
!�������	�����	�����	��������
	
������������B
�1	���0�������!
�	��#
�
!�������
��
�
!��	�����	
������
�4�
!������
����
�$
��
����
����%�&'�0�#������
�	���	��
!	
�����
	
#
���
�����
	
�����0���������#���������#
����#�
���	���������
�
����!	����	�����
!	
�����3#	��
��
!���
!��0����	�����	��������
	
�����������*-��)��9�:�,��*��*+96*.(����;<�=>?�����*�8�7)*6���)��,�)�:7*���(996*.(;6��6*+*�(�*,��9�:*,��.,��*�C����,�:C���D#
�
!	
������
�0!	
�
!���
	
#
���	��4�	���5�#��

EFGHI�JKLJMNJM�����OFPH�QRSHTI�MUVWMVXMJY�����ZF[HI�JX�\]�UU�Case 2:15-cr-00101-SPC-CM   Document 278   Filed 04/30/19   Page 12 of 44 PageID 3041
12a



���

�����	�
�	�������

��

��������������
�	��
�������
��
	�����������
������������
������������������������ �!"# �$%�&�'()*"(�+'*%�,'-.&����,�%/���0�1�������2�3/��242�567�08�59
��	���: ;;�$%�<("��;�=�'��>/�?4?�@�1���?�/��?2�5677?88���A�����	�
�������������	���	���������B���������	���	���
�
����	�����C���������	���	���������

���������	���	�	�������
���
�C�
������C������D�
���	������������E����D�	
��/����F�
G�����
����	�������
�����H��
C�����������B����
��������
C�������������������/������/��
�����	�	��������	�����������������
�����	�
���
����������
��������I
E���J��K�
��
/�,L��+L"#'M �N�";��� �N�'OO'�P�<>'M�P�'(;���(#��'�" (�2Q�567�08��R����������	���	�������/���������	�	�������������	�
���
����������
�������	�������������
�����	�	���	�����
	���C�
�����CC�������������E����D�	
����J���������������

���
���	����C����������	������������	���
�������	��������	�	���	�����
	�����C�	�

������D�	
������	�
���	�������	����C������������JC��
����/���������	�	�������
�����	
����E�C���������
�C�
�������������������C����������������C���	������	�����R�����/�������D���C���������	���	������������������
�F	�����E�����
����
�	G��������
��������
�C�
���������	�	��������
����B��������
�C�
���	
����E������
����F����S����������	T��	��U���C����TU��CC����/��������
����
�	����C�T���U��CC����/����������������������C���	������	�����VC��������	����	��������D���C���������	���	�������/����E������������C������������������W�������������������
�����	����C�
�C�
�����C�
���������	�	��������
����R����W�����������������E����������	����62Q���
�������E�
������

XYZ[\�]̂_]̀a]̀�����bYc[�def[g\�̀hij̀ik̀]l�����mYn[\�]j�op�hh�Case 2:15-cr-00101-SPC-CM   Document 278   Filed 04/30/19   Page 13 of 44 PageID 3042
13a



���

������	��
�����
��������
���������������
	��	�	�����������������
����		���������������������������
����
���������������������	���������
������������������������������������


���
����������������	�
����
���������������������


�������������
�������
����
��
������������������������ ��
����	��
�����
�����!
�����
���������������������������
�����������������������������
�������������������"
������������
� �����
���������������	���������
��������������������	�����������		������������������������
	����������������
����
�����#�������
����������
����
��!������	������������
�������	
���
����#��$%�������� !������	����
���
�������&'()����������������#����������������������������


���
�����������������������#�������
����������

�����������	
��
������������
�������������
������*
����������#��������


���
�����������+����
���
��� �	� ���	
����������������


���
���������������
��
�����������������#���������������
��
����
��
���������
��
����������	
��
����
	�������,�������


���
��������������������������-��#������������


���
���������������������������	��
���������������������������.��
���


���/�,�������
����������
������


���
�������������
�������������������
�����
�����������������	
��
�� �������%����� �������������������������������


���
����������
��������
�����
���������������
������.
������/��������������
������*
�������
��
���.�
������������
����/�����������
�����	����������
����
�������	
��
�����������������
��	����������������#��0�� �������

12345�67869:69�����;2<4�=>?4@5�9ABC9BD96E�����F2G45�6A�HI�AA�Case 2:15-cr-00101-SPC-CM   Document 278   Filed 04/30/19   Page 14 of 44 PageID 3043
14a



���

������	
���
	�	�
��
���
�	�
�����������	�
��������	�
���
	
�������
�����
�	
������
�������
���	�
��	������
���	
���
���	�
��	���������
�	�
�������
��������������	�
��
�
���
�	��
��	��
�	��
������	
��������	�����
��
����	
�	��������
���
�	�
�������
�
�� �
��	�
�
	�
� ��
����������
�����	�	�
���
��
���������
����
!���
���"##�$%&'#(�"')'#*�+,�-./#0��123�4�����3����3253��67	��8�����3��9�6����������
�	�
������� �
������
�
�����
�����4
��������33������:;<���	���
�����
��
�
�����
��
������	
�����=��
��3��9>�$%&'#(�"')'#*�+,�"?@@)����3�4������������5���6�	��8�����3��9�6���
�������33������
������3�3�:;<���	��9>�$%&'#(�"')'#*�+,�A)B@#C���33�4�����3�����3�7�6�	��8�����3��9�6���
�������333�����
������331�:;<���	��9������
�����
��	��	�
�����	
���
	�	�
��
��	�
��
	
�	��
�	
���	
��
���	�
� 
���D��	
�E�
�	�
��	�
��
	
������
��	�
��
��	�
����������
����
��� ��������	���	�����	
����
�
��
�	�	
�
�
��� 
����������
����
������
�����
�����	
��
��������
�����������������	
���
	�	�
��	
�����
����
��	��	�����
���� 
���D	
����
��
��
��
F�
��
�E�<�	
����G������H�I�����<��J���
���K#)(&%B�-)LM�NO#�P%'#C/C#')'&.%�.Q�-#B)@�N#R'*�S��2���	���7�6�3��9��T�
��
	
������	��	��
�	�
�������������������	
�	�
���
�
��	�
��
�����
��
��
�D�
���		
���
�
�
��
���.C�)Q'#C�	�
���	
�
��	�
�
���	�
�	E�
��	�
��
�	�
��D���	�
����������
�����	�	�
���
��
�������
	��
	�
!���
��E�<������
��
��	��
�	�	��	�
���
������
�����	�	�
����
��
���
�����
��
��
��
���		
��)Q'#C�	�
�
���	�
�	�
��	�
��	�	�	
��
�������
����
����
!���
��)'�'O#�'&U#�LO#%�'O#�*')'V'#�L)*�#%)W'#(���

XYZ[\�]̂_]̀a]̀�����bYc[�def[g\�̀hij̀ik̀]l�����mYn[\�]a�op�hh�Case 2:15-cr-00101-SPC-CM   Document 278   Filed 04/30/19   Page 15 of 44 PageID 3044
15a



���

�����	��
��
����
�		�	�����
�
���������
�������
���������������������������	������������������������������������������������������
�����������������	������� !"#��	�������������������
�	��������������������	��$%&'(%�'(�')����������������������
����������	�	���������������������*�����
����������
������	����������+��
��,������������������
����������
�
�		���������	������� !"#����	�������������������	�	���

����������
������������������
��������������	�������������
�������
�����������������
�����	����	�
�	���������
�
�		������
��,���������������������	�������������,�������	��	������	������� !"#�������	����������������*�����
����������
������	����������+��
��,���	�����		�
����	���	������������������	����	���

����������
������������������
�����-�����������	�.���������	�����
����
�������
�������
���
���������������������	��	���
�����	����������������������	�/������0�������������������
���*���
��/���
����	������	������� !"#�������	�
��
������������������	�	���

������*���
�������������������
���������������
��	���������*�����
����������
������	���������+��
���������
�������
��
���	������������	������� !"#���	��
�	���������������������-����������
�������
��������������������������	���
������		�
��������
�������������	�����������������������	������� !"#��1��	���
��������������������+��������������
�������	������� !"#�������	�������������������2������� !"#���	������������!334,�������������
�����
�����2��
�
��1��
����������56'7)%(�89�:;<=&'()=;,�> "�?�2���3#�@!33 A,�������������������������
��+��
������������
�����	����������*�����
�������	���
�����������	�����

BCDEF�GHIGJKGJ�����LCME�NOPEQF�JRSTJSUJGV�����WCXEF�GY�Z[�RR�Case 2:15-cr-00101-SPC-CM   Document 278   Filed 04/30/19   Page 16 of 44 PageID 3045
16a



���

������	�
��	��
����������������������������������������������������� �����������!�����"#�$%&����'()*(("�+	�,-./��0���!�����������1���������������������������������!�����������������������������!������ �����������!� �������������������������������2��������������������������3�0����4�5�������������2������������!�������2�2�������22�����6����2��������!�������������������� �����"#�$%&����'()"�7������1��1���2����������!�����������!������ ����!���1�������2������!�������������!����2���1��������!�����()8����������������������������������!�������2����22������������������������������������������������0������������������������������!���"�9��������2��������������������1����������������2���!�����()8����������0���������2��������������������������������1������:;<�������1������!������������!�6����������!��������������������������������������������!����������������� �����������������������������������+	�,-./��2�
��1������������1��������������!�����()8��������!���������������������������������������������������� �2��������������2����!�����"�<����������6����!��!��������������������!��!�������������������������1��������������!�����������������������������������������������������!� �����������!�����()8�"�=&�>?.��@A%.-	A�/B�$��C.��D�A�.%�EB�F�-���-%�G//��	A�HI�/%����J��K�	�L./A	�D.@./��M"�N��������<��������
�������!������1�������������������������1�"�O����6��������1��6������22������1������6����������������!��!�����������������������1�P����1��9QR���������������2��� ��������!�����������������N������������������������������!����������������  �������������<��������
����������������2�����

STUVW�XYZX[\X[�����]T̂V�_̀aVbW�[cde[df[Xg�����hTiVW�Xj�kl�cc�Case 2:15-cr-00101-SPC-CM   Document 278   Filed 04/30/19   Page 17 of 44 PageID 3046
17a



���

�������	
���
�
���������������������������������	��
	������
��������������������
�	�������������
���������	��
��������	���������������
������������������
��������
�����
����
�
���	
���������
���������������	��
	������
���

���	��
��	����������������
������������	��
�������� ���	����������	�����
�����������!������	������������������������
���������	����������	�����������	��
�������������	����������
	��
������������	
��
���������������
	�
��
������	��
	������
���	������"

�	��#�
�	��	���$�

����%&'�	�
����������	��
� 

���	�(��
��������������������������	��	����������)����������������$�

����%&'�	�
����	��������	��
	���������
�*+,-./����������)�������������!�
���������	���	����!�	���������������
��������������������������*+,-./�����
	��
�*+,-./�������������������
�����	�����������
��	�	�������������������������	���������������	��	����
	�	��������������	����0�	����
	���	�����������������	
������	����������������������������������	�������������
!	������	��	�������	���������������	������������
�12��3
�
�����45
� ���6+789.+:�;<�=7>?@/A-./��BC��3
�
�15�D4EECF��������������������
�����	�����������
��	�	�������G���	��	����������	���	�������������������!	������!���H����I����������
�����
	�������������H	�I������	�������������	������������������������H�I��������
	�
�����
���	�����
��
���(�J��	���	��
K�L:<����B1MBC
��������
�������
�������	�������
	�	����������������
�����	�����������
��	�	���./NO�����	��
�����	����������	���	������
��������������
�PQQ�=?.+-./�;<�*.RS-@/A��BC2�3
�
�CE5��C�2M4E�D4EETF�DG3���
�6+789.+:��
�
�
���������
�����	���

UVWXY�Z[\Z]̂Z]�����_V̀X�abcXdY�]efg]fh]Zi�����jVkXY�Z[�lm�ee�Case 2:15-cr-00101-SPC-CM   Document 278   Filed 04/30/19   Page 18 of 44 PageID 3047
18a



���

�����	�
�������

������������������������������	��������������	�	����������
	�	���	�
	�������
	�������������	�	������
	�������������������	�������������� !"#$�"%�&!$'#()*+(,�-./�0�1��2�3,�24354.�64778��6���	���9	�
��	��	�����
���������
�����
	���
�������
���:;<*+(��

��	�����������	��������������	�	���,�����	�	�����	������������	��������������������	���
	�����	�
������
	��,�$==�><?=;+�"%�@+AA!(B,��74�C�3���/�,��2/522�6��
������47�2���D(#*=B�E*!*=$�"%�FA!;G,�/�/�C�3��/�7,�2�8�6�7�
������47�3���D(#*=B�E*!*=$�"%�:=;;#+$,�8/8�C�3����2,��4254��63�������47�4���D(#*=B�E*!*=$�"%�H#)<=;+!IF!;*!)=(!,�8�4�C�3��8�,�2-�6���������47�7���D(#*=B�E*!*=$�"%�J+'($+(,�-2��C�3��347,�348�68�
������477����D(#*=B�E*!*=$�"%�K"#A!�L!;)!$,�-/7�C�3���77.,��77257��62�
������477��,���������M�����	������N
	�:;<*+(����	�O
�	��

��	���
����
	��MM��	�	������	�	������
�����1�P�
�Q�	���	�����M
���������������
	��	������������
	�������
���	���H#)<=;+!IF!;*!)=(!,�8�4�C�3�����2-��R���������	�	������O
����������������������M
���������������
	��	�������,����	��������
������
���
�����M
��
����		���	��	����SB%�1���
	����	�
�����
�	���
���M��	���T
	�
	���
	���������������	��������������	���
	��������������������	���������T
	�
	���
	���������������
	�����	�	�������������	�������M����	�	�������M���������	�	�����������U�����������������	�:;<*+(��Q�����	����,�O���
	��
�	�
����V�	���������	�	������	��������M���:;<*+(�����	�O���T
	�
	���
	��
���	�M	������	�	�������	������������SB%�R�����������,��
	��������������������	�

WXYZ[�\]̂\_̀\_�����aXbZ�cdeZf[�_ghi_hj_\k�����lXmZ[�\k�no�gg�Case 2:15-cr-00101-SPC-CM   Document 278   Filed 04/30/19   Page 19 of 44 PageID 3048
19a



���

�������	�
���
�����	���
�������������
������	
	����	��	��������������������������������
�������
	���	������������ !"#$����
����	������	
	����	��%����	��	�����
�����
������	
	����	��
�����
	���&
�������������������%������
���
����	��	�����
����	
	����	���
������	�������������
����	'��'����	��������
	����
���(	��	�����
�)����(�������	����
���	����������	
����*����%����&+��	����
*�	���,����
�
�������������	����������
	����%
��	��,���
	-�.�
����	'��'����	���&�	�	�	������	��
��	��	����
��)�/01#�23�456 7*�89:����;	���8<9*��8=��>��8:?�>���	����@1A01B6$�23�� C6$"*�:D��E����9FF*�9:=�>��88??��G�����
������H��%�	�������������������*������	�����������	����%
�����	�������������
���%
����	�������	�
������������	��
	����
����
�������
����	��&�������	�
	������	
	����	��	��������������������%����������&��������������	����������������������H�%�����
������������	��������	�	�
	����%����������	��	��
�
�
���	��
����G�
	�	�
��������&�	%����	����%
��
��������
�
���������
���I��
�������%������
����
�������	������
�����������	�
	�%�������	��
	��
�&�����	��
��	��	������������	����
���%������������������������������	����������%
���
�
���
�	���	�����&&��
������	���
�	���
	���*�J��
�	�
';
������
������	�
	�%���������
���	�
������	�
	�%������I	����	������������ !"#$�	�����	��	�����
���	
	����	�������������
�'���'�����������������K������������	����������&
�
�������	�
	���
��'�����������%�
�������	��J��
�	�
';
��������
�	���
	����
������	�&��
��������&+��	���	����������������������	��	����
����	���&
�������	���;������	
	����;�
���*���	�	���L���
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
 

UNITED STATES OF AMERICA  
 
VS. CASE NO: 2:15-cr-101-FtM-38CM 

DIOSME FERNANDEZ HANO 
  

OPINION AND ORDER1 

This matter comes before the Court on Diosme Fernandez Hano’s Motion for 

Judgment of Acquittal, or in the alternative, Motion for New Trial (Doc. 227), which was 

filed on November 14, 2017.  The Government filed a Response in Opposition (Doc. 228) 

on November 27, 2017.  Consequently, the matter is ripe for review.  

 On October 31, 2017, following a seven-day trial, Hano and co-defendant Reinaldo 

Arrastia-Cardoso were found guilty of conspiracy to interfere with commerce by robbery 

and of interference with commerce by robbery.  (Doc. 220).  Prior to that verdict, Hano 

had orally moved for a judgment of acquittal both at the end of the Government’s case 

and after the defense rested.  Now, Hano renews his motion under Federal Rule of 

Criminal Procedure 29, and requests a new trial under Rule 33.  (Doc. 227).  As grounds, 

he argues that the evidence presented at trial was insufficient to support a jury verdict of 

guilt beyond a reasonable doubt.  (Doc. 227 at 2-7). 

                                            
1 Disclaimer:  Documents filed in CM/ECF may contain hyperlinks to other documents or 
websites.  These hyperlinks are provided only for users’ convenience.  Users are 
cautioned that hyperlinked documents in CM/ECF are subject to PACER fees.  By 
allowing hyperlinks to other websites, this Court does not endorse, recommend, approve, 
or guarantee any third parties or the services or products they provide on their websites.  
Likewise, the Court has no agreements with any of these third parties or their websites.  
The Court accepts no responsibility for the availability or functionality of any hyperlink.  
Thus, the fact that a hyperlink ceases to work or directs the user to some other site does 
not affect the opinion of the Court. 
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2 

 Rule 29 states that when ruling on a motion for a judgment of acquittal after a jury 

verdict of guilty, “the court may set aside the verdict and enter an acquittal."  Fed. R. Crim. 

P. 29(c).  When evaluating a motion seeking such relief, the Eleventh Circuit outlined the 

following legal principles: 

In considering a motion for the entry of a judgment of acquittal, a district 
court must view the evidence in the light most favorable to the government, 
and determine whether a reasonable jury could have found the defendant 
guilty beyond a reasonable doubt.  The prosecution need not rebut all 
reasonable hypotheses other than guilt.  The jury is free to choose between 
or among the conclusions to be drawn from the evidence presented at trial, 
and the district court must accept all reasonable inferences and credibility 
determinations made by the jury.  The [d]istrict [c]ourt's determination that 
the evidence introduced at trial was insufficient to support the jury's verdict 
of guilt is [an] issue of law entitled to no deference on appeal. 

 
U.S. v. Miranda, 425 F.3d 953, 959 (11th Cir. 2005) (internal citation omitted).  Indeed, 

"[a] jury's verdict cannot be overturned if any reasonable construction of the evidence 

would have allowed the jury to find the defendant guilty beyond a reasonable doubt."  U.S. 

v. Friske, 640 F.3d 1288, 1291 (11th Cir. 2011) (quoting U.S. v. Herrera, 931 F.2d 761, 

762 (11th Cir. 1991)).  Under this standard, the Court finds the Government met its burden 

as to all elements for the conspiracy charge and for the substantive offense of robbery.   

 Next, the Court turns to Hano’s argument that a new trial should be granted.  Rule 

33 provides that “[u]pon [a] defendant’s motion, the court may vacate any judgment and 

grant a new trial if the interest of justice so requires."  Fed. R. Crim. P. 33(a).  Inherently, 

this allows a court to weigh the evidence and consider the credibility of the witnesses 

presented at trial.  United States v. Martinez, 763 F.2d 1297, 1312 (11th Cir. 1985).  That 

said, a court may not “reweigh the evidence and set aside the verdict simply because it 

feels some other result would be more reasonable.”  Id. at 1312-1313.  As such, to grant 

a motion for new trial, the “evidence must preponderate heavily against the verdict, such 
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that it would be a miscarriage of justice to let the verdict stand.”  Butcher v. United States, 

368 F.3d 1290, 1297 (11th Cir. 2004) (quoting Martinez, 763 F.2d at 1313).  Against this 

backdrop, the Court is satisfied that the evidence presented at trial was sufficient to 

sustain the verdicts rendered by the jury, and thus that no miscarriage of justice will result 

by virtue of the Court’s denial of the instant Motion. 

Accordingly, it is now  

ORDERED: 

Diosme Fernandez Hano’s Motion for Judgment of Acquittal, or in the alternative, 

Motion for New Trial (Doc. 227) is DENIED. 

DONE AND ORDERED at Fort Myers, Florida, this 28th day of November, 2017. 

 
 
 
Copies:  Counsel of Record 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
 

UNITED STATES OF AMERICA  
 
VS. CASE NO: 2:15-cr-101-FtM-38CM 

DIOSME FERNANDEZ HANO and  
REINALDO ARRASTIA-CARDOSO 
  

OPINION AND ORDER1 

This matter comes before the Court upon review of Defendant Diosme Fernandez 

Hano’s Motions in Limine (Doc. 179) filed on October 10, 2017. The Government filed its 

Response in Opposition on October 13, 2017.  (Doc. 185).  The Court held a final pretrial 

conference on October 19, 2017.  The trial commenced October 23, 2017.  For the 

reasons stated on the record, as well as those stated herein, the Court rules on the 

motions in limine as follows: 

BACKGROUND 

 This case centers on the robbery of a Brink’s Armored Vehicle on November 30, 

2009, where multiple individuals absconded with over $1,700,000.00, leaving behind 

multiple pieces of DNA-based evidence.  (Docs. 3 at ¶¶ 8-9; 179 at 11; 185 at 5).  One of 

the Defendants, Hano, then departed the United States for Cuba via a private boat on or 

                                            
1 Disclaimer:  Documents filed in CM/ECF may contain hyperlinks to other documents or 
websites.  These hyperlinks are provided only for users’ convenience.  Users are 
cautioned that hyperlinked documents in CM/ECF are subject to PACER fees.  By 
allowing hyperlinks to other websites, this Court does not endorse, recommend, approve, 
or guarantee any third parties or the services or products they provide on their websites.  
Likewise, the Court has no agreements with any of these third parties or their websites.  
The Court accepts no responsibility for the availability or functionality of any hyperlink.  
Thus, the fact that a hyperlink ceases to work or directs the user to some other site does 
not affect the opinion of the Court. 
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about January 13, 2010.  (Doc. 185 at 6).  In April 2014, Hano attempted to re-enter the 

United States from Mexico through the Gateway to the Americas Bridge in Laredo, Texas.  

(Doc. 185 at 6).   In the process, he submitted a sworn statement detailing the means and 

manner of his travel between the United States, Cuba, and Mexico.  (Doc. 185 at 6).  

Subsequently, Hano and Co-Defendant Reinaldo Arrastia-Cardoso were indicted.  (Doc. 

49). 

A.      HANO’S FIRST MOTION IN LIMINE 

Hano initially moves the Court to preclude the Government from introducing 

testimony from the Government’s expected witness, Ruben Borrego-Izquierdo, about 

Hano’s purported spending in Cuba because (1) it is hearsay and (2) its probative value 

is substantially outweighed by the danger of unfair prejudice under Federal Rule of 

Evidence 403.  This testimony can be broken into two distinct categories.  The first 

category consists of statements made by Hano to Borrego-Izquierdo, wherein Hano 

discussed his activities in Cuba and allegedly incriminated himself in the robbery in this 

case.  The second category consists of Borrego-Izquierdo’s recollection of statements 

made by Hano’s relatives and various people in Cuba that Hano came to Cuba with a 

great deal of money in 2010, and that he spent lavishly on the island. 

Hano argues that the Government should be precluded from introducing both 

categories of statements because they are hearsay.  In response, the Government argues 

that the statements Hano made to Borrego-Izquierdo are not hearsay because they are 

statements of a party opponent.  The Government also argues that Borrego-Izquierdo’s 

statements recounting what he had heard from Hano’s relatives and individuals in Cuba 

should be admissible because they will not be introduced for the truth of the matter 
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asserted, but rather that the statements will be introduced to add context to the 

conversation between Borrego-Izquierdo and Hano, and to show the effect on Hano when 

Borrego-Izquierdo told him what he had heard about Hano’s spending habits and inquired 

about where he had received the money to finance the same.  (Doc. 185 at 2-3). 

Hearsay is an out of court statement offered to prove the truth of the matter 

asserted.  FED. R. EVID. 801(c)(1)-(2).  A statement is an oral or written assertion, or 

nonverbal conduct if the actor intended it as an assertion.  FED. R. EVID. 801(a).  Hearsay 

within hearsay, or double hearsay, exists when there is a hearsay statement that contains 

another hearsay statement within it.  See Zaben v. Air Products & Chemicals, Inc., 129 

F.3d 1453, 1456 (11th Cir. 1997).  Double hearsay “is admissible only if each part of the 

combined statements conforms with an exception to the hearsay rule.” United States v. 

Robinson, 239 F. App’x 507, 508 (11th Cir. 2007).  Notably, statements made by a party 

and subsequently offered against that party are not hearsay.  FED. R. EVID. 801(d)(2).  By 

the same token, “an out-of-court statement admitted to show its effect on the hearer is 

not hearsay.” United States v. Rivera, 780 F.3d 1084, 1092 (11th Cir. 2015).  This is true 

because it is offered as a basis for inferring something other than the matter asserted.  

See United States v. Cruz, 805 F.2d 1464, 1478 (11th Cir. 1986); see also United States 

v. Manati, 2017 WL 2570005, No. 14-15294, at *3 (11th Cir. June 14, 2017) (finding that 

a statement is not hearsay when it was offered not to prove the truth of the matter 

asserted, but instead to explain a subsequent course of conduct).  

Turning back to the matter at hand, Hano’s comments to Borrego-Izquierdo 

constitute statements of a party opponent and are admissible as non-hearsay.   That said, 

Case 2:15-cr-00101-SPC-CM   Document 223   Filed 11/01/17   Page 3 of 10 PageID 759
56a

https://ecf.flmd.uscourts.gov/doc1/047117978906?page=2
https://ecf.flmd.uscourts.gov/doc1/047117978906?page=2
https://www.westlaw.com/Document/N22507930B96E11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N22507930B96E11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N22507930B96E11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N22507930B96E11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/I44f9ba09943311d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=129+f3d+1456#co_pp_sp_506_1456
https://1.next.westlaw.com/Document/I44f9ba09943311d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=129+f3d+1456#co_pp_sp_506_1456
https://1.next.westlaw.com/Document/I44f9ba09943311d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=129+f3d+1456#co_pp_sp_506_1456
https://1.next.westlaw.com/Document/I44f9ba09943311d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=129+f3d+1456#co_pp_sp_506_1456
https://www.westlaw.com/Document/I65f6dfa433b411dcaf8dafd7ee2b8b26/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_508
https://www.westlaw.com/Document/I65f6dfa433b411dcaf8dafd7ee2b8b26/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_508
https://www.westlaw.com/Document/I65f6dfa433b411dcaf8dafd7ee2b8b26/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_508
https://www.westlaw.com/Document/I65f6dfa433b411dcaf8dafd7ee2b8b26/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_508
https://www.westlaw.com/Document/N22507930B96E11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N22507930B96E11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I51d8c3b6c8ea11e4a807ad48145ed9f1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1092
https://www.westlaw.com/Document/I51d8c3b6c8ea11e4a807ad48145ed9f1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1092
https://www.westlaw.com/Document/I917cc0b994d411d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1478
https://www.westlaw.com/Document/I917cc0b994d411d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1478
https://www.westlaw.com/Document/Idf8b9080516211e79657885de1b1150a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Idf8b9080516211e79657885de1b1150a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Idf8b9080516211e79657885de1b1150a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Idf8b9080516211e79657885de1b1150a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


4 

the admissibility of the statements that Borrego-Izquierdo made regarding what he heard 

from Hano’s relatives or “a lot of people” in Cuba is hearsay and inadmissible. 

Next, Hano argues that the testimony about his purported spending in Cuba would 

foment class prejudice within the jury, and thus should be excluded under Federal Rule 

of Evidence 403.  The Government counters that the evidence it intends to offer will be 

highly probative and is admissible to prove a sudden acquisition and use of wealth 

following an alleged robbery, even if the source of that wealth has not yet been verified.  

See United States v. White, 589 F.2d 1283, 1286 n. 7 (5th Cir. 1979).2  The Court agrees.  

The Eleventh Circuit has held that “a court's determination of whether wealth 

evidence is relevant under Rule 401, Fed. R. Evid., and whether the evidence's probative 

value is substantially outweighed by its unfair prejudice under Rule 403, Fed. R. Evid., 

must turn on the specific facts of the case.”  United States v. Hope, 608 F. App'x 831, 838 

(11th Cir. 2015).  Pursuant to Rule 401, evidence is relevant if it has any tendency to 

make a fact more or less probable than it would be without the evidence and the fact is 

of consequence in determining the action.  FED. R. EVID. 401(a)-(b).  Pursuant to Rule 

403, “[t]he court may exclude relevant evidence if its probative value is substantially 

outweighed by a danger of . . . unfair prejudice . . . .”  FED. R. EVID. 403. 

Here, the robbery occurred on November 30, 2009, and Hano allegedly fled to 

Cuba on or about January 13, 2010 on a private boat.  Given that the testimony will 

allegedly touch on Hano’s purported spending in Cuba, which occurred subsequent to 

and in close temporal proximity to the robbery, such evidence will have a decided 

                                            
2 The Eleventh Circuit has adopted, as binding precedent, all Fifth Circuit decisions 
made prior to the close of business on Sept. 30, 1981. Bonner v. City of Prichard, 661 
F.2d 1206, 1209 (11th Cir. 1981) (en banc). 
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tendency to make his participation in the robbery more likely, and will be of consequence 

in this action.  Similarly, it is plain that the probative nature of this information outweighs 

any threat of unfair prejudice.  As such, the Court will allow statements made by Hano to 

Borrego-Izquierdo. 

B.      HANO’S SECOND MOTION IN LIMINE 

Hano moves to preclude the Government from introducing testimony regarding his 

character and criminal history on the grounds that it is both hearsay and improper 

character evidence based on alleged prior bad acts.  But the Government states that it 

does not intend to introduce any such evidence unless Hano were to take the stand and 

put his character in issue.  Because Hano’s argument depends on events that have not 

yet occurred, the request is denied as moot. 

C.      HANO’S THIRD MOTION IN LIMINE 

Next, the Government intends to include various documents from Hano’s 

immigration file at trial, including a sworn statement, biographical immigration documents, 

and a document entitled “Cuban Intelligence Survey.”  Hano moves to preclude any 

references to same, arguing that any statements that he allegedly made to Customs and 

Border Protection (“CBP”) Officers regarding his immigration or travel history are 

inadmissible because: (1) they are hearsay; (2) because the records would violate the 

“best evidence rule” pursuant to Federal Rule of Evidence 1002; (3) because the history 

would be unfairly prejudicial and confusing under Federal Rule of Evidence 403; and (4) 

because of the potential that his immigration history could be considered a bad act that 

should be excluded under Federal Rule of Evidence 404(b).  The Government disagrees 
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with Hano, contending that evidence of Hano’s immigration history is not hearsay, is 

highly probative, and that neither the best evidence rule nor Rule 404(b) apply here. 

As a threshold matter, Hano’s hearsay objection does not withstand scrutiny.  The 

Eleventh Circuit has held that routinely and mechanically kept immigration records do not 

violate the public records exception to hearsay.  United States v. Agustino-Hernandez, 

14 F.3d 42, 43 (11th Cir. 1994).  And, pertinently, the public records exception also does 

not exclude police records “prepared in a routine non-adversarial setting.”  Id.   

Against this backdrop, because Hano’s immigration history was prepared long 

before Hano was charged with the alleged offense, and was prepared in a routine, non-

adversarial setting, it is admissible here.  Similarly, Hano ineffectively objects to the 

introduction of statements he made to immigration officials. Because the Government is 

offering statements that Hano himself made, they are not hearsay and are admissible as 

statements of a party opponent.  See FED. R. EVID. 801(d)(2)(A). 

Next, Hano argues that his immigration history should be precluded from being 

introduced by the Government because of the best evidence rule.  In response, the 

Government argues that the introduction of Hano’s immigration file will not violate the best 

evidence rule because the documents they intend to introduce are duplicates, and are 

therefore admissible.   

The best evidence rule requires “[a]n original writing, recording, or photograph” to 

prove the content of a document being offered in to evidence.  FED. R. EVID. 1002.  That 

said, an exception to this rule is found where a party intends to offer a duplicate, which is 

“a counterpart produced by a mechanical, photographic, chemical, electronic, or other 

equivalent process or technique that accurately reproduces the original.”  FED. R. EVID. 
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1001(e); see also FED. R. EVID. 1003.  Because Hano does not address the existence, 

authenticity, fairness, or admissibility of the Government’s duplicate of documents from 

his immigration file, the Court finds no merit in his objection that the use of same would 

violate the best evidence rule.  

Next, Hano argues that the Government should be precluded from introducing 

documents from his immigration file because it would be unfairly prejudicial or confusing.  

The Court cannot agree in total.  Rule 403 grants federal courts the discretion to exclude 

relevant evidence where the probative value would be substantially outweighed by the 

threat of unfair prejudice or confusion of the issues.  FED. R. EVID. 403.  As to Hano’s 

sworn statement, there are portions of testimony for which the Court does not see 

immediate relevance.  Accordingly, the parties conducted an argument on the record 

wherein the Government agreed to redact various parts of Hano’s sworn statement.  

Among other things, the proffered version of the sworn statement concerns the timing of 

Hano’s departure to Cuba, which was little more than a month after the robbery, as well 

as his description of the means and method of that departure.  This information 

circumstantially relates to the motivation to move between countries in the immediate 

aftermath of a crime, and the potential avenue to transport ill-gotten gains.  As such, the 

sworn statement’s probative value is high.  Moreover, Hano does not indicate why he 

would incur any unfair prejudice by giving a truthful accounting of his immigration 

activities.  Consequently, to the extent than Hano does incur any unfair prejudice as a 

result of the entry of the redacted sworn statement, it is outweighed by probative value.  

In addition, the Government argues that the biographical immigration forms and 

the Cuban Intelligence Survey have probative value in the form of documenting Hano’s 
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and Arrastia-Cardoso’s presence in the United States over a period of time prior to the 

robbery.  While the Court recognizes the probative value of such information in the 

biographical immigration forms, it notes that the purpose and sweep of the Cuban 

Intelligence Survey is unclear.  For that reason, and because the status of both Hano and 

Arrastia Cardoso is already established by the biographical immigration forms, the Court 

finds that while the biographical immigration forms are admissible, the Cuban Intelligence 

Survey is not. 

Lastly, Hano argues that the Government should be precluded from introducing 

his immigration history because it could be construed as a prior bad act under Federal 

Rule of Evidence 404(b).  This is the case, Hano argues, because the imagery associated 

with immigration could be construed negatively and be confusing to the jury.  But this 

characterization departs from the rule.  Rule 404(b)(1) states that “[e]vidence of a crime, 

wrong, or other act is not admissible to prove a person's character in order to show that 

on a particular occasion the person acted in accordance with the character.”  FED. R. EVID. 

404(b)(1).  With this in mind, Hano has not alleged that his entry to the United States was 

either wrong or illegal.  Nor has he shown how his entry to the United States would 

reasonably relate to his character in the context of the robbery he is accused of 

committing in this case.  Consequently, Hano’s request must be denied.   

D.      HANO’S FOURTH MOTION IN LIMINE 

Next, Hano seeks to preclude the Government from introducing a DNA profile, 

created using DNA recovered from the alleged getaway vehicle, from being introduced 

into evidence. The vehicle’s door handle was swabbed by the Florida Department of Law 

Enforcement for DNA, and at least three DNA profiles were detected.  (Doc. 179 at 11). 
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The vehicle was thereafter destroyed by the Lee County Sheriff’s Office prior to Hano 

becoming a suspect.  (Doc. 185 at 8). 

Hano argues that his rights under the Due Process Clause of the Fifth Amendment 

have been violated because the vehicle has been lost or destroyed by authorities, and he 

has been deprived of the ability to examine same.  He also contends that the DNA 

evidence is not reliable and should be excluded because there were three DNA profiles 

found on the vehicle, and because the profile associated with Hano had a match 

frequency of one in twenty people.  By contrast, the Government argues that no due 

process violation will occur by virtue of the admission of the DNA evidence.   

On this issue, the Government’s duty to preserve evidence:  

must be limited to evidence that might be expected to play a 
significant role in the suspect’s defense. To meet this 
standard of constitutional materiality . . . evidence must both 
possess an exculpatory value that was apparent before the 
evidence was destroyed, and be of such a nature that the 
defendant would be unable to obtain comparable evidence by 
other reasonably available means. 
 

California v. Trombetta, 467 U.S. 479, 488-89 (1984) (internal citation omitted).  

Moreover, “unless a criminal defendant can show bad faith on the part of the police, failure 

to preserve potentially useful evidence does not constitute a denial of due process of law.”  

Arizona v. Youngblood, 488 U.S. 51, 58 (1988). 

As the Court mentioned above, the vehicle was destroyed before Hano became a 

formal suspect. Consequently, the Government could not have known the exculpatory 

value of that evidence to Hano before its destruction.  Also, Hano has proffered no 

argument or evidence that the Government’s actions were in bad faith.  Thus, because 
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the car did not possess an apparent exculpatory value at the time it was destroyed, and 

because Hano has made no showing of bad faith, Hano’s objection will be denied.3 

E.      HANO’S FIFTH MOTION IN LIMINE 

Finally, Hano moves to exclude any evidence of Arrastia-Cardoso’s arrest by 

Immigration and Customs Enforcement at Miami International Airport and any related 

findings.  In response, the Government argues that not only does Hano not have standing 

to mount this argument, but also that it does not intend to introduce any such evidence 

unless Arrastia-Cardoso were to testify.  Consequently, the request is denied as moot. 

Accordingly, it is now  

ORDERED: 

1. Defendant’s First Motion in Limine is GRANTED in part, and DENIED in part. 

2. Defendant’s Second Motion in Limine is DENIED as moot. 

3. Defendant’s Third Motion in Limine is GRANTED in part, and DENIED in part. 

4. Defendant’s Fourth Motion in Limine is DENIED. 

5. Defendant’s Fifth Motion in Limine is DENIED as moot. 

DONE AND ORDERED at Fort Myers, Florida, this day the 31st of October, 2017. 

 
 

Copies:  Counsel of Record 

 

                                            
3 This evidence objection is now moot as the Government did not seek to introduce the DNA profile from 
the vehicle door handle.   
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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 
FORT MYERS DIVISION 

 
UNITED STATES OF AMERICA 
 
v.        Case No: 2:15-cr-101-FtM-99CM  
 
DIOSME FERNANDEZ HANO  
___________________________________/ 

ORDER1 

 This matter comes before the Court on Defendant Diosme Fernandez Hano’s 

Motion to Dismiss the Superseding Indictment dated May 31, 2016. (Doc. #94).  The 

Government filed its response on June 6, 2016. (Doc. #99).  This matter is ripe for review.  

BACKGROUND 

On November 30, 2009, two Hispanic males robbed an armored vehicle by 

gunpoint in a bank parking lot in Fort Myers, Florida, taking approximately $1.7 million. 

(Doc. #99 at 1).  The Lee County Sherriff’s Office (LCSO) did not immediately apprehend 

the individuals responsible, but was able to collect evidence from the scene. (Id. at 2).  

There, a ski mask and gun grip were located and sent for examination to the Florida 

Department of Law Enforcement (FDLE).  (Id. at 2-3).  FDLE conducted a 

deoxyribonucleic acid (DNA) profile of the evidence.  (Id. at 3).  Years later, after the 

execution of a search warrant, Federal Bureau of Investigation (FBI) agents located 

                                                             
1 Disclaimer:  Documents filed in CM/ECF may contain hyperlinks to other documents or websites.  These 

hyperlinks are provided only for users’ convenience.  Users are cautioned that hyperlinked documents in CM/ECF 

are subject to PACER fees.  By allowing hyperlinks to other websites, this Court does not endorse, recommend, 

approve, or guarantee any third parties or the services or products they provide on their websites.  Likewise, the 

Court has no agreements with any of these third parties or their websites.  The Court accepts no responsibility 

for the availability or functionality of any hyperlink.  Thus, the fact that a hyperlink ceases to work or directs the 

user to some other site does not affect the opinion of the Court. 
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Defendant Hano and swabbed his mouth with buccal swabs.  (Id.).  FDLE received the 

swabs, and a Crime Laboratory Analyst created a profile and compared Defendant 

Hano’s DNA to a separate profile created from the ski mask.  (Id.).  Results confirmed 

that the DNA taken from the ski mask matched that of Defendant Hano. (Id.).  

Consequently, on August 5, 2015, a federal grand jury returned an indictment 

(Doc. #7) against Defendant Hano.  On March 16, 2016, a grand jury returned a 

superseding indictment (Doc. #49) against Defendant Hano and Defendant Reinaldo 

Arrastia-Cardoso.  

STANDARD OF REVIEW 

 An “indictment . . . must be a plain, concise, and definite written statement of the 

essential facts constituting the offense charged and must be signed by an attorney for the 

government.”  Fed. R. Crim. P. 7(c)(1).  “An indictment is sufficient if it: (1) presents the 

essential elements of the charged offense, (2) notifies the accused of the charges to be 

defended against, and (3) enables the accused to rely upon a judgment under the 

indictment as a bar against double jeopardy for any subsequent prosecution for the same 

offense.”  U.S. v. Steele, 178 F.3d 1230, 1233-34 (11th Cir. 1999) (internal citation 

omitted).  A “district court [must] “dismiss an indictment if the indictment fails to allege 

facts which constitute a prosecutable offense.”  U.S. v. Coia, 719 F.2d 1120, 1123 (11th 

Cir. 1983).  “Denials of motions to dismiss the indictment are reviewed for abuse of 

discretion, but underlying legal errors … are reviewed de novo.”  U.S. v. Robison, 505 

F.3d 1208, 1225 n. 24 (11th Cir. 2007) (citation omitted).    
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DISCUSSION 

Defendant Hano argues that the superseding indictment should be dismissed for 

two reasons: (1) the superseding indictment is invalid because it falls outside the five-

year statute of limitations pursuant to 18 U.S.C. § 3282(a); and (2) the Government failed 

to expressly set forth an exception to the § 3282(a) limitation period in the indictment. 

(Doc. #94 at ¶ 6).  In response, the Government contends: (1) 18 U.S.C. § 3297 provides 

an exception to the limitation period set forth in § 3282(a) if an individual is later implicated 

by DNA testing; and (2) a statute of limitations defense is an affirmative defense, which 

the Government need not anticipate in an indictment.2  The Court will address each 

argument in turn.  

A. 18 U.S.C. § 3297  

Defendant Hano first argues that the indictment and superseding indictment must 

be dismissed because they are outside the five-year statute of limitation period provided 

under 18 U.S.C. § 3282(a). The Government disagrees.  It asserts that the indictment 

and superseding indictment are within the § 3282(a) limitation period because the FDLE 

lab report did not implicate Defendant Hano until June 26, 2015.  (Doc. #99 at 5).  The 

Court agrees with the Government. 

  Section 3297 provides an exception to criminal statute of limitation periods, 

including those found in § 3282(a), when DNA testing implicates a defendant:  

In a case in which DNA testing implicates an identified person 
in the commission of a felony, no statute of limitations that 
would otherwise preclude prosecution of the offense shall 
preclude such prosecution until a period of time following the 

                                                             
2 The Government also contends that raising a statute of limitations defense in a pre-trial motion under Fed. R. 
Crim. P. 12(b)(3)(A) has recently been called into question.  The Court need not address this issue today, 
however. 
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implication of the person by DNA testing has elapsed that is 
equal to the otherwise applicable limitation period.   
 

18 U.S.C. § 3297.  In applying § 3297 to an indictment, the Court finds U.S. v. Moore, No. 

15-20552, 2016 WL 2591874, at *1 (E.D. Mich. May 5, 2016), illustrative.  In Moore, the 

defendant filed a motion to dismiss his indictment because over a ten-year period passed 

between the date of the offenses and the date of the charges.  Id. at *2. The court denied 

the defendant’s motion, finding that § 3297 provides “an exception to the general 

limitations period based on the distinctive reliability of DNA testing.”  Id; see also U.S. v. 

Kiel, Nos. 1:13CR51-LG-RHW-2, 1:14-CR1-LG-JMR-2, 2014 WL 2710955, at * 2 (S.D. 

Miss. June 16, 2014). 

Turning to this action, the subject offense occurred over six years prior to the date 

of the superseding indictment.  But this time period is not fatal to the indictment.  To be 

sure, DNA testing did not implicate Defendant Hano until June 26, 2015, which means 

that the limitation period under § 3282(a) did not begin to run until this date.  Accordingly, 

both the indictment and superseding indictment are well within the five-year limit.  (Doc. 

#99 at 5).    

B. STATUTE OF LIMITATIONS AS AN AFFIRMATIVE DEFENSE  
 

Defendant Hano further argues that the indictment is invalid because it did not 

expressly state an exception to the limitations period.  (Doc. #94 at 3).  In response, the 

Government argues that a statute of limitations defense is an affirmative defense, and the 

Government need not anticipate an affirmative defense in an indictment. (Doc. #99 at 10-

11).  The Court agrees with the Government.   

A statute of limitations defense “does not divest a district court of subject matter 

jurisdiction, but rather constitutes an affirmative defense, which the defendant can waive.”  
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U.S. v. Najjar, 283 F.3d 1306, 1309 (11th Cir. 2002) (citation omitted).  When addressing 

such defenses, the Supreme Court has held that it is unnecessary, for sufficiency 

purposes, that the Government anticipate affirmative defenses in an indictment.  U.S. v. 

Sissons, 399 U.S. 267, 288 (1970).   

Although the Eleventh Circuit has not addressed a factually similar case, the 

Government cites to U.S. v. Titterington, 374 F.3d 453, 457 (6th Cir. 2004), which the 

Court finds illustrative here.  In Titterington, 17 defendants received an 89-count 

indictment. Id. at 455.  In response, the “[d]efendants moved to dismiss the indictment, 

arguing that an indictment must allege that an offense occurred within the applicable 

statute-of-limitations period.”  Id.  The court held “that the statute of limitations is an 

affirmative defense that the Government need not specifically plead in a criminal 

indictment.”  Id. at 454.  The court reasoned that such a defense “does not impose a 

pleading requirement on the Government, but merely creates an affirmative defense for 

the accused.”  Id. at 457.   

Here, it is clear that the § 3282(a) limitations period is an affirmative defense.  As 

such, the Government was not required to include this defense in the indictment or 

superseding indictment.  Therefore, Defendant’s argument fails. 

Accordingly, it is now  
 
ORDERED:  

 
Defendant Diosme Fernandez Hano’s Motion to Dismiss the Superseding 

Indictment (Doc. #94) is DENIED.  
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DONE and ORDERED in Fort Myers, Florida, this day of 20th day of July, 2016.  

 

Copies: All Parties of Record  
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