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NOT FOR PUBLICATION F I L E D
UNITED STATES COURT OF APPEALS JUN 12 2019
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
RANDY MATTHEW CORDERO, No. 17-16608
Plaintiff-Appellant, D.C. No. 2:13-cv-01551-JAM-KJN
V.
| | MEMORANDUM®
NICK A. GUZMAN, C/O:; et al.,
Defendants-Appellees.

Appeal from the United States District Court
for the Eastern District of California
John A. Mendez, District Judge, Presiding
Submitted June 10, 2019™
Before: WALLACE, FARRIS, and TROTT, Circuit Judges
California state prisoner Randy Matthew Cordero appeals pro se from the
district court’s judgment following a jury verdict against Cordero in his 42 U.S.C.

§ 1983 action alleging constitutional claims. We have jurisdiction under 28 U.S.C.

§ 1291. We affirm.

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
* The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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In his opening brief, Cordero failed to challenge the district court’s summary
judgment for defendants Mejia, Smith, Vincent, Bugarin, and Parra, and he has
therefore waived any such challenge. See Indep. Towers of Wash. v. Washington,
350 F.3d 925, 929 (9th Cir. 2003) (“[W]e will not consider any claims that were
not actually argued in appellant’s opening brief.”); see also Greenwood v. FAA, 28
F.3d 971, 977 (9th Cir. 1994) (“We will not manufacture arguments for an
appellant . . . .”).

To the extent that Cordero challenges the sufficiency of the evidence
supporting the jury’s verdict, Cordero waived such a challenge by failing to move
for judgment as a maﬂér of law or a new trial before the district court. See Nitco
Holding Corp. v. Boyjikian, 491 F.3d 1086, 1088-90 (9th Cir. 2007) (holding that
to preserve a sufficiency-of-the-evidence challenge, a bparty must file both a pre-
verdict motion under Federal Rule of Civil Procedure 50(a) and a post-verdict
motion for judgment as a matter of law or new trial under Rule 50(b)).

We reject as unsupported by the record Cordero’s contentions that the
district court improperly failed to instruct the jury about the credibility of
impeached witnesses or closed the trial to the public.

We do not consider arguments raised for the first time on appeal or matters

not specifically and distinctly raised and argued in the opening brief. See Padgett
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v. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009).

AFFIRMED.
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UNITED STATES COURT OF APPEALS

- FOR THE NINTH CIRCUIT

RANDY MATTHEW CORDERO,
Plaintiff-Appellant,

V.

NICK A. GUZMAN, C/O; MEJIA; D.

VINCENT; T. SMITH; BURGAIN,
Correctional Counselor I; A. PARRA,

Defendants-Appellees.

FILED

JUL 2 2019

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

No. 17-16608

D.C. No.
2:13-cv-01551-JAM-KIN
Eastern District of California,
Sacramento

ORDER

Before: WALLACE, FARRIS, and TROTT, Circuit Judges.

Appellant’s petition for rehearing is hereby DENIED.
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT MAR 29 2018

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

RANDY MATTHEW CORDERO, No. 17-16608
Plaintiff-Appellant, D.C. No. |
2:13-cv-01551-JAM-KIN
V. Eastern District of California,

Sacramento
NICK A. GUZMAN, C/O; et al., '

ORDER

Def_ehdants-Appellees.

Before: CHRISTEN and FRIEDLAND, Circuit Judges.

Upon review of the record, this court has determined that the appointment of
pro bono counsel in this appeal would benefit the court’s review. To the extent
that appellant seeks the appointment of a specific attorney or law firm to represent
him on appeal, however, the requests are denied. To the extent that appellant seeks
the appointment of pro bono counsel generally, the requests (Docket Entry Nos. 6,
7,9, 11) are granted. The court by this order expresses no opinion as to the merits
of this appeal.

The Clerk shall enter an order appointing pro bono counsel to represent
appellant for purposes of this appeal only, and establishing a revised briefing

schedule.

AC/MOATT
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To the extent appellant seeks the production of transcripts at government
expense (Docket Entry No. 7), the request is denied without prejudice to renewal
by counsel.

Appellant’s request for an extension of time to file the opening brief (Docket
Entry No. 9) is denied as unnecessary. See 9th Cir. R. 27-11(a) (motion for the
appointment of counsel automaﬁcally stays briefing schedule pending disposition
of the motion).

Appellant’s requést for injuﬁctive relief (Docket Entry No. 11) is denied
without prejudice to appellant pursuing any available admiﬁistrative remedies.

The Clerk shall strike the opening brief receivéd on Névember 3'0, 2017.

The appeal is stayed pending further order of this coutt.

AC/MOATT 2
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT JUL 192018

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

RANDY MATTHEW CORDERO, No. 17-16608
Plaintiff-Appellant, D.C. No.
2:13-¢cv-01551-JAM-KIN
V. Eastern District of California,
~Sacramento

NICK A. GUZMAN, C/O; et al.,
ORDER

Defendants—Appellees.

Before: TASHIMA and GRABER, Circuit Judges.

Upon more detailed review of the record, the March 29, 2018 order is
vacated in part. Appellaﬁt;s reqliests to appoint pro bono counsel (Docket Entry
Nos. 6,7,9, 11) are denied. This abpeal is ‘removed from the court’s pro bono
program and appellant shall continue to proceed pro se.

To the extent appellant seeks transcripts at government expense (Docket
Entry No. 7), the request is denied without prejudice to renewal, accompanied by a
showing as to the transcript date(s) necessary to decide the issue(s) presented by
this appeal. See 28 U.S.C. § 753(f); Henderson v. United States, 734 F.2d 483, 484
(9th Cir. 1984).

Appellant’s request to amend the case caption (Docket Entry No. 16) is
granted. The Clerk shall amend the caption to include appellee A. Parra, who was

a defendant in the district court.

AC/Moatt






Case: 17-16608, 07/19/2018, ID: 10948033, DktEntry: 20, Page 2 of 2

Appellant’s filings received on June 6, 2018 and June 15, 2018 (Docket
Entry Nos. 18, 19) are referred to the panel that will be assigned to decide the
merits of this appeal for whatever consideration the panel deems appropriate.

The Clerk shall file the opening brief received on November 30, 2017. The
answering brief is due August 20, 2018. The optional reply brief is due within 21
days after service of the answering brief.

Because appellant is proceeding without counsel, the excerpts of record
requirement is waived. See 9th Cir. R. 30-1.2. The supplemental excerpts of
record are limited to the district court docket sheet, the notice of appeal, the
judgment or order appealed from, and any specific portions of the record cited in

the answering brief. See 9th Cir. R. 30-1.7.

KD/Pro Bono 2
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

JUDGMENT IN A CIVIL CASE

RANDY M. CORDERO,

CASE NO: 2:13—CV-01551-JAM-KJN

NICK A. GUZMAN, ET AL.,

XX — Jury Verdict. This action came before the Court for trial by jury. The issues
have been tried and the jury has rendered its verdict.

IT IS ORDERED AND ADJUDGED

THAT JUDGMENT IS HEREBY ENTERED IN ACCORDANCE WITH THE
JURY VERDICT RENDERED 8/2/2017

Marianne Matherly
Clerk of Court

ENTERED: - August 4, 2017

by:_/s/ G. Hunt
Deputy Clerk
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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

RANDY M. CORDERO, No. 2:13-cv-1551-JAM-KJN P
Plaintiff,

v. ORDER

NICK GUZMAN, et al.,

Defendants.

On June 16, 2017, the magistrate judge filed findings and
recommendations, which were served on the parties and which
contained notice that any objections to the findings and
recommendations were to be filed within seven (7) days. ECF No.
170. Any response to the objections were to be filed and served
within five days after service of the objections. On June 23,
2017, Plaintiff filed objections to the findings and
recommendations, and on June 28, 2017, Defendant filed a response
to those objections. ECF Nos. 177, 182. The Court discussed the
objections with the parties at the Pretrial Conference held on

June 30, 2017.
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This court reviews de novo those portions of the proposed
findings of fact to which an objection has been made. 28 U.S.C.

§ 636(b) (1); McDonnell Douglas Corp. v. Commodore Business

Machines, 656 F.2d 1309, 1313 (9th Cir. 1981); see also Dawson v.

Marshall, 561 F.3d 930, 932 (9th Cir. 2009). As to any portion
of the proposed findings of fact to which no objection has been
made, the court assumes its correctness and decides the matter on

the applicable law. See Orand v. United States, 602 F.2d 207,

208 (9th Cir. 1979). The magistrate judge’s conclusions of law

are reviewed de novo. See Britt v. Simi Valley Unified School

Dist., 708 F.2d 452, 454 (9th Cir. 1983).

The court has reviewed the applicable legal standards and,
good cause appearing, concludes that it is appropriate to adopt
the findings and recommendations. The Court finds that the bent
front bead sight is, at minimum, relevant to Defendant’s
credibility as a witness. However, the Court agrees that
Plaintiff’s requested adverse inference instruction should be
denied. The Court therefore adopts the ﬁagistrate judge’s
recommendations with the following additions:

1. The findings and recommendations are ADOPTED IN FULL.

2. Plaintiff’s motion for sanctions is GRANTED IN PART AND
DENIED IN PART WITHOUT PREJUDICE. Plaintiff may renew his motion
at trial, depending upon whether Defendant’s testimony or
Defendant’s expert testimony opens the door to reconsideration of
the need for an adverse inference instruction. Defendant is
precluded from offering non-expert and éxpert evidence in his
case-in-chief regarding whether the front bead sight was bent and

whether it caused the shot to go errant.
2




[V I - R VS B S ]

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:13-cv-01551-JAM-KJIN . Document 186 Filed 07/06/17 Page 3 of 3

3. Plaintiff’s requested instruction will not be given.
The Court may give a modified jury instruction that concerns the
failure to preserve evidence and an inference with respect to
Defendant Guzman’s credibility if it finds that such an
instruction is needed. Plaintiff may include a modified
instruction in his proposed jury instructions for the Court’s
consideration.

4, Officer Lindsey’s testimony is limited to the
statements made in his report.

IT IS SO ORDERED.

Dated: July 5, 2017
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RANDY M. CORDERO, No. 2: 13-cv-1551 JAMKIN P
Plaintiff,
. FINDINGS AND RECOMMENDATIONS

NICK GUZMAN, et al.,

Defendants.

L. Introduction

Plaintiff is a state prisoner, proceeding through counsel, with a civil rights action pursuant
to 42 U.S.C. § 1983. This action is set for jury trial before the Honorable John A. Mendez on |
July 24, 2017.

Pending before the court is plaintiff’s motion for sanctions due to alleged evidence
spoliation. (ECF No. 156.) On June 15, 2017, a hearing was held before the undersigned
regarding plaintiff’s motion for sanctions. Meryn Grant and Christopher Soper appeared on
behalf of plaintiff. Deputy Attorney Géneral Diana Esquivel appeared on behalf of defendant.
For the reasons stated herein, and at the hearing, the undersigned recommends that plaintiff’s
motion be granted in part.

"
"
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II. Discussion

A. Background

The only remaining defendant in this action is N. Guzman. Plaintiff alleges that on
November 9, 2011, he and inmate Haxton had an altercation. Plaintiff alleges that during the
altercation, defendant intentionally shot plaintiff in the head with a round from his 40 mm
launcher, causing plaintiff to suffer great bodily injury. Defendant claims that he was aiming for
plaintiff’s lower body when he fired the round, but plaintiff fell as he fired, and the bullet
accidentally hit plaintiff in the head.

In the finding and recommendations addressing defendant’s summary judgment motion,
the undersigned also observed that a bent front bead sight was found on the launcher during an

inspection of the 40 mm launcher after the shooting:

The undersigned also notes another possible scenario suggested by
the evidence, which is that the bent front bead sight caused the shot
to hit plaintiff in the head, even though defendant aimed for
plaintiff’s calf. This issue has not been sufficiently addressed by
the parties.

However, according to defendant Guzman, he inspected the weapon
before his shift and apparently did not notice the bent front bead
sight. Defendant Guzman also opines that the bent front bead sight
did not affect his aim for plaintiff’s left calf.

Whether the bent front bead sight affected the aim of the weapon
may require the opinion of an expert witness. Fed. R. Evid. 701,
702. The undersigned also notes that the prison official who took
possession of the weapon after the incident noticed that the front
bead sight was slightly bent during an inspection. (ECF No. 50-12
at 56.) If this official noticed the bent front bead sight, then it is
unclear why defendant -Guzman did not notice it during his
inspection.

(ECF No. 65 at 21 n.3)

In the pending motion for sanctions, plaintiff alleges that on February 22, 2017, his
counsel learned that the 40 mm launcher had not been preserved. (ECF No. 156 at 10.) It was
later determined that the launcher had been released from the evidence locker on August 31,
2016, and fepaired. (Id.) For these reasons, plaintiff’s forensic expert, R. Wyant, could not
inspect the launcher. (Id.)

1
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In the pending motion, plaintiff requests the following adverse inference instruction as a

sanction for the spoliation of the 40 mm launcher:

Officer Guzman and High Desert State Prison had a duty to
preserve relevant evidence in the condition it was in immediately
following the November 9, 2011 incident, including the 40 mm
Launcher used to shoot Mr. Cordero. When that weapon was
collected from Officer Guzman immediately after the shooting, it
was defective. The front bead sight, which must be used to aim the
weapon, was bent to the left. This evidence was destroyed in
violation of California Department of Corrections Policy, when the
40 mm launcher was cleaned and the front bead sight repaired. The
jury may presume that the evidence from the 40 mm launcher
would have been favorable to Mr. Cordero’s claim of excessive
force and unfavorable to Officer Guzman’s defense in the following
ways: 1) Officer Guzman should have observed the defective bead
sight during his inspection of the weapon; 2) Officer Guzman
would have noticed the defective bead sight if he properly aimed
the 40 mm launcher; and 3) with the defective bead sight, Officer
Guzman could not have had reasonable certainty that he would hit
Mr. Cordero’s lower zone, which is required by CDCR Policy to
fire a 40 mm launcher.

B. Legal Standard

Federal trial courts are vested with a wide range of inherent powers that allow them to

govern their courtrooms and the litigation processes before them. Chambers v. NASCQ, 501 U.S.

32,43 (1991). Inherent powers must be used only “with restraint and discretion.” Id. at 44. An
example of these inherent powers is the discretionary power of a federal trial court to levy
appropriate sanctions against a party which prejudices its opponent through the spoliation of
evidence that the spoliating party had reason to know was relevant to litigation. See Glover v.
BIC Corp., 6 F.3d 1318, 1329-30 (9th Cir. 1993). Appropriate sanctions for spoliation, when
found, range from outright dismissal, an adverse inference jury instruction with respect to the
spoliated evidence, exclusion of a category of evidence, or monetary sanctions (including

attorneys' fees). See id.; Leon v. IDX Sys. Corp., 464 F.3d 951, 958, 961 (9th Cir. 2006).

To impose evidentiary sanctions for spoliation, the court need not find that the spoliating

party acted in bad faith; willfulness or fault can suffice. Unigard Sec. Ins. Co. v. Lakewood Eng'g

& Mfg. Corp., 982 F.2d 363, 368 n.2 (9th Cir. 1992) (citation omitted); Glover, 6 F.3d at 1329.

The court need only find that the offending party destroyed evidence with notice that the evidence
3
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was potentially relevant to the litigation. Leon, 464 F.3d at 959; Glover, 6 F.3d at 1329 (internal

quotation marks omitted) (“Surely a finding of bad faith will suffice, but so will simple notice of

potential relevance to the litigation.”); cf. United States v. $40,955.00 in U.S. Currency, 554 F.3d
752, 758 (9th Cir. 2009) (“A party does not engage in spoliation when, without notice of the
evidence's potential relevance, it destroys the evidence according to its policy or in the normal
course of businesé.”).

The adverse inference instruction is “an extreme sanction and should not be taken lightly.”

Moore v. Gilead Scis., Inc., 2012 WL 669531, at *5 (N.D. Cal. Feb. 29, 2012). “A party seeking

an adverse inference instruction based on the destruction of evidence must establish (1) that the
party having control over the evidence had an obligation to preserve it at the time it was
destroyed; (2) that the records were destroyed with a culpable state of mind; and (3) that the
destroyed evidence was relevant to the party's claim or defense such that a reasonable trier of fact

could find that it would support that claim or defense.” In re Napster, Inc. Copyright Litig., 462

F. Supp. 2d 1060, 1078 (N.D. Cal. 2006) (citation and internal quotation marks omitted). “[T]he

presence of bad faith automatically establishes relevance; however, when the destruction is

negligent, relevance must be proven by the party seeking sanctions.” S.E.C. v. Mercury

Interactive LLC, 2012 WL 3277165, at *10 (N.D. Cal. Aug. 9, 2012) (citation and internal
quotation marks omitted).
In addition, “[t]he imposition of a harsh sanction such as ... an adverse inference

instruction requires an analysis of the prejudice suffered by the non-spoliating party.” Moore,

2012 WL 669531, at *5 (citing Anheuser-Busch, Inc. v. Natural Beverage Distribs., 69 F.3d 337,
348 (9th Cir. 1995)). “The prejudice inquiry looks to whether the spoiling party's actions
impaired the non-spoiling party's ability to go to trial or threatened to interfere with the rightful
decision of the case.” Leon, 464 F.3d at 959 (citation omitted); see also Ingham v. United States,
167 F.3d 1240, 1246 (9th Cir. 1999) (citation omitted) (“To be actionable, the spoliation of
evidence must damage the right of a party to bring an action.”).

111

1
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C. Analysis

As discussed above, a party seeking an adverse inference instruction must demonstrate 1)
that the party having control over the evidence had an obligation to preserve it at the time it was |
destroyed; 2) that the records were destroyed with a culpable state of mind; and 3) relevance.

The parties do not dispute that defendant had an obligation to preserve the launcher at the
time it was removed from the evidence locker and repaired.

At the hearing, plaintiff’s counsel stated that she was not alleging that the removal and
repair of the launcher was intentional. The evidence indicates that the removal and repair of the
launcher was negligent.' Because the spoliation was negligent, plaintiff must demonstrate
relevance, i.e., prejudice, in order to be entitled to an adverse inference instruction.

The undersigned is troubled by removal of the launcher from the evidence locker and its
repair. However, for the reasons stated herein, plaintiff has not demonstrated sufficient prejudice
to warrant an adverse inference instruction. |

As discussed at the June 15, 2017 hearing, plaintiff’s theory of the case has been that
defendant intentionally shot him in the head in violation of the Eighth Amendment. Plaintiff does
not allege a claim for negligence based on the bent front bead sight, including defendant’s alleged
failure to adequately inspect the weapon. In addition, the defense is not based on the bent front
bead sight.? Thus, evidence regarding the bent front bead sight is not directly relevant to

plaintiff’s theory of liability. For these reasons, an adverse inference instruction is not warranted.

! Defendant was unable to produce the evidence preservation letter defense counsel allegedly

sent to the High Desert State Prison (“HDSP”) Litigation Coordinator regarding the 40 mm
launcher. However, defendant filed the declaration of HDSP Litigation Coordinator Amrein.
(ECF No. 160-2.) Litigation Coordinator Amrein indicates that she knew of her duty to preserve
the launcher as evidence in this case. (Id.) Litigation Coordinator Amrein states that she
inadvertently approved the request for removal of the launcher from the evidence room. (Id.)
Litigation Coordinator Amrein’s failure to preserve the launcher may be imputed to defendant
and defense counsel. See Pettit v. Smith, 45 F.Supp.3d 1099 (D. Az. 2014); Muhammad v.
Mathena, 2016 WL 8116155 (W.D. Va. 2016). After reviewing the entire record, the
undersigned finds no evidence of intentional spoliation.

2 As discussed above, defendant claims that he aimed for plaintiff’s lower body, but plaintiff fell
as he fired his shot. At the June 15, 2017 hearing, defense counsel confirmed that the bent front
bead sight is not relevant to the defense.

5
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While plaintiff has not derhonstrated prejudice sufficient to warrant an adverse inference
instruction, it would Be unfair to allow defendant to benefit from plaintiff’s inability to examine
the launcher prior to its repair. For the following reasons, the undersigned recommends the
following evidence preclusion sanctions.

In particular, the undersigned recommends that defendant be precluded from presenting
non-expert and expert evidence in his case-in-chief regarding whether the front bead sight was
bent and whether it caused the shot to go errant. The undersigned recommends that nothing
preclude plaintiff from introducing, in either his case-in-chief or cross-examination of witnesses,
evidence regarding the bent front bead sight. In the event plaintiff introduces evidence regarding
the bent front bead sight, including during cross-examination of defense witnesses, defendant
should be allowed to respond. Such response may potentially include a defense expert opinion
regarding whether the front bead sight was bent after being discharged.’

Finally, at the June 15, 2017 hearing, plaintiff requested that the officer who examined the
40 mm launcher after the incident, i.e., Officer Lindsey, be precluded from testifying regarding
the launcher other than the statements made in his report. The undersigned cannot issue an order
regarding whether Officer Lindsey’s testimony may or may not deviate from his report. Rather,
this is an issue to be determined by the trial judge after hearing Officer Lindsey’s testimony,
including the questions asked on cross-examination.

Because the trial is set for July 24, 2017, the undersigned orders objections due within
seven days of the date of this order. In addition, because both parties have filed extensive
briefing regarding the pending motion, objections are limited to ten pages. Rather than
submitting additional exhibits in support of their objections, the parties may refer to previqusly
submitted exhibits.

Accordingly, IT IS HEREBY RECOMMENDED that plaintiff’s motion for sanctions

(ECF No. 156) be granted in part and denied in part: plaintiff’s motion for an adverse inference

3 Neither side’s experts had an opportunity to examine the 40 mm launcher prior to the sight
being repaired. While the parties’ experts may have an opinion regarding the timing of the
damage to the front bead sight, whether such an opinion (not based on an examination of the 40
mm launcher) is admissible may be the subject of a motion in limine.

6
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instruction should be denied; and, as discussed above, defendant should be precluded from
offering non-expert and expert evidence in his case-in-chief regarding whether the front bead
sight was bent and whether it caused the shot to go errant.

These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(I). Within seven days after
being served with these findings and recommendations, any party may file written objections with
the court and serve a copy on all parties. Such a document should be captioned “Objections to
Magistrate Judge’s Findings and Recommendations.” Any response to the objections shall be
filed and served within five days after service of the objections. The parties are advised that
failure to file objections within the specified time may waive the right to appeal the District

Court’s order. Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

Dated: June 16,2017

TN ) Mo

KENDALL J. NEWMAN
UNITED STATES MAGISTRATE JUDGE

Corl551.san
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