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QUESTIONS PRESENTED
This is a Capital Case

Whether the jurisdiction of this Court, as invoked by Petitioner under
28 U.S.C. 1251(a), is unavailable as the judgement below is a state
court judgment in a state criminal proceeding, and not within this
Court’s original jurisdiction enumerated in Section 1251(a)?

Whether Petitioner’s Sixth Amendment right to counsel had not yet
attached, as the initiation of formal judicial proceedings had not yet
begun?

Whether jurors are presumed to follow an instruction on how to
consider victim impact evidence, when a jury finds aggravating
circumstances but no mitigating circumstances, and therefore the
evidence was not to be considered?
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In the Supreme Court of the Anited States

No. 19
ERIC MATTHEW FREIN, PETITIONER
V.

PENNSYLVANIA, RESPONDENT

ON PETITION FOR WRIT OF CERTIORARI
TO THE PENNSYLVANIA SUPREME
COURT

BRIEF FOR PENNSYLVANIA IN OPPOSITION

OPINION BELOW

The opinion of the Pennsylvania Supreme Court is published at Commonwealth v.

Eric Matthew Frein, 206 A.3d 1049 (Pa. 2019).

JURISDICTION
The judgment of the Pennsylvania Supreme Court was entered on April 26, 2019.

The Pennsylvania Supreme Court denied re-argument on June 17, 2019. Petitioner

seeks jurisdiction of this Court under 28 U.S.C. § 1251(a). (Pet. 1).

STATEMENT



Following a jury trial in the Pike County Court of Common Pleas before a jury
selected from Chester County, petitioner was convicted of numerous state criminal
offenses related to the shooting death of Pennsylvania State Police Corporal Bryon
K. Dickson, II, and the shooting of Trooper Alex Douglass at the Blooming Grove
Pennsylvania State Police barracks in Pike County, Pennsylvania on September 14,
2014. The same jury imposed a sentence of death upon petitioner for the crimes of
murder in the first degreel, first degree murder of a law enforcement officer2. In
doing so the jury determined the existence of numerous aggravating circumstances

and found no mitigating circumstances.

1. Corporal Benjamin Clark and two other members of the Pennsylvania State
Police filed a criminal complaint and affidavit of probable cause seeking an arrest
warrant for petitioner on the charges of ; murder of the first degree, 18 Pa. C.S.A.
Section 2502(a), two counts of criminal attempt to commit murder of the First Degree,
18 Pa. C.S.A. Section 901(a), criminal homicide of a law enforcement officer, 18 Pa.
C.S.A. Section 2507(a), criminal attempt to commit criminal homicide of a law
enforcement officer, 18 Pa. C.S.A. Section 901(a), assault of law enforcement officer,
18 Pa. C.S.A. Section 2702.1(a), discharge of a firearm into an occupied structure, 18

Pa. C.S.A. Section 2707.1(a), possessing instruments of crime, 18 Pa. C.S.A. Section

118 Pa. C.S.A. §2502(a).
218 Pa. C.S.A. § 2507.



907(a) and recklessly endangering another person, 18 Pa. C.S.A. Section 2705 on
September 16, 2014. The offenses related to the shooting and killing of Pennsylvania
State Police Corporal Bryon K. Dickson, II, and the shooting of Pennsylvania State
Police Trooper Alex Douglass on September 12, 2014 at the Pennsylvania State Police
Barracks in Blooming Grove Township, Pike County. Magisterial District Judge

Shannon L. Muir issued an arrest warrant on the same day.

After a large scale manhunt, Frein was captured on October 30, 2014, by a team of
Deputy United States Marshalls and placed under arrest. Frein, 206 A.3d at 1060.
Thereafter, petitioner was taken back to the Blooming Grove State Police Barracks
and attended to by a medic for an injury on his face. /d. Shortly thereafter, members
of the Pennsylvania State Police entered the interrogation room and advised
petitioner of his Miranda’ rights. Id.  The troopers then began interrogating

petitioner.

During the interrogation, an Attorney James Swetz telephoned the State Police*
and advised that a member of petitioner’s family had retained him and that he was
travelling to the barracks to see petitioner. /d. at 1061. Ultimately, Attorney Swetz

travelled to the Blooming Grove barracks where upon his arrival he was denied entry

3 Miranda v. Arizona, 384 U.S. 436 (1966).

4The Pennsylvania Supreme Court Opinion indicates Attorney Swetz telephoned the Blooming
Grove barracks. While the number Attorney Swetz called was the telephone number for the
Blooming Grove barracks, the phone calls were being routed to the Honesdale State Police barracks
as a result of the shooting incident at the Blooming Grove barracks.

3



to the barracks. Id. Attorney Swetz made a request to speak with undersigned
counsel. /d. Undersigned counsel telephoned Attorney Swetz and advised him of the
preliminary arraignment for petitioner that would take place the next day on October
31, 2014. (N.7°. April 3, 2017 pages 44-8). Attorney Swetz did not attend the
preliminary arraignment citing that it was not a critical stage of a criminal
prosecution in Pennsylvania. Attorney Swetz did not seek to have the preliminary
arraignment continued so that he could be present. /d. Ultimately, Attorney Swetz

never entered an appearance on behalf of petitioner.

On November 13, 2014, police filed an amended criminal complaint adding offenses

of Terrorism under 18 Pa. C.S.A. Section 2717.

A Preliminary Hearing was held before Magisterial District Judge Shannon L. Muir

on January 5, 2015, wherein all charges were held for trial.

A jury trial ultimately commenced in April of 2017. After petitioner was found
guilty on the charges of first degree murder and first degree criminal homicide of a
law enforcement officer, the trial proceeded to a sentencing hearing before the jury
pursuant to 42 Pa. C.S.A. § 9711 (related to Sentencing procedure for murder of the

first degree). Frein, 206 A.3d at 1054.

> Respondent will use the designation N.T. to refer to the notes of testimony in the proceedings
below.



Pursuant to § 9711(a)(2), respondent called witnesses that included family members
of Corporal Dickson and witnesses regarding evidence of who Corporal Dickson was
as a person. [Id. at 1072-4. Petitioner called witnesses in an attempt to establish

mitigating circumstances. /d. at 1078.

In accord with § 9711(c)(2), the trial court instructed the jury regarding the evidence
related to Corporal Dickson and the victim impact evidence provided by the testimony
of the family of Corporal Dickson. /d. at 1074. The trial court specifically instructed
the jury that the victim impact evidence was not to be considered an aggravating
circumstance, and that the evidence was only to be used if the jury found at least one

aggravating circumstance and at least one mitigating circumstance. /d. at 1075.

Ultimately, the jury found several statutory aggravating circumstances and no
mitigating circumstances. Id. at 1077 & 9. The jury then imposed a sentence of

death. /d at 1079.

2. On direct appeal, the Pennsylvania Supreme Court affirmed the judgment of the

death sentence imposed upon petitioner.

While, the Pennsylvania Supreme Court determined that the interrogating state
troopers had violated petitioner’s invoked right to remain silent under the Fifth
Amendment of the Constitution, the Court held that such error was harmless beyond
any reasonable doubt. /d. at 1070. In doing so, the Pennsylvania Supreme Court
recognized the substantial physical evidence establishing petitioner’s guilt of the
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offenses. Id. at 1071. The Court found harmless error went “without any hesitation”
in light of the overwhelming evidence and largely uncontested evidence of petitioner’s
guilt. /d. The Pennsylvania Supreme Court noted that in closing argument the
prosecutor made only one reference to petitioner’s statement “noting simply that
[petitioner] stated the obvious about the recovered Jeep, the campsite and his

involvement.” /d. at 1071, n.22.

Given the conclusion of harmless error under the Fifth Amendment, U.S. Const.
Amend. V, the Pennsylvania Supreme Court did not review the alleged error in
admitting petitioner’s statement under the Sixth Amendment, U.S. Const. Amend.

VI. Id. at 1071.

3. Before the Pennsylvania Supreme Court, petitioner argued that the admission of
the evidence regarding Corporal Dickson and the impact his death had upon his
family violated the Due Process Clause under the Fourteenth Amendment, U.S.

Const. Amend. XIV, and the Eight Amendment, U.S. Const. Amend. VIII, prohibition

against cruel and unusual punishment. /d. at 1072.

The Pennsylvania Supreme Court considered and rejected petitioner’s claim. /d. at
1072-6. The Pennsylvania Supreme Court, in rejecting petitioner’s argument, noted
that the trial court had properly instructed the jury regarding the use of the victim
evidence under §9711(a) (2). Id. at 1075. Regarding their use of the victim impact

evidence during deliberations, the trial court instructed the jury as follows:



This evidence is subject to two special rules. First, you cannot regard it
as an aggravating circumstance. Second if you find at least one
aggravating circumstance and at least one mitigating circumstance,
you may then consider the victim and family impact evidence when
deciding whether the aggravating outweigh the mitigating
circumstances.

1d.

The trial court specifically instructed the jury the victim impact evidence was not
to be considered an aggravating circumstance. Additionally, based upon the
presumption that jurors follow a court’s instructions, the Pennsylvania Supreme
Court concluded that petitioner had failed to establish he was prejudiced by the
admission of victim impact evidence, since the jury found aggravating circumstances
and no mitigating circumstances, as the jury was presumed to have not considered

the victim evidence. Frein, 206 A.3d at 1075.

The Pennsylvania Supreme Court concluded that “despite the victim impact
evidence presented, the predominant evidentiary consideration in this case was “the
murder and attempted murder of two police officers,” “for which ‘the evidence of

[petitioner’s] guilt was pervasive and largely unchallenged” /d. at 1076, n.24.

Finally, the Pennsylvania Supreme Court conducted a statutorily mandated review
of the entire record and held “that [petitioner’s] death sentences were not the product

of passion, prejudice, or any other arbitrary factor . ..” Id. at 1079.



Petitioner filed a petition for re-argument, which was denied by Court Order on
June 17, 2019. Petitioner filed the instant petition for writ of certiorari on September

16, 2019.

ARGUMENT
Petitioner invokes 28 U.S.C. §1251(a), as this Court’s jurisdiction to issue a Writ of

Certiorari to the Pennsylvania Supreme Court to review that Court’s judgment
affirming the sentence of death imposed upon petitioner. (Pet. 1) Simply stated,
petitioner invokes a jurisdictional statute of this Court that is entirely inapplicable

to the instant case.

Section 1251(a) codifies this Court’s original and exclusive jurisdiction of
controversies between two or more states of the United States. The present case is a
state criminal prosecution of an individual convicted of crimes defined by state law.
Therefore, the invocation of jurisdiction by this Court by petitioner under 28 U.S.C.

§ 1251(a) is inapplicable, and the petition is properly denied.

1. The substance of the petition claims that the Pennsylvania Supreme Court, in
declining to address petitioner’s claim that the introduction of his statements to police
violated the Sixth Amendment, contravened this Court’s clear Sixth Amendment
jurisprudence. (Pet. 5). In doing so, petitioner claims the Sixth Amendment violation

was “structural error”, which is not subject to a harmless error analysis. (Pet. 6).



Petitioner failed to assert the structural error claim, he now advances, before the
Pennsylvania Supreme Court below. Rather, petitioner merely sought suppression
of his statement and in his reply to respondent’s harmless error argument, simply
asserted that the error was not harmless. Thus, petitioner’s Sixth Amendment claim
1s not properly before this Court, as it was not “pressed or passed upon below.” United

States v. Williams, 504 U.S. 36, 41 (1992).

2. Further, petitioner’s argument relies on a misstatement of fact, namely that prior
to the interrogation of petitioner, the Commonwealth filed a criminal information
against him. (Pet. 5). In fact, police had filed a police criminal complaint and affidavit
in support of the issuance of an arrest warrant. This distinction is central to the

review of a claim of deprivation of counsel under the Sixth Amendment.

Under Pennsylvania law the filing of a police criminal complaint and affidavit in
support of an arrest warrant is prior to any initial appearance of the individual before
a judicial officer. See Pa. R. Crim. P. 502. The formal charging instrument under

Pennsylvania Law is a criminal information pursuant to Pa. R. Crim. P. 5606.

6 In Pennsylvania, after a criminal complaint is filed pursuant to Pa. R. Crim. P. 502, a preliminary
hearing is held before a magistrate to determine whether a prima facie cases exists to send the
charges to a Court of Common Pleas, a court with jurisdiction over both felony and misdemeanor
cases. See Pa. R. Crim. P. 543. An attorney for the Commonwealth may, but is not required, to
appear at the preliminary hearing. See Pa. R. Crim. P. 542. If a case is held for court, the attorney
for the Commonwealth then files the formal charges in a criminal information. See Pa. R. Crim. P.
560.



This Court has clearly determined that the Sixth Amendment right to counsel
does not attach at the time that adversarial judicial proceedings have been initiated
against a criminal defendant. United States v. Gouveia, 467 U.S. 180, 187-8 (1984)
The Sixth Amendment right to counsel applies at the first appearance before a
judicial officer where he is informed of the charges against him and his liberty
restricted. Rothergy v. Gillespie County, Texas, 554 U.S. 191, 194 (2008). This
understanding of Sixth Amendment jurisprudence therefore engulfs the
understanding of this Court that the Sixth Amendment right to counsel attaches at
the filing of a formal charge, preliminary hearing, indictment, information or

arraignment. /d. (quoting Gouveia, 467 U.S. at 188).

This Court has already firmly decided that an individual subject to custodial
Iinterrogation prior to the commencement of adversarial judicial proceedings does not
have to be informed that a family member has retained an attorney on his behalf.
Moran v. Burbine, 475 U.S. 412, 432 (1986). Indeed, this Court stated: “[Tlhe
possibility that the encounter, [an interrogation], may have important consequences
at trial, standing alone, is insufficient to trigger the Sixth Amendment right to

counsel.” /1d.

Here, the facts clearly demonstrate petitioner’s Sixth Amendment right to counsel
had not been triggered at the time of the police interrogation, as police had obtained

a warrant for petitioner’s arrest and petitioner had yet to make his first appearance
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before a judicial officer. Indeed, Attorney Swetz stated that a preliminary
arraignment, which 1s the initial appearance before a judicial officer, was not a
critical stage of criminal proceedings, and as such he did not even attend. (V.7 April

3, 2017 pages 44-8).

3. Moreover, counsel was afforded to petitioner at all proceedings following his
preliminary arraignment, including his preliminary hearing, arraignment, pre-trial
proceedings, trial and appeal before the Pennsylvania Supreme Court. As such, at
no point was petitioner denied counsel at any critical stage of the prosecution where
“structural error” might have occurred. Lastly, even if there were a violation of the
Sixth Amendment right to counsel, the harmless error review still applies.
Satterwhite v. Texas, 486 U.S. 249, 258 (1988). Therefore, as the Pennsylvania
Supreme Court concluded the admission of petitioner’s statements were harmless,

there is no compelling reason to grant the petition.

Based on the foregoing, this Court should not grant the petition as to petitioner’s

Sixth Amendment claim.

5. Petitioner’s argument, regarding the introduction of evidence regarding the life
of Corporal Dickson and the impact of his death upon his family, likewise does not

present a compelling reason for the grant of a writ of certiorari.

As an initial consideration, the record does not reflect a specific objection to the
description of the child birth of one of Corporal Dickson’s sons raised by the dissenting

11



opinion of Justice Wecht. (NV.7T. April 20, 2017 67-8). Despite petitioner’s reliance
upon the dissent, the majority opinion noted that this evidence was presumptively
offered, as conceded by the dissent, to demonstrate Corporal Dickson was a

committed and caring father. Frein, 206 A.3d.at 1073, n.23.

The argument by petitioner relating to the testimony regarding the childbirth of
Corporal Dickson’s son was noted but not a major point in his brief before the
Pennsylvania Supreme Court. Pursuant to Williams, a matter not pressed or passed
upon below is not a matter which is proper for the grant of a writ of certiorari.

Williams, 504 U.S. 36, 41 (1992).
6. Regarding victim impact evidence, this Court has previously recognized:

[TThe state has a legitimate interest in counteracting the mitigating
evidence which the defendant is entitled to put in, by reminding the
sentencer that just as the murderer should be considered as an
individual, so too the victim is an individual whose death represents a
unique loss to society and in particular to his family.

Payne v. Tennessee, 501 U.S. 808, 827 (1991) (quoting Booth v. Maryland, 482 U.S.
496, 517 (1987) (White, J. dissenting)). This Court thereafter, held that the Eight
Amendment did not erect an impassable barrier to the admission of such evidence.
Id. at 827.

The Court decision in Payne left the decision to permit the introduction of such

evidence to the individual States. /d. In leaving the decision to permit such evidence,

12



this Court concluded “[t]here is no reason to treat such evidence differently than other
relevant evidence is treated.” /d. This Court did leave open the possibility that
evidence introduced could be so unduly prejudicial that it would render the
sentencing fundamentally unfair, and therefore, implicate the Due Process Clause of

the Fourteenth Amendment as an avenue for relief. /d. at 825.

7. At the sentencing hearing, each of the members of Corporal Dickson’s family who
testified were within the definition of a victim in a homicide prosecution under
Pennsylvania statute. See 18 P.S. § 11.103. Pennsylvania Law provides for the right
of a victim, as defined above, to provide an oral statement “detailing the physical,
psychological and economic effects of the crime on the victim and the victim's family.”
18 P.S. §11.201. In accord with Payne, Pennsylvania specifically permits the
introduction of both evidence regarding the victim as a unique person and the impact
of the death of the individual upon his family in a sentencing hearing for murder in

the first degree. 42 Pa. C.S.A. § 9711(a) (2).

The testimony related to the victim, Corporal Dickson, directly related to who he
was as a human being, a husband, father, son, and as a member of the Pennsylvania
State Police. This is exactly the type of evidence permitted by this Court’s decision
in Payne. Indeed, even the dissent conceded “that viewed item by item and in
1solation, much of the victim impact evidence was relevant and admissible as such.”
Frein, 206 A.3d at 1095.

13



8. The Pennsylvania Supreme Court held the trial court properly instructed the jury
that the evidence was not to be considered an aggravating factor. /d. at 1075. As a
jury is presumed to follow a court’s instructions, and the trial court properly
instructed the jury, there is no compelling reason to grant the petition for writ of

certiorari.

9. This Court has also previously determined when a harmless error analysis may
be employed when a non-statutory aggravating factor is introduced into a death
penalty sentencing proceeding. In doing so, this Court stated: “[aln appellate court
appellate court may choose to consider whether absent an invalid factor, the jury

would have reached the same verdict . . .” Jones v U.S. , 527 U.S. 373, 402 (1999).

The majority opinion of the Pennsylvania Supreme Court decision found that the,
despite the victim impact evidence presented, the predominant evidentiary
consideration in this case was the murder and attempted murder of two police

officers.” Id. at 1076, n.24.

With the above finding by the Pennsylvania Supreme Court, which is essentially a
finding of harmless error, there is no compelling reason to grant the petition, as the
review would be that of the particular facts of this case and whether, if found

inadmissible, whether the admissibility of the evidence was harmless error.

14



Respondent respectfully submits given the findings of the Pennsylvania Supreme
Court this individual case would not be a vehicle for this court to provide any further

guidance than this Court has already provided to state courts in death penalty cases.

15



CONCLUSION

For theses reasons, the Commonwealth of Pennsylvania, respectfully requests that

this Court deny the petition for a writ of certiorari.

Respectfully submitted,

RAYMOND J. TONKIN
DISTRICT ATTORNEY
(Counsel of Record)

506 Broad Street
Milford, PA 18337

(570) 296-3482
rtonkin@pikepa.org
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COMMONWEALTH v. FREIN

Pa. 1049

Cite a5 206 A.3d 1049 (Pa. 2019)

The Commonwealth Court further erred in
concluding that Sections 6707 and 5710
constitate uneonstitutional delegations of
legislative power. Accordingly, we reverse
the Commonwealth Court order, and we
remand for further proceedings consistent
with this opinion.

Chief Justice Saylor and Justiees Baer,
Todd, Donohue, Dougherty and Mundy
join the opinion,

W
a E KEY HUMBER SYSTEM
T

COMMONWEALTH of Pennsylvania,
Appellee

v.
Eric Matthew FREIN, Appeliant
No. 145 CAP

Supreme Court of Pennsylvania.

Argued/Submitted: May 17, 2018
- Decided: April 26, 2019

Background: Following denial of motion

to suppress, defendant was convieted in

the Court of Common Pleas, Pike County,

Criminal Division at No. CP-62-CR-

0000019-2015, Gregory H. Chelak, J, of

first-degree murder, criminal homicide of

law enforcement officer, and related of
fenses, and was sentenced to desth. Defon-
dant appealed.

Holdings: The Supreme Court, No.. 746

CAP, Todd, J., held that:

(1) evidenee was sufficient to support eon-
victions for first-degree murder and
first-degree eriminal homicide of law
enforcement officer;

(2} defendant clearly and unambiguously
invoked his right to remain silent;

(3) defendant’s question to police officers
if they were fathers, followed by eom-

ment that “[tThere was a father that
didn’t come home,” did not result in
waiver of his right to remain silent;

{4) error in admission of defendant’s state-
ments to police, in violation of Mi-
rande, was harmless;

(5) defendant was not prejudiced by trial
court’s admission of extensive victim
impact evidence;

{6) admission of vietim impaet evidence
did not implicate defendant’s right fo
due process and prohibition against
ernel and unusual punishment;

(1) defendant’s proffered instruction re-
garding evidence that would constitute
mitigating eircomstance was adequate-
Iy eovered by instructions given;

(8) defendant was not entitled to relief
from death sentences.

Affirmed.
Donohue, J., filed concurring opinion.

Wecht, J,, filed opinion conearring in part
and dissenting in part.

1. Criminal Law ¢=1134.71

In all capital direct appeals, the 3u-
preme Court reviews the evidence to en-
sure that it is sufficient to support a first-
degree murder conviction, even if no chal-
lenge to the sufficiency of the evidence is
raised by the defendant.

2. Homicide €908

On a charge for first-degree murder,
the jury may infer the intent to kill basad
upon the defendant’s use of & deadly weap-
on on a vital part of the vietim’s body. 18
Pa. Cons. Stat, Ann. § 2502(a), (d).

3. Criminal Law ¢=1134.17(3)

In reviewing whether the evidence
was sufficient to support & convicton, the
appellate court must evaluate the entire




1650 FPa.

trdal record and consider aH of the evi-
dence.

4, Criminal Law ¢=552(1), 553

The Commonwesith may sustain its
burden of proving 2 criminal charge by
means of wholly circumstantial evidence,
and the trier of fact, while passing upon
the eredibility of witnesses and the weight
of the evidence, is free to believe all, part,
or none of the evidence.

5. Criminal Law e=1144.13(3)

In reviewing the sufficiency of the
evidence to support a conviction, the evi-
dence must be viewed in the light most
favorable to Commonwealth as the verdict
winner.

6. Homicide &=1184

Bvidence was sufficient to support
convictions for first-degree murder and
first-degree criminal homicide of law en-
foreement. officer, arising out of shooting
death of Pennsylvania State Police eorpo-
ral; bulets that killed corparal were fired
from rifle that belonged to defendant,
which was recovered from airplane hangar
where defendant had been hiding following
shooting, defendant’s DNA was on rifle,
search of defendant’s laptop computer re-
vealed Internet searches for possible tar-
gets in days that led up to shooting, inclnd-
ing police barracks where corporal was
shot, and response proeedures for when
officers ,are shot, and defendant wrote
three notebook pages deseribing shooting,
as well as notepad detailing his six-week
effort to avoid capture. 18 Pa. Cons. Stat.
Ann. § 2502(a), (d).

7. Criminal Law €=1134.17(2)

‘When reviewing the demial of a sup-
pression motion, the appellate court re-
views only the suppression hearing record,
and net the evidence elicited at trial.

206 ATLANTIC REPORTER, 3d SERIES

8. Criminal Law €=1134.49(4), 1158.12

‘Where the record supports the sup-
pression court’s factual findings, the appel-
late court is bound by those findings and
may reverse only if the court’s legal con-
clusions are erroneous.

9. Criminal Law ¢=411.84

If a person in police eustody indieates
in any mamner, at any time prior to or
during questioning, that he wishes o re-
main silent, under the Fifth Amendment,
an interrogation must cease, and any state-
ment taken after the person invokes this
privilege cannot be other than the product
of compulsion, subtle or otherwise. U.S.
Const. Amend. 5.

10. Criminal Law ¢=411.85

If the individual in police ecustody
states that he wants an atforney, the inter-
rogation must cease until an altorney is
present, and at that time, the individnal
must have an opportumity to confer with
the attorney and to have him present dur-
ing any subsequent guestioning.

1L. Criminal Law ¢=411.85

Under the Fifth Amendment, i an
individual in police custody is' unable to
obtain an attorney, but indicates that he
wants one before speaking to police, the
police must respect the individuals deci-
sion to remain silent. U.S. Const. Amend.
5.

12. Criminal Law ¢=411.80, 411.86(3)

If a suspect in police enstody makes a
statement vegarding the right to counsel
that is ambiguous ar equivocal, the police
are not required to end the imbterrogation,
nor are they required to ask questions
designed to clarify whether the suspect is
involdng his Miremda rights, T.8. Const,
Amend. 5.
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13, Criminal Law ¢=41L77, 411.50

There are not two different standards
for determining when an acensed has in-
voked Miranda right to remain silent znd
the Miranda right to counsel, as both pro-
tect the privilege against eompulsory self-
inerimination by requiring an interrogation
to cease when either right is invoked.
U.8. Const. Amend. B.

14. Criminal Law ¢=411.50
An aeensed may waive his Miranda
rights.

15. Criminal Law ¢=411.85, 411.86(6)

‘When an accused invokes his Fifth
Amendment right to remain silent, he is
not subject to further interrogation by the
anthorities without the presence of counsel
unless the accused himself initiates further
communication, exchanges, or conversa-
tions with the police. U.S. Const, Amend.
5.

16. Criminal Law &=411.78

. Defendant clearly and unambiguously
invoked his right to remain silent when he
informed police officers that he was not
willing to answer officers’ questions but
would show them on map where rifle was
buried in woods, when he refused to sign
Miranda waiver form and repestedly told
officers that he did not want to answer any
questions or give officers too much infor
mation until he spoke with lawyer, and
officer’s statemen$ to defendant that “you
don’t want to answer questions about any
erime, but you're willing to tell us where a
rifle ig buried,” demonstrated that officera
clearly understood defendant’s statement
as invocation of his right to remain silent.
U.8. Const. Amend. 5.

17. Criminal Law €=411.86(6)
Defendant’s question to police officers
if they were fathers, followed by comment
that “[tthere was a father that didn’t come
home,” did not constitute re-initiation of

interview with police resulting in waiver of
his right to remain silent, after he had
clearly and unambiguously inveked right;
there was no hreak in interview, during
which question and comment were mede,
after defendant invoked his right to re-
main silent, but instead, officers continued
their guestioning of defendant for more
than three hours, simply redirecting sub-
ject of conversation whenever defendant
indicated that he did not want to falk
about his erimes or stated that he did not
want to provide police with additional in-
formation without firgt spealking with at-
torney, officers did not remind defendant
that he had right not to speak, and imme-
diately after asking question and eomment,
defendant again told officers that he did
not “want to get too far into it,” becanse he
would be going to trial, thereby reiterating
his desire not to speak with offiears about
murder. U.S. Const. Amend. 5.

18. Criminal Law €=1169.12

Farror in admission of defendant's re-
corded statements to police, which were
made after defendant had clearly and un-
ambiguously invoked his right to remain
slient, in violation of Mirando, was harm-
less, in trial for fivst-degree murder, first-
degree criminal homicide of law enforce-
ment officer, and other crimes; admissible
and uncontroverted physical evidence of
guilt was overwhelming, such that admis-
gion of statements could not have confaib-
uted to verdiet. U.S. Const. Amend. b.

19. Criminal Law ¢=1169.12

A suppression court’s exrar in failing
to suppress statements by the aceused in
violation of Miranda will not require re-
versal if the Commonwealth ean establish
beyond & reasonable doubt that the error
was harmless,

20. Criminal Law ¢=1169.12
Miranda violations are subject to the
“harmless error” rule.
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21. Criminal Law ¢=1169.1(1), 1169.2(1)

“Harmless error” exists if the Com-
manwealth proves that (1) the error did
not prejudice the defendant or the preju-
dice was de minimis; (2) the erroneously
admifted evidence was merely cumulative
of other untainted evidenee which was sub-
stantially similar to the erroneously admit-
ted evidence; or (3) the properly admitted
and uncontradicted evidence of guilt was
30 overwhelming and the prejudicial effect
of the error was so insignificant by com-
parison that the error eculd not have con-
tributed to the verdict.

See publication Words and Phrases

for other judicial comstrnctions and
definitions.

22. Sentencing and Punishment

<=1789(9)

Defendant was not prejudiced by trial
court’s admission of extensive viebm im-
pact evidence, incinding photographs of po-
lice officer victim at various stages of fami-
ly and professional career, and testimony
from vietim’s widow, victim’s family mem-
bers, and fellow officers, in sentencing for
eapital murder and related offenses, even
if evidence was unnecessarily excessive
and some evidence, such as speech by at-
torney challenging new state troopers to
emulate work ethie-of different officer who
had been fatally shot, did not coneern vie-
tim officer personally or impact that vie-
fim’s death had on his family, where trial
court ingtructed jury that, if it found at
least one apggravating circumstance and
one mitigating cirenmstance, in weighing
aggravating and mitigating cireumstances,
it had to consider evidence presented
about vietim and impact that his death had
on family, and jury found multiple agpra-
vating factors and zero mitigating factors,
thus giving rise to presumption that jury
did not consider vichm impact evidence.
42 Pa. Cons. Stat. Ann. § 9711(2)(2).

206 ATLANTIC REPORTER, 3d SERIES

23. Sentencing and Punishment €&=1763

The Pennsylvania Sentencing Code
permits the introduetion of two types of
vietim impact evidence during the penalty
phase of a capital trial: (1) evidence about
the vietim, and (2) evidence regarding the
impaet that the death of the vietim has had
on the vietim’s family. 42 Pa. Cons, Stat.
Ann, § 9711(2)(2).

24. Sentencing and Punishment €=1763

The admission of vietim impaect evi-
dence at penalty phase, like all evidence, is
within the sound discretion of the trial
eourt, which must balance evidentiary val-
ue apainst the potential dangers of unfairly
prejudicing the aceused, Inflaming the pas-
sions of the jury, or confusing the jury. 42
Pa. Cons, Stat. Ann. § 9711(2)(2).

25, Criminal Law &=1141(2), 1153.1

An appellate court will reverse .a frial
court’s decision regarding the admissibility
of evidence only when the appellant sus-
taing the heavy birden of establishing that

‘ the trial eonrt has abused its diseretion.

26. Criminal Law &=1147

An “abuse of diseretion” will not be
found based on a mere error of judgment,
but rather exists where the comrt has
reached a eonclusion which overrides or
misapplies tha law, or where the judgment
exercised is manifestly unreasonable, or
the result of partiality, prejudice, bias or
iH-will,
, : See publication Words gnd Phrases .

for other judicial consiructions and
definitions.

27. Criminal Law €=1144.15

A jury is presumed to follow the trial
eourt’s instructions on the law.

28. Constitutional Law ¢=4744(2)
Sentencing and Punishment €=1763

Extensive vietim impaect evidence, in-
cluding photographs and video recordings
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of police officer victim at various stages of
family and professional career, and testi-
mony from vietim’s widow, victim’s family
members, and fellow oificers, pursuant to
statute authorizing admission of evidence
relating to vietim and impaet that vietim’s
death had on his family did not implicate
defendant’s right to due process and prohi-
bition against eruel and unusual punish-
ment, in sentencing for capital murder and
related offenses, even if evidence was un-
necessarily  excessive.  U.8.  Const.
-Amends. 8, 14; 42 Pa. Cons. Stat. Ann.
§ 9711(a)2).

29. Sentencing
@&1730(3)
Proffered instruction that, to “estab-
ish a mitigating eircumstance to which you
should consider and give effect, the [dle-
fendant need not establish & nexns be-
tween the miigating efreumstance and the
erime[,]” and that “the mitigating eirenm-
stance need not be a defepse or an excuse
for the crime,” was adequately covered by
. insbructions given, in sentencing for eapital
murder and related crimes; trial court de-
. scribed 29 specific “matters,” which, if
proven by preponderance of evidence,
could constitute mitigating circimstances,
it instructed jury that it was entirely prop-
. er for jury to eonsider sympathy or mercy
a8 reason to impose life sentence as long
as marcy ar sympathy was tied to evidence
that jury found to constitute mitigating
circumstanee, and it allowed jury to con-

and Punishment

sider all evidence in mitigation. 42 Pa.
' Cons. Stat. Ann. § 9711{e)(8).
30. Sentencing and Punishment

=1T789(5)

An appellate court reviews penalty-
phase jury instruetions in the same man-
ner in which it reviews challenges to jury
charges given during the guilt phase of
trial; specifically, the court considers the
charge in ity entirety, rather than discrete
portions of the instruction.

31. Criminal Law &=805(1)

When instrueting the jury, frial courts
are free to use thefr own expressions, so
long as the concepts at issue are clearly
and aecurately presented to the jury.

32. Sentencing and Punishment

&=1788(5)

The Supreme Court iz required to
conduct an independent review of a death
sentence to determine (1) whether the sen-
tence of desth was the produet of passion,
prejudice, or any other arbitrary factor; or
@) if the evidence fails to support the
finding of at least one statutory aggrava-
ting circumstance. 42 Pa. Cons. Stat. Ann.
§ 9711(d), ().

38, Sentencing and Punishment ¢=1661

Defendant was not entitled to relief
from death sentence for first-degree mur-
der and criminal homicide of law enforce-
ment officer, arising out of shooting death
of state police corporal; sentence was not
product of passion, prejudice, or other ar-
bitrary factor, but was supported by over-
whelming evidence that defendant fatally
shat corporal with malice and specifie in-
tent to ldll, jury found, beyond reasenable
doubt, statutory -aggravating ecireum-
stanceg that corporal was killed in per-
formance of his duty, that offense was
commmitted during perpetration of felony,
that defendant knowingly created prave
risk of danger to other persons, ineluding
other troopex whom defendant also shot
and police barracks communications offi-
cer, and that defendant had been convicted
of another state offense at time of murder
for which sentence of life imprisonment or
death was imposable, and beeause jury
found no mitigating circumstances, death
sentence was mandatory. 42 Pa. Cons
Stat. Ann, § 97i1{e)(1)w), (@)E), 6), (T
(10), (m)3).
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Appeal from the Juodgment of Sentence
entered on April 27, 2017 in the Court of
Common Pleas, Pike County, Criminal Di-
vision at No. CP-52-CR-0000019-2015.
Gregory H. Chelak, Judge

William Ruzzo, Esg., Wiliam Ruzzo At-
torney at Law, Kingston, Michae]l F. Wein-
stein, Esq., Weinstein & Zimmerman, Mil-
ford, for Erie Matthew Frein, Appellant.

Ronald Eisenberg, Esq., Pennsylvania
Attorney General's Office, Raymond Jay
Tonkin, Esq., Pike County District Attor-
ney’s Office, for Commonwealth of Penn-
sylvania, Appellee,

SAYLOR, C.J, BAER, TODD,
DONOHUE, DOUGHERTY, WECHT,
MUNDY, JJ.

OPINION

JUSTICE TODD

EBriec Matthew Frein appeals the judg-
ment of sentence of death imposed by the
. Pike County Court of Common Pleas fal-
lowing his convictions by a jury of first-
degree murder,! fivst-degree criminal
homicide of 2 law enforecement officer,’
.eriminal aftempi to commit first-degree
murder and criminal homicide of a law
enforeement officer,® assault of a law en-
forcement officer in the first degree? ter-
rorism,’ weapons of mass destruoction,’
discharge of a firearm into an oceupied
‘strncture,” possessing instruments of
crime,® and recklessly endangering anoth-
er person.’ For the reasons that follow,

1. 18 PaC.8.§ 2502(a).
2. Id. § 2507(a).

3. Id § 901(a).

4, Id § 2702.1(a).

5. Id § 2717

206 ATLANTIC REPORTER, 3d SERIES

we affrm Appellant’s judgment of sen-
tence.

At approximately 10:45 pan. on Friday,
September 12, 2014, shortly before com-
pleting his 3:00 pm. to 11:00 pom. shift,
Pennsylvania State Police Corporal Bryon
K. Dickson, I entered the Blooming Grove
police barracks in Pike County through
the public lobby and went into his office.
After several minutes, he left his office and
entered the communications room located
near the front of the barracks and wished

. Nicole Palmer,.a police commumications

operator who was just beginning her shift,
3 pood night. Corporal Dickson then exited
the comrmmications room sand walked
through the lobby on his way out of the
barracks. Palmer, who had answered 2
telephone eall, heard a gimshot and looked
out the eommunications room window,
whare she observed Corporal Dickson ly-
ing motionless on the concrete just outside
the lobby doors. Palmer immediately en-
tered the lobby, at which time she heard
another gunshot. She opened the lobby
doors and asked Corporal Dickson what
had happened, and he mouthed the words
“help me.” N.T. Trial, 4/4/17, at 119. Palm-
er retreated into the lobby and attempted
to call 511, She opened the lobby doors
and again asked Corporal Dickson what
had happened, and he stated, “T've been
shot. Drag me ingide.” Id. at 121, Palmer
then saw Police Communications Operator
Christine Donahue in the communieations
room and instructed her to ecall 911.

Around that same time, Trooper Alex
Douglass, who was scheduled to work the

6. Id § 2716(2).
1. Id § 2707.1(a).
8. Id § 507(a).

9. Id § 2705,
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11:00 p.m. to 7:00 am. shift beginning that
night, arrived at the Blooming Grove po-
liee barracks in a marked police vehicle
along with three other state troopers.
While the other troopers entered the bar-
racks, Trooper Douglass took a gym bag
to his personal vehicle in the parking lot.
As he placed the bag in his ear, he heard a
loud noise. He looked towards the front of
the barracks and observed Corporal Dick-
gon Jying on the ground. He drew his
weapon and approached Corporal Dickson.
As Trooper Douglass reached Trooper
Dickson, Trooper Douglass was shot in the
hip. Trooper Douglass snccessfully pushed
his way into the barracks, where he at-
tempted to crawl out of view. Eventually,
two other troopers dragged Trooper Doug-
lass fram the Jobby to the interior of the
barracks. Trooper Douglass subsequently
was transported to a nearby school, where
a helicopter was waiting to take him to the
hospital; he sarvived ¥

In order to reach Carporal Dickson, oth-
er officers who were present in the bar-
racks drove a patrol vehicle from the back
of the barracks to the front. Utilizing bal-
listic shields, officers were able to drag

Corporal Dickson into the barracks, where

they began CPR and attempted to use an
AED. Upon their arrival, EMS workers
attended to Corporal Dickson for a short
time, but their efforts were unsuceessful
and he was pronounced dead. The antopsy
of Corporal Dickson indieated that he suf-
fered two gunshot wounds, one in his up-
per right chest, and a second in his shoul-
der. Bach of the wounds was fatal.

10, As a result of his injuries, Trooper Doug-
lass underwent numerous surgeries., He testi-
fied at trial that he undergoes physical and
aqua-therapy for 3 % hours a day, four days
each week; he can no longer run; he experi-
ences o tingling and/or burning sensation
whenever he goes to the bathroom, as well as
nausez-inducing pain; he treats with seven
different doctors; and there is a possibility

With the identity and the whereabouts
of the shooter still unknown, members of
the Forensic Services Unit (“I'SU”) of the
Pennsylvania State Police arrived at the
Blooming Grove police barracks at approx-
imately 2:00 am. on Saturday, September
18, 2014 to pracess the crime scene. They
recovered, infer alio, three projectiles
from the front of the barracks, including
the two bullets that killed Corporal Dick-
son and the ome that severely injured
Trooper Douglass. In a wooded avea
across the street from the police barracks,
the FSU recovered four empty .308 caliber
rifle casings with the head stamp “AFF
887 1 In this same wooded area, the FEU
observed one tree that appeared fo have
been hit by a bullet, and another free in
which a buliet was lodged. Using a laser,
the FSU determined that the projectiles
found at the barracks and removed from
the tree were fired from the area in the
woods where the casings were found. N.T.
Trial, 4/5/17, at 175-78.

On Sunday, September 14, 2014, 2 man
walking his dog in the area discovered a
green Jeep Cherokee Sport vehicle stuck
in g retaining pond off Route 402, approxi-
mately 2 to 3 miles from the Blooming
Grove police barracks. When he looked
inside the Jeep, he observed an open gun
case and various military supplies, and he
notified the state police. During a seareh of
tha vehicle, the police recovered the follow-
ing items: a registration card identifying
the owners as BE. Michael and Deborah L.
Frein, Appeliant’s father and mother; an
invoice and receipt for classes at North-

that he may need to have his lower leg ampu-
tated, N.T. Trial, 4/20/17, at 131-33.

11. “AFF” stands for Ammunifion Factory
Footscray, Footscray being a suburb of Mel-
bourne, Australia, and “B8" referring to the
year in which the ammunition was produced,
ie., 1988, N.T, Trial, 4/13/17, at 136.




1056 Fa.

ampton County Community College with
Appellant’s name and home address; an
expired Pennsylvania driver’s license is-
sued to Appellant; a tube of camouflage
paint; a pack of Drina brand cigarettes; a
small “mini mag” flashlight; a brown paper
bag containing 5 packs of cigaretfes; an
empty water bottle; two eigarette butis,
one of which later was determined ta con-
tain Appellant's DNA; and a wallet with a
chain attached to a key ring. The wallet
contained, infer alig, a current Pennsylva-
nia driver’s license issued to Appelant;
Northampton Community College and
Bast Stroudsburg University photo LD.
cards issued to Appellant; and a credit
card and social security card with Appel-
lant’s name. On the floor in the back of the
vehicle where the vehicle jack is located,
police diseovered two empty rifle casings
with the head stamp “AFF 88.” Police also
recovered from the vehicle a faded black
hooded sweatshirt; a shooting rangs pex-
mit issued to Appellant; a black rifle ease;
and a green military satchel with hand-
writing on the outside. Additionally, 2
search of the area around the retaining
pond revealed an AX.47 rifle, which eon-
tained a magazine with 27 live rounds and
one round in the charober, partialty hidden
under a pile of leaves, in close proximify to
a camouflage backpack. On top of the
backpack were two magazines of ammuni-
tion.

On September 15, 2014, police eondueted
a search of the residence in which Appel-
lant lived with his parents. In the garage,
police discovered in a workbench drawer
expended rounds of ammunition with the
head stamp AFF 88 From Appellant’s
second floor bedroom, police recovered, 4w~

12. The “Things to Do list included, inter
alin, the following tasks: “Clean Jeep; Inspect
Cache; Repack, Re-assess equipment; Clean
guns; Re-sight, affirm zero; Re-assess outfit
(Green); Clean Room.” Commonwealth Ex-

206 ATLANTIC REPORTER, 3d SERIES

fer alia, a variety of guns; magazines of
ammunition; ammunition boxes; binoeu-
lars; a radio; a box and receipt for night
vision goggles; a book titled Sniper Train-
ing and Employment; an IBM Think Pad;
a pack of Drina brand eigarsttes; a plastic
bag containing lead piping and caps, mate-
rials used in maldng hombs; a yellow note-

pad with a handwritten list of survival

supplies and types of ammunition; and a
handwritten list of “Things to Do.”* A
massive manhunt for Appellant ensued.

On September -29, 2014, FBI Special
Agent Matthew Fontaine, who was assist-
ing in the search for Appelant, was ad-
vised there had been 2 cell phone “ping” in
an area near Canadensis, Pennsylvania,
that had not yet been cleared by members
of the FBI Swat Team. Agent Fontaine
ultimately discovered a campsite where
there were various items covered in cam-
ouflage, including: clothing; a checkbook
with Appellant's name; size 18 hiking boots
(Appelant’s gize);. 308 caliber ammunition
stamped “AFF 88”; and two improvised
explosive devices (“IEDg”).® Near the
campsite, in an area deseribed as a bear
cave, agents located a white trash bag
containing, infer alie, empty water bottles.
An agent removed one of the empty water
bottles, Iabeled Nestle Pure Life, from the
bag, but left the remainder of the bag
intact in an effort to have the area appear
undisturbed in case Appellant returned.

The following day, another agent re-
turned to the same ares and collected,
inter alie, various food items; toiletries;
clothing; camping gear; and a folding shov-
el. He also collected the aforementioned
white trash bag, which contained three

hibit 187. It also contained a list of additional
survival items and weaponry.

13. The IEDs were the basis for the charge of
possessing instruments of mass destruction.
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crampled pages torn from a small spiral
notebook. Those pages read as follows: ™
Made it to eamp tues,
Sept 16
Fri Sept 12t
Got a shot around 11 pm and took it. He
dropped and yelled. I was surprised at
how quick T took a follow up shot on his
head/meck area. He was still and quiet
after. A lady was in the door way on her
cell phone looking at him. Ancther cop
approached the one I just shot. As he
went to kneel I took a shot at him-and
jumped in the door. His legs were visible
and still.

I ran baek to the jeep. lots of cops were
driving up and down 402. No attention
was given to the woods.

I made maybe half a mile from the GL
road and hit a road block. I didn’t expect
one 30 soon. Tt was only 15-20 min. I did
a K turn % mile from them and pulled
into a development I kmew had unfin-
ished acess road. no one gave chase,

Hearing helos I just used my marker
Lights missed the trail around a run off
peol and drove strait into it.

Disaster!

Made half attemp {o stash AK and ran.
Spent all night tracking SW towards a
stream that went under 84.

Commonwealth Exhibit Nos. 227-229,

Degpite the invblvement of the Pennsyl-
vanis, New York, New Jersey, Virginia,
Maryland, and Connecticut State Police
Departments, as well as Jocal police de-

partments, the FBI, the Bureau of Alechol

Tobaceo and Firearms, Homeland Securi-
ty, and the United States Marshals, Appel-

14. We have guoted these handwritten notes,
which are at times difficult io read and con-
tain some grammatical and spelling errors, to

lant remained at large until October 30,
2014, when a team of United States Mar-
shals located him approximately 30 miles
from his home, on abandoned resort prop-
erty on which sat an old airplane hangar,
and took him into custody. Shortly after
being captured, Appellant asked one of the
marshals, “Can I tell you where the guns
are located inside the hangar?" N.T. Trial,
4/10/1%, at 79. The marshal answered in
the affirmative, and Appellant deserfbed
the location of two rifles and one loaded
pisto]l inside the hangar. Appellant also
told the marshals that there was ammuni-
tion in the hangar, Id. at 84-85.

During a subsequent search of the air-
plane hangar, state police discovered the
rifles, one of which was a Norinco semiau-
tomatic rifle, and a pistel, 2s well as the
following ftems: a scope; a notebook; a
bayonet; a compass; camouflage mesh; a
camoufiage tarp; a radio recciver; peneils;
a map of Route 402; notes; a miner's light;
a hrown shest; green material; a gun
cleaning kiti binoculars; a laptop computer;
computer thumb drives; a solar panel pow-
er charging kit; maps; a magazine clip and
bullets; ammunition; pipe; a flashlight;
gloves; scissors; batteries; food; water; and
tailetries. They also diseovered several pa-
pers with handwritten sighting distances,
caleulations for different range setiings
hased on distanes, wind, buliet weight, and
other conditions, and a hand-drawn map of
the area of Route 402 in relation to the
Blooming Grove barracks, Finally, the po;
lice recovered a small memo pad with a
black eover allegedly detailing Appellant’s
activities following the shootings, which
read ag follows:

Had to run. Jeep got stuck. ditched the
Kalashnikaov and went on foat,

the best of our ability and exactly as they
appear in the record.
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~tracked SW to stream that locked to go
under 84.

+ Sept 18 Sat day 2

~-Made the stream = Son up. Got H,0,
C1 worked.

-Rained all day and cold.

-Made bridge on Egypt Rd. tried to wait
for sundown but too eold.

~Got lost in development. kept moving S.
crossed deep stream.

-took PL: trail up to 84.

<too much activity to eross.
Conld not find stream access.
+ Sept 14 Sun. day 8

-Slept all day in abandoned eamper.
Mattress and 2 blankets

-Crossed 84
-No activity so track to PL trail

-(rot to high knob before too cold. Made
small fire to dry things.

+ Sept 15 Mon. day 4

~tracked around high Enob, -
-crossed Bushlkill, eamp fire again,
+ Bept 16 tues day 5 '

-stash was immolested. Ate for first time
in 3 days. Slept well.

+ Sept 17 Weds 6 days

-Moved deeper in. Built shelter, pgot
cleaned up.

+ Sept 18 thurs 7 days

“furned cell on for 10-15 sec. Rang home
twice to let them lmow I’m. still alive.
Got a text indicating I am suspect.

-Helos & planes around that evening.
+ Sept 19 Fri. 8

-Patrol went by > 100 m, was not spot-
ted. they seem stuck to trails.

+ 20 Sept Sat 9

-Found a news radic station finally.
They called me a survivalist... HA!
Catchy phrase I guess,

206 ATLANTIC REPORTER, 24 SERIES

-200 police shelter in place for Pike and
Barrett... shelter in place for protec-
tion from spooked cops.

+ Sept 21 Sun 10

-Shelter in place lLifted.

-they found the kalashnikov,

+ Sept 22 Mon. 11

-Made it seross Broadhead right under
helos, Went in over my head test water.
Could only move till 10ish before I had
to stop and change out of wet clothes b/e
it wag 38°

+ Sept 23 tues 12

-Waited all day for clothes & boots to
dry.

-First part went well. Second not =0
much, but I made if.

+ Sept 24 Weds 13

-Got 2 bath!

+Sept 25 thurs 14

-Slept like & huran first time in 2 wesks
-Got buckets fo cateh rain,

-Spent hour listening to music on laptop.
Classical made me cry, Mr. Prime (7}
made me langh both much needed.

~Police activity still in canadensis
+ Sept 26 Fri- 15

-Shaved & did laundry.

+ Sept 27 Sat. 16

-they searched Buckhill Inn.

-Some noisy kids eams by at 5pm. Were
only in front room for few min then left,

+ Sept 28 Sun, 17

-Nothing

+ Sept 29 Mon 18

-3till 5 mile zone = Snowhill

-took a bath

-Gave rifle & pistol good cleaning

-No idea if scope is still zerced after all
thig time,

+ 30 Sept tues 19
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-Fasted all day except pipe tobacco &
coffee.

-the found the stash.

-they think there are pipe bomb
around. ..that is not the case but it
should slow them down.

+ QOet 1 Weds 20

-1060 AM Phili claims there are 1000
searchers.

-4 snooper came by = 8 pm just taking
pictures in front part

-Helos close after dark. traveling not
searching,

+ Qect 2 thurs 21

-Hunting elosed in Barrett & Pike.

-2 cops fell from tree stand.

-Had to flown to hospital,

That is what the helos last night must
have been for.

-About to head out on recon. nervous.

+ Oct 4 Sat 23

-Heading back. Heart broken. No respit.
Recon went well but bad news... still
too much aetivity. this massive search
cannot last forever. )
-Made it back in good time

+ Oct 5 Sun 24

-Slept through morning

found a spigot & a eozy place to plug in
laptop.

+ Qect 6 Mon. 25

Search in 1 mile zone of Mill creek.
Recon passed through there, dog might
have caught my seent.

-they are bugging Justin now.
+ Oect 7 tues 26

-Got a bath

-Going to try fasting today.
-Only lasted till 9 pm too cold kad to eat
something hot.

+ Qet 8 weds 27

-Did laundry

+ Oct 9 thurs, 28

¥

-Found case of chocolate finally! Hid it
too well. Should add ecalories to my diet.

+ Oct 10 Fri 29

-No mention of me on morning news. No
news is good news I hope.

+ Qct 11 Sat. 30

-80 days. A lot longer than I expected to
last,

Jord Jesus Christ Son of God have mer-
cy on me a sinner-[Indecipherable sen-
tences]

I have never been camping for more
than 3 days

+ Oct 12 Bum 81

-Got a bath. & shaved

+ Oct 13 Mon 82 Colurnbus day I think
-No news

+ Oct 14 tues 33

-No news

-Weekend house who spigot I have been
using must have shut it off for winter.
Now getting H,0 will be far more
risky... or I could place trust in rain
water.

+ Oct 15 Weds 34

~zick or treating and halloween parade
cancelled in Barrett, It is surprising
what the people are letting them getf
away with.

+ Oct 16 thurs 35

-A state senator is ecoming to review the
investigating and manhunt. They are
probably struggling to show examples of
progress with so much tax payer
$ spent.

+ Qct 17 Fri 36

-Got a bath & did laundry.

+ QOet 18 Sat 37

-Got on the internet. No luck yet con-
tacting help. Read some articles, most of
it bulighit. Cops seem to be chasing
bears that house wives think are me.
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-there is a coyote around here, or might
be a coy-dog. I only see him out night.
He calls out most nights = 11 pm.

+ Oct 19 Sun 38

-Gonna try to pget food tomorrow
night. .. Good chance ¥l pet caught
doing so.

+ Oct 20 Mon. 39

Going for food tonight. I only have
beans left. Shop lifting i probably less
risky than breaking in sowme place, Wish
I had stashed a pair of jeans. I could
keep waiting to contact help, but therd is
little guarantee there.

-Its suppose to rain tonight into Fri
Found 2 case of canned hot chocolate
with that & the beans I should hold &l
Fri

Cops are searching around Swiftwater
anyway.

+ 21 Oct Tues 40

-Another false sighting near Swiftwater
+ 22 Oct Weds 41

-Nothing

+ 23 Oct thurs 42

~Nothing

+ 24 Oct. Fri. 43

Nothing

+ 25 Oct Sat. 44 .

-Found 2 packages of crackers now I
have something to add to the beans
again

+ 26 Oct Sun 45

-0J— I broke into & place

was careful not to damags anything,
Just took some riee, ramen, ol & a
bottle of Korean spirits. lord have mer-
ey, Christ have merey.

+ Oct 27 Mon. 46

15. Miranda v. Arizona, 384 U.S. 436, 86 8.Ct.
1602, 16 L.Ed.2d 694 (1966).

16. At trial, Corporal Clark testified that, de-
spite the use of metal detectors and dogs,
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-Nothing.

+0Oct, 28 tues 47
~Nothing

+ Oct. 29 Weds 48

-took a 10 mile hike. Very little was
aceomplished. All wifi needs a code. And
I don't have the tools to break info
places without smashing glass.

Commonwealth Exhibits 328-344.

After being taken into custody on Octo-
ber 30th, Appeliant was transported to the
Blooming Grove police barracks, where he
was placed in an interrogation room at
approximately 828 pm. A medic was
brought in to attend to a cut on Appel-
lant’s face, Shortly thereafler, Penmsylva-
nia Police Corporal Benjamin Clark and
Trooper Michael Mulvey entered the infer-
rogation room. Corporal Clark removed
Appellant’s handcuffs, offered him coffes
and cigarettes, and made small talk with
Appellant before reading him his Mi-
randa ¥ rights at approximately 8:36 pm.
‘When Corporal Clark asked Appellant if
he wanted to waive those rights, Appellant
asked if he could read the written waiver
form. After reading the waiver form, Ap-
pellant refused to sipn it, and told the
officers that he was not willing to answer
questions; however, he told them he would
tell them the location of a rifle he had
buried on wooded game lands near Rounte
447 beeanse he did not want any children
to find it.™® The officers guestioned Appel-
lant about the bwied rifle, and then asked
if there was anything else that might canse
harm to law enforcement or citizens if it
was discoversd. Appellant repeatedly as-
sured the officers there was nof. As we
disenss in more detail below, the officers

police were 1mable to locate a buried rifle in
the area identified by Appellant. N.T. Trial,
4/11/17, at 26.
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then began to question Appellant about his
activities over the last several weeks,
about the publicity swrounding the
crimes, and, most significantly, his motives
for the crime. Althongh Appellant never
offered any explanation for his actions, he
made several statements during which he
implicitly, if not expressly, admitted his
guilt, inclading that he regretted his ac-
tions; that he acted alone; and that he
didn't know why he did what he did. The
entire interview, beginning from the time
Appellant entered the interrogation room,
lasted approximstely four hours and was
recorded on videotape I

At approximately 8:48 p.m., while Appel-
lant was in the procesz of being inter-
viewed, Attorney James Swetz called the
Blooming Grove barracks and advised the
dispatcher that he had been retained by
Appellant’s family and that he was eoming
to the barracks to see Appellant, The dis-
pateh provided Aftorney Swetz with an
alternate phone number, and, upon calling
that number, Attorney Swetz was told that
he would not be permitted to enter the
barracks to see Appellant because Appel-
lant had not requested counsel. N.T, Sup-
pression Hearing, 4/3/17, at 41. Despite
this information, Attorney Swetz went to
the barracks, but was denied entry. He
made another eall to the barracks, and,
ghortly thereafter, two plainclothes troop-
ers eame out of the barracks and advised
Attorney Swetz that the District Atforney,
Ray Tonkin, would get back to him, Aftor-
ney Swetz eventnally left the police bar-
racks without seeing Appellant. Aftorney
Swetz subsequently recsived a eall from
District Attorney Tonkin at 1:13 a.m. the
following morning.® At approximately 1:30
am. on the morning of October 31, 2014,

17. The videotape is 4 %4 hours long, and in-
cludes the search of Appellant's person and
the inventory of his clothing after the inter-
view was completed. There is no wriiten tran-
script of the interview.

Trooper Sean Doran was called to the
Blooming Grove police barracks to collect
a DNA sample from Appellant pursnant to
& warrant.

On January 29, 2015, Attorneys Michael
Weinstein and William Ruzzo were ap-
pointed to represent Appellant. On Febru-
ary 18, 2016, counsel filed a motion to
suppress the statements Appellant made
during his interview with Corporal Clark
and Treoper Mulvey on October 30, 2014,
on the basis that they were obtained in

. violation of his right to remain silent under

Miranda, and in violation of his right to
counsel under the Fifth, Sixth, and Four-
teenth Amendments to the United States
Constitution and Artiele I, Secton 9 of the
Pennsylvania Constitution. Following a
hearing, the trial court denied the motion.
A jury trisl eommenced on April 5, 2017.
Among the various witnesses presented by
the Commonwealth, Corporal Joseph M.
Gober, a member of the Pennsylvania
State Police Firearms and Toolmarks Unit
at the Burean of Forensic Services, testi-
fied that he examined the four empty shell
casings found in the woods aeross from the
Blooming Grove barracks, the buliets
found inside the barracks, and the bullet
recovered from the tree in the woods
acvoss from the barracks, and determined
that they ‘were fired from the Norineo rifle
that was recovered from inside the air-
plane hangar. N.T. Trial, 413/17, at 158
81. Corporal Gober further testified that
the empty shell casings stamped “AFF 88"
which were recovered from Appellant's
jeep also were discharged from the Notin-
co rifle. Id. at 180.

Lauren Foree, an expert in DNA analy-
gis, testified that she examined DNA evi-

18. Neither the briefs, nor the trial transcripis,
reveal the substance of this phone call.
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dence obtained from several items collect-
ed during the search for, and eapture of,
Appellant, inclading the Nestle Pure Life
water botile diseovered in the trash bag
near the campsite; a ciparetie butt and the
black hooded sweatshirt found in the Jeep;
and the Norineo rifle and the ammunition
magazine recovered from the airplane han-
gar. She determined that the major eom-
ponent of DNA samples obtained from the
afcrementioned items matched the DNA of
Appellant. Id. at 96-100.

Corporal Mark Gardner, an expert in
doeument examination, testified that he
compared known handwriting samples of
Appellant with the handwriting on the
three crumpled notebook pages that were
found inside the white trash bag discover-
ed by police in the bear cave near the
campsite on September 30, 2014, Corporal
Garner stated that, based on his analysis,
he “conld come to no other conclusion than
the awthorship was the same and that [Ap-
pellant] did write these questioned pa-
pers,” N.T. Trial, 4/13/17, at 27. Additional-
ly, Julia Barker, an expert in the chemical
analysis of documents, testified that the
three notebook pages found in the trash
bag were “chemically indistingmishable”
from the pages of the small memo pad
with the black eover found in the airplane
hangar. Id, at 46.

The Commonwealth also presented the
testimony of retired Pennsylvania State
Police Corporal Derek Fozard, who exam-

19. The letter read, in part:
Dear Mom and Dad,

Our nation is far from what it was and what
it should be. I have seen so many depressing
changes made in my time that I cannot image
what it must be like for you. There is so much
wrong and on so many levels only passing
through the crucible of ancther revolution
can get us back the liberties we once had. I do
not pretend to know what that revolution will
look like or even if it would be successful.

Tension is high at the moment and the time
seems right for a spark to ignite a fire in the
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ined the laptop eomputer recovered from
the airplane hangar. Corporal Fogard tes-
tified that forensic analysis of the laptop
computer, the registered owner of which
was Appellant, revealed internet searches
for police departments in areas surround-
ing the state police barracks at Blooming
Grove, conducted on September 9, 2014,
three days before the shooting, N.T. Trial,
4N/, at 17, and infernet searches con-
cerning “officer down” calls that were con-
ducted on Septernber 12, 2014, prior to the
time Corperal Dickson and Trooper Doug-
Jass were shot. Id. at 20-23. The forensic
analysis also revealed internef searches for
“Blooming Grove” on October 19, 2014,
instructions on how to delete a Facebook
page on October 27, 2014; and numerous
searches for “Brie Frein” on October 28
and 29, 2014, Id. at 24. There was also
evidence of an internet search for the
nzme “Bryon Dickson” on Octobar 29,
2014, as well as searches for “wantad post-
er Eric Frein” and “Eric Frein support”
on ‘the same day. Id. at 26-27. Finally,
Corporal Fozard testified that, on Septem-
ber 12, 2014, there was a search of coordi- |
nates which eorresponded to the location
of the Blooming Grove barracks, and he
found a document file dated October 6,
2014 that contained a letter written by
Appellant to his parents.®® Jd. at 82-34, 61-
62, 7.

In addition to the above evidence, the
entire post-arrest videotaped interview of

bearts of men. What T have done has not been *
done before and it felt Jike it was worth 2 try.

* ¥ &

I do not have 2 death wish but I know the
odds, I fried my best to do this thing without
getting identified, but if you are reading this
then I was not successful. ¥ I am stll akive
and free know that I will do my best to
remain as such. And as time goes by, if cir-
cumstances change, if my spark hit pood tin-
der, then I may be able to return one day.
Commonwealth Exhibit 505.
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Appellant by police was played for the jury
and entered into evidence, over defense
counsel’s objection, On April 19, 2017, Ap-
pellant was convicted of the aforemen-
tioned charges.

At the penalty phass of Appellant’s frial,
the Commonwealth presented, inter alia,
the testimony of 10 vielm impact wit-
nesses, including Corporal Dickson's wife,
gister, mother, and father, and Trooper
Douglass; 32 photographs of Corporal
Dickson and his family; a video of Corparal
Dickson and his family; and a video of
Corporal Dickson's graduation from the
Pemnsylvania State Police Academy. The
jury found several agpravating circum-
stances, including (1) the viclim was a
poliee officer killed in the performance of
his duty, 42 Pa.C.8. § 9711(d)(1); (2) the
offense was committed during the perpe-
tration of other felonies, id. § 97T11{d}6);
(8) Appellant knowingly created a grave
visk of danger to other persons, id
§ 9711(A(N); and (4) Appellant “has been
eonvieted of another Federal or State of-
fense, committed either before or at the

sentence of life imprisonment or death was
imposable,” id. § 9711(d}(10). The jury
found ne mitigating circumstances, and re-
tnrned 2 sentence of death.

In accordance with 42 PaC.8.
& 9711(e)1)(iv), which requires that a frial
court impose a sentence of death where
the jury finds aggravating, but no mitigat-
ing circumstances, on April 27, 2017, the
fadal court imposed, tuter alia, two death
seutences, one for first-degree murder,
and one for first-degree murder of a law
enforcement officer. Following the denial
of his post-sentence motion, Appellant filed
a potice of appeal, and the matter is now
before this Court.

1. Sufficiency of the Evidence

[1] Although Appe]laﬁt has not raised
a claim regarding the sufficlency of the

evidenee, in all capital direet appeals, this
Court reviews the evidence to ensure that
it is sufficient to support a first-degree
murder conviction. Commonwealth v. Po-
plaswski, 634 Pa. 517, 130 A.3d 697, 709
(2016).

[2] First-degree murder is an inten-
tional Xilling, i.e., 2 “willful, deliberate and
premeditated  killing” 18 Pa.CS.
§ 2502(a), (d). In order to prove first-de-
gree murder, the Commonwealth must es-
tablish that: (1) a human being was killed;
(2) the accused eaused the death; and (3)
the accused acted with malice and the
specific intent to Wil Jd. The jury may
infer the intent to Xl based upon the
defendant’s use of a deadly weapon on 2
vital part of the vietim’s body. Poplawski,
130 A.34d st 709,

[3-5]1 In reviewing whether the evi-
denee was sufficient to support a first-
degres murder conviction, we must evalu-
ate the entire trial record and consider all

" of the evidence, Id. Further, we must bear
time of the offense at issué, for which a -

in roind that the Commonwealth may sus-
tain its burden by means of wholly eireurn-
stantial evidence, and “the trier of faet,
while passing upon the eredibility of wit-
nesses and the weight of the evidence, is

" free to believe all, part, or none of the

evidenee.” Id, (citation omitted). Finally,
the evidence must be viewed in the light
most favarable to Commonweslth as the
verdict winner. Id. at 710.

[6] As detailed above, the Common-
weslth presented at trial expert testimony
that the bullets that faially wounded Cor-
poral Dickson were fired from a Norinco
rifie which belonged to Appellant, and
which was later recovered from the air-
plane hangar where Appellant had been
hiding following the shooting; indeed, upon
his eapture, Appellant directed police to
the location of the rifle. The expert testi-
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mony also established that Appellant’s
DNA was on the Norinco rifle. The Com-~
monwealth further introduced evidence
that Appellant had condncted internmet
searches for possible fargets, including the
Blooming Grove police barracks, and re-
sponse procedures for when officers are
shot, in the days leading up to the shoot-
ings of Corporal Dickson and Trooper
Donglass. Finally, the Commonwealth pre-
sented three notebook pages written by
Appellant deseribing the shooting of Cor-
poral Dickson, as well as a notepad detail-
ing Appellant’s six-week effort to aveid
eaptore. In the case sub judice, the evi-
dence presented by the Commonwealth,
and the reassonable inferences deduced
therefrom, clearly demonstrate that Appel-
lant, acting with malice znd the specifie
intent to kill, eaused the death of Corporal
Dickson, thus supporting the jury’s verdict
of first-degree murder,

In conjunction with the undisputed evi-
dence that Corporal Dickson was a Penn-
sylvania State Police Officer, this same
evidence also supports the jury’s verdict of
first-degree eriminal homicide of a law en-
foreement officer.

II. Denial of Appellant’s
Motion to Suppress

[7,8] In his first briefed issues, Appel-
lant challenges the trial court’s denial of
his motion to suppress the statements
made during his post-arrest videotaped in-
terview with police on two separate
grounds - a violation of his right to remain
silent and a violation of his right to coun-
sel. When reviewing the denial of a sup-
pression motion, this Court reviews only
the suppression hearing reeord, and not
the evidence elicited at trial. In the Infer-
est of LJ., 622 Pa. 126, 79 A.3d 1073, 1085
(2018). Where the record supports the sup-

20. The Fifth Amendment provides, in relevant
part: “No person shall ... be compelled in
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pression court’s factual findings, we are
bound by those findings and may reverse
only if the court's legal conclusions are
erroneous. Poplawski, 130 A3d at TIL

[9-11] ' To protect an individual's Fifth
Amendment® privilepe against self-in-
erimination, the United States Supreme
Court has held that, before an individual in
poliee custody may be interrogated, he
must first be informed, in clear and un-
equivoeal terms, that he has the right to
remain silent, that anything he says can
and will be used against him'in court, and
that he has the right to consult with conn-
sel and to have counsel present during
interrogation, and, if he is indigent, coun-
sel will be appointed for him. Miranda,
384 U.S. at 467-69, 86 S.Ct. 1602, If an
individual “indieates in any manner, at any
time prior to or during questioning, that
he wishes to remain silent, the interroga-
tion must cease,” and any statement taken
after the persen invokes his privilege “can-
not be other than the product of compul-
sion, subtle or otherwise.” Id. at 473-74, 86
S.Ct. 1602. Further, “f the individual
states that he wants an attorney, the inter-
rogation raust eease until an attorney is
present, At that time, the individual rmust
have an opportunity to. eonfer with the
attorney and to have him present during
any subsequent questioning.” Id. at 474, 86
8.Ct. 1602. If the individual is unable to
obtain an atterney, but indicates that he
wants one before spealdng to police, the
police mnst respect the individuals deci-
sion to remain silent. Id,

In Michigan v Mosley, 423 U.S. 96, 96
S.Ct. 821, 46 L.EA.2d 313 (1975), the high
Court explained that it is “ftfhrough the
exercise of his option to terminate gues-
Honing” that an accused “can control the
time at which gquestioning ocenrs, the sub-

any criminal case to be a witness against
himself.” U.8. Const. amend. V.,
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jeets discussed, and the duwration of the
interrogation. The requirement that law
enforcement authorities must respect a
person’s exercise of that option eounter-
acts the coercive pressures of the custodial
setting.” Fd. at 103-04, 96 S.Ct. 321, Ae-
cordingly, the Court held that “the admis-
sibility of statements obtained after the
person in custody has decided to remain
silent depends under Miranda on whether
his right to cut off questioning’ was ‘seru-
pulously honored'” Id. at 104, 96 S.Ct.
.321,

[12] In Dawis o Umnited States, 512
T1.8. 452, 114 8.Ct. 2850, 129 L.Ed.2d 862
{1994), the United States Supreme Court
explained that, when invoking a right to
counsel under Miranda, 2 suspeet must do
so unamhiguously. Jd at 459, 114 8.Ct.
2350, If a suspeet makes a statement re-
garding the right to counsel that is ambig-
uous or ecuivocal, the police are not re-
quired to end the interrogation, nor are
they required to ask questions designed to
clarify whether the suspect is invoking. his
Miranda rights. Jd at 461-62, 114 S.Ck
9350, In Dawis, the Court concluded that
the suspect’s statement, “Maybe I should
talk to a lawyer,” was not a request for
counsel, and, therefore, law eniorcement
agents were not required to cease ques-
tioning. Id. at 462, 114 8.Ct. 2350,

[13] Subsequently, in Berghuis
Thompkins, 560 U.S. 370, 130 3.Ct. 2250,
176 L.Ed.2d 1098 (2010), the Supreme
Court held that “there is no prineipled
reason to adopt different standards for
determining when an accused has invoked
the Miranda right to remain silent and the
Miranda right to counsel at issue in
Dawis,” as both protect the privilege
againgt compulsory self-nerimination by
requiring an interrogation to cease when
either right is invoked. Id. at 381, 130 8.Ct.
2950, In Berghuis, the suspect sat ailent
for the firat two hours and 45 minutes of a

3-hour interrogation before he answered
“yes” to a police officer’s guestion as to
whether the suspect prayed for God fo
forgive him for the shooting. The high
Court held that, because the suspect did
not state that he wanted to remain silent
or that he did not want to falk with the
police, he did not unambiguously inveke
his right to remain silent. Jd. at 382, 130
8.Ct. 2250.

[14] Of course, an accused may waive
hie Miranda rights. In Edwards v Ari-
zona, the high Court recognized that, “af-
ter initially being advised of his Mirande
rights, the accused may himself validly
waive his rights and respond to interroga-
tion.” 451 U.8. 477, 484, 101 8.Ct. 1880, 68
LEd2d 378 (1981) (citing, inter alig,
North Caroling v Builer, 441 U8, 369,
372-76, 99 8.Ct. 1755, 60 L.BEd.2d 286
(1979)). The Court cautioned, however,
that “waivers of counsel must not only be
voluntary, but must also constitute a lmow-
ing and intefligent relinquishment or aban-
domment of a Imown right or privilege, a
matter which depends in esch case ‘upon
the partieular facts and eireumstances sur-
rounding that case, including the hack-
ground, experience, and conduct of the
accnsed,’ ” Edwards, 4561 U.S. at 482, 101
8.Ct. 1880,

[15] The Edwards Court forther reit-
erated:

{this] Court has strongly indicated that
additional safeguards are necessary
when the accused asks for eounsel; and
we now hald that when an accnsed has
invoked his right to have counsel pres-
ent during cuostodial interrogation, a
wolid waiver of that right cannot be es-
tablished by showing only that he re-
sponded to further police-initiated cus-
todial inferrogation even if he has been
advised of his rights. We further hold
that an accused ... having expressed
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his desive to deal with the police only
through ecounsel, is not subject to fur-
ther interrogation by the anthorities un-
til counsel has been made available fo
him, unless the accused himself initiates
further commmunieation, exchanges, or
eonversations with the police.

Id, at 484-85, 101 S.Ct. 1880 (emphasis
added, footnote omitted); see also Com-
monwealth v. Keaton, 615 Pa. 675, 46 A3d
1060, 1067 (2012) (invocation of Fifth
Amendment. right to eounsel shields arres-
tee from further interrogation until coun-
sel is present, unless arrestee initiates for-
ther conversation with police). This same

standard applies to an accused’s invoeation .

of the right to remain silent. See Berghais,
supra.

[16] With this background in mind, we
address Appellant’s elaim that Carporal
Clark and Trooper Mulvey failed to “sern-
pulously honor” his right to remain silent.
Appellant’s Brief at 18. Appellant empha-
sizes that, after being read his Mirando
rights, and requesting permission to read
the Mirandd waiver form himself, he re-
fused to sign the form waiving his rights.
Appellant then told the officers thaf he did
not wish to talk about any erimes, but that
he would tell him where 2 rifie was buried
in the woods, a statement that Corporal
Clark acknowledged and repeated back to
Appellant. Appellant contends that, once
he invoked his right to remain silent, the
officers were required to cease questioning
him about matters beyond the location of
the rifle in the woods, and that the addi-
tional questioming by the officers, which
was designed to eleit informnation which
Appellant had already indicated he did not

21. As noted above, the interview was not
transcribed. In addition, the videotape con-
tains a military time stamp at the top the
frame, which is often difficult to read. Accord-
ingly, when guoting a statement from the
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wish to disclose, resulted in answers ob-
tained by compulsion.

In response, the Commonwealth con-
tends that the “facts here demonstrate
Appellant did not assert his desire to re-
frain from spealdng to the police. As such
[Appellant] did not unambignously assert
his right fo silence and chose to speak with
police.” Commonwealth’s Brief at 33. The
Commonwealth further argues that,
“[elven if [Appellant] did initially invoke
his right to silence on the eriminal events
he committed, it was [Appellant] who init-
ated conmversation about Corporal Bryon
Dickson, and thus the statements are ad-
missible.” Id. at 34.

Following our eareful review of Appel-
lant’s post-arrest videotaped interview,X
we have little difficulty in conclnding that
Appellant unambigucusly asserted his
right to remain silent, and, in fact, did so
multiple times. The videotape began run-
ning at 815 pm. At 835 pm. almost
immediately after Appellant was brought
into the interview room, Corporal Clark
asked him if there was “anything danger-
ons out in the world.” Videctaped Inter-
view, at 19 minutes. Appellant indicated
that there were items in the airplane han-
gar and that there was a rifle in a gun ease
that was buried in the woods, and that he
would show them the loeation of the buried
rifle on & map. Corporal Clark then read
Appellant ks Miranda rights, and asked
Appellant whether he wished to waive
those rights. Appellant asked if he could
read the waiver form himself, and, after
doing so, refused fo sign it. Appellant also
told Corporal Clark that he was “not will-
ing to amswer questions,” but that he
would tell them about the rifle buried in

interview, we will refer to its location on the
tape by referencing the elapsed time from the
beginning of the tape, ie., Videotaped Inter-
view, at 20 minutes.
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the woods. Id at 22 minutes (emphasis
added). Corporal Clark repeated Appel-
lant's assertion: “You don’t want to answer
questions about any erime, but you're will-
ing to tell us where a rifle is buried,” and
Appellant responded “Yes.” Id.

After discussing the Jocation of the rifle,
Corporal Clark and Trooper Mulvey asked
Appellant if he had seen any newspapers
or heard news reporis, telling him that he
was a “national figure” and “famous.” Id.
at 33 minutes. Appellant then inquired
where he would be going, and Corporal
Clark explained that he would be taken io
the Pike County jail. At approximately
850 pm., Appellant asked the officers
“You're both fathers, right?” When Corpo-
ral Clark and Trooper Mulvey responded
affirmatively,  Appellant  commented,
“There was a father that didnt come
home.” Id. at 35 minufes. The officers
asked Appellant if he knew how many
children Corporal Dickson had, and Appel-
lant asked how old the children were. Cor-
poral Clark then asked Appellant “Did you
not think abont [Dicksor's children] be-
forehand?” and Appellant said something
inaudible. Id. at 38 minutes. Corporal
Clark asked Appellant, “What's that?” and
Appellant made another statement that is
mostly inandible, but for the clear artienla-
tion of the word “lawyer.” Id. Appellant
then stated: “I don't want to get too far
into it. We're gonma be going at it in court
at some point.” Id. (emphasis added). Cor-
poral Clark responded, “Well, yeah, it is
what, it is.” Id, Corporal Clark then stated
that he wants to know “what happened out
there and why,” and remarked that “no-
body’s threatening you ... were just hav-
ing a conversation.” Id. at 39 minutes. The
officers told Appellant that he had the
opportinity to “set [the record] straight,”
and encouraged him to. not let the media
“Jefine” him. Id. Appellant then stated,
“All T ean say is I'm sorry” Id. at 40
mintes.

The conversation then turned to Appel-
lant's political leanings, his parents, and
hig dog. The officers qnestioned Appellant
a8 to how he had survived while he was on
the run from police. The officers then
asked if Appellant regretied his actions,
and Appellant replied “yes.” Jd at 1:04
minutes, As the officers pressed Appellant
regarding his reasons for choosing the
Blooming Grove barracks, Trooper Mulvey
indicated that he was copcerned for his
own (Trooper Mulvey’s) safety, and thai is
why it was so important for him to lmow
the reasons behind Appellant's actions. Ap-
pellant ‘was noncommittal, and tried fo
avoid answering, and then once again com-
mented that he’s going to be In cowrt. Id.
st 1:20 minutes. The officers responded
that “It's your story to tell,” and then fold
Appellant that his father was upset be-
ecause Appellant’s brother and half-sister
had been guestioned. Id. at 1:20-1:21 min-
utes. The officers continued to guestion
Appellant, repeatedly asking him to eon-
firm that he acted alone. Appellant re-
peatedly assured them that he did act
alone, and then invoked his right not to,
speak to the officers without an attorney
present, by stating, “I don't want lo give
you all too much nformation until I tollk
to o lawyer.” Id. at 1:25 minutes {emphasis
added). However, the officers continued fo
question Appellant, telling him that, if he
talked mbout the erime, it would be a
weight off of him and that he ewed Corpo-
ral Dickson's family an explanation. Id. at
2:42 minutes.

In our view, Appellant’s statement that
he was not willing to answer questions, but
would tell the officers where a rifle was
buried in the woods eonstituted 2 clear and
unambiguous invoeation of his right to re-
main silent. Moreover, the faet that Corpo-
ral Clark repeated Appellant’s statement
back to him, stating “you don’t want to
answer questions about any crime, but
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you're willing to tell us where a rifle is
buried,” demonstrates that the officers
clearly understood Appellant's statement
as an invoeation of his right to remain
gilent. Indeed, in Commonwealth v. Lu-
kach, — Pa. ——, 195 A3d 176 (Pa.
2018), this Court held, inter alia, that the
suspect unambiguously invoked his right
to remain silent when stating: “I don’t
Imow just, I'm done talking. I don’t have
nothing to talk shout,” and that the inter-
rogating officer clearly understocd that the
suspect was invoking his right to remain
silent, as evidenced by the officer's reply:
“You don’t have to say anything, I told you
that you could stop.” Id. at 184 (quoting
transeript).

[17] In suggesting, however, that the
statements Appellant made during the
videotaped interview were admissible at
trial beeause, even if Appellant imvoked his
right to remain ailent by initially stating ke
did not want to talk about any crimes, he
subsequently initiated 2 eonversation with
the officers by asking them if they were
fathers, and ecommenting that a father —
Corporal Dickson — would not be going
home, the Commnonwealth relies on the
United Supreme Court’s decision in Ore-
gon v. Bradshaw, 462 U.S. 1039, 103 8.Ct.
2830, 77 L.Ed2d 4056 (1983), and this
Court’s decision in Commonwaalth v. Hub-
bls, 509 Pa. 497, 504 A.2d 168 (1986) (plu-
rality), See Commonwealth’'s Brief at 34-
85, In Bradshaw, the police were investi-
gating the death of a minor found in a
wreeked vehicle. The defendant was taken
to the polies station for questioning and
given his Miranda warnings. He admitted
to providing the deceased with aleohol, but
denied involvement in the traffic aceident.
He was placed under arrest and re-read
his Miranda rights. When an officer sub-
sequently suggested that the defendant
was invalved in the accident, the defendant
denied his involvement and stated: “I do
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want an attorney before i goes very mmch
further.” 462 U.S. at 104142, 103 S.Ct.
2880. The officer immediately terminated
the conversation. Later, as the defendant
was being transferred to the county jail, he
asked a police officer what would happen
to him, The officer reminded the defendant
that he had requested an attorney, and
advised him that, if he wanted to speak, it
needed to be at his “own free will” Id at
1042, 108 8.Ct. 2830, The defendant said
that he understood, and the officer sug-
gested the defendant could help himself by
taking a polygraph examination. The de-
fendant took the test the followng day,
first signing = written waiver of his Mi-
randa rights. When the examiner told the
defendant he believed the defendant was
not telling the truth, the defendant recant-
ed his earlier story and admitted to being
the driver of the vehicle at the time of the
accident.

On appeal from his conviction of, inter
alia, first-degree manslaughter, the defen-
dant argned that his statement was ob-
tained in violation of his Fifth Amendment
rights. The high Court determined there
was no violatdon of the Edwards rule be-
cause the defendant’s question to the po-
lice officer as to what would happen to him
“was not merely a necessary inquiry aris-
ing out of the incidents of the custodial
relationship,” but “could reasonably have
been interpreted by the officer as relating
generally to the investigation. That the
police officer 80 understood is apparent
from the fact that he immediately remind-
ed the accused that ‘you do not have te
tafk to me,’ and only after the aceused told
him that he ‘understood’ did they have a
generalized eonversation.” Id. at 1046, 103
3.Ct. 2830.

In Hubble, the accused was inferviewed
by polee on several occasions regarding a
triplé homicide. During one such oceasion,
Hubble and his wifz voluntarily accompa-
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nied police to the police station and Hub-
ble signed a written waiver form and
agreed to give a taperecorded statement.
His wife suggested he should first get a
lawyer, and Hubble then stated that he
wanted a lawyer. Hubble asked for permis-
sion to eall Jack Felix, an attorpey. A
detective looked up the attormey's tele-
phone number and permitted Hubble to
dial the number. Upon learning Felix was
not available, Hubble asked to eall his
probation officer. Hubble told his proba-
" tion officer that he was being questioned
and wanted an attorney, and asked wheth-
er the Public Defender’s office would rep-
resent him. The probation officer toid
Hubble he was not sure whether the Pub-
lic Defender would represent him because
he had not yet heen arrested, but saggest-
ed that he call the Public Defender’s office.
After ending the phone call with his proba-
tion officer, Hubble spoke for a short time
with his wife, and again agreed to give a
taped statement. The taped statement was
not, self-incriminating, but ineriminated his
brother. As the accused and his wife were
leaving the police station, they asked to
speak to each other privately. After doing
80, the accused gave 2 second taped state-
ment, this time ineriminating himself. The
following day, the accused telephoned the
police and told them that everything he
had gaid the previous day was a lie. How-
ever, upon returning to the police station,
the accused admitted that his confession
had been truthful and reiterated the same.

Prior to trial, the accused sought sup-
pression of his statements, but the trial
court denied his motion, and he was con-
victed of, inter alia, three counis of sec-
ond-degree murder. On appeal, the Superi-
or Court reversed, holding the accused
“claarly apd umequivocally invaked his
right to eounsel and after he had attempt-
ed, unsuccessinlly, to reach counsel by
telephone, he was questoned further” by
the police. Commonwealth v Hubble, 818

Pa.Super. 76, 464 A2d 1236, 1248 (1983).
The Superior Court determined ihat the
fact that Hubble responded to police-initi-
ated questioning after he was unable to
reach an attorney did not establish a waiv-
er of the right to counsel previously in-
voked, as #t was not Fubble that initiated
the further comversation. The Common-
wealth appealed, and this Cowrt reversed
in a fractired opinion. Several Justices
concluded that Hubble had not unambigu-
ously invoked his right to counsel, and
several further conclnded that, evem if
Hubble had invoked his right to counsel,
he subsequently waived that right by “ni-
tiat[ing] the evenis which lead [sic] fo his
inculpatory statement, since the prior in-
terview had ended and appellee and Mrs.
Fubble were in the process of leaving the
barracks when [Hubble] requested to stay
and talk with his wife privately.” Common-
awealth v, Hubble, 509 Pa. 497, 504 A.2d
168, 174 (1986) (emphasis original).

We reject the Commonwealth's sugges-
tion that Appellant’s guestion to Corporal
Clark and Trooper Mulvey as to whether
the officers were fathers, and Appellint's
subsequent observation that “[t}here was &
father that didn’t come home,” amounted
to an initiation of firther conversation with
police as conteraplated by Fdwards. First,
we note that, unlike Bradshaw and Hub-
ble, in the instant ease, there was no breok
in questioning onee Appellant stated that
he did not want to talk about the crimes,
or, indeed, at any time during the inter-
view. Rather, Carporal Clark and Trooper
Mulvey continued their questioning of Ap-
pellant for more than three hours, simply
redirecting the subject of the conversation
whenever Appellant indieated that he did
not want to talk about his erimes or stated
that he did not want ta provide the police
with additional information without first
speaking with a lawyer. Without a stop or
a break in conversation, we fzil to see how
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there eould be a subsequent reinitiation of
conversation. Further, unlike the officer in
Brodshew, Corporal Clark and Trooper
Mulvey did not remind Appellant that he
had a right not to speak.

Moreover, even if we were to agree with
the Commonwealth’s assertion that Appel-
lant's question regarding whether the offi-
cers were both fathers and Appellant’s
comment, that there was a father that
“didn’t come home” could be interpreted
a8 an initiation of further conversation, the
Commonwealth fails to address the faet
that émmedictely affer making the two
staternents, Appellant again told the offi-
cers that he did not “want to gel foo far
into it,” because he would be going to trial,
thereby reiterafing his desire not to speak
with the officers about the erime. Notwith-
standing this refteration by Appellant that
. he did not want to discuss the erime, the
officers eontinued to question Appellant, as
detafled above, and eventually, Appellant
stated that he did not want to provide the
officers with “too much info until I tolk to
o lawyer.” Id. at 1:25 minutes. However,
the .officers contimied to question Appel-
lant.

Based on our review of the videotaped
interview, which clearly demonstrates that
Appellant unambignously invoked his right
to remain silent on multiple oecasions, and
* that the officers continued to question Ap-
pellant notwithatanding those invocations,
we conclude that the trial court erred in
denying Appellant's motion to suppress
the statements he made to police during
his post-arrvest videotaped interview.

[18-201 A suppression court’s error in
failing to suppress statements by the ac-
cused, however, will not require reversal if
the Commonwealth can establish beyond a
reasonable doubt that the error was harm-
less. Com. . Boez, 564 Pa. 66, 720 A2d
711, 720 (1998). Mirande violations are
aubject to this harmiess error rule. Com-
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momwenlth v. Diaz, 438 Pa. 356, 264 A2d
502, 594 (1970) (Mirenda violatlons “do not
eall for antomatic reversal,” but are sub-
ject to the harmless error rule}. Indeed, in
the case sub judice, the Commonwealth
argues that any error by the frial court in
failing to suppress Appellant’s statements
was harmless.

[21] Harmless error exists if the Com-
monwealth proves that (1) the ervor did
not prejudice the defendant or the preju-
dice was de minimis; {2) the erroneously

.. admitted evidence -‘was merely cumulative

of other untainted evidence which was sub-
stantially similar to the erroneously adnit-
ted evidence; or (3) the properly admitted
and uncontradieted evidence of guilt was
80 overwhelming and the prejudicial effect
of the error was so insignificant by com-
pavison that the error eonld not have con-
tributed to the verdict. Commonwealth .
Burno, 638 Pa, 264, 154 A3d 764, 787
(2017).

In the instant case, we have no hesi-
tation in concluding that the trial court’s
error in refusing to suppress the state-
ments made by Appellant in his post-ar-
rest videotaped interview was harmless
beeanse the properly admitted and uneon-
tradicted evidence of pguilt was so over-
whelming, and the prejudidal effect of the
admission of Appellant’s videotaped inter-
view so ingignifieant by comparison, that
its admission could not have econtributed
to the verdict. As recounted above, it was
established at trial that the bullets that
killed Corporal Dicksor and wounded
Trooper Douglass were fired from a Nor-
ineco rifle which belonged to Appellant,
and which was later recovered from the
abplane hangar where Appellant had
been hiding following the shooting. Appel-
lant himgelf directed the U.S. marshals to
the location of the rifle at the time he
was captured, and Appellant's DNA was
on the rifle. The evidence alzo revealed
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that Appellant had conducted internet
gearches for possible targets, including
the Blooming Grove police barracks, and
responge procedures for when officers are
shot, in the days leading up to the shoot-
ings. Finally, in the days following the
shootings, police located a white trash bag
st a campsite, and the trash bag con-
tained an empty water bottle with Appel-
lant’s DNA, and three pages torn from a
small spiral notebook which specifically
described the shootings of Corporal Dick-
son and Trooper Douglass. A handwriting
expert testified that the pages bore Ap-
peltant’s handwriting, and an expert in
doeument authentication testified that the
pages appeared to eome from a notebook
found in the airplane hangar, which itsel{
detailed Appellant’s actions as a fugitive
over a period of six weeks following the
shootings,

In Hight of the substantial physical evi-
dence establishing Appellant as the perpe-
trator of these crimes, we conclude that
the frial comrt's error in demying Appel-
lant’s motion to suppress the statements
he made in his videotaped interview was
harmiess, and, thus, that Appellant is not
entitled to relief.”?

As noted above, Appellant also main-
tains that the trial court commifted an
error of law and abused its diseretion in
refusing to suppress his statements to po-
lice during the videotaped interview be-
eanse he was denied his right to counsel
under the Fifth and Sixth Amendments to
the United States Constitufion, and was
denied due process under the Fourteenth
Amendment to the United States Constitu-
tion and Artiele 1, § 9 of the Pennsylvania
Constitution. Specifically, Appellant avers
that, at approximately 8:48 pm.,, less than
15 minates after the officers began their

22. Indeed, in his closing argament, the prose-
cutor made a single reference to Appellant’s
post-arrest videotaped interview, noting sim-

interview of Appellant, James Swetz, Ba-
quire, began telephoning the Pernsylvanta
State Police to advise them he had been
retained by the Frein family to “advise
[Appellant] on his eonstitutional rights and
wished to speak with [Appellant.].” Appel-
lant’s Brief at 24, Appellant contends that
the failure of the police to inform him that
Attorney Swetz was “present, willing and
available” deprived him of his right te
counsel, Jd. Appellant further asserts that,
in light of Attorney Swetz’s familiar and
distinguished reputation in the region, it is
obvious that Appellant would have “at the
very least, wanted to briefly consult with
Attorney Swetz before continuing the in-
terrogation if he were anly informed that
the attorney was present and available”
Id. at 30-81. ‘

‘We need not determine whether the fri-
al court erred in refusing to suppress the
statements Appellant made during the
videotaped interview on the ground that
Appellant wag denied his right to counsel,
as we have already determined that the
trial court erved in fsiling fo suppress
those same statements because the police
failed to honor Appelant’s invoeation of his
right to remain silent. Moreover, as we
have explained above, however, any error
by the frial court in refusing to suppress
Appellant’s statement was harmless in
light of the overwhelming, properly admit-
ted, evidenece establishing Appellant’s guilt.

OI, Challenge to Trial Court’s
Admission of Vietim Impact
Evidence

{22] Appellant next contends that the
trial court erred in allowing the Common-
wealth to introduce at the penalty phase of
his trial vietim impact evidence that “he-
gan {ag] traditional impact [evidence], but

ply that A;;pellant “state[d] the obvious”
about the recovered Jeep, the campsite, and
his involvement. N.T. Trial, 4/19/17, at 55.
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. erossed the line and developed into
emotionally charged, cumulative, and much
more prejudieial than probative” testimo-
ny. Appellant’s Brief at 89. Appellant ar-
gues that the evidence admitted by the
trial court in the instant ease was so “over-
powering, emofional [and} highly prejudi-
efal” that its admission viclated his due
process rights under the Fourteenth
Amendment, and his Eighth Amendment
right against ernel and unusual pumish-
ment, Id. at 42,

[22] The Pennsylvania  Senptencing
Code permits the introduction of two types
of vietim impaect evidence during the penal-
ty phase of a capital trial: (1) evidence
ahout the vietim; and (2) evidence regard-
ing the impact that the death of the vietim
has had on the victim's family. 42 Pa.C.S.
§ 9711(a)2); Commonwealth v Bryamt,
620 Pa. 218, 67 A3d 716, 726 (2013); ses
also Commonwenlth v Flor, 606 Pa. 384,
998 A.2d 606, 634 (2010) (“[t]estimony that
is a personal aceount describing the devas-

-tating impaet the murders had on the sur-
viving families is wholly appropriate and
-admissible at the sentencing phase of 2
capital case.”).

[24-26] The admission of victim impact
evidence, like all evidence, is within the
"sound diseretion of the trial court, “which
mmust balanee evidentiary value against the
potential dangers of unfairly prejudicing
the accused, inflaming the passions of the
jury, or confusing the jury” Bryant, 67
,A.3d at 726, This Court will reverse a firial
court’s decision regarding the admissibility
of evidence only when the appellant sus-
tains the “heavy burden” of establishing
that the trial eourt has azbused its discre-
Hon. Id. An abuse of diseretion “will not be
found based on a mere ervor of judgment,
but rather exists where the eourt has
reached 2 conclusion which overrides or
misapplies the law, or where the judgment
exercised i manifestly unreasonable, or
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the result of partiality, prejudiee, bias or
ll-will.” Commonwealth v Eickinger, 591
Pa. 1, 915 A.2d 1122, 1140 (2007).

The Commonwealth’s first penalty phase
witness in the instant case was Tiffany
Dickson, Corporal Dickson’s widow. Dur-
ing the course of her testimony, the frial
court admitted, without objection from de-
fense counsel, a series of photographs (Ex-
hibits 587 throngh 545). The photographs
depicted Corporal Dickson in his Marine
uniform, and Tiffany Dickson in uniform as
a nursing student; Corporal Dickson at his
graduation from the crime law justice pro-
gram at Penm State; Tiffany Dickson ab
her graduation from nursing school; Cor-
poral and Tiffany Dickson on their wed-
ding day; Corporal and Tiffany Dickson on
their honeymoon in Disney World; Corpo-
ral Dickson with his nephew; and Corporal
Dickson following his graduation from the
Peonnsylvania State Police Academy. N.T.
Trial, 4/20/17, at 73-75.

Thereafter, the Commonwealth songht
to introduce a photograph of Corporal and
Tifany Dickson and their first son af the
beach, at which point defense counsel ob-
jected on the ground that the evidence
“has now gone far beyond vietim impact.”
Id at 76. The trial court overruled the
objection, noting that, based on the evi-
dence that had already been presented, it
appeared there was a “chronological na-
ture of what's being presented.” Id. at 77.
The court explained that, while it would
not limit the number of photos introduced
by the Commonwealth, the proffered pho-
tos should not be repetitive. /d. The trial
court further advised that it intended to
give each party “as much latifude as I
can” and it advised the Commonwealth
that it could proceed. Id at 79. At this
time, defense counsel stated, “Your Honor,
as for the admission of these photos, I'm
going to say I have no objection based on
the Court’s ruling.” Jd The Comunon-
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wealth then introduced Exhibits 546
throngh 558, which depicted Corporal and
Tiffany Dickson after the birth of their
second son;® Corporal Dickson and his
first son holding Corperal Dickson's sec-
ond son; Corporal Dickson with both of his
sons “showing them how to play patty
eake;” Corporal and Tiffany Dickson’s sons
in their homemade Halloween costumes;
Corporal Dickson with his sons at the
beach; Tiffany Dickgon with her sons; Cor-
poral Dickson teaching his first son how to
use a fishing rod; and Corporal Dickson
and his sons putting together a play set.
Id. at 80-81.

The Commonwealth additionally songht
the admission of photographs designated
Bxhibits 554 through 562, at which time
defense counsel noted his “continuing ob-
jection based on [his] previons argument.”
Id. at 82, The trial court noted, but over-
ruled, the objection, and the Common-
wealth was permitted to introduce the pho-
tographs which depicted Corporal Dickson

23. Prior to the admission of the photographs,
the prosecutor asked Tiffany Dickson to tell
the jury about the birth of her second child,
which she described as follows:

Adam was due September 2008, but he was
late. He was delivered in October 2008 and
when I was pushing and pushing and every-
thing was ckay and then at five centimeters
the cord prolapsed cut-off and started to
bleed out, so we had to push the cord back
up, Bryon was with me and I just said, “Oh,
I'll be okay and I was going to the OR,” and
then we went to the OR and when they
pulled me over from the cart to the table,
the epidural pulled out, they didn't know
that, so they started — they gave me a local
anesthetic and they started to cut and I feli
everything.

Sa, then they said, “No, let's just sedate
her,” so they sedated me with some Dipri-
van and then intubated me to keep my
airway open and then pulied him out at
5:15 he was born and at 10 o'clock I woke
up and I saw the baby next to me and I
said, “Oh my gosh thank gosh he made it
and 1 said, we have to breast feed him,
that's very important to latch immediately

and his wife and sons after the ceremony
at which he became Corporal; Corporal
Dickson with two fellow troopers; Corporal
Dickson with his second son during a vaca-
tion eruise; Corporal Dickson and his first
son on that same eruise; Corporal Dick-
son’s two soms on the cruise; Corporal
Dickson's two sons dressed in their fa-
ther’s police hat and boots; Corporal and
Tiffany Dickson at Christmas; Corporal
Dickson with his brother and sister at
Christrnas; and Corperal and Tiffany Diek-
son and their sons at a family gathering on
a large farm. Id at 82-84. The Common-
wealth also introduced photographs (Ex-
hibits 564 through 566) of Tiffany Dickson
and her first son in front of Corperal
Dickson's casket; Tiffany Dickson in front
of the casket; and Tiffany Dickson and her
two children, with Corporal Dickson’s umi-
form, taken on Mother's Day 2015, Id. at
96-97.

Finally, Tiffany Dickson testified that,
following the death of Corporal Dickson,

so that baby could get all the nutrients from °

the mom."

The nurse goes, “Your hushand breast fed |

him already. I said, “"What? How he can't

(sic) breastfeed him? He can’t breast feed

him."” And she said, "No, you were sedated,

we propped you up and he held the baby,
he had him latch, so that was good.”
N.T. Trial, at 67-68.

Justice Wecht opines that the above de-
scription was “impactful and powerful,” "un-
duly prejudicial,” “striking and graphie,” and
designed “only to inflame the passions of
those called upon to decide between life and
death.” Concurring and Dissenting Opinion
(Wecht, 1) at 1094, Though vivid, Tiffany
Dickson's three-paragraph description of the
birth of her son, in our view, was neither
graphic, nor offered for the sole purpose of
inflaming the passions of the jury. Rather, it
was consistent with the type of thorough rec-
ollection of childbirth offered by many wom-
en when asked. Moreover, the testimony was
presumptively offered, as Justice Wecht con-
cedes, see id. at 1094, to demonsirate that
Corparal Dickson was a comumitted and car-
ing father,
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their first son, age 7 when his father was
ldlled, developed behavioral problems
which included diffienlty sleeping, bedwet-
ting, self-biting, night terrors, anger is-
sues, bullylng at school, and expressing
that he wanted to die. Id. at 91-92. He
required medieation and developed neuro-
logieal problems. Id. at 91. Tiffany Dickson
further stated that their second son, age 5
at the time of the shooting, is defiant and
failing school. 7d. at 98. She also {estified
that, aince her hushand’s death, she feels
sad, Jonely, without support or protection,
and that she has no identity other than as
the widow of a slain officer. Jd. at 95-97.

The Commonweslth then sought to in-
troduce portions of a video from Corporal
Dickson’s graduation from the Pennsylva-
nia State Police Academy. The portions of
the video that were shown fo the jury,
which totaled approximately 16 minutes,
included a speech by then Allegheny Coun-
ty Deputy District Attornsy Mark Tran-
quilli; Corporal Dickson taking his cath of
office; Corpora!l Diekson receiving his
badge; and the State Police Call of Honor.
Id, at 106-107. Defense counsel objected to
the introduetion of this evidence on the
basis that it was cummlative of the numer-
ous photographs previously introduced and
was unduly prejudicial. Id. at 104-06, The
trial court overruled the defense objection
and admitted the videotape, reiterafing
that it was “going to try to give each side
as much latitude as possible to present
[its] case,” and stating that it “view[ed]
what's being presented in the category of
the vietim, vietim impact.” Id. at 108. The
trial court indicated, however, that it
would give the jury an appropriate instrme-
tion as to how to freat vietim impact test-
mony.

Finally, the Commonwesalth presented
testimony from several of Corporal Dick-
son’s colleagues, who testified regarding
Corparal Dickson's strengths as a police
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officer, as well as the testimony of Corpo-
ral Dickson’s sister, Stacy Hinkley; his fa-
ther, Bryon Dickson; and his mother, Dax-
la Dickson, During the festimony of Darla
Dickson, the Commonwealth introduced a
video of Corporal Dickson and his young-
est son.

‘Without question, the vietim impaect ev-
idence admitted by the trial court in the
instant case was extensive, argnably un-
neeessarily so. Moreover, some of the ev-
idence deseribed above was not vietim
irnpact evidence at all. For example, as
Justice Wecht observes, the substance of
Attorney Tranguill’s speech, in which he
challenged the new troopers to emulate
the work ethic and bravery of Pennsylva-
nia State Police Corporal Joseph Pokor-
ny, who was fatally shot in 2005, did not
concern Corporal Dickson personally, nor
did it pertain to the impact Corporal
Dickson’s death had on his family.

Nevertheless, we - are econstrained to
agree with the Commonwealth that, be-
‘cause the jury found several aggravating
cireumstanees, but ne mitigating factors,

"Appellant has failed to establish that he

was prejudiced by the admission of the
above-described testimony., In this regard,
subsection 9711(¢)(2) provides: “The court

"ghall instruet the jury that if it finds at

least one aggravating circumstance and at
Jeast one mitigating circumstance, it shall
consider, in weighing the aggravating and
mitigating circumstances, any evidence
presented about the vietim and about the
impact of the murder on the victim's farni-
Iy

Indeed, in accordance with subsechon
9711(c)2), the tral eomrt instructed the
jury as follows:

In deciding whether agpgravating or
mitigating circumetances exist and
whether aggravating outweigh mitigat-
ing circumstanees, you should consider
the evidence and arguments offered by
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both the Commonwealth and the Defen-
dant. This includes the evidence that you
heard during the earlier frial to the
extent that it bears upon the issues now
before you. You have heard evidenece
about, the vietim, Bryon K. Dickson, II
and shout the irmpact of the victim’s
murder upon his family, I'm falking
about the testimony presented by Tiffa-
ny Dickson, Sergeant Michasl Walsh,
Tisutepant Sean Jennings, Coneefia
Teckele, Retired Major John Dockerty,
Sergeant Derek Fellaman, Stacy Hink-
ley, Bryan Dickson, and Darla Dickson.
This evidenee is subject to two special
rules. First, you eannot regard it as an
aggravating circumstance. Second, ¥
you find ai least one aggrovating cir-
cumsience and at least one mitigating
etrcumstance, you may then consider
the victim and family impact evidence
when deciding whether aggravating out-
weigh mitigating circumstances. Each
of you may pive the vietm and family
- impaet evidence whatever weight, favor-
~ able or unfavorable to the Defendant,
- that you think. it deserves. Your consid-
eration of this evidence, however, must
be limited to a rational inquiry inta the
culpability of the Defendant, not an emo-
. tional response fo the evidence present-
ed.

N.T. Trial, 4/26/17, at 162-63 (emphasis
added).

[27] A jury is presumed to follow the
{rial comrt's instxuetions on the law. Com-
monwealth v Harris, 572 Pa. 489, 817
A2d 1083, 1063 (2002). Herein, the trial
judge instrueted the jury that it eould
not consider the vietim impact testimony
unless it found at least one agpravating
circumstance and at least one mitigating
cireumstance, The jury did not find any
mitigating eireumstances, and, therefore,
it must be presumed that the jury did
not consider the Commonwealth’s victim

fmpact testimony in rendering its verdict.
As such, we hold that Appellant has
failed to establish a hasis for relief. See
id. (rejecting the appellant’s challenge to
the trial eourt’s admission of vietim im-
pact testimony, inter olia, on the basis
that the jury did not find any of the
proffered mitigating circumstances, and,
thus, failed to demanstrate prejudice).

[28] Notwithstanding the above, Ap-
pellant maintains that the victim impact
evidence admitted by the trial court in the

.instant case “was so overwhelming that it

amounted to an additional super aggrava-
ting circurastance,” and was so “overpow-
ering, emotional {and] highly prejudicial,”
that ite admission violated his due process
rights under the Fourteenth Amendment,
and his Highth Amendment right against
cruel and unusnal punishment. Appellant’s
Brief at 42. This Court addressed a similar
argument in Commonweoith v. Ballard,
622 Pa. 177, 80 A.3d 380 (2018), wherein
the appellant alleged that the quantity and
tenor of the victim impact testimony .ad-
mitted at his trial violated his right to due
process and his right to be free from crnel
end unusual punishment under both the
Pennsylvania and U.8. Constitotions, Bal-
lard pled guilty to four counts of first-
degree murder, and, following a penalty
phase hearing, the jury returned a sen-
tence of death on each of the counts. On
Count 1, the jury found two aggravators
and one mitigator (extreme mental or emo-
tional disturbanee); on Count 2, the jury
found one aggravator and no mitigators;
and on Counts 3 and 4, the jury found two
aggravators and no mitigators,

Like Appellant herein, Ballard argued,
inter alia, that vietim impact testimony
can “becomel ] its own de facto aggrava-
ting factor,” particularly hecanse juries are
not provided proper guidance as to how to
congider such testimony against the statu-
tory aggravating and mitigating factors.
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Id. at 408. In rejecting Ballard’s constifu-
tional arguments, we first observed that, in
Payne v, Tenmessee, 501 U.S. 808, 111
S8.Ct. 2597, 115 L.E42d 720 (1991), the
United States Supreme Court declared
that “a State may properly conclude that,
for the jury to assess meaningfully the
defendant’s moral culpability and blame-
worthiness, it should have before it at the
sentencing phase evidence of the specific
harm eaused by the defendant,” especially
given the state’s interest in rebutting a
defendant’s mitigation evidence. Id. at 825,
111 8.Ct. 2597. In Payne, the high Court
overruled its prior decision in Booth o
Maryland, 482 U.S. 496, 107 8.Ct. 2529, 56
L.E4d.2d 440 (1987), which prohibited the
introduction of vietim impact testimony at
a eapital sentencing hearing on the ground
that such testimony was irrelevant to the
proceedings and created “a constitutionally
unaceeptable risk that the jury may im-
pose the death penalty in an arbitrary and
capricious manner.” Id at 50208, 107
3.Ct. 2529, .

We further noted in Ballard that, subs
quent to Poyme, and beginning with our
decision in Commonawealth v Means, 565
Pa. 309, 773 A.2d 143 (2001) (Opinion An-
nouncing Judgment of Court (“OAJC}),
this Court has ruled that vietim impact
testimony  admitted under  Section
9711(a)(2) is constitutional. See Meons, 773
A24d at 154; see also id. at 159 (Saylor, J.,
concwrring) (apgreeing with conclusion in
OAJC that amendment to death penalty
statute allowing vietim impact testimony is
constitutional). The OAJC in Meams stat-
ed:

[Vlictim impact testimony is just one
of the relevant factors the jury may
consider when weighing the aggrava-

24. In his concwrring and dissenting opinion,
Justice Wecht credits Appellant’s argument in
part, concluding that the vietim impact evi-
dence “was so emotionally overpowering, and
so extensive, that it necessarily inhibited the
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ting and mitigating circumstances it’
has found during its deliberations on
sentence, The addition of viethm im-
pact festimony into the deliberative
process is not such an arbitrary factor
that its inclusion would preclude
meaningful appellate review. We are
satisfied that the trial judges of this
Commonwealth can adeguately pre-
vent unduly prejudicial and inflamma-
tory informaftion from entering into
the jury’s deliberations in the guise of
vietim impaet testimony.

Id. at 154,

Finally, we held in Bollord that the
appellant’s claims fafled, as they involved
“a full panoply of arguments we have con-
sidered and rejected in prior deeisions,” 80
A3d at 404, including Means, 773 A2d at
154 (rejecting argument that jury is not
given proper direction in how to weigh
vicHm impaet testimony); Fichinger, 915
A2d at 1189 (rejecting argirment that vie-
tim impaet testimony amounts fo imper-
missible “non-statutory” aggravating fac-
tor); and Commonmwealth ». Williams, 578
Pa. 504, 854 A 2d 440, 446 (2004) (rejecting
arguments that testimony unconstitutional-
ly foenaed jury on vietim’s life and amount-
ed to “super aggravating factor™); see also
Harris, 817 A2d at 1053 (rejecting the
appellant’s argument that the admission of
victim impact testimony is “violative of the
due process, equal protection, and cruel
and unusual punishment clauses” of the
Pennsylvania. and Federal Constitutions).
Accordingly, we reject Appellant’s claim
that the trial ecourt’s admission of the vie-
tim impact evidence in the instani case
violated his constitutional rights under the
Eighth and Fourteenth Amendments

ability of this jury to fairly assess this case.”
Concurring and Dissenting Opinion (Wecht,
1) at 1095, While we believe that reasonable
minds could disagree about the emotional
weight of some of the challenged evidence, we
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IV. Challenge to Trial Court’s Jury
Instruction on Mitigation

[29] In his final briefed issue, Appel-
lant asserts that the trial court abused its
diseretion in denying his request for the
following jury instruetion:

To establish a2 mitigating cirecumstance
to which you should consider and give
effect, the Defondant need not establish
a nexus between the mitigating circum-
stanee and the crime. In other words,
~ the mitigating circumstanes need not be
a defense or an exeuse for the crime.
Tennard v Drethe, 542 U8, 274, 286
[124 S.Ct. 2562, 159 L.Ed.2d 384] (2004).

Appellant’s Brief at 48. In Tennard, the
high Court explained that a Texas capital
sentencing scheme which required a nexus
between a defendant’s profiered mitigation
evidence and the alleged crime was uncon-
stitntional, and that a defendant is entitled
to have the jury consider evidence which
might serve as a basis for a sentence less
than desth. 542 U.S. at 285-87, 124 8.Ct.
2562,

[30,31] This Cowrt reviews penalty-
phase jury instructions in the same man-
ner in which it reviews challenges to jury
charges given during the guilt phase of
trial; specifieally, we consider the charge in
its entirety, rather than diserete portions
of the instruction. Fichinger, 915 A.2d at
1138, In addition, trial couris are free io
nse their own expressions, so long as the

cannot agree that, in the context of this case,
the challenged evidence overpowered the
jury's ability to determine if a death sentence
was warranted. The instant case involved the
meticulously-planned and premeditated mur-
der and attempted murder of two police offi-
cers, for which the evidence of Appellant's
guilt was pervasive and largely unchallenged.
The jury was presented with proof of five
aggravating factors, including the death of 2
palice officer, While Justice Wecht opines that
“it is impossible not to conclude that the
victim impact evidence tock on the predomi-

concepts at issue ave clearly and aceurate-
Iy presented to the jury. Id.

Preliminarily, and as the Commonwealth
observes, the constitutionality of Pennsyl-
vania’s capital sentencing scheme, in con-
trast to the Texas sentencing scheme at
issue in Tewnard, has been upheld by the
United States Supreme Court. Indeed, in
Blystone v. Penmsylvenia, the high Court
stated:

We think that the Pennsylvania death
penalty statute satisfies the requirement
that a eapital sentencing jury be aliowed
to eonsider and give effect fo all relevant
mitigating evidence. Section 9711 does
not limit the types of mitigating evi-
dence which may be considered, and
subsection (e) provides a jury with a
nonexelusive list of mitigating factors
which may be taken inte acecunt — in-
cluding a “catchall” category providing
for the consideration of “[ajny other evi-
dence of mitigation concerning the char-
acter and recard of the defendant and
the circumstances of his oifense.” See 42
Pa.Cons.Stat. § 9711(e)(R) (1988).

494 T.S. 209, 305, 110 S.Ct. 1078, 108
1.Ed.2d 255 (1990).

The trial court in the instant case de-
seribed for the jury 29 specific “matters,”
which, “ proven to [the jury’s] satisfaction
by a preponderance of the evidence can be
mitigating  cireumstances,” N.T. Trial,
4/26/17, at 159-62.% The trial court further
instrueted the jury:

pant evidentiary 'role for the Common-
wealth”, id, at 1095, we conclode that, de-
spite the victim impact evidence presenied,
the predominant evidentiary consideration in
this case was the murder and attempted mmur-
der of two police officers.

25, The “matters” were described by the trial
court as follows:

1. [Appellant] has no history of violent in-
fractions at the Pike County Correction-
al Facility;
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In making the decision whether or not
to impose the death penalty upon Rrie
Frein it iz enfirely proper for you to
consider sympathy or mercy as a reason
to impose a life sentence subject to the
following instructions.

This sympathy or mercy which you

may wish to show Erie Frein must be
founded upon any item or items of evi-
dence any one ar more of you find to be
a mitigating circumstance. That is worth
repeating. The sympathy or merey
which you may wish to show Eric Prein
raust be founded upon evidenee any one
or more of you find to be a mitigafing
circumstanee.

Id. at 163,

Nevertheless, noting that, of the 29 miti-
gating circumstances proffered by the de-

2. Euogene Michael Frein bad a prior prob-
lem with alcoholism;

3. JAppellant] was raised by a verbally
abusive Father;

4. [Appellant] had a learning
during his childhoaod;

5. [Appellant] could not read on his own
until the 6th grade; :

4. [Appellant] stuttered as a child;

7. [Appellant] was isclated from extended
family members;

8. The parents of [Appellant] had marital
problems during the time he lived in
their home; :

9. RBugene Michael Frein tanght and dis-
cussed firearms with {Appellant];

'10. Bugene Michael Frein discussed anti-
government and anti-police views with
[Appeliant];

11, ([Appellant} was proud of and looked
up to his Father; ;

12. Debbie Frein was more concermed
with her appearance than her chil-
dren;

13, [Appellant] played video games;

14, Engene Michael Frein discussed sur-
vival tactics with [Appellant];

15, Eugene Michael Frein was the owner
of the sniper handboaok located in [Ap-
pellant’s] bedroomy;

16. Eugene Michael Frein lied about his
military service to [Appellant] and
family members;

disability
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fense in his case, only two — Number 9
(Appellant’s father taught and discussed
firearms with him) and Number 10 (Appel-
lant’s father disecussed anti-povernment
and anti-police views with him) — “may
have explained or could have implied a
reason for caunsing” his commission of the
crime, Appellant contends that the re-
quested instruction was necegsary “to fem-
per an argument from the prosecution that
{Appellant’s] love for his parents and fami-
Iy has no connection fo the offense.” Ap-
pellant’s Brief at 44-45. Appellant suggests
that “at least one, and perhaps more than
ore [mitigating eireumstance], would have
been found if the miligation instruction
had been given.” Id. at 46.

Initially, we note that Appellant does not
support this particnlar elaim with any cita-

17. [Appellant] encouraged Warren Ahner
to pursue his eareer interests;

18. [Appellant] loves his brother’s children
Addison and Timaothy;

19. [Appellani] expressed remorse for his
offenses and concern for the vietim's
famiby;

20. {Appellant] told the state police where
‘an additional rifle could be located;

21. [Appellant] apologized to his own faro-
ily in the video interview,;

22. [Appellani] surrendered to the T.S.
Marshalls without incident;

23, TAppellant] cooperated with the state
police during the video interview;

24, [Appellant] worked at Camp Minei at
the Firearm Ipstruction Station;

25. [Appellant] completed 92 college cred-
its;

26, [Appelant] made Tiffany Frein feel
like someone loved her;

27. [Appellant] was Tiffany Frein's protec-
tar;

28. There was little effective communica-
tior in the Frein household;

29. Any other evidence of mitigation con-
cerning the character, background,
and record of [Appellant] and circum-
stances of his offense.

N.T. Trial, 4/26/17, at 160-62,
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tion to the recaord, and we are unable to
Jocate any place in the record that eorrabo-
rates Appellant's characterization of the
Comroonwealth's argument. Regardless,
however, this Cowrt has previously ex-
plained that Tennard:

hold[g] evidence relavant to a defen-

dant’s character must be admitted in a

capital sentencing if a defendant offers

it. In no way [does the] case[] say the
jury is requived to give it any weight, or
that the Commonwealth is not permitted
- to.argue against it or produce contrary
evidence. Tt is well settled “[a] prosecu-
tor may rebut mitigation evidenee in his
arguments and may urge the jary to
view such evidence with disfavor.”
Commonwealth v. Bichinger, 631 Pa. 138,
108 A.3d 821, 838-39 (2014).

The trial court’s instructions in the in-
stant case were consistent with the high
Clourt's decisions in Tennard and Blystone,
as well as this Court’s deeision in Fiching-
er. Accordingly, we hold that Appeltant is
not entitled to relief.

V. Statirtory Review of
Death Sentence

[382] As a final matter, although Appel-
lant does not raise the issue in his brief,
this Court is reguired to conduet an inde-
pendent review to determine (1) whether
the sentence of death was the product of
passion, prejudice, or any other arbitrary
factor; or (2) if the evidence fafls to sup-
port the finding of at least one aggravating
circumstance listed i 42 PaCR
§ 9711(d). See 42 Pa.C.8. § 9711(h)(3) (re-
quiring affirmance of the sentence of death
unless this Court concludes either of these
two factars are present); Ballerd, 80 A3d
at 409-10,

26. The felony offenses included criminal at-
tempt to commit first-degree murder; crim-
inal attempt to commit morder of a law
enforcement officer; assault of 2 law en-

[33] Following a thorough review of
the entire record in this ease, we hold that
Appellant’s sentences of death were not
the product of passion, prejudice, or amy
other arbitrary factor, but, rather, were
supported by the overwhelming evidence
that Appellant fatally shot Corporal Dick-
son, a law enforcement officer, with malice
and the specific intent to kill. Moreover,
the Commonwealth proved the following
aggravating factors beyond a reasonable
doubt: (1) the victim was a police officer
killed in the performance of his duty, 42
Pa.C.8, § 9711(d)(1); (2) the offense was
committed during the perpetration of 2
felony, 4d, § 9711(d)(6); % (3) Appellant
lmowingly creating a grave risk of danger
to other persons, including Trooper Doug-
lass snd Nicole Palmer, id. § 9711(@XTy
and (4) Appellant had been convieted of
another state offense at the time of the
offense at issue for which a sentence of life
imprisonment or death was imposable, id.
§ 9711{d)(10). As the jury found no miti-
gating  cireumstances, Appellant’s sen-
tenees eomply with the statutory mandate
for the imposition of a sentence of death
where one or more aggravaiing circurn-
stances and no mitigating circomstances
are found. See id. § 9711(e)(1)({v). Aecord-
ingly, there are no grounds upon which to
vacate Appellant’s sentences’ pursuant to
42 Pa.C.8. § 9711(h)(3@), and, for all of the
ahove reasons, we affirm Appellant’s con-
victions and sentences of death.

Chief Justice Saylor and Justices Baer,
Dougherty and Mundy join the opinion.

Justice Donohue files a concmrring
opinion,

Justice Wecht files a coneurring and
digsenting opinion.

forcement officer; terrorism; weapons of
mass destruetion; and discharge of a fire-
arm into an occupied structure.
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JUSTICE DONOHUE, Concurring

I join the Majority’s opinion exeept
with respeet to is reasoning in comnec-
tion with its disposition of Frein’s chal-
lenge to the admission of vietim fmpaect
evidence. In this regard, I find compelling
Justice Wecht's contention that at some
point, the guantum of admitted vietim im-
pact evidenee may overwhelm any notions
of fndamental fairness in the sentencing
proceeding, resulting in a violation of the
defendant’s due process rights. Coneur-
ring and Dissenting Op. (“CDO”) af 1092-
98. I likewise agree with Justice Wecht
that in such circumstances, we cannot (as
does the Majority here) rely upon the
general presumption that the jory fol-
lowed the trial court’s instruetions not to
consider any victim impaet evidencs untl
after it completed its inquiry concerning
mifigating and agpravating eireumstances.
Id. at 1094-95. In some cases, the extent
and nature of emotonally compelling vie-
tim impact testimony may overwhelm a
jury's ability to rationally and reasonably
evaluate the existence, or lack thereof, of
partienlar mitigating and aggravating cir-
cumstances,

Despite these philosophical agreements
with Justice Wecht's underlying premises,
I must nevertheless concur in the result
reached by the Majority; namely, to deny
relief on Frein's vicim impact evidence
challenge. Section 9711(a)(2) of the Penn-
gylvania Sentencing Code defines vielim
impact evidence as “evidence’ concerning
the vietim and the impact that the death of
the victim has had on the family of the
vieim.” 42 Pa.CB. § 9711(a)2). 'This

1. In Commonwealth v, Hitcho, 633 Pa. 51,
123 A3d 731 (2015), the Court appeared to
dispute the hmitations on vicim impact evi-
dence outlined in Means, indicating that
“[v]ictim impact evidence is simply another
form or method of informing the sentencing
authority about the specific harm caused by
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Court has ruled that, in accordance with
section 9711(a)2), it is “wholly appropriate
and admissible at the sentencing phase of
a capital case” for the Commonwealth to
offer into evidence “parsonal account{s] de-
scribing the devastating impact the mur-
der[ 1 had on the surviving families.” Com-
monwealth v. Flor, 606 Pa. 384, 938 A.2d
606, 634 (2010) (quoting Commonaealth v.
Baumhammers, 559 Pa. 1, 960 A2d 59, 93
(2008) ); see also Commonwealth v. Rega,
593 Pa. 659, 933 A2d 997, 1023 (2007)
(affirming, under section 9711(a)(2), trial
eourt’s admission of viethm impaet testimo-
ny by the decedent’s brother becanse it
had been “offered to impress upon the jury
the human effects of [the afppellant’s
erimes”).

Importantly for pregent purposes, how-
ever, this Court has placed two significant
limitations on the nafure of viefim impact
testimony that may be admitted in the
penalty phase of a capital frial, First, vie-
tim impaet evidence may not consist of
‘“maye generalizations of the effect of the
death on the commumity at large.” Com-
monwealth v. Fichinger, 591 Pa. 1, 915
A2d 1122, 1139-40 (2007). Second, victim
impaet evidence must be about the impact
of the vietim's death on the family rather
than general information about particular
characteristics of the victim presented in a

. vacuum. See Commonwealth v. Means, 565

Pa. 809, 773 A.2d 143 158 (2001) (“General-
izations of the effect of the victim's death
on the community at large, or information
concerning the particular characteristics of
the victim presented in a vacuum will not
fall within the ambit of [secton
9711(2)(2) 1.7); ! Commonwealth v Singley,

the crime in guestion.” Id at 761 (quoting
Fior, 998 A.24d at 633}, In my view, however,
victim impact evidence must, by definition, be
closely tied to the impact of the murder. Gen-
eral information of the victim's personal char-
acteristics “presenied in a vacuum,” Means,
773 A.2d at 158, does not constitute “impact”
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5%2 Pa. 5, 868 A.2d 408, 415 (2005) (“The
enrnulative effect of the testimony clearly
demonstrates that the deaths had a pro-
found effect on the respective families. The
testimony was not generalized statements
on the effect of deaths of Christine Rohrer
and James Gilliam on the community, nor
did it concern any of the victim's particular
characteristies.”).

With these lmitations in mind, if is
clear, as the Majority essentially concedes
and Justice Weeht points out, that a sub-
stantia]l quantum of the “vieim impact evi-
dence” introduced by the Commonwealth
in the penalty phase of Frein's trial was
not proper vickim impact evidence at all.
Over the eourse of two days, the Common-
wealth presented the testimony of ten wit-
nesseg, including Trooper Dickson’s wife,
mother, father and sister. While some of
this testimony clearly related the impact of
the murder on his family, much of it argn-
ably did not. As described by dJustice
Weeht, one example would be the highly
detailed testimony of Trooper Dickson's
widow as to the couple's fertility struggles,
her diffieult pregnancy and complications
associsted with the birth of the couple’s

_second child, See CDO at 1094, Four of
Trooper Dickson’s colleagnes with the
Pennsylvania State Police testified to thejr
respect for him as 2 man and 2 fellow
officer. N.T',, 4/20/2017, at 99-108 (Sergeant
Michael Walsh), 111-29 (Iieutenant Sean
Jennings); N.T., 4/21/2017, at 12-20 (Major
John Dougherty, refired), 20-39 (Sergeant
Derek Felsman). They deseribed for the
jury letters of accommodation, awards and
promotions he received, including instane-
es in which he exemplified skill and brav-
ery as a trooper. See, eg., N.T., 4/20/2017,
ab 114-16; N.T., 4/21/2017, at 14-19, 80-81.

evidence at all. Moreover, section 9711(2)(2)
expressly limits the type of impact that may
be addressed in a penalty phrase proceeding
to the impact of the murder on the victm's

They also related their shared trials and
tribulations with him during their time
together at training classes and as young
officers on the force. Ses, eg., N.T,
4/20/2017, at 101-08; N.T, 4/21/2017, at 21-
29, Ancther witness related for the jury
how Trooper Dickson had saved her life by
preventing her from committing suicide in
the immediate afiermath of her son acd-
dentally shooting and killing her husband.
N.T., 4/21/2017, at 9-12. Trooper Alex
Donglass, who was shot by Frein during
the events resulting in Trooper Dickson's
murder, testified regarding his eontinuing
medical complications from his severe inju-
ries. N.T., 4/20/2017, at 131-35. Finally,
there was the video of Trooper Dickson's
cadet class graduation ceremony, inclnding
the speech by then-Deputy Distriet Attor-
ney Mark Tranquilli, as well-described by
both the Majority and Justice Weeht, re-
lating to the prior murder of another state
trooper. N.T., 4/21/2017, at 80.

Critically, Frein (through his eounsel)
did not object to the introduction of any of
this evidence on the grounds that it was
inadmissible under the definition of viekim
impact evidence set forth in section
9711(a)(2), ineluding the above-described
limitations on such evidence as established
by this Court (e., that-the evidence re-
flected impact on the community in gener-
al or on partienlar characteristics of the
victim unrelated to impact on the family).
We cannot presume how the trial court
here would have ruled on any of the statu-
torfly-authorized objections that counsel
could have made but did not, and I do not
pretend to do so here. If the available
evidentiary objections had been asserted
and the trial eomrt had granted some or
most of them, we would have a very differ-

family, without any reference to iﬁlpact on
the commumity at large. 42 PaC.5.
& 9711{a)(2).
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ent, and considerably smaller, record be-
fore us now — which may or may not have
supported Frein's due process claim. Al-
ternatively, if the trial court had denied
the statutory objections, Frein could have
challenged these evidentiary rulings on ap-
peal to this Cowrt as grounds for a new
penalty phase trial, while simultaneously
presenting his due process constitutional
arguments.

It is for this reason that I cannot agree
with Justice Wecht's contenfion that
Frein's failure to assert objections under
section 9711(a)(2) is irrelevant to the due
process claim he now asserts. It is axio-
matic that in order to preserve a claim for
appeal, & party must make a timely and
specific ohjection at trial. See, eg., Com-
monwealth v Hairston, 624 Pa. 143, 84
A.3d 667, 672 (2014), cert. dended, — U.8.
—, 135 8.Ct. 164, 150 L.F:d.2d 118 (2014)
(finding challenge to admission of vicHm
impact evidence waived for failure to ob-
ject to s admission at trial}; Common-
wealth v Ballard, 622 Pa. 177, 80 A.3d 380,
406 (2018), cert. denied, 573 U.S. 940, 134
8.Ct. 2842, 189 L.Ed2d 324 (2014) (“[Iit
was still incumbent upon appeliant to ob-
jeet [to aliegedly improper victim jropact
evidence] and to give the trial eourt the
option of a corrective measure”); Com-
monwealth v. Kennedy, 598 Pa. 621, 959
A .2d 9186, 922 (2008), cert, dended, 556 U.S,
1258, 120 S.Ct. 2433, 174 L.Ed2d 229
{2009); Commonaweolth v. Powell, 598 Pa.
224, 956 A.2d 406, 423 (Pa. 2008); Com-
monmwealih v. Moy, 584 Pa. 640, 887 A.2d
750, 761 (Pa. 2005); PaR.AP. 302. Even

2. Justice Wecht is of the mind that “[tthe
constitutiona! and statutory claims are dis-
tinct. The viability of one is not dependent
upon taking any action relative to the other.”
CDO at 1093 n.4. While T agree that the
claims are distinct, I do not agree that one is
not dependent on the other. The assertion of
statutory objections is directly related to the
viability of a due process claim based on the
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constitntional clgims are waived if they are
not raised before the tvial court. Kennedy,
959 A 24 at 922 (finding Sixth Amendment
issue waived where defendant failed to
raise objection on this basis at trial). The
penalty of waiver is the result for failing to
object, even in capital appeals. Hadrsion,
84 A.8d at 672; Ballard, 80 A.3d at 406. ITn
my view, then, a defendant eannot fail to
object based upon statutorily available ex-
ceptions fo the infroduction of evidence
and then demand 2 new frial on the
grounds that the sheer guantum of evi-
dence introduced against him violated his
due process rights. To hold otherwise
would permit a capital defendant, through
counsel, to create for himself or herself the
grounds for a new penalty phase trial with-
out giving the trial court the ability to
appropriately consider and exelnde testi-
mony. This is particularly trne in a case
like this one, where some of the evidence
was plainly vipe for an objecton that it
violated the parameters of section

9711(a)2). For example, neither Trooper

Douglass’ vivid testimony regarding his

.own injuries nor Attorney Tranquilli’s

graduation ceremony remarks appear to
bear any elear relationship to the impact of
Trooper Dickson’s murder on his famfly?

Asg this Court has often said, our trial
courts must act as the gatekeepers for the
infroduction of vietim impact evidence,
which must of necessity include ensuring
compliance with the statufory requirve-
ments. See, eg., Bichinger, 915 A2d at
1189 (“[Olur trial judges are more than
capable of overseeing the presentation of

nature and guantity of the victim impact evi-
dence admitted. See id. The viability of statu-
tory objectons, had they been made by
Frein's counsel and tuled on by the trial
court, could have affected the nature and
quantity of victim impaect evidence received
by the jury, which, in turn, necessarily effects
whether there is a viable due process claim.
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evidence so that overtly passionate, inten-
tionally biased and inflammatory material
is kept out of the eourtroom.”). We have
also observed, however, that “relief is al-
ways available to correct those situations
where unduly prejudieial information is in-
troduced which renders the sentencing
process fundamentally unfair.” Means, 773
A.24 at 150 (citing Payne v. Tennessee, 601
U.S. 808, 831, 111 8.Ct. 2597, 115 L.Ed.2d
720 (1991) (O'Comnor, J., concurring));
Commonwealth v Willioms, 578 Pa. 504,
854 A.2d 440, 446 (2004). In either ease,
statutorily available objections mmnst be
made to provide the frial court with the
opportunity to eontrol, and correct, if need
be, the admission of alleged victim impact
evidence before the defendant may fairly
challenge the trial court’s failure in this
regard, Hairston, 84 A.3d at 672; Ballavd,
80 A.2d at 406. Frein, through his counsel,
did not provide the trial cowrt with the
opportunity to do so here®

. For these reasons, I must coneur in the
 result reached by the Majority to deny
* Frein & new penalty phase trial. In my
view, given the record eurrently before us,
consideration of a new penalty phase trial
must await collateral review.

3, 1find counsel's inaction critical because the
failure to make the appropriate objections
contributed to the prejudicial state of the rec-
ord against Frein, Justice Wecht describes
Frein's due process challenge as being based
the nature and quantity of vicHim impact evi-
dence admitted at triaf. CDO at 1092-93. The
problem with this premise is that some of this
evidence, as described above and acknowl-
edged by the Majority and Justice Wecht, see
MO at 1074-75; CDC at 1094-95, plainly was
not victim impact evidence as defined by stat-
ute. Thus, the wholesale consideration of all
of the evidence received, even that which was
statutorily inadmissible with no objection
raised, provides a faulty foundation for a due
process challenge based on the quality and
quantity of victim impact evidence admitted.

JUSTICE WECHT, Concurring and
Dissenting

I join the learned Majority’s fine opinion
in all respects, save for Part III, and save
far the Majority’s ultimate disposition de-
nying Eric Frein a new penalty phase
hearing.

Relying principally upon the general
presumption that jurers follow a trial
judge’s instructions, the Majority in Part
III rejects Frein's elaim that the vietim
jmpact evidence presented to the jury vio-
lated his constitutional right to due process
of law! The overwhelming victim impaet
evidence in this casa—some of which was
not vietim impact evidence at all—exceed-
ed constitutionally permissible limits, In
view of the frial eowrt’s eyror in this re-
gard, this Court is bound as a matter of
constitutional law to vacate Frein's death
sentence and to remand the case to the
trial eowrt for a new penalty phase. Thus,
as to Part IIT and the Court's decision not
to afford Frein a new sentencing hearing,
1 respectfolly dissent.

* ok %

Before delving into the issue of vichm
impact evidence, I am obliged to address

Frein's counsel chjected to various items of
evidence on the grounds that it was excessive
and/or cumulative, See N.T., 4/20/2017, at 75
71, 81-82, 95, 1058, The trial court denied
these objections, indicating on at least one
occasion that there is no “textbook amount”
of permissible victim fmpact evidence. N.T.,
4/21/2017, at 48. Even then, Frein's counsel
failed to lodge statutory objections. I reiterate
that had he done so, it is possible that we
would bave a different record before us. I am
unwilling to undertake a due process analysis
in this context, where the record contains
evidence that plainly was not admissible as
victim impact evidence, and this impermissi-
ble evidence contributes to the “guality and
quantity” of evidence upon which the due
process claim is based.

1. See Maj. Op. at 1074-75.
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the viability of Frein's contention that
Penngylvania State Police (“PSP”) person-
nel violated his constitutional rights when
they failed to inform him, before he waived
his Miranda? rights, either: (1) that his
parents had retained an atforney to assist
him after he was apprehended; or (2) that
this attorney arrived at the PSP barracks
during the initial stages of the interroga-
tion and was nonethelegs prevented from
aceessing him. The Majority appropriately
declines {0 address this claim in light of its
resolution of Frein’s other suppression is-
sue. See id. at 1071-72 (“[Alny error by
the trial court in refusing to suppress Ap-
pellant’s statement was harmless in light
of the overwhelming, properly admitted,
evidence establishing Appellant’s guilt.”).

I join this aspect of the opinion. Prinei-
ples of jndicial restraint counsel that, in
the ordinary course, this Court ghould not
decide that which iz not neeessary to re-
solve a case, The prudential choiee not to
address the Mirando issue here should not
be constrned as any holding concerning
the substantive viability of a similar chal-
lenge in foture cases, nor as an endorse-
ment, of the actions undertaken by PSP
perscnnel in this case. Those actions,
which I detail immediately below, raise
froubling and significant constitutional
concerns that are not fully resalved -or
foreclosed hy precedents of the Supreme
Court of the United States or this Court.

On October 30, 2014, Frein's parents
watched loeal television news coverage of
Frein's arrest for the murder of PSP Cor-
poral Bryon K. Dickson. When Frein ap-
peared on the television sereen, his par-
ents noticed that he had sustained facial
injuries. Concerned about both Frein's
well-being and his legal rights, Frein’s par-
ents contacted Atforney dJames Swetz.
Frein’s parents retained Aftorney Swetz
and asked him fo go to the PSP barracks

2. See Miranda v. Arizona, 384 1.8, 436, 86
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where Frein was being held, in order to
assess Frein’s physical condition, to invoke
Fyrein’s right to counsel, and to diseuss
with Frein his right to remain silent,

At 848 pm., Attorney Swetz phoned
PSP dispateh and told the dispatcher that
he was hired by Frein's family and that he
intended fo go to the barracks to infervene
before PSP personnel began to interrogate
Frein. The dispatcher responded by pro-
viding Attorney Swetz a relevant tele-
phone number.,

Attorney Swetz dialed that telephone
rmamber. A PSP trooper answered the call
and told Attorney Swetz that he would not
be granted entry into the barracks, that
Frein was an adult who could make his
own decisions, and that, np fo that point in
time, Frein had not requested a lawyer.
Attorney Swetz replied emphatically, tell-
ing the trooper that he was invoking
Frein's right to counsel, an invocation that
he believed would serve to ferminate or
forestall the interrogation. The trooper re- -
sponded by repeating that, if Attorney
Swetz showed up at the barracks, he would -
not be permitted to enter the premises, let
alone to see Frein.

Despite the warning, Attorney Swetz
drove to the PSP barracks. While en route,
Attorney Swetz received a cazll from some-
one at the barracks inquiring as to the
time that he expected to arrive, as well as
the make and model of his vehicle, When
Attorney Swetz arrived, he encountered a
multitude of PSP troopers, some in camou-
flage, standing outside of the barracks.
Attorney Swetz approached the troopers
and tried to explain that he was there to
invoke Frein's Miranda rights. He again
was told that he was uot permitted to
enter the building. He was directed to a
parking spot on the side of the road.

8.Ct. 1602, 16 L.Ed.2d 694 (1966).
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While parked, Attorney Swetz atiempt-
ed to reach Pike County District Attorney
Ray Tonkin by telephone, A dispatcher
answered the eall and took Atforney
Swetz' cell phone number. Minutes later,
two plainelothes troopers approached At-
torney Swetz in his car and told him that
Distriet Attorney Tonkin would return his
call shortly, While Atiorney Swetz waited,
he telephoned Frein's father, who told Af-
torney Swetz that television news was cov-
ering a live press conference, at which it
was being reported that Frein was npot
represented by counsel, At that point, At-
torney Swetz became convinced that he
was not going to be allowed into the bar-
racks, so he drove home.

At 1:18 am., Distriet Attorney Tonlkin
returned Attorney Swetz’ earlier call. The
purpose of the eall was to inform Attorney
Swetz that Frein was scheduled for an
arraignment later that morning, Distriet
Attorney Tonkin alse told Attorney Swetz
that the Commonwealth would file 2 mo-
tion to move the arraignment from a local
magisterial distriet judge’s office to the
Pike County Comrthouse. Attorney Swetz
informed Distriet Attorney Tonkin that,
due to a previously scheduled court ap-

3. A brief note is in order regarding the short

form of citation that I use when I refer to
Moran v, Burbine, 475 U.S, 412, 106 8.Ct
1135, 89 L.Ed.2d 410 (1986). According to
The Bluebook, when using a short form cita-
tion, one should “avoid using the name of 2
geographical or government unit, a govern-
ment official, or a common liigant” THe
Bruesoox: A Unrorm Sysrem oF Crmation Ro
10.9(2)(i), at 116 {Cohumbia Law Rev. Ass'n et
al, eds,, 20th ed, 2015). At the time Moran v.
Burbine was decided, John Moran was the
Superintendent of the Rhode Island Depart-
ment of Corrections, i.e, a government offi-
cial and, likely, a common litigant. Thus, in
compliance with standard Bluebook format,
when using the short form citation, I use
“Burbine " rather than “Moran."

I note nonetheless that, with regard to Mor-
an v, Burbine, courts generally have not opted
to cite the case as "“Burbine.” For instance, in

pearance in another county, he would not
be sble to attend the arraignment. Attor-
ney Swetz did not appear at the arraign-
ment. Notably, however, in the Common-~
wealth’s motion to change the venue of the
preliminary arraignment, Distriet Attorney
Tonkin listed Attorney Swetz as Frein's
eounsel of record.

At no point did anyone tell Frein that
his parents had retained Attarney Swetz to
represent him during the interrogation, or
that Attorney Swetz was present af the
PSP barracks for that purpose. As well, no
ane told Corporal Clark, Trooper Mulvey,
or ATF Agent Dressler, all of whom were
involved in the interrogation of Frein, that
Attorney Swetz was at the barracks or
that Swetz had attempied to invoke
Frein’s right to counsel, Presently, Frein
argnes that, by failing to inform him of
Attorney Swets’ presence at the barracks,
and by preventing Swetz from accessing
him, the Commonwesalth and its agenis
viclated Frein's Fifth, Sixth, and Four-

‘teenth Amendment rights, as well as his

rights under Article I, Section 9 of the

' Pennsylvania Constitution.

In Moran v. Burbine, 475 U.5. 412, 108
S.Ct. 1136, 89 L.Ed2d 410 (1986)?® the

Commonwealth v. Arroyo, 555 Pa. 125, 723
A2d 162 (1999), this Court elected to use
“Moran ” in its short form references to the
case. Similarly, in several instances, Justices
of the Supreme Court of the United States
also referred to the case in short form as
“Moran.” See, e.g., Moutgjo v. Louisiana, 556
U.8. 778, 791,'129 8.Ct, 2079, 173 LEd.2d
955 (2009); Rothgery v. Gillespie Cty.,, 554
U.8. 191, 207, 128 S.Ct. 2578, 171 L.Ed.24
366 (2008); Missouri v. Seibert, 542 T.5. 600,
625, 124 5.Ct. 2601, 159 L.Ed.2d 643 (2004)
(O’Connor, J., dissenting); McNeil v. Wiscon-
sin, 501 U.S. 171, 181, 11§ 8.Ct 2204, 115
LEd.2d 158 (1991). However, in Berghuis v.
Thompkins, 560 U.8. 370, 382, 130 S.C.
2250, 176 L.Ed.2d 1098 (2010}, Justice Kan-
nedy, writing for the majority, elected to use
“Burbine" as the title for the short form
citation. Like the Berghuis Court, { use "Bur-
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Supreme Court of the United States held
that gimilar actions by police officers did
not offend either the Fifth or Sixth
Amendments to the United States Consti-
tution. Shortly after Burhine was arrested
in Cranston, Rhode Island in connection
with a burglary, police officers discovered
information connecting him to a murder
that ocenrred in Providence, Rhode Island.
The arresting officers contacted officers
from Providence and informed them of
both their suspicion that Burbine had com-
mitted the murder and the fact that Bur-
bine was in police cnstody. Id. at 416, 106
8.Ct. 1185. Three Providence police offi-
cers drove to where Burbine was being
held, intent upon interrogating him about
the murder. Id.

In the meantime, Burbine's sister, who
was aware only of the burglary arrest,
contacted the loeal public defender’s office
and sought legal representation for her
brother, An attorney from that office
called the police station in Cranston where
Burbine was being detained and asked fo
talk with a deteetive. Id. at 417, 106 S.Ct.
1135, When an unidentified person an-
swered, the attorney stated, among other
things, that she would be acting as Bur-
bine’s attorney in the event that the police
interrogated Burbine or placed him in a
lineup. The unidentified person told the
attorney that the police would neither in-
terrogate Burhine that night, nor put him
in & linenp. The person indicated that po-
lice officers had ceagsed their interactions
with Burbine for the night. The ‘person
neither informed the atiorney that Bur-
bine was a suspect in a murder, nor that
the Providence police had arrived in Cran-
ston to interrogate Burbine about that
murder. Burbine was not informed that his
sister had arranged representation, nor
that the attorney had contacted the police
on his behalf. Id.

bine," as that usage aligns most closely with
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Desgpite the representations made to the
public defendar, the Providence police con-
ducted a series of interviews with Burbine
regarding the murder. Before sach inter-
view, the police provided Burbine with M4-
rande warnings. Fach time, Burhine
waived his eonstitutional rights by execat-
ing a written Miranda walver form. At no
point did Burhine change his mind, revoke
his waiver, or ask for an attorney. Jd. at
417-18, 106 8.Ct. 1135. Burhine confessed
to the murder in three written statements,
and he was charged aceordingly. Before
trial, he moved to suppress the statements
on the basis that the police officers’ actions
violated his Fifth Amendment privilege
againgt self-inerimination and his Sixth
Amendment right to counsel, The case
made s way to the United States Su-
preme Court, which granted certiorari to
decide “whether a prearraignment confes-
sion preceded by an ctherwise valid waiver
must be suppressed either becanse the
police misinformed an inquiring attorney
about their plans concerning the suspect
or because they failed to inform the sus-
pect of the attormey's efforts to reach
him” Id. at 420, 106 S.Ct. 1135,

The Supreme Court rejected both of
Burbine’s primary constitutionsl eclaims,
Regarding the Fiith Amendment privilege
against self-imerimination, the Court first
explained that nothing about the actual
Miranda waiver rendered it invalid. Bur-
bine was not subjected to deeeptive or
psychological pressures, nor was there dny
evidence of record to suggest that Burbine
did not comprehend his rights or the im-
pact of his decision to relinguish thern, The
Court then held that an otherwise valid
waiver of one’s Miranda rights ig not in-
validated by forees unknown to the person
in custody. “Events occurring outside of
the presence of the suspect and entirely

the applicable Bluehook rmie.
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unknown to him surely can have no bear-
ing on the capacity to comprehend and
knowingly relinquish a constitutional
right” Id at 422, 106 S.Ct. 11385 The
Court acknowledged that “additional infor-
mation would have been useful” to Bur-
bine, but the Court had “never read the
Constitution to require that the police sup-
ply a suspect with a flow of information to
help him calibrate his self-interest in de-
ciding whether to speak or stand by his
rights.” Jd. In short, once it is established
that the suspect knew, understood, and
waived his applicable rights, ineluding the
prerogative to stop the interrogation by
invoking one of thase rights, “the [Fifth
Amendment] analysis is complete and the
walver is valid as 2 matter of law.” Id. at
422.43, 106 S.Ct. 1135,

The Supreme Court also rejected Bur-
bine’s Sixth Amendment challenge. The
Court noted first that the right to counsel
included within the Miromde warnings is
not & substantive constitutional right, but
instead iz a procedural device ereated-to
provide an extra level of protection over a
suspeet’s Fifth Amendment privilege
against selfinerimimation. Id. at 429, 106
8.Ct. 1185, The sobstantive Sixth Amend-
ment right has no application af the inves-
tigativefinterrogative stage of the criminal
process. The right does not attach until the
government’s role shifts from “investiga-
tion to accusation.” Id at 430, 106 S.Ci.
1185. Becanse Burbine’s three confessions
occurred prior to the initiation of formal
criminal proceedings, the Cowrt found no
Sixth Amendment right to be violated. Jd,
at 432, 106 8.Ct. 1135,

Although it foreclosed Burbine’s claims
based upon the Fifth and Sixth Amend-
ments, the Court nonetheless ackmowl-
adged two other potential avenues for re-
Yief in such circumstances: (1) the Due
Process Clause of the Fourteenth Amend-
ment; and (2) decisions premised exclusive-

ly upon state eonstitutional law. Id. at 428,
42233 106 8.Ct. 1185. The Court briefly
considered whether Burbine’s due process
rights were violated, but held that the
specific facts of the case fell “short of the
kind of mishehavior that so shocks the
sensibilities of civilized soclety as to war-
rant a federal intrusion into the criminal
processes of the States.” Id. at 433-34, 106
8.Ct. 1185, The Court expressly left open
the possibility that “on facts more egre-
gions than those presented here police de-
ception might rise to the level of a due
process violation” Id. at 433, 106 S.Ct
1138,

A number of state supreme courts have
accepted the Burbine Court's invitation to
reconsider the issne as a matter of state
conshitutional law, with some concluding
that such deceptive police behavior violates
their respective state constitutions, See
e.g., State v. Reed, 182 N.J. 287, 627 A.2d
630, 646 (1993) (holding that “the failure of
the police to inform defendant that an
attorney was present and asking to speak
with him violated defendant’s State privi-
lege against self-incrimination™); State v,
Stoddord, 206 Conn. 157, 537 A.2d 446,
451-55 (1988) (holding that the Due Pro-
cess Clanse of the Connecticut Consfitu-
tion imposes a duty upon polee officers to
act reasonably, diligently, and promptly fo
inform a suspect that an attorney present-
ly is making efforts to offer legal assis-
tanee).

Our Court has addressed the question
only once, in Commonwealth v. Arroyo,
5B Pa. 125, 723 A.2d 162 (1999). There, we
did not resolve the issue in & mamner that
would preclude 2 future challenge. Quite
the opposite. In Arroyo, police officers in-
terviewed Arroyo regarding his suspected
role in the death of his eight-month-old
son. Jd. at 164. The police provided Arroyo
with a standard Mirands warnings form,
which Arroyo understood and signed. Ar-
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rayo eventnally admitted to punching his
son in the chest and stomach several
times. During the interrogation, an atbor-
ney retained by Arroyo's girlfriend called
the police station and asked to speak with
Arroyo, secking specifically to ask Arroyo
whether he desired the attorney’s assis-
tance during cuestioning. The police re-
fused to put the attorney in contact with
Arroyo and never informed Arroyo that
the attorney had attempted to contact him.
Id.

Arroyo challenged the poliee. conduet un-
der the Pennsylvania Constitution, assert-
ing violations of his right against self-in-
erimination, his right to due process, and
his right to counsel. Ultimately, this Court
only addressed substantively (and exten-
sively) Arroyo’s right to counsel claim,
holding that Penngylvania’s Artiele T, Sec-
tion 9 right to counsel is coterminous with
the Sixth Amendment right to counsel,
and, therefore, provides no greater protec-
tion at the investigative/interrogatory
stage of the criminal process. Id. at 170,

Arroyo’s remsining constitutional claims
did not receive detailed, substantive treat-
ment. Rather, this Court rejected both
claims essentially on procedural grounds.
As to selfinerimination, this Court ob-
served that Arroyo “pafid] seant attention”
to this argument in his brief. Id aft 166.
This Court then criticized Arroyoe for “ut-
terly failling] to take cognizance of the fact
that this [Clonrt has repeatedly stated that
... the provigion in Article I, § 9 which
grants & privilege against self-inerimina-
tion tracks the protection afforded under
the Fifth Amendment” 7d HEssentially,
this Court dismissed Arroyo’s self-inerimi-
nation argument as substantively undevel-
oped, and for failing to provide an analysis
under Commonwealth v, Edmunds, 526
Pa. 874, 586 A.2d 887 (1991), that might
support any effort to distinguish our Con-
ghitrtion from its federal counterpart.
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Lacking such advocacy, this Court declined
to deviate from the existing paraliel jurie-
prodence under the United States Consfi-
tution. Arroyo, 723 A24d at 167.

Arroyo’s due process challenge met a
similar fate. This Court explained that Ar-
royo's “references to a due process viola-
tion are hopelessly intertwined with his
argument that his right to counsel was
denied.” Id. Accordingly, this Couri re-
fused to “separate it out and, in effect,
raise an issue for him swa spowte” Id

- In-the two decades since Arroyo, we
have not had an opportunity to address
substantively the questions that our deci-
sion left open. As I read Arroyo, this
Court did not resolve with precedential
finality whether the police action (or inac-
tion) at issue in this line of cases violaes a
suspect’s Penngylvania constitutional privi-
lege against gelf-inerimination. To be sure,
the question superficially is governed by
the general parallelism heretofore recop-
nized between the applicable state and fed-
eral eonstitutional provisions. However,
the coterminous nature of these provisions
remains suseeptible to a comprehengive
Edmunds analysis, one that the Arroyo
Court did not engage in substantively due
to Arroyo’s briefing inadecuacies. Unless
and until this Court undertakes an Ed-
munds review, I view the igsue as ripe for
reconsideration, particnlarly in light of
Burbine's invitation to state courts to con-
sider the issne under the independent pro-
teetions afforded by state constitutions.

Similarly, due process remains a viable
avenue to test the constitutionality of this
type of police conduct. We resolved Ar-
royo’s doe process claim with no mare
finality than his selfinerimination chal-
lenge, as Arroyo did not develop the claim
in & meaningful way that would permit this
Court to address it substantively. Addi-
tionally, in Burbine, the United States Su-
preme Cowrt rejected a federal due pro-
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cess challenge only as to the facts of that
case, and expressly left open the possibili-

" ty that other facts could give rise to such a
challenge. Burbine, 475 U.8, at 432-33, 106
8.Ct. 1136.

From my perspective, a due process
challenge could be partienlarly compelling.
We have in the past explained that “[t]he
due process inguiry, in its most general
form, entails an assessment as to whether
the challenged proeeeding or conduet of-
fends some prineiple of justice so rooted in
the traditions and conscience of our people
as to be ranked as fundamental and that
defines the community’s sense of fair play
and deceney.” Commonwealth v. Kratsas,
564 Pa. 36, 764 A.2d 20, 27 (2001} (internal
citatons and alterstions omitted). “Sub-
stantive due process is the esoterie concept
interwoven within our judicial framework
to guarantee fundamental fairness and
substantial justice[}” Khan v State Bd of
Awctioneer Exam'rs, 577 Pa. 166, 842 A.2d
936, 946 (2004) (internal citation omitted).

Miranda warnings are not mandated by
the text of any of the amendments con-
tained in the Bill of Rights. Nonetheless, in
Dickerson v United States, 580 U.S. 428,
120 8.Ct. 2826, 147 L.Ed.2d 405 (2000), the
Supreme Court recognized that “Miranda
announced a constitutional rule” Id at
444, 120 8.Ct, 2326. A primary purpose of
that rale is “to [e]nsure that the [suspect’s]
right against compulscry self-inerimination
is protected.” New York v Quarles, 467
U.8. 649, 654, 104 S.Ct. 2626, 81 L.Ed.2d
550 (1984) (internal citation omitted). “The
purpose of the Miranda warnings [] is to
dissipate the compulsion inherent in custo-
dia} interrogation and, in so doing, guard
against abridgment of the suspect’s Fifth
Amendment rights.” Burbine, 475 U8, at
425, 106 8.Ct. 1135, One way in which the
warnings attempt to mitigate the coercive
atmosphere of police interrogation is by
clearly informing the suspect that he or

she has the right to an attorney to assist in
the decision of whether to surrender the
right not to incriminate himself or herself.
Another is by permitting the suspect to
stop the interrogation at any time to in-
voke the right to silence or to speak with
an atiorney.

It is difficult to square the right to
counsel as afforded by Miranda, and the
fundamental fairness required by due pro-
cess, with the actions undertaken by PSP
personnel in this case. It strikes me 2s -
starkly ironic that a suspect is (and. must
be) infarmed that he may have an attorney
to help him make the decigion of whether
to cooperate with the police, yet need not
be told that in faet an atborney has arrived

.on the premises seeking to do exaetly that.

Irony aside, a substantial question remains
as to whether what happened at the PSP
barracks in this case comports with any
conception of fundamental fairness, ket
alone the robust one heretofore recognizad
in Pennsylvania. See generally, Common-
wealth v, Brown, 617 Pa. 107, 52 A34
1139, 1162 (2012).

Heve, Frein was informed that he had
the right to conmsult an attorney before
waiving his constitutional rights. What he
did not Imow was that Attorney Swetz was
at the barracks ready and willing to assist
him but was prohibited from going inside
the building., Before Frein waived his
rights, no one told him that, althongh Dis-
trict Attorney Tonkin would recognize At-
torney Swetz as Frein’s counsel of record,
agents of this Commonwealth would not
allow that lawyer actually to fulfill the
function envisioned for counsel in M-
rande. Frein was advised that he could
stop the interrogation at any time, but he
did not kmow that, if he did so, there was
an attorney on the premises, hired by his
parents, ready and waiting to advise him.
Due process mandates adherence to fair
play and decency. I find it quite diffienlt to
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believe that, under paradigpms of eriminal
justice prevailing today, the police conduct
surrounding Attorney Sweiz and . Frein’s
interrogation can be reconciled with sub-
stantive norms of fair play and decency.
‘What the PSP personnel did in this case
was actively prevent Frein from receiving
that to which he constitutionally was enti-
tled. There is nothing fabr about that. The
ends do not justify the means,

As T noted at the outset, the Majority
declines to address these claims due to the
posture of this particular. ease, and I join
the Court’s opinion in that regard. None-
theless, I note that a challenge to such law
enforcement tactes remains viable under
the Pennsylvania Constitution. Neither
Burbine nor Arroyoe permanently foreclos-
ed judicial review of such conduct. At the

very least, five decades after Miranda,

police action that prevents an attorney
from accessing s client, partieularly during
the inherently coercive proeess of a custe-
dial interrogation, should be consistently
discouraged as a matter- of law enforce-
ment practice, even apart from the duhions
eonstitutionality of such conduct.

% % 3

I return now to Frein’s challenge to the
quantity and nature of the victim impact
evidenee proffered by the Commonwealth
during the penalty phase of this ease.
Frein acknowledges that the Common-
wealth’s presentation began with “fradi-
tional vietim impact” evidence, but asserts
that it “soon crossed the Mne and devel-
oped into emotionally charged, emmulative,
and much more prejudicial than probative”
avidence, violating his constitutional right
{o “fairness and due process.” Brief for
Frein at 89. Presumably anticipating the
application of the pgeneral presamption
that a jury follows 2 trial eourt’s instrue-
tions, Frein argues that “[elxeceptions to
the assumption that juries hear and follow
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instruetions do exist[,]” particolarly when
the evidence at issue is so “overpowering,
emotional, .[and] highly prejudicial” that
the “practical and human limitations of the
jury system cannot be ignored.” Id. at 42.
Frein insists that this is in fact such a
case, one in which the presumption must
yield to the unavoidable effeet of the vietim
impact evidence. After close review, I am
constrained to agree.

“Pennsylvania jurisprudence favors the
introduction of all relevant evidence during
a capital sentencing  proeeedingl.]” Com-
monwealth v. Fichinger, 591 Pa. 1, 915
A 241122, 1129 (2007). This includes victim
impaet evidence. Vichim impact evidence
tochnieally is irrelevant to any of the agp-
gravating factors that the Commonwealth
may seek to prove in support of a death
sentence. See Commonwealih v. Rios, 591
Pa. 583, 920 A.2d 790, 807 (200T), over-
ruled on other grounds by Commonwealth
o. Tharp, 627 Pa. 673, 101 A.3d 736 (2014);
42 Pa.C.8. § 9711{d)(1-18). Nonetheless,
courts have determined that the evidence
i admissible at the penalty phase in capi-
tal cases, in part, to enable the jury to
know and understand the “vietim’s unigue-
ness as an individnal lnman being.” Poyne
v, Tennessee, 501 U8, 808, 823, 111 S.Ct.
2597, 115 L.Ed.2d 720 (1991); Cemmon-
wenlth v Flor, 606 Pa. 384, 998 A24d 605,

- 683 (2010).

Vietim impact tesimony often is raw
and heartrending. It can stir passions in a
way that is not generally permitted for a
jury’s eonsideration in our system of erimi-
nal justice due to the potential that the
emotional impact of such testimony either
can prejudiee the jury or distract it from
the issues that must be resolved in the
partienlar case. Nevertheless, at the sen-
teneing phase of a capital case, “a criminal
defendant does not have the right to have
all evidence presented againgt him at trial
sanitized of anything that could cause ju-
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rors to sympathize with the victim or his
family.” Rios, 920 A.2d at 807. “Testimony
that is a personal aceount degeribing the
devastating impaet, the morders had on the
swviving families is wholly appropriate
and admissible at the sentencing phase of
a capital ease” Commonawealih v. Baum-
hammers, 599 Pa. 1, 860 A.2d 59, 93 (2008)
(internal citation omitted).

Victim impact evidence is defined by
statute 28 “evidence concerning the vietim
and the impaet that the death of the vietim
has had on.the family[]” 42 Pa.CS.
§ 9711(2)2). By iis terms, the statute es-
tablishes two categories of evidence that
fall within the definition: (1) evidence
- about the victim as an individual; and (2)
evidence regarding how the victim’s death
impacted his or her family, See Flov, 998
A2d at 634, Secton 9711(a)(2) does not
grant a prosecutor carfe blenche authority
to submit evidence about every person or
place upon which the vietim had an impact.
“Vietim impact testimony is permissible
when the Commonwealth establishes that
the vietim’s death had an impact on the
vietim’s family as opposed to presenting
mere generalizations of the effect of the
death on the community at large. Once this
threshold has been met, the tzial eourt has
discretion over the testimony admitted.”
FEichinger, 916 A2d at 1139-40. Freed
from such limits, the focus of capital sen-
tencing hearings would be on the vietim
and not upen the aggravating and mitigat-
ing circranstances that the General Assem-
bly has required jurors to weigh in order
to decide whether to impose the death
penalty upon the person convicted.

In Poyme, the United States Supreme
Court explained that victim impact evi-
dence conveys to the jury that “the vietim
is an individual whose death represents a
tmique loss to society and in partieular to
his family.” Payme, 501 U.S. at 825, 111
8.0t 2597 (internal citation omitted). No-

tably, our General Assembly chose not to
adopt so0 broad an understanding of vietim
impact evidence when it enacted Seetion
9711(2)(2), a provision that does not en-
compass the societal impact resulting from
the vietim’s death. On oecasion, we have
permitted, within the context of admissible
vietim fmpact evidence, statements that re-
lated to circtumstances beyond the two
statutory classes. For instance, in Com-
monwealth v. Singley, 582 Pa. 5, 868 A.2d
408 (2005), we considered as permissible
victim impaet evidence a statement that
concerned the impaet that the vieHm’s
death had at his job. The vicim’s fiancée
explained that the vietim’s boss shut down
the business for a few days after the vie-
tim’s murder. The vietim's boss also asked
the fiancée to partieipate in an award cere-
mony recognizing the vietim. Jd. at 415.
We explained that the vietim’s flancée did
not relay the information in a vacuum, but
presented it in the context of the flancée’s
involvement in the award cersmony and
her family relationships after the vietim’s
death. Id We did not create—nor could
we—an expansive exception to the statute
that would permit evidence pertaining to a
vietim’s impact on society, on his or her
employer, or on anyone other than his or
her family.

" Before examining some of the vietim
impact evidenee introduced to the jury in
this ease, it is important to reeognize the
junctiare at which the jury receives such
proof. The Commonwealth opens the evi-
dentiary aspeet of the capital sentencing
hearing by offering evidence related to the
proffered aggravating cireumstances and
to vietim impaet, if it so chooses, in its
case-in-chief. However, because the sen-
tencing phase of a death penalty trial prin-
cipally entails proof and consideration of
aggravating and mitigating cireumstances,
the role of vietim impact evidence neces-
sarily is secondary. That evidence ean be
used by the jury only after it defermines
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that at least one aggravating and at least
one mitigating factor have been proven,
such that the jury now is set to weigh
those factors against one another. The jury
ig instrueted that, if it finds no mitigating
factors, it is not to consider the vietim
impact evidence at all,

The difficulty that this formula presents
is patent and obvicus. The jury hears and
sees the emotionally eompelling vietim im-
pact evidence before it decides whether
(and which) aggravating and mitigating
factors exist. The jury is told to ignore
that vietm impaet evidence temporarily,
an instruction that would challenge even
the most austere and detached juror, until
the jury completes its primary task.
Where, as here, the victim fmpaet evidence
is extensive and overwhelming, ignoring
that evidence, even momentarily, becomes
even more challenging. Jurors hear and
see intensely ernotional evidenee, but then
are fold that they eannot let that evidence
influence their initfal decisions as to the
existence of aggravating and mitigating
faetors. But this i= the regime created by
our General Assembly. It is accordingly
the sequence that the trial cowrt directed
the jury to follow in this case.. We must
bear this evidentiary sequence and order
of proof in mind when we consider whether
a particular body of victim impaect evidence
improperly influenced a jury’s decsion. In
my view, this statutorily-preseribed se-
quence has partenlar relevance to this
particnlar ease, a case in which, as I de-
geribe below, the victim impact evidence
that the eourt admitted was overwhelming,
to an uneonstitutional degree.

Critically, Frein's claim iz not premised
upon whether any specific item of evidence
may, or may not, have exceeded the statu-
tory limitations. Rather, he secks relief on
constitutional grounds. More specifically,
Frein eontends that, both as to quantity
and nature, the trial court’s admission of

206 ATLANTIC REPORTER, 3d SERIES

the victim impact evidence was not only an
error of law or an abuse of diseretion, but,
more importantly, 2 violation of his right
to due process, a claim that the Supreme
Court of the United States has recognized
a8 viable. In Payne, the high Court held
that “the Dne Process Clause of the Four-
teenth Amendment provides a mechanism
for relief” when vietim impact evidence “is
introduced that is so unduly prejudieial
that it renders the trial fundamentally un-
fair[.]" Payne, 501 U.S. at 825, 111 8.Ct.
2597, Having reviewed the record closely, I
eoneclude that such cirenmstances are pres-
ent here.

The Majority recognizes that the vietim
impact evidence proffered by the Com-
monwealth in this case was “extensive.”
Maj. Op. at 1072. Bui this characterization
is an understatement. On April 20, 2017,
the sentencing phase of Frein's trial com-
menced. In support of its proposed agpra-
vating factors, the Commonwealth incorpo-
rated the entirety of the trial testimony
into the sentencing record, a common (and
judicially appreciated) effort that avoids
duplicative and Ilengthy witness examina-
tions during the Commonwealth’s ease-in-
chief at the penalty phase. Then, the Com-
monwealth commenced presentation of its
vietim impact evidence. The Common-
weslth’s proof was not limited in scope or
in duration. The Commonwealth iniro-
duced testimony from ten different wit-
nesses, each of whom provided sensitive or
passionate information for the jury to eon-
gider. The jury heard this testimony over -
the course of two days. The witnesses in-
cluded Corporal Dickson’s wife, sister,
mother, and father. A number of Corporal
Dickson’s fellow PSP troopers also testi-
fied. The Commonwealth presented to the
jury over thirty photographs showing Cor-
poral Dickson at graduations, on vacations,
and with his children and nephew, as well
a8 a video of Gorporal Dickson interacting
with his family. The Commonwealth also
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played for the jury a fifteen minute film of
Corporal Dickson’s graduation ceremony
from the Pennsylvania State Police Acade-
my, a film that included several speeches
by law enforcement personnel.

The constitutional diffieulty in this case
arises not becanse some of this evidence
may have exceeded Seetion 9711(a)(2)'s
statutory limits! The presentation was

4. 1 disagree with Justice Donohue’s sugges-
tion that Frein cannot succeed on his due
process claim because he did not object to
some of the Commonwezlth's evidence on
statutory grounds, C.0. at 1081-83. The con-
stitutional and statutory claims are distinct.
The viability of one is not dependent upon
taking any action relative to the other.

Frein's due process claim rests upon both
the quantity and the guality of the evidence
presented by the Commonwealth, As a gener-
al matter, the success of a constitutional
claim does not depend upon statutory objec-
tions. Justice Donchue may be correct that
Frein’s best argument would have been that
some of the evidence did not meet the statuto-
ry definition of victim impact evidence. See
C.0. at 1082 n.2, That does not change the
fact that chjecting to the admissibility of evi-
dence on statutory grounds is not a prerequi-
site to a due process claim. I am not aware of
any precedent that requires a defendant to
take such an action. The cases cited by Justice
Donohue, Commonwealth v. Eichenger, 591
Pa. 1, 915 A.2d 1122 (2007), and Common-
wealth v. Means, 565 Pa, 309, 773 A.2d 143
(2001), stand only for the general principle
that a trial court is endowed with the authori-
ty and discretion to govern the admission of
evidence, and that, even with regard to vieim
impact evidence, the court may exclude undu-
ly prejudicial information. These cases do not
require a defendant to shject to potentially
prejudicial material on statutory grounds be-
fore a constitutional challenge can ripen.

It may well be that, from Frein's perspec-
tive, the best conrse of action would have
been to object on bath constitutional and stat-
utory grounds. However, whether tactical de-
cision or blunder, Frein's counsel did not
raise any statutery ohjections. Failure to do so
does not defeat or extinguish an otherwise
valid due process claim, nor does it render
the record any less prejudicial for such pur-
pose. The Commonwealth either violated

problematic because the amount and the
substance of that evidence, faken as a
whole, overwhelmingly infeeted the fair-
ness of the sentencing proceeding, in viola-
tion of Frein’s due process rights. As not-
ed, the Commonwealth introduced over
thirty photographs. Many of the phato-
graphs depicted Corporal Dickson ab vari-
ous points in his life and with members of
his family, Other photographs did not?

Frein’s due process rights, or it did not. That
inguiry is 2 constitutional question, not z stat-
utory one,

5. For example, the Commonwealth intro-
duced photographs of Tiffany Dickson, Corpo-
ral Dickson’s widow, in her nursing uniform
as a student, at her mursing school gradua-
tion, and with her sons on the beach. These
latter photographs do not concern the victim
or the impact that his death had on his family,
Rather, they served unavoidably to elicit hu-
man sympathy for Tiffany Dickson in any
juror. There was also a photograph of the
Diclsons on their honeymoon, which appears
to have less o do with the impact of Corporal
Dickson’s death than it does fo create a pho-
tographic, emotional history of the Dicksons'
relationship.

The Commonwealth alss introduced nu-
merous photographs of Corporal Dickson's
children. Those photographs depicted the fol-
lowing: Corporal Dickson and Tiffany Dick-
son with their elder son at the beach; Corpo-
ral Dickson and his eldest son holding his
younger son shortly after his birth; Corporal
Dickson teaching both children how to sing a
children’s song; the boys in Halloween cos-
tames; the boys wearing Corporal Dickson's
uniform; Corporal Dickson and his sons at the
beach; Corporal Dickson teaching his eldest
son in fish; Corporal Dickson assembling a
play set with both boys; Corporal Dickson
with his sons at the ceremony where he was
promoted to Corporal; Corporal Dickson with
his youngest son on a cruise ship; Corporal
Dickson's oldest son in front of his casket;
and Tiffany Dickson and both sons with Cor-
poral Dickson's uniform on Mother'’s Day.
Some of these photographs undeniably con-
veyed to the jury the fact that the children no
longer had a father as a result of Frein's
crime, normally a valid statutory purpose.
Some of the photographs went further afield,
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As I view the record, it is clear that the
number and the nature of the photographs
presented to the jury overwhehned the
statntory purpose of vielim impact evi-
dence and ereated instead a passionate and
emotional Impression that was diffiendt, if
not impossible, for any juror to set aside,
even after a trial eourt’s instruetion, It is
no easy task that we ask jurers to perform
in death penalty cases. They are required
to hear all of the victim impact testimony,
but then to ignore it until ascertaining
whether any aggravating or mitigating cir-
eurmstances have been established. Stand-
ing alone, many of these photographs con-

stitute fair snd admissible victim impact

evidence, capable of measwred consider-
ation by a jury. In the aggregate, however,
the photographs are overwhelming, and
they contribute to my conclusion that the
extent of the vietim impact evidence creat-
ed a very real possibility of unfair preju-
dice.

But let us set aside the emotionally pow-
erful photographs for now, becanse there
is more. And, from a due process perspec-
tive, it is these additional items that tip the
matter quite far over the constitutional
brink. These other aspectz of the Com-
monwealth’s victim impact evidence ex-
ceeded any reasomable bounds for such
proof, and indeed did not constitute fair
vietim impact evidence at all. Ope of the
moat proncunced examples oceurred dur-
ing Tiffany Dickson’s testimony. She de-

such as the children alone in Halloween cos-
tnmes or wearing their father's trooper uni-
formo.

6. I agree with the Majority that Tiffany Dick-
son's recollection of the delivery of her child
was consistent with that which many women
experience, I intend nothing here to downplay
or disparage that experience. The Majority
misses my point. My point is that, as the
Majority puts it, the festimony was indeed
“vivid,” M.O. at 1073 n.23, and it was “vivid”
to such a degree that I am not convinced that
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seribed in detail for the jury the compliea-
tions that she endured during the birth of
the couple’s second child. The deseription
was impactful and powerful. Tn this con-
text, it was also unduly prejudicial. The
delivery-related complications led to Tiffa-
ny. Dickson being placed under anesthesia,
‘When she awoke, she learned that Corpo-
ral Dickson had held his newborn son to
her breast for feeding while she was un-
conscious. The obvious point of the testi-
mony was to provide another example of
Corporal Dickson performing a worthy act
for his family, which, again, normally is not
inadmissible or otherwise problematic for
victim impaet evidence purposes. However,
the strildng and graphic testimony con-
cerning the child’s delivery that preceded
Corporal Diekson’s involvement earried
with it too great a potentiality to prejudice
the emotions of average (indeed, any) ju-
rors. Such testimony can serve only fo
inflame the passicns of those called upon
to decide between life and death.®

The Commonwealth also played the film
of Corporal Dickson’s graduation eeremo-
ny from the Pennsylvania State Police
Academy, a ceremony that oecmred in
20077 This film, which I have reviewed
clogely, inclnded a speech by Mark Tran-
quilli, Bsquire, who was then a Deputy
Distriet Attorney and the chief homicide
prosecutor for Allegheny County? Attor-
ney Tranquilli’s speech was moving, artieu-
late, and powerful. The speech also was

)
]

the jury was permitted to perform its weighty
function according to the sober dictates of
due process. This is particularly so in light of

. the fact that Tifany Dickson's emotional testi-
mony must be considered in conjunction with
the rest of the Commonwealth’s evidence.

7. See N.T., 4/21/2017, at 80-81, Exh. 574.
8. The Honorable Mark Tranquilli now serves

as a Judge of the Court of Common Pleas of
Allegheny County,
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wholly irrelevant and exceptionally preju-
dicial here, The speech was not vietim
impact evidenee at all. It was error for the
trial court to allow the Commonwealth to
play the speech for this jury. Extolling the
virtues and values of law enforcement, At-
torney Tranguilli commended the graduat-
ing PSP froopers for entering the “war

. between servants of light and the
forces of darkmess.” Attorney Tranguilli
then detailed the facts of an ambush mur-
der of a PSP corporal by a drug desler, a
case that Attorney Tranquilli had recently,
suceessfully prosecuted. Attorney Tran-
quilli used the story to highlight the brav-
ery and valor displayed by the murdered
PSP corporal, and he challenged the new
graduates to be the same type of dedieated
and courageous law enforcement officer.
Considering that the instant case also in-
volved the ambush murder of a law en-
forcement officer (indeed, a fellow PSP
carporal), and that Attorney Tranquilli's
2007 speech did not concarn Corporal
Dickson or the impact that Corporal Dick-
son’s subsequent death had on his family,
the screening of the speech served only fo
arouse snd inflame the emoctions and pas-
sions of the jury.

It may be that, viewed item by item and
in isolation, much of the vietim impact
evidence was relevant and admissible as
such. But owr inquiry does not end there.
‘When considered together in light of the
sentencing phase 2s a whole, the vietim
impact. evidence was so emotionally over-
powering, and so extensive, that it neces-
sarily inhibited the ability of this jury fair-
ly to assess this ease. The effect of this
evidence was transformative. The vietim
impact evidence no longer was second-
ary—an aid in the jury’s ultimate delibera-
tion. Instead, whether by the quantity of
emotionally evoeative photographs, the
graphic childbirth description, the irrvele-
vant, and inarpuably prejudicial speech by
Attorney Tranquilli, or a combination of all

these things, it is impossible not to con-
clude that the vietim impact evidence took
on the predominant evidentisry role for
the Commonwealth. It far exceeded, in
guantity and qoality, the inquiry concern-
ing agpravating and mitigating ecireum-
stances upon which the death penalty deci-
sion principally (and statuterily) depends.
The extent and nature of the vietim impact
evidence in this ease displaced the calenlus
designed and preseribed by our death pen-
alty statute and, indeed, rendered that
statute’s provisions functionally irrelevant.

At minfrmem, there existed a strong like-
Lihood that the vietim impact evidence was
so extensive, and so emotionally charged,
that it. prejudiced the jury to the degree
that the jurors were incapable fairly of
assessing the existence of aggravating and
mitigating factors. For this reason, I am
compelled to disagree with the Majority’s
holding that the general presumption that
juries follow a trial ecourt’s instruetions suf-
ficed to ensure that the jury here was not
influenced by this overwhelming body of '
emotional evidenee. A presumption of the .
Iind that the Majority invokes serves as’
the starting point of the analysis; it is not
the entirety of that analysis. The presump-
tion is not irrebuttable, else there would be
no limit to the Commonwealth’s ability to -
present victim impact evidence, so long as
the trial eourt provided the mstruetion. A
litigant atways can attempt to demonstrate
that an instruction was ineapable of curing
any defeet, and that the general presump-
Hon should not 2pply. In my view, this is ’
one of the rare cages in which that oc-
curred.

B ok R

I would hold that the vietim impact evi-
dence was of such a guantity and charae-
ter that, even considering the trial court’s
instruction to the jury, the resultant preju-
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dice rendered the proceeding fimdamen-
tally unfair. See Payne, 501 U.S. at 825,
111 S.Ct. 2597, Our death penalty system
requires the jury to hear vietim impaect ev-
idence hefore determining whether aggra-
vating and mitigating factors were estab-
lished. Where, as here, the evidence was
80 prejudicial as to copstitute a due pro-
cegs violation, the core deliberative pro-
cess necessarily was tainted and the error
in permitting such extensive evidence was
not harmless. Frein is entitled to a re-
mand for a new sentencing hearing. As the
Majority holds otherwise, 1 respectfully
dizsent as to Part IIT of its opinion and as
to the ultimate decision not to afford Frein
a new sentencing hearing,

O £ KEY RUMBER SYSTEM

~umE

MELMARK, INC., Appellant
V.

Alexander  SCHUTT, an Incapacitated
Person, BY AND THROUGH Clar-
ence E. SCHUTT and Barbara Rosen-
thal Schutt, his Legal Guardians, and
Clarence E. Schutt and Barbara Ro-
gsemthal Schutt, Individuzally, Appellees

No. 78 MAP 2017
Supreme Court of Pennsylvania.

Argued: December 4, 2018
Decided: April 26, 20618
Background: Private nonprofit residential
care facflity for physically and develop-
mentally disabled persons filed complaint
to recover costs of providing care to adult
resident against resident’s parents, who
resided in New Jersey, after New Jersey
Department of Human Services, Division
of Developmental Disabilities (NJ-DDD),
which had funded resident’s care after he
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reached age 21, rejected facility’s fees and
advised parents that it would cease paying
for resident’s care, under Pennsylvania fili-
al support law, and under theories of quan-
tum meruit and unjust enrichment. Follow-
ing bench trial, the Court of Commeon

Pleas, Delaware County, Civil Division,

No. 13-1572, Christine Fizzano Cannon, J,,

determined that New Jersey filial law gov-

erned, and entered judgment for parents
on all claimg, Facility appealed. The Supe-
rior Court, No. 2253 EDA 2016, 169 A.3d

638, affivmed. Faeility’s petition for aflow-

ance of appeal was allowed,

Holdings: The Supreme. Court, No. 78

MAP 2017, Saylor, C.J,, held that: ‘

(1) true conflict existed between Pennsyl-
vanmia and New Jersey filial support
laws, thus triggering need for choice of
law analysis;

(2) Pennsylvania filial statute, and not
New Jersey statute, controled facili-
ty's elaim against parents to reeover
costs of resident’s care; and

(8) facility could recaver costs of care pro-
vided to resident from parents under
theory of quantum meruit. ‘

Order of Superior Court reversed; re-
manded to Court of Common Pleas.

1. Domicile =2

While a person can have only one
domicile, he can be a resident of multiple
places at the same time.

2. Action &=17

Courts conduct a choice-of-law analy-
gis under the choice-of-law rules of the
forum state.

3. Action ¢=17

When engaging in a “choice of law”
analysis, Pennsylvania courts first consider
whether a true conflict exists between the
two states, becanse in some instances, the
purported eonflict is ultimately revealed to
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42Pa.C.S.A §o711
§ g711. Sentencing procedure for murder of the first degree

Curreniness

{a) Procedure in jury trials.—

(1) After a verdict of murder of the first degree is recorded and before the jury is discharged, the court shalf conduct a separate
sentencing hearing in which the jury shall determine whether the defendant shall be sentenced to death or life imprisonment.

(2) In the sentencing hearing, evidence concerning the victim and the impact that the death of the victim has had on the family
of the victim is admissible, Additionally, evidence may be presented as to any other matter that the court deems relevant and
admissible on the question of the sentence to be imposed. Evidence shall include matters relating to any of the aggravating
or mitigating circumstances specified in subsections (d) and (e}, and information concerning the victim and the impact that
the death of the victim has had on the family of the victint. Bvidence of aggravating circumstances shall be limited to those
circumstances specified in subsection (d).

(3) After the presentation of evidence, the court shall permit counsel fo present argument for or against the sentence of death.
The court shall then insiruct the jury in accordance with subsection ().

(4) Failure of the jury to unanimously agree upon a sentence shall not impeach or in any way affect the guilty verdict previously
recorded.

;
(b) Procedure in nonjury trials and guilty pleas.—If the defendant has waived a jury trial or pleaded guilty, the sentencing
proceeding shall be conducted before a jury impaneled for that purpose unless waived by the defendant with the consent of the
Commonwealth, in which case the trial judge shall hear the evidence and determine the penalty in the same manner as would
a jury as provided in subsection (a).

(€) Instructions to jury.-—-

(1) Before the jury retires to consider the sentencing verdict, the court shall instruct the jury on the following matters:
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(i) The aggravating circumstances specified in subsection () as o which there is some evidence.
(if) The mitigating circumstances specified in subsection (e) as to which there is some evidence.

(iii) Aggravating circumstances must be proved by the Commonwealth beyond a reasonable doubt; mitigating
circumstances must be proved by the defendant by a preponderance of the evidence.

(iv) The verdict must be a sentence of death if the jury upanimounsly finds at least one aggravating circumstance specified
in subsection (d) and no mitigating circumstance or if the jury unanimously finds one or more aggravating circumstances
which outweigh any mitigating circumstances. The verdict must be a senfence of life imprisonment in all other cases.

(v) The court may, in its discretion, discharge the jury if it is of the opinion. that further deliberation will not result in a
unanimous agreement as to the sentence, in which case the court shall sentence the defendant to life imprisonment.

(2) The court shall instruct the jury that if it finds at least one aggravating circumstance and at least one mitigating
circumstance, it shall consider, in weighing the aggravating and mitigating circumstances, any evidence presented about the
victim and about the impact of the murder on the victim's family. The court shall also instruct the jury on any other matter
that may be just and proper under the circumstances.

" (d) Aggravating circumstanees.—~Aggravating circumstances shall be limited o the following:

(1) The victim was 4 firefighter, peace officer, public servant concerned in official detention, s defined in 18 Pa.C.S. § 5121
(relating to escape), judge of any court in the unified judicial system, the Attorney General of Pennsylvania, a deputy attorney
general, district attorney, assistant district attorney, member of the General Assembly, Governor, Lieutenant Governor,
Anditor General, State Treasurer, State law enforcement official, local law enforcement official, Federal law enforcement
official or person employed to assist or assisting any law enforcement official in the performance of his duties, who was
killed in the performance of his duties or as a result of his official position.

(2) The defendant paid or was paid by another person or had contracted to pay or be paid by another person or had conspired
to pay or be paid by another person for the killing of the victim.

(3) The victim was being held by the defendant for ransom or reward, or as a shield or hostage.

(4) The death of the victim occurred while defendant was engaged in the hijacking of an aircraft.

(5) The victim was a prosecution witness to a murder or other felony committed by the defendant and was killed for the
purpose of preventing his testimony against the defendant in any grand jury or criminal proceeding involving such offenses.

(6) The defendant committed a killing while in the perpetration of a felony.
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(7) In the commission of the offense the defendant knowingly created a grave risk of death to another person in addition
to the victim of the offense. '

(8) The offense was committed by means of torture.
(9) The defendant has a significant history of felony convictions involving the use or threat of violence to the person.

(10) The defendant has been convicted of another Federal or State offense, committed either before or at the time of the
offense at issue, for which a sentence of life imprisonment or death was imposable or the defendant was undergoing a sentence
of life imprisonment for any reason at the time of the commission of the offense.

{11) The defendant has been convicted of another murder committed in any jurisdiction and committed either before or at
the time of the offense at issue.

(12) The defendant has been convicted of voluntary manslanghter, as defined in 18 Pa.C.8. § 2503 (relating to voluntary
mansiaughter), or a substantially equivalent crime in any other jurisdiction, committed either before or at the time of the
offense at issue,

(13) The defendant committed the killing or was an accomplice in the killing, as defined in 18 Pa.C.S. § 306(c) (relating to
liability for conduct of another; complicity), while in the perpetration of a felony under the provisions of the act of April 14,
1972 (PL. 233, No. 64), known as The Controlled Substance, Drug, Device and Cosmetic Act, L and punishable under the
provisions of 18 Pa.C.S. § 7508 (relating to drug trafficking sentencing and penalties).

(14) At the time of the killing, the victim was or had been involved, associated or in competition with the defendant in the
sale, manufacture, distribution or delivery of any controlled substance or counterfeit controlied substance in violation of The
Controlled Substance, Drug, Device and Cosmetic Act or similar law of any other state, the District of Columbia or the United
States, and the defendant committed the killing or was an accomplice to the killing as defined in 18 P2.C.S. § 306{c), and the -
killing resulted from or was related to that association, involvement or competition to promote the defendant's activities in
selling, manufacturing, distributing or delivering controlled substances or counterfeit controlled substances.

(15) At the time of the killing, the victim was or had been a nongovernmental informant or had otherwise provided any .
investigative, law enforcement or police agency with information concerning criminal activity and the defendant committed
the killing or was an accomplice to the killing as defined in 18 Pa.C.8. § 306(c), and the killing was i retaliation for the victim's
activities as a nongovernmental informant or in providing information concerning criminal activity to an investigative, law
enforcement or police agency. '

(16) The victim was a child under 12 years of age.

(17) At the time of the killing, the victim was in her third trimester of pregnancy or the defendant had knowledge of the
victim's pregnancy.
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(18) At the time of the killing the defendant was subject to a court order restricting in any way the defendant's behavior
toward the victim pursuant to 23 Pa.C.S. Ch. 61 (relating to protection from abuse) or any other order of a court of common
pleas or of the minor judiciary designed in whole or in part to protect the victim from the defendant.

(€) Mitigating circumstances.—Mitigating circumstances shall inciude the following:
(1) The defendant has no significant history of prior criminal convictions.
(2) The defendant was under the influence of exireme mental or emotional disturbance.

(3) The capacity of the defendant to appreciate the criminality of his conduct or to conform his conduct to the requirements
of law was substantially impaired.

(4) The age of the defendant at the time of the crime,

(5) The defendant acted under extreme duress, although not such duress as o constitute a defense to prosecution under 18
Pa.C.S. § 309 (relating to duress), or acted under the substantial domination of another person.

(6) The victim was a participant in the defendant's homicidal conduct or consented to the homicidal acts.

(7) The defendant's participation in the homicidal act was relatively minor.

(8) Any other evidence of mitigation concerning th.e character and record of the defendan; and the circumstances of his offense.
(f) Seniencing verdict by the jury.—

(1) After hearing all the evidence and receiving the instructions from the court, the jury shall deliberate and render a sentencing
verdict. In rendering the verdict, if the sentence is death, the jury shall set forth in sach form as designated by the court the
findings upon, which the sentence is based. ,

(2) Based upon these findings, the jury shall set forth in writing whether the sentence is death or life imprisonment.

(£) Recording sentencing verdict.~Whenever the jury shall agree upon a sentencing verdict, it shall be received and recorded
by the court. The court shall thereafter impose upon the defendant the sentence fixed by the jury.

{h) Review of death sentence.—-

(1) A sentence of death shall be subject to antomatic review by the Supreme Court of Pennsylvania pursuant to its rules.
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(2) In addition to its anthority to correct errors at trial, the Supreme Court shalt either affirm the sentence of death or vacate
the sentence of death and remand for further proceedings as provided in paragraph (4).

(3) The Supreme Court shall affirm the sentence of death unless it detenmines that:
(i) the sentence of death was the product of passion, prejudice or any other arbitrary factor; or
(ii) the evidence fails to support the finding of at least one aggravating circumstance specified in subsection {d).

(4) If the Supreme Court determines that the death penalty must be vacated because none of the aggravating circumstances
are snpported by sufficient evidence, then it shall remand for the imposition of a life imprisonment sentence. If the Supreme
Court determines that the death penalty must be vacated for any other reason, it shall remand for a new sentencing hearing
pursuant to subsections (a) through (g).

(i) Record of death sentence to Governor.—Where a sentence of death is upheld by the Supreme Court, the prothonotary ofthe
Supreme Court shall transmit to the Governor a full and complete record of the trial, sentencing hearing, imposition of sentence,
opinion and order by the Supreme Court within 30 days of one of the following, whichever occurs first:

(1) the expiration of the time period for filing a petition for writ of certiorari or extension thereof where neither has been filed;
(2) the denial of a petition for writ of certiorari; or

(3) the disposition of the appeal by the United States Supreme Court, if that court grants the petition for writ of certiorari.

Notice of this fransmission shall contemporaneously be provided to the Secretary of Corrections.
{j) to (o) Repealed by 1998, June 18, PL. 622, No. 80, effective in 60 days,

Credits ” ',
1974, March 26, PL. 213, No. 46, § 3, imd. effective. Amended 1974, Dec. 30, PL. 1052, No. 345, § 1, effective in 50 days;
1978, Sept. 13, PL. 756, No. 141, imd. effective. Remumbered from 18 Pa.C.8.A. § 1311 and amended by 1980, Oct. 5, P.L.
693, No. 142, § 401{a), effective in 60 days. Amended 1986, Tuly 7, P.L. 400, No. 87, § L, effective in 60 days; 1988, Dec. 21,
PL. 1862, No. 179, § 2, imd. effective; 1989, Dec. 22, P1L. 727, No. 99, § 2, imd. effective; 1995, March 15, PL. 966, No. 4
(Spec. Sess. No. 1), § 1, imd. effective; 1993, Oct. 11, PL. 1064, No. 22 (Spec. Sess. No. 1), § 1, effective in 60 days; 1995,
Nov. 17, PL. 1117, No. 31 (Spec. Sess. No. 1), § 1, effective in 60 days; 1997, April 25, PL. 84, No. 6, § 1, effective in 60
days; 1997, June 25, PL. 293, No. 28, § 1, imd. effective. Affected 1998, June 18, PL. 622, No. 80, § 9, effective in 60 days.
Amended 1999, Oct. 12, P1.. 420, No. 38, § 1, effective in 60 days.

Notes of Decisions (1762)
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Footnotes

1 35 P.S. § 780~101 et seq.

42PaC.8.A. §9711,PAST42Pa.C8A § 9711

Current through 2019 Regular Session Act 75. Some statute sections may be more current, see credits for details.

End of Document ' © 2019 Thomson Reuters, No claim 1o original U.S. Govemment Works.
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Pa.R.Crim.P. Rule 502
Rule 502, Instituting Proceedings in Court Cases

Curreniness

Criminal procesdings in court cases shall be instituted by:

(1) filing a written complaint; or

{2) an arrest without a warrant:
(a) when the offense is a murder, felony, or misdemeanor committed in the presence of the police officer making the arrest; or
(b) upon probable cause when the offense is a fefony or murder; or

(c) upon probable cause when the offense is 2 misdemeanor not commitied in the presence of the police officer making the -
arrest, when such arrest without a warrant is specifically authorized by statuis.

Comment; Criminal proceedings in court cases are instituted by 1) the filing of a complaint, followed by the issnance
of a summons or arrest warrant: or by 2) a warrantless arrest, followed by the filing of a complaint. For the definition
of “court case,” see Rule 103,

If the defendant is held for court, the atiorey for the Commonweaith submits an information to the court (ses Rule
560). See Section 8931(d) of the Judicial Code, 42 Pa.C.5. § 8931(d).

There are only a few exceptions to this rule regarding the, instituting of criminal proceedings in court cases. There
are, for example, special proceedings involving a coroner or medical examiner. See Commonwealth v Lopinson, 234
A.2d 552 (Pa. 1967), vacated on other grounds sub nom. Lopinson . Penn., 392 U.S. 647 (1968), and Commomvealth
v. Smouse, 594 A2d 666 (Pa.Super. 1991).

See Rules 556.11 and 556.13 for the procedures for the filing of a complaint following the issuance of an indictment.

Whenever a misdemeanor, felony, or murder is charged, even if the summary offense is also charged in the same
complaint, the case should proceed as a court case under Chapter 5. See Commonwealth v. Caufman, 662 A.2d 1050
(Pa. 1995), and Commonwealth v. Campana, 304 A.2d 432 (Pa. 1973), vacated and remanded, 414 U.S. 808 (1973),
on remand, 314 A.2d 854 (Pa. 1974). In judicial districts in which there is a traffic court established pursnant to 42
Pa.C.S. §§ 1301-1342, when a summary motor vehicle offense within the jurisdiction of the traffic court ariges in the
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same criminal episode as another summary offense or 2 misdemeanor, felony, or murder offense, see 42 Pa.C.S. §
1302 and Commorweaith v. Masterson, 418 A.2d 664 (Pa.Super. 1980).

Paragraph (2)(c) is intended to acknowledge those specific instances wherein the General Assembly has provided by
statite for arrest withont a warrant for a misdemeanor not committed in the presence of the arresting officer. It in no
way attempts to modify the law of arrest where no specific statutory provision applies.

For institution of criminal proceedings in summary cases, see Rule 400,

Credits

Note: Original Rule 102(1), (2), and (3), adopted June 30, 1964, effective January 1, 1965; suspended January 31, 1970, effective
May 1, 1970, New Rule 102 adopted Ianuary 31, 1970, effective May 1, 1970; renumbered Rule 101, and made applicable to
court cases only, September 18, 1973, effective January 1, 1974; Comment revised February 15, 1974, effective immediately;
amended June 30, 1975, effective September 1, 1975; Comment amended January 4, 1979, effective January 9, 1979; paragraph
(1) amended October 22, 1981, effective January 1, 1982; Comment revised July 12, 1985, effective January 1, 1986; Jannary
1, 1986 effective date extended to July 1, 1986; Comment revised January 31, 1991, effective Tuly 1, 1991; Comment revised
Angust 12, 1993, effective September 1, 1993; amended August 9, 1994, effective January 1, 1995; Comment revised January
16, 1996, effective immediately; repumbered Rule 502 and amended March 1, 2000, effective April 1, 2001; amended March
9, 2006, effective September 1, 2006; Comment revised September 21, 2012, effective November 1, 2012; Comment revised
November 27, 2018, effective March 1, 2019.

Notes of Decisions (19)

Rules Crim. Proc., Rule 502, 42 Pa.C.8.A., PA ST RCRP Rule 502
Current with amendments received throngh October 15, 2019.

End of Decument ' : @ 2019 Thomson Reuters. No clainy 1o original U.S; Government Works.
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diire (Refs & Annos) . . T
- Pretrial Procedures in Co Refs & Annos)

ore Issuing Authorities = .

Pa.R.Crim.P. Rule 542
Rule 542. Preliminary Hearing; Continuances

Curreniness

(A) The attorney for the Commonwealth may appear at a preliminary hearing and:
(1) assume charge of the prosecution; and
(2) recommend to the issuing authority that the defendant be discharged or bound over to court according to law.

(B) When no attorney appears on behalf of the Commonwealth at a preliminary hearing, the affiant may be permitted to ask
questions of any witness who testifies.

(C) The defendant shall be present at any preliminary hearing except as provided in these rules, and may:
(1) be represented by counsel;

(2) cross-examine witnesses and inspect physical evidence offered against the defendant;

(3) call witnesses on the defendant's behalf, other than witnesses o the defendant's good reputation only;
(4) offer evidence on the defendant's own behalf, and testify; and

: ?

(5) make written notes of the proceedings, or have counsel do so, or make a stenographic, mechanical, or electronic record
of the proceedings.

(D) At the preliminary hearing, the issuing authority shall determine from the evidence presented whether there is a prima facie
case that (1) an offense has been committed and (2) the defendant has committed it.

(E) Hearsay as provided by law shall be considered by the issuing authority in determining whether a prima facie case has
been established. Hearsay evidence shall be sufficient to establish any element of an offense, including, but not limited to, those
requiring proof of the ownership of, non-permitted use of, damage to, or value of property.
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(F) In any case in which a summary offense is joined with a misdemeanor, felony, or murder charge, the issuing authority shall
not proceed on the summary offense except as provided in Rule 543(F).

(G) Continuances

(1) The issuing authority may, for cause shown, grant a continuance and shall note on the transcript every continnance together
with:

(a) the grounds for granting each contimuance;

(b) the identity of the party requesting such continuance; and

(c) the new date, time, and place for the preliminary hearing, and the reasons that the particular date was chosen.

When the preliminary hearing is conducted in the court of common pleas, the judge shall record the party to which the period of
delay caused by the continuance shall be attributed and whether the time will be included in or excluded from the computation
of the time within which trial must commence in accordance with Rule 600.

(2) The issuing authority shall give notice of the new date, time, and place for the preliminary hearing to the defendant, the
defendant's attorney of record, if any, and the attorney for the Commonwealth.

(a) The notice shall be in writing,
(b) Notice shall be served on the defendant cither in person or by first class mail.

(¢) Notice shall be served on defendant's attorney of record and the atiorney for the Commonwealth either by personal
delivery, or by leaving a copy for or mailing a copy to the attorneys at the attorneys' offices.

Commeni: As the judicial officer presiding at the preliminary hearing, the issuing authority controls the conduct of
the preliminary hearing generally, When an attomey appears on behalf of the Commonwealth, the prosecution of
the case is under the control of that attorney. When no attorney appears at the preliminary hearing on behalf of the
Commonwealth, the issuing authority may ask questions of any witness who testifies, and the affiant may request the
issuing authority to ask specific questions. In the appropriate circumstances, the issuing authority may also permit the
affiant to question Commonwealth witnesses, cross-examine defense witnesses, and make recommendations about

the case to the issuing authority.

Paragraph (C)(3) is intended to make clear that the defendant may call wimesses at a preliminary hearing only to
negate the existence of a prima facie case, and not merely for the purpose of discovering the Commonwealth's case.
The modification changes the language of the rule interpreted by the Court in Commorwealth v, Mullen, 460 Pa. 336,
333 A.2d 755 (1975). This amendment was made to preserve the limited function of a preliminary hearing,
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Paragraph (E) was amended in 2013 to reiterate that traditionally our courts have not applied the law of evidence in
its full rigor in proceedings such as preliminary hearings, especially with regard to the use of hearsay fo establish
the elements of a prima facie case. See the Pennsylvania Rules of Evidence generally, but in particular, Article VIIL
Accordingly, hearsay, whether written or oral, may establish the elements of any offense. The presence of witnesses
to establish these elements is not required at the preliminary hearing. Buf compare Commonwealth ex rel. Buchanan
v Verbonitz, 525 Pa. 413, 581 A.2d 172 (Pa. 1990) (plurality) (disapproving reliance on hearsay testimony as the
sole basis for establishing a prima facie case). See also Rule 1003 concerning preliminary hearings in Philadeliphia
Municipal Court.

If the case is held for court, the normal rules of evidence will apply at trial.
For the procedures when a defendant fails to appear for the preliminary hearing, see Rule 543(D).

In cases in which summary offenses are joined with misdemeanor, felony, or murder charges, pursuant to paragraph
(F), during the preliminary hearing, the issuing authority is prohibited from proceeding on the summary offenses, or
adjudicating or disposing of the summary offenses except as provided in Rule 543(F).

For the contents of the franscript, see Rule 135,

See Chapter 5 Part E for the procedures governing indicting grand juries. Under these rules, a case may be presented
to the grand jury instead of proceeding to a preliminary hearing. See Rule 556.2.

Credits

Note: Former Rule 141, previously Rule 120, adopted June 30, 1964, effective Jannary 1, 1965, suspended January 31, 1970,
effective May 1, 1970; revised January 31, 1970, effective May 1, 1970; renumbered Rule 141 and amended September 18,
1973, effective January 1, 1974; amended June 30, 1975, effective July 30, 1975; amended October 21, 1977, effective January
1, 1978; pa.ragfaph (D) amended April 26, 1979, effective July 1, 1979; amended February 13, 1998, effective July 1, 1998,
rescinded October 8, 1999, effective January 1, 2000. Former Rule 142, previously Rule 124, adopted June 30, 1964, effective
January 1, 1965, suspended effective May 1, 1970; present rule adopted January 31, 1970, effective May 1, 1970; renmumbered
Rule 142 September 18, 1973, effective January 1, 1974; amended October 22, 1981, effective January 1, 1982; effective date
extended to July 1, 1982; amended July 12, 1985, effective January 1, 1986, effective date extended to July 1, 1986; rescinded
October 8, 1999, effective January 1, 2000. New Rule 141, combining former Rules 141 and 142, adopted October 8, 1999,
effective January 1, 2000; renumbered Rule 542 and Comment revised March 1, 2000, effective April 1, 2001; amended Angust
24, 2004, effective August 1, 2005; amended March 9, 2006, effective September 1, 2006; amended May 1, 2007, effective
September 4, 2007, and May 1, 2007 Order amended May 15, 2007; amended January 27, 2011, effective in 30 days [February
28, 2011}; amended June 21, 2012, effective in 130 days; amended October 1, 2012, effective July 1, 2013; amended April
25, 2013, effective June 1, 2013. )

Notes of Decisions {15)

Ruleg Crim. Proc., Rule 542, 42 Pa.C.5.A_, PA 8T RCRP Rule 542
Current with amendments received through October 15, 2019.

End of Document @ 2019 Thomson Reuters. No claim to original 1.8, Gevernment Works.
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Pa.R.Crim.P. Rule 543
Rule 543. Disposition of Case at Preliminary Hearing

Currentness

(A) At the conclusion of the preliminary hearing, the decision of the issuing authority shall be publicly pronounced.

(B) If the issuing authority finds that the Commonwealth has established a prima facie case that an offense has been committed
and the defendant has committed it, the issuing authority shall hold the defendant for court on the offense(s) on which the
Commonwealth established a prima facie case. If there is no offense for which a prima Jacie case has been established, the
issuing authority shall discharge the defendant.

(C) When the defendant has appeared and has been held for court, the issuing authority shall:
(1) set bail as permitted by law if the defendant did not receive a preliminary arraignment; or
(2) continue the existing baillorder, unless the issuing authority modifies the order as‘pen:nitted by Rule 529(A);

(3) if the defendant has not submitied to the administrative processing and identification procedures as authorized by law, such -
as fingerprinting pursuant to Rule 510(C)(2), make compliance with these processing procedures a condition of bail; and

(4 advise the defendant that, if the defendant fails to appear without cause at any proceeding for which the defendant's presence
is required, including the trial, the defendant's absence may be deemed a waiver of the right to be present, and the proceeding
may be conducted in the defendant's absence.

(D) In any case in which the defendant fails to appear for the preliminary hearing:

(1) if the issuing authority finds that the defendant did not receive notice of the preliminary hearing by a summons served
pursuant to Rule 511, a warrant of arrest shall be issued pursuant to Rule 509(2){(d).

(2) If the issuing authority finds that there was cause explaining the defendant's failure to appear, the issuing authority shall
continue the preliminary hearing to a specific date and time, and shall give notice of the new date, time, and place as provided
in Rule 542(G)(2). The issuing authority shall not issue a bench warrant.
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(3) If the issuing authority finds that the defendant's absence is without cause and afier notice, the absence shall be deemed a
waiver by the defendant of the right to be present at any further proceedings before the issuing authority.

(2) In these cases, the issuing authority shall proceed with the case in the same manner as though the defendant were present.
(b) If the prefiminary hearing is conducted and the case held for court, the issuing authority shall

(i) give the defendant notice by first class mail of the results of the preliminary hearing and that a bench warrant has been
requested; and

(ii) pursuant to Rule 547, transmit the transcript to the clerk of courts with a request that a bench warrant be issued by the
court of common pleas and, if the defendant has not complied with the fingerprint order issued pursuant to Rule 5 10(C)
(2), with a notice to the court of common pleas of the defendant's noncompliance.

(c) If the preliminary hearing is conducted and the case is dismissed, the issuing authority shall give the defendant notice by
first class mail of the results of the preliminary hearing.

(d) If a continuance is granted, the issuing authority shall give the parties potice of the new date, time, and place as provided
in Rule 542(G)(2), and may issue a bench warrant, If a bench warrant is issued and the warrant remains unserved for the
continuation of the preliminary hearing, the issuing authority shall vacate the bench warrant. The case shall proceed as

provided in paragraphs (D)(3)(b) or (c).

(E) If the Commonweakth does not establish a prima facie case of the defendant's guilt, and no application for a continuance is
made and there is no reason for a continuance, the issuing authority shall dismiss the complaint.

(F) In any case in which a summary offense is joined with misdemeanor, felony, or murder charges:

(1) If the Commonwealth establishes a prima facie case pursuant to paragraph (B), the issuing authority shall not adjudicate
or dispose of the summary offenses, but shall forward the summary offenses to the court of common pleas with the charges
held for court.

(2) If the Commonwealth does not establish a prima facle case pursuant to paragraph (B), upon the request of the
Commonwealth, the jssuing authority shall dispose of the summary offense as provided in Rule 454 (Trial In Summary Cases).

(3) If the Commonwealth withdraws all the misdemeanor, felony, and murder charges, the issuing authority shall dispose of the
summary offense as provided in Rule 454 (Trial In Summary Cases).

(G) Except as provided in Rule 541(D), once a case is bound over to the court of common pleas, the case shall not be remanded
to the issuing authority.
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Comment: Paragraph (B) was amended in 2011 to clarify what is the current law in Pennsylvania that, based on
the evidence presented by the Commonwealth at the preliminary hearing, the issuing authority may find that the
Commonwealth has not made out a prima facie case as to the offense charged in the complaint but has made out a
prima facie case as to a lesser offense of the offense charged. In this case, the issuing autbority may hold the defendant
for court on that lesser offense only. The issuing authority, bowever, may not sua sponte reduce the grading of any
charge.

See Rule 1003 (Procedure In Non-Summary Municipal Court Cases) for the preliminary hearing procedures il
Municipal Court, including reducing felony charges at the preliminary hearing in Philadelphia.

Paragraph (C) reflects the fact that a bail determination will already have been made at the preliminary arraignment,
except in those cases in which, pursuant to a summons, the defendant's first appearance is at the preliminary hearing,
See Rules 509 and 510.

Paragraph (C)(4) requires that the defendant be advised of the consequences of failing to appear for any court
proceeding. See Rule 602 concerning a defendant's failure to appear for trial; see also Commomvedalth v. Bond,
693 A.2d 220, 223 (Pa. Super. 1957) (“[A] defendant who is unaware of the charges against him, unaware of the
establishment of his trial date or is absent involuntarily is not absent ‘without cause.” ).

If the administrative processing and identification procedures as authorized by law, such as fingerprinting required
by the Criminal History Record Information Act, 18 Pa.C.8. § 9112, that ordinarily occur following an arrest are not
completed previously, when bail is set at the conclusion of the preliminary hearing, the issuing authority must order
the defendant to submit to the administrative processing and identification procedures as a condition of bail. See Rule
527 for nonmonetary conditions of release on bail.

If a case initiated by summons is held for court after the preliminary hearing is conducted in the defendant’s absence
pursuant to paragraph (D)(2) and the defendant has not complied with the fingerprint order issued pursuant to Rule
510(C)(2), the issuing authority must include with the transmittal of the transcript a notice to the court of common
picas that the defendant has not complied with the fingerprint order. See Rule 547.

Nothing in this rule is intended to preclude judicial districts from providing written notice of the arraignment to the
defendant at the conclusion of the preliminary hearing when a case is heid for court. See Rule 571,

Paragraphs (D)(2) and (D)(3) were amended in 2013 changing the phrase “good cause™ to “cause” in reference to
whether the defendant's absence at the time of the preliminary hearing permits the preliminary hearing to proceed in the
defendant's absence. This amendment is not intended as a change in the standard for making this determination. The
change makes the language consistent with the langnage in Rule 602 describing the standard by which a defendant's
absence is judged for the trial to proceed in the defendant's absence. In both situations, the standard is the same.

When a defendant fails to appear for the preliminary hearing, before proceeding with the case as provided in paragraph
(D), the issuing authority must determine (1) whether the defendant received notice of the time, date, and place of
the preliminary hearing either in person at a preliminary arraignment as provided in Rule 540(G)(2) or jn a summons
served as provided in Rule 511, and (2) whether the defendant had cause explaining the absence.

If the issuing authority determines that the defendant did not receive notice, the issuing authority mnst issue an arrest
warrant as provided in Rule 509, and the case will proceed pursuant to Rules 516 or 517. See paragraph (D)(1).
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Rule 543. Disposition of Case at Preliminary Hearing, PA ST RCRP Rule 543

T the issuing authority determines that there is cause explaining why the defendant failed to appear, the preliminary
hearing must be continued and rescheduled for a date certain. See paragraph (D)(2). For the procedures when a
preliminary hearing is continued, see Rule 542(G).

If the issuing authority determines that the defendant received service of the summons as defined in Rule 511 and )
has not provided cause explaining why he or she failed to appear, the defendant's ahsence constitutes a waiver of the
defendant's right to be present for subsequent proceedings before the issuing authority. The duration of this waiver
only extends through those proceedings that the defendant is absent.

When the defendant fails to appear after notice and without canse, paragraph (D)(3)(2) provides that the case is to
proceed in the same manner as if the defendant were present. The issuing anthority either would proceed with the
preliminary hearing as provided in Rule 542(A), (B), (C) and Rule 543(A), B), (C), and (DY3)(b) or (c); or, if the
issuing anthority determines it necessary, continue the case to a date certain as provided in Rule 542(G); or, in the
appropriate case, convene the preliminary hearing for the taking of testimony of the witnesses who are present, and
then continue the remainder of the hearing until a date certain. When the case is continued, the issuing authority may
issue a bench warrant as provided in paragraph (D)(3)(d), and must send the required notice of the new date to the
defendant, thus providing the defendant with another opportunity to appear.

Paragraph (D)(3)(b)(ii) requires the issuing authority to include with the Rule 547 transmittal a request that the court
of common pleas issue a bench warrant if the case is held for court.

Tn addition to the paragraph (D)(3)(b) notice requirements, the notice may include the date of the arraignment in
common pleas court,

For purposes of modifying bail once bail has been sef by a common pleas judge, see Rules 529 and 536.
See Rule 571 (Arraignment) for notice of arraignment requirements.

Rule 542(F) specifically prohibits an issuing authority at a preliminary hearing from proceeding on any surnmary
offenses that are joined with misdemeanor, felony, or murder charges, except as provided in paragraph (F) of this rule.
Paragraph (F) sets forth the procedures for the issuing authority to handle these summary offenses at the preliminary
hearing. These procedures include the issuing authority (1) forwarding the summary offenses together with the
misdemeanor, felony, or murder chatges held for court to the court of commeon pleas, or (2) disposing of the summary
offenses as provided in Rule 454 by accepting a guilty plea or condncting a trial whenever (a) the misdemeanor,
felony, and murder charges are withdrawn, or (b} 2 prima facie case is not established at the preliminary hearing and
the Commonwealth requests that the issuing authority proceed on the summary offenses.

Under paragraph (F)(2), in those cases in which the Commonwealth does not intend to refile the misdemeanor, felony,
or murder charges, the Commonwealth may request that the issuing authority dispose of the summary offenses. In
these cases, if all the parties are ready to proceed, the issuing authority should conduct the summary trial at that time.
Tf the parties are not prepared to proceed with the summary trial, the issuing authority should grant a continuance and
set the summary trial for a date and time certain.

In those cases in which a prima facie case is not established at the preliminary hearing, and the Commonwealth
does not request that the issuing authority proceed on the summary offenses, the issuing authority should dismiss
the complaint, and discharge the defendant unless there are outstanding detainers against the defendant that would
prevent the defendant's release.
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Paragraph (G) emphasizes the general rale that once a case has been bound over o the court of common pleas, the
case is not permitted to be remanded to the issuing authority. There is 2 limited exception to the general rule in the
situation in which the right to a previously waived preliminary hearing is reinstated and the parties agree, with the
consent of the common pleas judge, that the preliminary hearing be held before the issuing authority. See Rule 54 1(D).

Nothing in this rule would preclude the refiling of one or more of the charges, as provided in these rules.

See Rule 313 for the disposition of any summary offenses joined with misdemeanor or felony charges when the
defendant is accepted into an ARD program on the misdemeanor or felony charges.

Credits

Note: Original Rule 123, adopted June 30, 1964, effective January 1, 1965, suspended January 31, 1970, effective May 1, 1970.
New Rule 123 adopted January 31, 1970, effective May 1, 1970; renmmbered Rule 143 September 18, 1973, effective January
1, 1974; amended January 28, 1983, effective July 1, 1983; amended August 9, 1994, effective January 1, 1995; amended
September 13, 1995, effective January 1, 1996, The January 1, 1996 effective date extended to April 1, 1996; the April 1,
1996 effective date extended to July 1, 1996; renumbered Rule 142 October 8, 1999, sffective Japuary 1, 2000; repumbered
Rule 543 and amended March 1, 2000, effective April 1, 2001; amended August 24, 2004, effective August 1, 2005; amended
December 30, 2005, effective Angust 1, 2006; amended March 9, 2006, effective September 1, 2006; amended May 1, 2007,
effective September 4, 2007, and May 1, 2007 Order amended May 15, 2007; amended July 10, 2608, effective February 1,
2009; amended February 12,2010, effective April 1, 2010; amended January 27, 2011, effective in 30 days; Comment revised
July 31, 2012, effective November 1, 2012; amended October 1, 2012, effective July 1, 2013; amended May 2, 2013, effective
Tune 1, 2013,

Notes of Decisions {23)

Rules Crim. Proc., Rule 543, 42 P2.C.8.A., PA ST RCRP Rule 543
Current with amendients received through October 15, 2019.
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Pa.R.Crim.P. Rule 560
Rule 560, Information: Filing, Contents, Function

Currentness

(A) After the defendant has been held for court following a preliminary hearing or an indictment, the aitorney for the
Commonwealth shall proceed by preparing an information and filing it with the court of common pleas.

(B) The information shall be signed by the attorney for the Commonwealth and shall be valid and sufficient in law if it contains:

(1) a caption showing that the prosecution is carried on in the name of and by the authority of the Commonwealth of
Pennsylvania;

(2) the name of the defendant, or if the defendant is unknown, a description of the defendant as nearly as may be;

(3) the date when the offense is alleged to have been commitied if the precise date is known, and the day of the week if it is an
essential element of the offense charged, provided that if the precise date is not known or if the offense is a continning one, an
allegation that it was committed on or about any date within the period fixed by the statute of limitations shall be sufficient;,

(4) the county where the offense is alleged fo have been commitied;

(5) a plain and concise statement of the essential elements of the offense substautially the same as or cognate to the offense
alleged in the complaint;

(6) a concluding statement that “all of which is against'the Act of Assembly and the peace and dignity of the Commonwealiti”;
and

(7) 2 certification that the information complies with the provisions of the Case Records Public Access Policy of the Unified
Judicial System of Pennsylvania regarding confidential information and documents.

(C) The information shall contain the official or customary citation of the statute and section thereof, or other provision of law
that the defendant is alleged therein to have violated; but the omission of or error in such citation shall not affect the validity
or safficiency of the information.
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Rule 560. information: Filing, Contents, Function, PA ST RCRP Rule 560

(D) In all court cases tried on an information, the issues at trial shall be defined by such information.

Comment: The attorney for the Commonwealth may electronically prepare, sign, and fransmit the information for
filing,

Before an information is filed, the attomey for the Commonwealth may withdraw one or more of the charges by
filing a notice of withdrawal with the clerk of courts. See Rule 561(A). Upon the filing of an information, any charge
not listed on the information will be deemed withdrawn by the attorney for the Commonwealth. See Rule 561(B).
After the information is filed, court approval is required before a nolle prosegqui may be entered oo a charge listed
therein. See Rule 585,

In any case in which there are summary offenses joined with the misdemeanor, felony, or murder charges that
are held for court, the atforney for the Coramonwealth must include the summary offenses in the information. See
Commonwealth v. Hoffman, 594 A.2d 772 (Pa. Super. 1991).

See Rule 113.1 regarding the Case Records Public Access Policy of the Unified Judicial System of Pennsylvania aud
the requirements regarding filings and docaments that contain confidential information,

When there is an omission or error of the type referred io in paragraph (C), the information should be amended
pursuant to Rule 564.

See Rule 543(D) for the procedures when a defendant fails to appear for the preliminary hearing. When the preliminary
hearing is held in the defendant's absence and the case is held for court, the attorney for the Commonwealth should
proceed as provided in this rule,

See Chapter 5 Part E for the procedures governing indicting grand juries. As explained in the Comment to Rule 556.11,
when the grand jury indicts the defendant, this is the functional equivalent to holding the defendant for court following
3 preliminary hearing. : . ‘

Credits .

Note: Rule 225 adopted Febiuary 15, 1974, effective immediately; Comment revised January 28, 1983, effective July 1, 1983;
amended August 14, 1995, effective January 1, 1996; renumbered Rule 560 and amended March 1, 2000, effective April 1,
2001; Comment revised April 23, 2004, effective immediately; Comment revised A'ugust 24, 2004, effective August 1, 2005;
Comment revised March 9, 2006, effective September 1, 2006; amended June 21, 2012, effective in 180 days; amended Jannary
5, 2018, effective January 6, 2018; amended June 1, 2018, effective July 1, 2018.

Notes of Decisions (85)

Rules Crim. Proc., Rule 560, 42 Pa.C.S.A., PA ST RCRP Rule 560
Current with amendments received through October 15, 2019.
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Rule §42. Preliminary Hearing; Continuances, PA 8T RCRP Rule 542

Pa.R.Crim.P. Rule 542
Rule 542. Preliminary Hearing; Contibuances

Curreniness

(A) The attorney for the Commonwealth may appear at a preliminary hearing and:
(1) assume charge of the prosecution; and
(2) recommend to the issuing anthority that the defendant be discharged or bound over to court according to faw.

(B) When no attorney appears on behalf of the Commonwealth at a preliminary hearing, the affiant may be permitted to ask
questions of any witness who testifies.

(C) The defendant shall be present at any preliminary hearing except as provided in these rules, and may:
(1) be represented by counsel; -

(2) cross-examine witnesses and inspect physical evidence offered against the defendant;

_ (3) call witnesses on the defendant's behalf, other than witnesses tol the defendant's good reputation only;

(4) offer evidence on the defendant's own behalf, and testify; and

(5) make written notes of the proceedings, or have counsel do so, or make a stenographic, mechanical, or electronic record
of the proceedings. )

(D) At the preliminary hearing, the issuing authority shall determine from the evidence presented whether there is a prima facie
case that (1) an offense has been committed and (2) the defendant has committed it.

(E) Hearsay as provided by law shall be considered by the issuing authority in determining whether a prima facie case has
been established. Hearsay evidence shall be sufficient to establish any element of an offense, including, but not limited fo, those
requiring proof of the ownership of, non-permitted use of, damage to, or value of praperty.
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Rule 542, Preliminary Hearing; Continuances, PA 5T RGRP Rule 542

(F} In any case in which a summary offense is joined with 2 misdemeanor, felony, or murder charge, the issning authority shafl
not proceed on the summary offense except as provided in Rule 543(F).

{G) Continnances

(1) The issuing authority may, for cause shown, grant a continuance and shail note on the transeript every continuance together
with:

(a) the grounds for granting each continuance;
(b) the identity of the party requesting such continuance; and

{c) the new date, time, and place for the preliminary hearing, and the reasons that the particular date was chosen.

‘When the preliminary hearing is conducted in the court of common pleas, the judge shall record the party to which the period of
delay caused by the continuance shall be atiributed and whether the time will be included in or excluded from the computation
of the time within which irial must commence in accordance with Rule 600. '

(2) The issuing anthority shall give notice of the new date, time, and place for the preliminary hearing to the defendant, the
defendant’s attorney of record, if any, and the attorney for the Commonwealth.

" (a) The notice shall be in writing.
(b) Notice shall be served on the defendant either in person or by first class mail.

(c) Notice shall be served on defendant's attorney of record and the attorney fot the Commonwealth either by personal
delivery, or by leaving a copy for or mailing a copy o the attorneys at the attorneys' offices.

Comment: As the judicial officer presiding at the preliminary hearing, the issuing anthority controls the conduct of
the preliminary hearing generally. When an attorney appears on behalf of the Commonwealth, the prosecution of
the case is under the control of that attorney. When no atforney appears at the preliminary hearing on behalf of the
Commonwealth, the issning amthority may ask questions of any witness who testifies, and the affiant may request the
issuing authority to ask specific questions. In the appropriate circumstances, the issning authority may also permit the
affiant fo question Commonwealth witnesses, cross-examine defense witnesses, and make recommendations about

the case to the issning authority.

Paragraph (C)(3) is intended to make clear that the defendant may call witnesses at a preliminary hearing only to
negate the existence of a prima facie case, and not merely for the purpose of discovering the Commonwealth's case.
‘T'he modification changes the language of the rule interprated by the Court in Commornwealth v. Mullen, 460 Pa. 336,
333 A2d 755 (1975). This amendment was made to preserve the limited function of a preliminary heaving,
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Rule 542, Préliminary Hearing; Continuances, PA ST RCRP Rule 542

Paragraph (E) was amended in 2013 to reiterate that traditionally our courts have not applied the law of evidence in
its full rgor in proceedings such as preliminary hearings, especially with regard to the use of hearsay to establish
the elements of a prima facie case. See the Pennsylvania Rules of Evidence generally, but in particular, Article VIIL,
Accordingly, hearsay, whether written or oral, may establish the elements of any offense. The presence of witnesses
to establish these elements is not required at the preliminary hearing. But compare Commonweslth ex rel. Buchanan
v. Verbonitz, 525 Pa. 413, 581 A.2d 172 (Pa. 1990) (plurality) (disapproving reliance on hearsay testimony as the
sole basis for establishing a prima facie case). See also Rule 1003 concerning preliminary hearings in Philadelphia
Municipal Court.

If the case is held for court, the normal rules of evidence will apply at trial.
For the procedures when a defendant fails to appear for the preliminary hearing, see Rule 543(D).

In cases in which summary offenses are joined with misdemeanor, felony, or murder charges, pursuant to paragraph
(F), during the preliminary hearing, the issuing authority is prohibited from proceeding on the summary offenses, or
adjudicating or disposing of the summary offenses except as provided in Rule 543(F).

For the contents of the transeript, see Rule 1335.

See Chapter 5 Part E for the procedures governing indicting grand juries. Under these rules, a case may be presented
to the grand jury instead of proceeding to a preliminary hearing. See Rule 556.2.

Credits

Note: Former Rule 141, previousty Rule 120, adopted June 30, 1964, effective January 1, 1965; suspended January 31, 1970,
effective May 1, 1970; revised Fanunary 31, 1970, effective May 1, 1970; renumberad Rule 141 and amended September 18,
1973, effective January 1, 1974; amended June 30, 1975, effective Tuly 30, 1975; amended October 21, 1977, effective January
1, 1978; paragraph (D) amended April 26, 1979, effective Fuly 1, 1979; amended February 13, 1998, effective July 1, 1998; '
rescinded October 8, 1999, effective January 1, 2000, Former Rule 142, previously Rule 124, adopted June 30, 1964, effective -
January 1, 1965, suspended effective May 1, 1970; present rule adopted January 31, 1570, effective May 1, 1970; renumbered
Rule 142 September 18, 1973, effective January 1, 1974; amended October 22, 1981, effective January 1, 1982; effective date
extended to July 1, 1982; amended July 12, 1985, effective January 1, 1986, effective date extended to July 1, 1986; rescinded
October 8, 1999, effective January 1, 2000, New Rule 141, combining former Rules 141 and 142, adopted October 8§, 1999, .
effective January 1, 2000; renumbered Rule 542 and Comment revised March 1, 2000, effective April 1, 2001; amended August
24, 2004, effective Avgust 1, 2005; amended March 9, 2006, effective September 1, 2006; amended May 1, 2007, effective
September 4, 2007, and May 1, 2007 Order amended May 15, 2007; amended January 27,2011, effective in 30 days [February
28, 2011]; amended Jupe 21, 2012, effective in 180 days; amended October 1, 2012, effective Tuly 1, 2013; amended April
25, 2013, effective June 1, 2013. . )

Notes of Decisions (15)

Rules Crim, Proc., Rule 542, 42 Pa.C.8.A., PA ST RCRP Rule 542
Current with amendments received through October 15, 2019.
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