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@ESTIONS PRESENTED

1, Can the Washmgton State Courts refuse to adhere to this.
Courts holding. in Nort:h Carohna Vo Pearce?

~

2. Singe Washington State's Sentencing Reform Act (SRA) .
precludes a sentencmg court. from considering reversed
convictions when imposing a sentence, which parallels the
holding in North.Carolina v. Pearce (395 U.S. at 721), can
the State. Courts ci vent both the SRA and United States
Supreme Courts ruling by adhermg to an 1napp11cab1e_
Federal . Sentencing Guideline in, order to mask the
.preSLImpt].On of" mndlctlveness? '

All parties appear in the captlon of the case on the,
cover page. ' i

State v. Ameline, 118 Wn.App. 128, 75 P.3d 589 (2003)
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IN THE
SUPREME COURT .OF THE UNITED STATES

PEI‘ITION FOR WRIT OF CERTIORARI

Petitioner x:eepeetfully prays that a writ of certiorari’

i_ss;ie to review the judg__m;ent below,

OPINIONS BELOW

The opmlon of the hlghest State Court to review the ‘
merl.ts appears at Appendlx A to the . petlt:.on and 1s reported
Cat State‘v. Brown, 193 in,2d 280, 440 7.4 962 (May 2, 2019)
(En Banc) |

~ The opmlon of tne Washmgton State Appellate Court
_eppears at. .APPEHd.l,?S B to ;the petition. and is unppbllshed. .
_State Ve Brown, 2. WnApp2d ;1054, 4_(-_[‘431:}'01'!': _1l2,2_ 2018)
.-‘(unpubllshed) . B o

The date on whz.ch the hlghest State Court de01ded my
'case was May 2, 2019 A copy of that dec1sz.on appears at
Appendle. A. :

A timely motion. for re"}_hea;_iqg was _;he;;ea_fter denied on
+June 19, ,;;20_1v9_,, and a c_o_p)./‘:_: of i:he order denying I;ehee:i,eg
| appears at Appendlx D. |
 The Jurlsdlctlon of thlS Court. is invoked under 28 U S C |

§ 1257¢a). | - -



CONSTTTUTTONAL AND STATUTORY PROVISIONS INVOLVED

United States Constitution Amendment 14 § 1.

All persons born or naturalized in the Umted States,
and, subjéct to the jurisdiction thereof, are citizens of the'
United States’ and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States,
nor shall any State deprive any person of life, liberty or
property, without due process of law; nor deny to any person
within its Jurlsdlctlon the equal protection of the laws.

RCW 9 94A 530 Standard sentence range.

(1) ’I‘he intersection of the column defined by the
offender score and the row defined-by the offense seriousness
score determines the standard sentence range (see RCE
9.94A.510, (Table 1) and RCW 9,94A.517, (Table 3)). The
addltlonal time for. deadly weapon flndlngs or for. other
adgustments as speclfled in RCW 9,94A,.533 shall be added. to.
the entire standard sentence range. The court may impose any
sentence within the range that it deems appropriate. All |
standard sentence ranges are expressed in terms of total
confinement.

(2) In- determmmg any sentence other that a sentence
above the standard range, the trial court may rely on no more

information than is adrnltted by the plea agreement,. or

admitted, acknowledged or proved in, a-trial or at the ‘time
of sentencmg, .OF ' proven ' pursuant to. RCW 9.94A.537.
Acknewledgment includes not objecting to mfor:matlon stated’
in the presentence reports and not obJectmg to criminal
history presented at the time of sentencing. Where the
defendant disputes material facts, the court must either not
consider the. fact. or grant an ev1dent1ary ‘héaring on the
point. The facts shall be deemed- proved at the hearing by a’
preponderance of the .evidence, except as otherwise specified
in RCW 9.94A.537. On remand for _resentencing following appeal' -
or collateral attack, the parties shall Have the opportunity
to present and. the court to consider all relevant_ evidence
regarding criminal’ h].story, includmg cr1m1na1 hlstory not
prevmusly presented.

(3) In determining any sentence above the standard
sentence range, the court shall follow the procedures set
forth in RGW 9.94A.537. Facts that establish the elements of
a more serious crime or add1.t1onal crimes may not be used to
go .outside the standard sentence range except upon
stlpulatlon or when specifically provided for in RCW
9. 94A 535(3)(d) (e) (g), and (h).



STATEMENT OF .THE CASE

ictual and Procedural Hlstory

A Jury found Ronald Rlchard ‘Brown guilty of two counts
of first degree k1dnapp1ng, tmo counts of first degree”
robbery, two_coup;sﬁof:seoopd @egfee'assaqlt, aadxpne;cogot
of first degree'burglary in~2@13.eGP at 39 (initial jodgment
and . sentence) The Superlor Court 1mposed a standard-range
sentence on eaCh of those seven counts. CP at 91, 93. It
expllcltly decllned to 1mpose an, except10na1 sentence above
the standard range on any count under RCW 9,944, 535(2)(c)
(permlttlng use of hlgh offender score as aggravating factor.
in certaln c1rcumstances) cP at 116 18 (State's initial
sentencing memorandum), RP at 33-34 (06/21/2016).

Brown appealed In 2015, the Gourt of Appeals reversed
- four of the seven. conv1ct10ns. State Ve Brown, No. 70148 7-
I,: Sllp op. at 12-17. (Waéh Ct. App July 27, 2015)
(unpublished).  The Court ruled that an error in the jury
,1nstruct10ns-.forh‘ehe k}dnapp;ng charges violated Brown's
article I, section 22 and Sixth Amendment rights to notice of
the charged-crimes, Brown, slip op. at 7-9. It also held that
convicting and sentencing Brown for both assault»and robbery
(of eacﬁ of the two vietims) violated his article I, section
9 and Fifth Amendment rights. Brown, slip op. at 12-17. In
other words, it reversed four of'Brownis coavictiops¢due to

constitutional error.



On remand, the State declined to try Brown again on the
kidnapping charges, even though those charges carried the
highest seriousness level under the Sentencing Reform Act of
1981 (SRA), chapter 9.94A RCW. RP at 3-4 (06/21/2016); CP at
26 (mqtion), 25 (order).

Thus, .a?t Brown's ":esentencigg in 2016, only three
convictions remeineq: The offender scores for each of. the
thfee éOﬁYiQtiOHS decfeased from 19.at the f_xfirs;t. sen:teneing
hearing to 11 at the resentenclng Compare  at 91 (1n1t1al'
Judgment and sentence), w1t‘n at 9 ( Judgment and sentence
on r-emand) And. at the. resentencmg hearing, the State
presented no new facts. RP at 19- 27 (06/21/2016)

Nevertheless, the State argued that the Court should
impose the same total perlod of conflnement that it had.
prev:.ously 1mposed because ‘that perlod of conf-;mement_

adequately represented the facts in tm.s case." RP and 21-
‘_22 (00/21/2016), CP at 32-36 (State s amended. .sentencmg-s
memorandum . on remand} But be.ause that total ~period of
Aeonflnement was greater than the top of the standard ranges
for the three re'nalnlng convictions, the State sought
except10na1 sentenees above the range - somethmg 1t had not
. done at-the first sentencmg hearmg

The State did not focus on Brown 8 individual offenses_ '
when 1t made this argument. about * the faets of tm.s case. ] GP
at 32-36. Rather, the State f_oc;used_ on reachvmg a

predetermined total period of confinement for all of the



three remaining convictions. Id. It offered the Court
multiple, ways to impose a total period of cbnfinement
equivalent to . the one. that Brown had orlglnally recelved
thus 1nd1cat1ng that 1t belleved “the facts ofvthle case"
included the facts of the seven original crimes.
Specifically, when the State did discuss specific facts
to be considered at resentencing, itr did not limit its

discussion to the conduct underlying the remaining robbery

‘and  burglary convictions, It also relied on conduct -

underlying  the_;reversed - and consequently unproven

~kidnappingvncounts. ﬁFor example, in arguing for the same

_total perlod of conflnement, ‘the State asserted that Brown

the one who's respon81ble in thls case for the fact that(

:[the alleged kldnapplng v1ct1ms] had to endure the hours of

conflnement and the hours of fear and anxxety on. the nlght in

question and followxng." RP at 25 (06/21/2016)..

Brown,argued against exeeptional sentenees; He explained
that "there have been no new facts or 1dent1f1ab1e conduct by;
the defendant, besides succeedlng on appeal that thls Court
or the State could use to JUStlfy an exceptlonal sentence.
CP at 29 (Brown s senten01ng memorandum on remand) .

The Superior Court declined to. impose the same total
period of cqnfinement, But it did grant the State's request
fer exceptional sentences above thevetandard renge;VQP:at 21-

22 (findings of fact and conclusions of law). The Court

/e0nc1uded that the sentencing range,reeulting_from Brown's



number of convictions togethetr with his criminal history did
not adequately reflect his criminality, and, hence, it found
"substantial and compelling reasons” to depart from the.
standard rahge for each eonvictien. Id. As a result, Brown's
sentence for the two robbery convictions inereased-f;om 231
months to 279 months, ane‘ his sentence _fqr" the berglery
conviction increased from 176 months tevZQQvﬁonths, Compare
CP at 93 (inmitial judgment and seq;eﬁce), with é? at 11
(judgnent. and sentence after renand). |

o Brown appealed the eentence. The Gourt of Appealsz
afflrmed State v.:Brown, 2 W, App 2d 1054 (March 12, 2018);
(unpubllshed) The Washlngton State Supreme Court granted .
review. State v, Brown, 190 wn 2d. 1025 (2018) Brown s
sentence was upheld. State Ve, Brown, 193 Wn 2d 280 440 P 3d
962 (May 2, 2019) (En Bane) Brown flled a. tlmely motlon to

recon31der, whlch was denled on June 19 2019.

) REASONS -FOR GRANHNG IHE PETTTION

As. JUStlce Gordon-McCloud stated 111 her dlssent, the
Washington. State Supreme Court accurately renltes the rules
about the presumptlon of v1nd1ct1veness that arlses whee\e

peetappeal sentence for .a er;me: exceeds. the preappeal
isentence_fer_thatjcrime. BupAthe majoripy“ePplied those_rules_
incerreetlya The majority er;ed'byvﬁailing to reeognize that
at'senteﬁcing heariegs in WhShingteh, Jjudges can consider

only the facts of the crime of conviction - not the facts of -



other acquitted conduct, dismissed charges, or reversed
convictions. This is ‘offenee_ specific" sentencing as
man&ated by the_State_legisla;uref Since the legislature has
'mandated such offense spec1f1c sentencing, it neeessarlly
follows that the only offense conduct that can be con31dered
in comparlng the length of a preappeal sentence for a. crime
to the 1engﬁh of the postappeal sentence for the exact, sameg
crlme is the conduct speelfle to that crlme - not the conduct
spe01f1c to other dlsmlssed or acqultted crlmes._

The nmJorlty makes a dlfferent comparlson' it compares_
the preappeal sentence for seven .crimes to the\postappeal
sentence for Just~ three of those crlmes, even tnough;
conv1ct10ns for four of the seven crlmes were reversed. That
flawed comparlscn leads the nmgorlty to approve postappeal
sentences on the three remaining conv;ct;on§_thetvfar exeeed
ﬁheisenteneee priginally-imposedvon_thoee-same cenvlctions,
desplte the absence of any new postappeal ev1denﬂe to justify
then. In otherwords, 1t forever departs from the presumptlon_
of v1n§1et;venese stan@arde established by this Court in
Pearce, and -thns, affects everyone; in Whehlngton State
because they are no longer protected fron v1nd1ct1ve‘
1 sentenc1ng, upon remand after sucnessfully challenglng thelr '
eonvlctlcns and sentence.

| 1. Judicial Vindictiveness. Presumptively Infected
Brown's Resentencing - and the State Has Not Rebutted
That Presumptlon

A Court v1qlates a defendant's right to ‘due process



under the Fourteenth Amendment when it imposes.a 'penalty
- upon the .defendant for having succassfully pursued a
statutory rlght to appeal " _North Carolina v. Pearce, 395
u.s. - 711, 72_4, 89 S.Ct. 2072 23 L. Fd 2d 656 (1969),
overruled on other grounds by Alabama v._Smlth 490 W. S. 194 ,
798-99 109 s.Ct. 2201, 104 L. Ed 2d 865 (1989); _U S. Const.
Amed X1v. Because' "[t]he ex1stence of a retaliatory motive
would of course, be extremely dlfflcult to prove in any.
:md1v1dual case, P_earce, 395 u. S. at 725 n. 20, a presumptlon'
of Judlc:x.al v1nd1ct1veness applles when _ there is a
reasonable 11ke11hood' that {an] increase in [the] sentence
'1s that product of actyal vmdlctlveness on the part: of the}_
sentencmg authorlty.“ Smith 490 U S. at 799 (quoting United
States V. Goodwin, 457 U S. 368 473 102 S.Ct. 2485 73

. L.Ed.2d 74 (1982)) When the record allows, however, the.

- State may rebut that presumptlon. Texas v. McGullough 475:
u. S 134 140 106 S. Ct 976, 89 L Ed.z2d 104 (1986)

Here, thece 1.S a, \reasonable 11ke11hood that Brown' S
increased sentences ‘were a response to - and therefore a
penalty for - his success on appea]. Consequently, the-
presumption of Jud1c1al vmdlctlveness applles. And the State
has not rebut:ted that presumptmn.

A. Brown Got Longer Sentences on His Conv1c.t10ns after
- His Successful Appeal ‘

r

" The f-1_rst step in this analysis is to determine whether

the postappeal sentences were ™ really longer -than the



preappeal sentences. To do that, the Court looks to the
Washington sentencing laws.

The Washingtén State 1egiélcture requires offense-
specific senteﬁcing. See cﬁ. 9.94A RCW; Wash. State Caseload
Forecast Council, 2917 Washington State Adult Sentencing
Guidelines Manual;\SB,, ("For multiple current offenses,
separate.scnteﬁce calculatioﬁs are necessary fof eachroffénse
because the law requires that each feceive a séparate
sentence.”). In furtherance of that policy decisioﬁ,
thhingtonis SRA requires trial courts to consider only "real
facts" of the crimes of conviction at sentencing. ' RCW
9.94A. 530(2), State v. Houf 120 wn. 2d 327, 332-34, 841 P.2d
42 (1992) In. thls respect Washlngton s SRA dlffers from the
federal sentenclng guidelines, which pernlts con31derat10n of .
other facters, lncludlng acquitted conduct. 18 U.S. -.C. § 3661;
Un1ted States Ve Watts, 519 U.S. 148, 151- 54 117 S. Ct. 633
136 L.Ed.2d 554 (1997) (per curlam)

"Real facts" are those that the State has proved or that
the defendant has affirmatively admitted. RCW 9.94A. 530(2),

- State v, Hunley, 175 Wn.2d 901, 287 P.3d 584 (2012) (holdlng
that a defendant s silence does not relleve tne State or its
burden of proving sentence-enhanclng facts) "'The v:eal
facts' or 'established facts' concept excludes consideréticn
of'ei;her_uncharged crimec o;_pfdcrimec that were charged but .
later dismissed. " State v. McAlpln, 108 Wh 2d 458 466, 740
P 2d 824 (1987) (collectlng cases) Cond ct that has nqg



resulted in-convictions -++ may not be considered at all. "
Id. at 467 Thu;, the SRA precludes a sentencing court from
'cons;derlng reversed‘convlctlons when }t imposes a sentence
because reversed convictions are not convictions, PEarce, 395
U.S. at 721 (observ1ng that overturnlng a couviction results

“the slate [belng] wiped clean’ )

The four reversed conv1ct10ns in this case fall out31de

the deflnlt;on of 5real £aets,w Ihpse anYthAQHS were not
just | ?wiped eleanf; ehey were revefsed | due to
'qnconsti;utionality. Under United S;ates' Sppreme Coure
precedent a rsentencing court  cannot con51der ¥ an
unconstltutlonally obtalned conviction for any purpose.
United State v. Tucker, 404 U.S. 443, 448-49, 92 S.Ct. 589_
30 L. Ed 2d 592 (1972), Burgett v. Texas, 389 U. S 109 115,
88 S. Ct - 258, 19 L.Ed. Zd 319 (1967), State Ve Ammons, 105
vm 2d 175 187-88 713 P 3d 719, 718 P 2d 796 (1986)
- other words, under eontroll;ng law, Brown s sentences forﬁhle
three remaining convietiensv eould be Eased; on only 'tﬁose .
three conv1ct10ns. It is 1ndlsputable that the Superlor Court
1mposed 1onger sentences on each of these three convictions
after Brown s successful appeal than 1t dld.before.

B. Because Brown s Three Sentences Were Longer after

Appeal Than They Were Before, Pearce's Holdlng ~ That-
a Presumption of 'Judicial Vindictiveness Arises When
the Same Sentencing Court Increases a Sentence after
Appeal - without Any New Factual Basis - Applles in
Ihls Case»

Pearce makes clear that a presumption :of judicial



vindictiveness applies when, as here, postappeal sentences
exceed preappeal sentences. Pearce also makes clear that such
vindictiveness violates the de@endant's right to. due process
under the Fourteenth Amendment. -

Pearce was convicted of assap'lt_with: intent .to commit
rape and sentenced to 12 to 15 years in prison. 395 U.S. at
713. His cenvictipn_was later reyersed by a stateeappellate_
court, and the State .decideq to retfy hlm 1d. ?earce was
convicted agaie,‘ and t:he'.: court. impose& an .8-year sentence.
Id. But 'fv?hen edded ‘to the time Pearce had already spent in
prison, the parties agree[d the new .sentenc.:e] ameﬂnted. to a
longer total\eentence than -that originally imposed."‘l@.

The -United States Supfeme Ceurt viewed the second
sentence as a 'more severe punishment," despite its.ﬁaciel
appearance of ieniency. Id. at 716. eYet the sentencing
_court s reasons, if any, for 1mposmg the mpreased sentence
were ‘‘mot so dramatlcally clear.f Id. at 726 And "the State
[had .not] offered any -reason or Justlflcathp for that
sentence ’beyond the naked power to impose it," Id. The Court
therefq;e p:esumed that the sentencing court had impesed the_
"heavier 'sen'_i;en;:eff in responee to the deﬁquient 's "having
euccee&ed invgeFtipgbhis,Qrigiqel.cpnvietion set_eside.ﬁ I§,
at 723-24. | -

| That presuhp;ively v;ndietive-.respppse y@olated_;the
defe:nc_lant,',s_ .r_ight' to _due process. ,'”:_Due prec_essf of_ law ...

requires that vindictiveness againstia o_lefendant;, for having

——
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successfully attacked his first‘convictior.i must play_ no part
in the sentencé he receives after a new trial." Id. at 725.
The Supreme Court therefore affirmed the grant of the writ of
habeas corpus, he-lding that Pearce could not be imprisoned
under the unconstitutional sentence. Id. . | '

The Court also ‘made clear, however', that an increased
sentence w__ill fxot always v_iolate the defendantfe-,righj: to due
process_. It stated, "A tr}al judge is _ﬁ_ot_ cen.stit:\etiqnally
préc'l_ugied_ +-» from impesiﬁg a new sentence, whe_t,{her' gfeater
o}.'_ less then the original sentence, in the 1igf1t of events
‘vsubsequent to the first trial that may hafve thrown new light
upon the defendant's 'life, health, hablts, conduct and -
mental and moral propensities, '.:'_ whlch are all permlss:r.ble |
sentencing factors in the federal system. Id. at 723 (quot:mg.
Williams V. New York, 337 U.S. 241, 245, 69 S.Ct. 1079, 93
L. Ed 1337 (1949)) 'I‘he Court neted that "[sluch 1nfermat10n
may come to the Judge S attent:.on from ev:.dens..e adduced at
the ‘ _secqngiw grl:alj - itself, f_roug a newf presentence
iﬁvest_igatibn,/ frqm3 the,. defendanﬁ_’.s prloon record or.
p0331b1y from other sour\.es." Id. ‘Thus, new 1nformat10n could

f

justify a sentence increase, but when no new mfor*natlon
exists, a presumptlon of Jud/1c1a1 vmdlctlveness ‘arises.

No relevant new. mforma-tmn about Brown or hls crlrﬁes;
was presented at hls resentencmg, though it certamly could
have been. RGW 9. 94A.530(2), RCW 9. 94A.525(22) Th_e

presumption of Ju,d:ICJ._al”_ vm_dlct;veness therefore applies in

-12-



n

this case.
The majority holds to the contrary _"bé;au_se it concludes

that. Brown's sentences were not really - increased. The

- majority reaches that conclusion by comparing Brown's new

total period of confinement to. hi_._s\ initial total period of

‘confinement.

But that. is not the _correé; comparison to make -in-
Washington. Instead, és_dis;uséed, in Part A abgve, Washington
Courts must impose a . specific | sentence f@r e';ae_;ch,; s;ﬁe(é.ifip.
offense of cgr_;iri;t:ion_ ‘bésécfgl__\on "real facts" provéc__i_,_ (or
admitted) ,ab‘_oﬁt that. specific offense. Thus, -as a matter.of
State 'law, Br:_‘_ov__vg'\_:s pugiéhn;;‘ant did iq_cre-a_sel because the
comparison runs from a given .-convictiop's initial s‘engen;g‘;tov _
the same con\{ic;tions new sentence.. And bgcause the. punishmenﬁ

increased under State law, federal law requires that the

Court presume that Vi;m{iic;iyer_v_lesﬁs r@xo»_,f;_iya;gad the hargh_ér,

punishment, unless the ,ser;)_;ter}c_ing court relied on ﬁew
inform%tién to justify the harsher sentence. |

| The majority Szfé»llqws_ 'federal éircuit courts of !‘app_ea’ls
that compare the ':tqtal aggtjggatg”' of prison tiﬁle imposed at
the two sentencing hea:iﬁg_s._ But thosé decisions are inapt
because they are _'basé_d__ on a f'undamentally g diffex;ent.
sentencing scheme - one in. which the sente-ncing-_. court may .
consider uncharged conduct, | e.g ,v ljﬁite_d States Sentencing
Cqm_nissi;m Guidelines Ménuél 2018 § 1B1.3(a), as well as

acquittals and reversed convictions. See Watts, 519 U.S. at



151-54., Under that sentencing scheme, fedefa]. courts cons'ider
sentences a package penalty for the crimes of conviction. See
Unlted States Ve Pimienta—Redondo, 874 F 2d 9, 14 (1st Cir.
1989), Un;ted States v. Gray, 852 F.2d 136, 138 (4th Cir.
1988); Un;ﬁed‘Sta;es v; Shue, 825 F.2d 1111, 1114—15_(7th
Cir. 1987); United States v. Bay, 820 F.2d 1511, 1513-14 (9th
Cir 1987) Coﬁtrary to the.federal hodel, where the ”factors
underlying the oc1g1nal sentence in g multlple count case are
not necessarlly altered when a defendant suc.cessfully appeals
his conv1ct10n on one count," Pimienta-Redondo, 874 F. .2d at.
14, the facts are necessarlly altered in Weshlngton when a
conv1ctlon is everturned RCW 9 94A 530(2), McAlpln, 108
Wn.2d at 465-67.

C. Subsequent Decisions Narrowed Pearce ~ But It Still}
Applies with Full Force to This Exact Type of Case

- It-is true that subsequent United States Supreme Court

_decisions have limited Pearce. But those decisions reinforce,

- not undermine, the conclusion that the presumption of

judicial v1ndlct1veness applles here.-

The earllest post PEarce Supreme Court decisions held
that a presumption of Jud;clel vindictiveness does not arise
when the second sentencer, whether it be judge or jury,
differs from the first sentehcer See Chaffln v. Stynchcombe
412 U.s. 17, 93 S.Ct. 1977, 36 L. Ed 2d 714 (1973), Colten v.
Kentucky, 407 U. S. 104, 92 S. Ct. 1953 32 L.Ed.2d 584 (1972)

The Court noted that there is less risk of vindictiveness
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when the second sentencer "is not the court that is asked to
do over what it thought it had already done correctly."
Gnlten! 407 US at 116-17; _eee also Gheff__in,_”412 u.S. at 27.
In some mstances, the second sentencer may not even have
knowledge of the 1n1t1al sentence. Ghaffm, 412 U.S. at 26-
27. Accordingly, no reas_onebte likelihood - apd therefore no
pre_sumption - of vindictiveness exists in those eituations.

Two later dec151ons, McOullough and Smith, underscored
Pearce 8. cautlonary Statement that no presumptlon of Jud1c1a1_
nndxetlvenees arises when the -sentencmg court rehes e_n
new, previously | una_veilebl_e information to 1mpose a harsher
sentence at resentencing. B

Iﬁ Mcllough, a defendant received a 20-year ,prison
sentence after his flrst trlel for murder, but a SO-year
sentence after hls second trlal 475 U.S. at 135- 36 But tne
 Court upheld _the longer sentence -»agamvstﬂ the defendant' 'f_s
Pearce challenge. Revie&ing the rec‘o_rd'_,__ the Court noted that
the tri_al“ judge explained that she hadA imposed a. SO-year
sentence partly because of ''the testimony of two new;
witnesses" at . the second trial that had cast the defendant s
conduct m a worse 11ght. Id, at 143. The Court h_el_d that
that tesjti‘mony and | _other new inforrtxati.on _aboe_t tfne
defend_ant's “criminal history permissibly supported the
increased sentence, Id. at 144. »Thus, McGu‘]_.lopgh' clarified
that the Pearce presumption does not apply when there is:_

"new, probative evidence" to support the imposition of a



harsher sentence at the second proceeding. Id. at 143.

Smith bolstered that‘ conclusion. QIu that cese, a
defendaqt pleaded guilty to burglary and rape and .received
tWo.concurrent 30~-year sentences for the_;wo conyictions. 490'
U.S. at 795-96. The deEendani later argued that his plea was
not knowing and VOluntaFy; end—an>appellate‘court-permitted
him to withdraw the plee. Id. 7%. | i

The State then prosecuted the defendant for burglary,

-rape, and sodomy. Id. At the trlal a cauophony of terrlble
fauts -emerged: |

[Tlhe victim testlfled that respondent had broken into
her home in.the middle of the night, clad only in his
underwear and a -ski mask and w1e1d1ng a kitchen knife.
Holding the knife to her chest, he had raped and.
sodomized her repeatedly and forced her to engage in
oral sex with him. The. attack, which lasted for more
than an hour, occurred -in the victim's bedroom, just
across the hall from the room in wﬁlch her three young
chlldren lay sleeplng ' '
Id, On those fac;s,_ﬁLt]he_Jury returned a verdict of guilty
on all three counts " Id.. |
At sent-nc1ng, “the trial judge 1mposed a term of life
1mprlsonment for the burglary conv1ct10n, plus a concurrent
term of life imprisonment on the sodomy. conv1ct10n and a
.consecutive term of 150 years' imprisorment on the rape
conviction." Id. Thus, the sentences for the burglary and
rape convictions increased as compared to the initial
- sentences imposed for those crimes under the plea bargain.

And the life sentence for the new sodomy conviction far

outstripped the 30-year'prison terms that the defendanpfhed



initially received for the other two convictions.

Buﬁ the . Supreme Court. upheld the longer sentences

against a Pearce challenge, even though the same judge had

imposed both sets of sentences. The Court pointed out that
"{tlhe trial court [had] explained that it was 1mp031ng a
harSher sentence than it had imposed following - [the
defendantfs] guilty plea because the evidence presented at
triél,_of.whiéh it had.been unaware at the time it imposed
sentence on the gullty plea, convinced it that the orlglnal
sentence had been too lenlent." Id. at 796 97 And JUSt as
the new 1nformat10n made a dlfferenye to the tr1a1 court, it
made a dlfterence to the Supreme Court's PEarce analy31s. "As
thls case demonstrates, in the’ course of the @roof at trial
the judge may gather:a(fgller_appreclaplgm of the nature and
extent of the crimes charge ,"' it observed. Id;'at 8@1. The
Court therefore held that 'Wheﬁ new information about the
defendant's ‘gchduct comes into thé record, the Pearce
presumptlon does not apply. Id. at 802. |
Golten, Chaffln, MCCullough, .and Smlth conflrm that the
- Pearce presumption applies in thls,case. The same Superior
Court. judge sentenced Brown both times. RP at 33-34
(06/21/2016). The Sﬁéte presented no mnew facts at the
resentencihg'toféupport the harsher exceptiOnal sentences. In
fact, Washington's rnal facts" “doctrine provided that there
were fewer inculpatory facts than existed at the initial

sentencing.



Although the Superior Court complied with Pearce‘é'
mandate to affirmatively identify its reason for imposing
harsher sentences on remand, 3é5 U.S. at 726, its explanation
6f its-decision did not - and could not - generéie any new
facts abouﬁ the crime. The Court stéted only a general basis
for impesing sentences above the standard range, and it was a
bases that was even more justified at thg first'senﬁencing
when the offender scores weré far higher: "I don't think it's
appropriaﬁe for ybu to have free crimes'in relation to what

~happened here." RP at 34 (06/21/2016)§ see also ROW:
9,94A,535(g)(9)¥;86 that's not a new fact, eiﬁher,

| Neither Bt;wnis,mipigaﬁing conduct - ensuriﬁg that one
- of the wvictims ‘ré;eived' medication dur@hg the criminal
episode, RP at 24, 33_{66/21/2016) - nor the existence of
"free crimesﬂ changed from one érdceeding to the next. If
- anything, the "number”’ of Brown's 'Treé cgimés” decreased
when his offender s§ore dropped from 19 to 11 for the robbery
and burglary convictioné. In the absence ofl any mnew
~additional ‘inculpatory iﬁfq;mgtion,:Pegrcels presumption of
judicial vindictiveness ép@lies.: Divisioﬁ -Two of the
Washington Court of Appeals reached the same_conclusion in
State v. Ameline, 118 Wn.App. 128, 133-34, 75 P.3d 589 (2003)
(?If,tﬁe_only_new fact is that [the defendant] has again
succeeded on appeal, the néw'senténce may not be more harsh

than the first and second ones.'').



- Upon remand, the State has made no effort to rebut that
presumption -, arguing only that ~the,_presdmption_'does not
apply. Appendix :I at 8-11. Accordingly, the Court must
presume that Brown's :ight to due process has been violated,
and the Court should reverse the decisions ofvthé Washingtén
State Court of Appealsvapd Supremé.Gou:t and remand the,;ase_
for resentencing on that b;sis.'WiFhout taking such stance in
this case, the defendantsﬂ- wﬁo are convicted and séntenced_
for crimes in Washington. State - will fear judicial
repercussions for - simply exercising their statutory and
cqnstitutionéi/nights to appeal_and,collaterally attack their
cgnyictibns and.sen;énces}_As‘it stands now, Washington State
had choseﬁ_ to disregard this Court's long-éstablished
precedent in Pearce - ‘while also undermining its own
sentencing guidelines ; by»religying the State of its burden
to overcome the présumgtionv of yindidtiveﬁess when a
dgfendant‘;ecgivesgé-harsher sentence, upon remand, following
"a successfuL appeal;gr,collateraliéttack, By setting‘such a
d?ngerqus précédent jxffWAihingtqq State, the integrity of
,washingtonfs criminal juéﬁice s&stemx is at stake,‘ as‘;the‘
confidence of thoée-whp'maftgr - the public and a defendant
convictéd of crime - is forever lost. This Court should

restore that confidence by accepting review of this petition.

CONCLUSTON

—
{

The petition for a writ of certiorari should be granted.
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