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Uniten Btates Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

April 30, 2019
Before

MICHAEL B. BRENNAN, Circuit Judge

MICHAEL Y. SCUDDER, Circuit Judge

AMY J. ST. EVE, Circuit Judge

No. 18-1617

UNITED STATES OF AMERICA, | Appeal from the United States District
Plaintiff-Appellee, Court for the Central District of Illinois.

v.
) ‘ ’ No. 2:10-cr-20042
DUANE L. OMALLEY,
Defendant-Appellant. James E. Shadid,
Judge.

ORDER

Defendant-appellant filed a petition for rehearing and rehearing en banc on
April 11, 2019. No judge in regular active service has requested a vote on the petition for
rehearing en banc, and all members of the original panel have voted to deny panel
rehearing. The petition for rehearing and rehearing en banc is therefore DENIED.
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UNITED STATES OF AMERICA, Plaintiff-Appellee, v. DUANE L. O'MALLEY, Defendant-Appellant.
UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT
754 Fed. Appx. 462; 2019 U.S. App. LEXIS 58399
No. 18-1617
February 26, 2019, Submitted
February 27, 2019, Decided

Notice:

PLEASE REFER TO FEDERAL RULES OF APPELLATE PROCEDURE RULE 32.1 GOVERNING
THE CITATION TO UNPUBLISHED OPINIONS.

Editorial Information: Prior History

{2019 U.S. App. LEXIS 1}Appeal from the United States District Court for the Central District of Illinots.
No. 10-20042-002. James E. Shadid, Chief Judge.United States v. O'Malley, 833 F.3d 810, 2016 U.S.
App. LEXIS 15101 (7th Cir. lll., Aug. 17, 2016) ' ,

Counsel For UNITED STATES OF AMERICA, Plaintiff - Appellee: Eugene L.
Miller, Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Urbana Division, Urbana,
iL.
DUANE L. O'MALLEY, Defendant - Appellant, Pro se, Duluth,
MN.
Judges: Before MICHAEL B. BRENNAN, Circuit Judge, MICHAEL Y. SCUDDER, Circuit Judge, AMY J.

-~ ST. EVE, Circuit Judge. )
) ' Opinion

{754 Fed. Appx. 463} ORDER

Duane "Butch" O'Malley was convicted after a jury trial of removing, handling, and disposing of
insulation that he knew contained regulated asbestos without licensing, training, equipment, or
authorization to do so, in violation of the Clean Air Act, see 42 U.S.C. § 7413(c)(1). He was
sentenced to 10 years in prison, below the Sentencing Guidelines recommended range. We affirmed
his conviction. See United States v. O'Malley, 739 F.3d 1001 (7th Cir. 2014) (O'Malley /). He then
‘moved for a new trial in light of newly discovered evidence that, he says, would impeach Michael
Pinski, who had testified at trial that he warned O'Malley that the insulation contained asbestos. Sze
Fed. R. Crim. P. 33. (We described that evidence in United States v. O'Malley, 833 F.3d 810, 812
(7th Cir. 2016) (O'Malley I1)). Chief Judge Shahid denied the motion because, in his view, O'Malley
should have brought the evidence{2019 U.S. App. LEXIS 2} under 28 U.S.C. § 2255. We vacated
that decision and remanded the case for the judge to reconsider O'Malley's motion under Federal
Rule of Criminal Procedure 33. See O'Malley I, 833 F.3d at 816. The judge denied the motion on the
merits, and O'Malley appealed.

O'Malley's appointed counsel asserts that the appeal is frivolous and moves to withdraw. See Anders
v. California, 386 U.S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967). When a defendant moves for a
new trial before taking a direct appeal, he has a right to counsel on appeal with respect to that
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' motion. See Kitchen v. United States, 227 F.3d 1014, 1018 (7th Cir. 2000). Before we resolved
/W O'Malley's direct appeal, he filed a motion for a new trial that is similar to the one now before us.

Therefore, we will assume that he has a right to counsel on this appeal and apply the Anders
safeguards. See United States v. Wheeler, 814 F.3d 856, 857 (7th Cir. 2016) (applying Anders
framework even when defendant had no right to counsel). Counsel's submission explains the nature
of the case and describes the issues that the appeal would involve. Her analysis appears thorough,
so we limit our review to the topics she discusses and those that O'Malley raises in response. See
United States v. Bey, 748 F.3d 774, 776 (7th Cir. 2014); CIR. R. 51(b).

Counsel considers challenging only the judge's denial of O'Malley's motion for a new trial. A district
judge may grant a defendant's motion for a new trial "if the interest of justice so requires,” Fed. R.
Crim. P. 33(a), that is, when "additional evidence (1){2019 U.S. App. LEXIS 3} was discovered after
trial, (2) could not have been discovered sooner ..., (3) is material and not merely impeaching or
cumulative, and (4) probably would have led to acquittal," O'Malley /I, 833 F.3d at 813. We would
review the judge's decision to deny the motion for a new trial for an abuse of discretion. See United
States v. Hamdan, 910 F.3d 351, 357 (7th Cir. 2018). Counsel contemplates arguing that the
evidence he offers warrants a new trial because it would impeach Pinski. New evidence that would
impeach the government's "star witness," counsel rightly states, may warrant a new trial. See United
States v. Salem, 578 F.3d 682, 688 (7th Cir. 2009) (remanding for evidentiary hearing).

{754 Fed. Appx. 464} Nonetheless, we agree with counsel that this argument is frivolous for three
reasons. First, new impeachment evidence does not justify a new trial when the evidence against the
- defendant was strong enough to convict him, even without the impeached witness's testimony. See
United States v. Westmoreland, 712 F.3d 1066, 1075 (7th Cir. 2013). Here, the record contains
ample evidence that O'Malley illegally handled and discarded asbestos, endangering workers and
the public. He hired untrained workers to remove the dry insulation using a circular saw (which
‘ generated asbestos dust), load the insulation in plastic garbage bags, and leave it in unsealed
dumpsters or at an abandoned farmhouse. O'Malley I, 739 F.3d at 1004. He provided the
) "~ workers{2019 U.S. App. LEXIS 4} with only simple masks and respirators without filters to protec:
them from the disease-causing particles. /d. And according to several witnesses other than Pinski,
O'Malley knew that the insulation contained asbestos: one of O'Malley's employees warned him that
the building likely had asbestos; another contractor recognized the asbestos and informed O'Malley
that a license was required to remove it; O'Malley told an employee that he knew about the asbestos
and initially instructed his staff that the insulation should go to an asbestos-abatement facility; and
O'Malley demanded cash payment to avoid a “paper trail" of his activities. See id. at 1003-04. He
also directed one of his employees to lie to a state inspector about having disposed of asbestos-filled
insulation if a state inspector asked him about it. /d. at 1004. Finally, O'Malley admitted to federal
agents that he failed to stop the illegal asbestos removal. /d.

Second, we would conclude that the district court did not err in denying O'Malley's motion for a new
trial because cumulative impeachment evidence is not grounds for a new trial, United States v.
Salem, 643 F.3d 221, 227 (7th Cir. 2011), and O'Malley's proposed new evidence is cumulative. ~"he
evidence concerns Pinski's cooperation with the public{2019 U.S. App. LEXIS 5} authorities, but
O'Malley cross-examined Pinski about his cooperation during the trial. Third, evidence that was
discoverable before trial is not "new" and does not warrant a another trial. See Westmoreland, 712
F.3d at 1073. Some of the evidence O'Malley wants to present to impeach Pinski (for example,
documentation of Pinski's cooperation with a state agency), was publicly available iong before his
trial.

O'Malley opposes counsel's Anders submission. He proposes arguing that his case is like United
States v. Ballard, 885 F.3d 500 (7th Cir. 2018), in which we affirmed Chief Judge Shahid's grant of a
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motion for a new trial based on new impeachment evidence. But this argument is frivolous. In
Ballard, we stated that "a trial judge is best equipped to 'develop a feel for the impact of the
witnesses on the jury,™ and we "cannot duplicate’ such a nuanced sense on appeal.” /d. at 505-06
(quoting United States v. Boyd, 55 F.3d 239, 242 (7th Cir. 1995)) (alterations omitted). We affirmed
Chief Judge Shahid's ruling because we were "not convinced" that he made a mistake. /d. at 506. In
O'Malley's case, Chief Judge Shahid determined that the new evidence did not warrant a new trial.
Affording him the same latitude that we did in Ballard, we would not be convinced that he erred in
this case either.

O'Malley discusses more potential arguments, but they{2019 U.S. App. LEXIS 6} would be pointless,
too. He first asserts a possible challenge to the district judge's treatment of his motion for a new trial
as a collateral attack under 28 U.S.C. § 2255. But we already agreed with O'Malley that the judge
erred, see O'Malley I, 833 F.3d at 816, and the judge has since ruled on O'Malley's motion, properly
construed as one under {754 Fed. Appx. 465} Rule 33. O'Malley then suggests arguing that he
received ineffective assistance of counsel, but such arguments are better reserved for a collateral
attack. See United States v. Flores, 739 F.3d 337, 341-42 (7th Cir. 2014). Finally, O'Malley asser:s
that his appointed counsel is conflicted because she ineffectively represented him in his second
appeal. But in that appeal we ruled in O'Malley's favor on the grounds for which counsel advocated,
so we see no conflict.

Accordingly, we GRANT counsel's motion to withdraw and DISMISS the appeal. Because O'Malley's
appeal is no longer pending, we also DENY his motion to be released on bond. See 18 U.S.C. §
3143(b); Fed. R. App. P. 9. :
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, )
| Plaintiff, ;
v. 3 Case No. 10-20042
DUANE L. O’'MALLEY, ;
Defendant. 3
ORDER AND OPINION

Now before the Court are Defendant O’Malley’s Motion for New Trial (Doc. 209) and
Motion for New Trial and Evidentiary Hearing (Doc. 304). For the reasons set forth below,
Defendant’s Motion for New Trial (Doc. 209) is DENIED, Defendant’s Motion for New Trial
and Evidentiary Hearing (Doc. 304) is DENIED, and all other pending motions are DENIED AS
MOOT.

BACKGROUND
A. Factual Background

The following facts are culled from the record in O’Malley’s criminal case, as well as the
opinions in United States v. O’Malley, 739 F.3d 1001 (7th Cir. 2014), and Uhnited States v.
O’Malley, 833 F.3d 810 (7th Cir. 2016). In 2005, real estate developer Michael Pinski' purchased
a building in Kankakee, Illinois. Pinski had an asbestos survey prepared prior to the purchase, so
he knew that the building contained about 2,200 linear feet of asbestos-containing pipe
insulation. In 2009, Pinski hired Duane “Butch” O’Malley and his company, Origin Fire
Protection (“Origin®), to correct certain code violations by converting the sprinkler system in the

building from a wet system to a dry system. O ’Malley, 739 F.3d at 1003.
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During a tour of the building, O’Malley pointed to the insulation on the pipes and offered
to remove it for an additional fee. After Pinski informed O’Malley that the insulation on the
pipes contained asbestos, O’Malley persuaded Pinski to hire him for the work by telling Pinski
that he would properly remove and dispose of the insulation for the bargain price of $12,000.
Unlike the contract for the installation of the sprinkler system, the terms of the insulation
removal agreement were never reduced to writing and O’Malley insisted that Pinski pay for the
insulation removal work in cash. When O’Malley Walked through the building with one of his
employees, James Mikrut, Mikrut told him that “[t]his is probably all asbestos in this building.”
O’Malley later told Mikrut that he requested cash payments from Pinski so “there wouldn’t [be]
a paper trail.” Neither O’Malley nor Origin possessed a license to remove asbestos, and none of
Origin’s employees were trained in complying with federal asbestos removal regulations. /d.

O’Malley offered to pay Origin employee Virgil Lietz to help remove the insulation from
the building and informed him that it may contain asbestos, but Lietz declined the offer after he
was warned by Mikrut to avoid asbestos work. O’Malley also considered Richard Folk for the
job. Folk told O’Malley that asbestos removal required a license that he did not possess, but
nevertheless offered to do the work for $10,000. Id. (see also, Doc. 85, at 140).

O’Malley eventually found a lower bid. Jeff Franc agreed to remove the asbestos for
$4,000. Franc recruited three other workers to help out, and in August 2009, the crew stripped
dry asbestos insulation off of the pipes using materials—a circular saw, paint suits, simple dusk
masks, and respirators with missing filters—provided by O’Malley. Because the insulation was
not properly wetted, the circular saw produced large amounts of dust that quickly clogged the
workers’ masks. After a day or two of inhaling the dust, Franc’s crew stopped working and

complained that the dust made them sick. /d. at 1004.
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The insulation was discarded into over 100 plastic garbage bags and loaded into an
Origin dump truck. At first, O’Malley asked Origin employee Steven Giles to transport the bags
of asbestos insulation to Angel Abatement, an asbestos abatement company. When Angel
Abatement _refused to accept the load, O’Malley had Franc take some of the bags to dump at an
abandoned farmhouse by O’Malley’s property. He also had Lietz dispose of some of the bags,
which ended up in a dumpster near a Hobby Lobby store. O’Malley asked Franc and Mikrut to
get rid of the remaining bags, and the two drove the dump truck to a field in Hopkins Park,
Illinois, and left the bags near a vacant house at the end of a road. /d.

In September 2009, Illinois Environmental Protection Agency (“IEPA”) Director Joseph
Kotas inspected the building and the field where the bags were dumped. At the field, Kotas
observed open and torn bags with insulation spilling out onto the ground. The material was tested
and determined to be regulated, friable asbestos with concentrations of asbestos between 8% and
48%. EPA Superfund contractors ultimately expended more than $47,000 to properly remove and
dispose of the bags of asbestos and to clean up the contaminated soil. Id

O’Malley told Mikrut to deny removing the insulation and say he only-did alarm work if
asked by Kotas. Mikrut falsely claimed to Kotas that they did not take any insulation off the
pipes. Doc. 85, at 57-58. However, when he was interviewed by the federal EPA’s criminal
investigation division, Mikrut admitted that they had removed and dumped asbestos insulation
and agreed to make recorded calls to O’Malley. In those calls, O’Malley is heard coaching
Mikrut to mislead the federal EPA agents about vthe asbestos. When O’Malley was confronted by
the agents, he admitted in oral and written statements that he failed to stop the illegal asbestos

removal even after he suspected the material was asbestos. /d.
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B. Procedural Background

In June 2010, O’Malley, Mikrut, and Pinski were indicted by a grand jury with five
counts of knowingly violating the criminal provisions of the Clean Air Act by improperly
removing and disposing of insulation containing regulated asbestos.! Pinski and Mikrut pleaded
guilty and testified against O’Malley at his jury trial, which took place from September 21 to
September 26, 2011. At trial, Pinski, Mikrut, Folk, Lietz, Franc, James Schultz, and EPA Special
Agents Williams Oros and Matthew Siler testified to O’Malley’s knowledge that the insulation in
the building contained asbestos. See generally Docs. 85, 86. The jury found O’Malley guilty of
all five counts of the indictment. Doc. 68. After the jury returned its verdict, O’Malley, then
assisted by counsel, filed his first motion for new trial (Doc. 71), which was denied on
November 7, 2011. Doc. 75. In April 2012, Pinski was one of many witnesses who testified for
the Government in United States v. Jimmy.LaCost, No. 10-20001 (C.D. Ill. 2012), who was later
convicted of money laundering and structuring charges.

At the July 2012 sentencing, Judge McCuskey sentenced O’Malley to an aggregate term
of 120 months’ imprisonment, $47,085.70 in restitution, a $15,000 fine, and a $500 special
assessment. Doc. 121. O’Malley appealed, arguing primarily that the Government was required
to prove that he knew the asbestos in the building was one of the six forms of regulated asbestos,
and that the Government failed to meet this burden. The Seventh Circuit disagreed, “concluding
that asbestos is so dangerous and the probability of regulation is so great that anyone working
with the material would be presumed to know the applicable regulations.” Unifed States v.

O’Malley, 833 F.3d 810, 811 (7th Cir. 2016) (citing O 'Malley, 739 F.3d at 1007).

"1 See 42 U.S.C. 7413(c)(1).
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In February 2013, while his direct appeal remained pending, O’Malley filed a pro se
motion for new trial based on what he alleged was newly discovered evidence. Doc. 172. After
the Government filed a response to the motion (Doc. 182), O’Malley filed numerous documents
and exhibits supplementing his motion. Docs. 183, 185, 186, 188, 190. On June 19, Judge
McCuskey entered an order informing O’Malley that unless he withdrew his motion, it would be
construed as a motion under 28 U.S.C. § 2255. Doc. 196. O’Malley complied. Doc. 197. On
March 31, 2014, two months after his direct appeal was decided, O’Malley filed his third motion
for new trial (Doc. 209), and the Government responded. Doc. 212.

In his motion, O’Malley alleged that he had obtained new evidence that discredited
Pinski, who was critical to establishing that O’Malley knew the insulation was asbestos. He
grouped the new evidence into three categories: “(1) information withheld' from him at the time
of trial about Pinski’s ongoing cooperation with federal authorities investigating Pinski’s
involvement in organized crime; (2) correspondence and agreements between Pinski and the
Illinois EPA, which, O’Malley says, demonstrate that Pi;lski steered him to violate the Clean Air
Act unintentionally; and (3) an appraisal of Pinski's property done after the asbestos removal
that, O'Malley asserts, contradicts Pinski’s trial testimony.” O ’Malley, 833 F.3d at 812. On May
28, 2014, the Court entered an order addressing O’Malley’s claims. First, the Court denied
O’Malley’s third claim, finding that evidence of the appraisal would have been merely
impeaching or cumulative, and thus not likely to lead to an acquittal. The court did not address
the merits of O’Malley’s first or second claims, reasoning that he “was relegated to raising both
in a motion to vacate his sentence under § 2255 rather than a motion under Rule 33.” Id.

O’Malley appealed. The Seventh Circuit agreed with O’Malley and “clariffied] that a

motion for a new trial based on newly discovered evidence that demonstrates constitutional or
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statutory error may indeed be brought under Rule 33 and should be granted ‘if the interest of
justice so requires.” ” Id. at 815 (citing Fed. R. Crim. P. 33(a)). Therefore, because this Court
“required O’Malley to bring pieces of his evidence in a separate action,” the Seventh Circuit
vacated the ruling and “direct[ed] the district court to allow [O’Malley] to proceed under Rule
337 Id.

Upon issuance of the mandate, the undersigned reopened O’Malley’s motion for new
trial, allowed him to supplement his motion, and set a briefing schedule. See Oct. 6, 2016 Text
Order, October 21, 2016 Minute Entry. However, the October 21, 2016 Minute Entry incorrectly
referred to O’Malley’s second motion for new trial (Doc. 172), rather than his third (Doc. 209),
which was the subject of his successful appeal.

Chaos ensued. O’Malley took the Seventh Circuit’s decision and this Court’s order
allowing him to supplement his motion as an open invitation to relitigate issues far outside the
scope of the two remaining claims in his third motion for new trial (Doc. 209) following the
remand. After issuance of the mandate, O’Malley filed the following: Expedited Motion to Show
Cause Prior to Proceeding Under Rule 33 (Doc. 262); Motion for Order to Show Cause why the
Court Should not Grant a New Trial in the Interest of Justice (Doc. 263); Motion to Preserve all
Records, Files, Investigation Reports, and any/all Cooperation Agreements Regarding the Above
Captioned Matter ... (Doc. 264); Supplemental Rule 33 Pleading Recognizing Structural Error,
per se (Doc. 265); Motion for Appointment of Special Prosecutor énd/or Notice to AUSA Miller
for Criminal Contempt (Doc. 266); Motion for Post-Trial Discovery (Doc. 267); Motion Seeking
Release of Petitioner Pursuant to Title 18 Sections 3143 and 3145(c) (Doc. 268); Motion for
Extension of Time to File Supplemental Brief (Doc. 270); Motion for Extension of Time to File

Supplemental Brief to Rule 33 Motion (Doc. 271); Emergency Motion so as to Allow Proper
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Proceedings Moving Forward (Doc. 272); Expedited Motion for Unredacted Copies (Doc. 273);
Motion to Compel Retained Rule 33 Attorneys Arthur Inman and Lisa Wood to Enter Their
Limited Appearance in the Instant Matter for Cause Shown (Doc. 274); Defendant’s Third
Motion for Extension of Time to File (Doc. 275); and Motion to Enjoin Arthur Inman and U.S.
EPA Suspension (Doc. 276).

On January 3, 2017, the Court entered a text order granting O’Malley’s third request for
an extension of time, explaining that

the Court allowed Defendant to supplement his Rule 33 Motion and directed him

to submit a single filing consolidating all the grounds for relief sought in his prior

filings (Docs. 172, 183, 185, 186, 188, 190, 265) within 21 days. Thereafter,

Defendant filed two Motions (Docs. 270, 271) for extensions of time to file his

supplement, which the Court granted. Defendant has also filed 6 other motions

seeking to compel, enjoin, requesting discovery, and requesting release. The Court

will not consider those motions until Defendant submits his Supplemental Rule 33

Motion and the Government responds.
Jan. 3, 2017 Text Order. O’Malley then filed Defendant’s Fourth Motion for Extension of Time
to File (Doc. 277). On January 17, 2017, the Court denied O’Malley’s request, reasoning that
O’Malley had used the previous extensions of time, about 90 days, to file everything but the
supplement, which was “simply to consolidate all the addenda to his Rule 33 Motion into one
document.” Jan 17; 2017 Text Order. Therefore, the Court ordered the Government “to respond
to Defendants Rule 33 Motion (Doc. 172) and supporting Addenda (Docs. 183, 185, 186, 188,
190, 265) within 21 days of this Order.” Id. Again, the Court erroneously referred to O’Malley’s
second motion for new trial (Doc. 172), rather than his third (Doc. 209).

Two weeks after the Court denied O’Malley’s fourth request to extend the deadline to file
his supplement, O’Malley filed the following: Motion for Leave to File Belated Consolidated

Rule 33 Motion and Request to Extend Time to Add Necessary Documents (Doc. 278);

Defendant’s Supplement to his pre-Appeal Ruling Rule 33(b)(1) Motion for New Trial Under
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#172, 183, 185, 186, 188, 190, and 265 to be Considered in Concert with #209 and #218 (Doc.
279); Book #4 Rule 33 Approved 10-21-16 Supplement to Consolidate Grounds to #172 et al.
(Doc. 280); Book #1 Rule 33 #172 et al. 1-28-13 to 2-11-14 (Beginning through tab 10) (Doc.
281); Book #2 Rule 33 #209 et al. 3-31-14 to 5-27-15 (Doc. 282); Book #3 Rule 33 Supplement
to #265 et al. 6-26-16 to 1-17-17 (Doc. 283); and Book #5 Affidavit and Partial Exhibits (Doc.
284). The Court ordered the Government to respond to O’Malley’s request for leave to file, it
objected (Doc. 285), and the Court denied the motion. Feb. 8, 2017 Text Order. O’Malley moved
for certification of an interlocutory appeal. Doc. 286. Thereafter, the Government filed its
response to the motion for new trial (Doc. 287), O’Malley moved for appointment of counsel
(Doc. 290), the Court denied certification for an interlocutory appeal (Doc. 291), and the Seventh
Circuit did the same (Doc. 292).

On March 13, 2017, the Court entered a written order granting O’Malley’s request for
counsel. Doc. 294. In that order, the Court first set forth the relevant procedural history of the
case:

While his direct appeal was pending, O’Malley filed a pro se motion for a new
trial based on newly discovered evidence under Fed. R. Crim. P. 33. Doc. 172. His
motion was based on three allegations: (1) the United States bribed codefendant
'Pinski by secretly agreeing that Pinski would not be liable for the $47,000
restitution to the EPA superfund, in violation of 18 U.S.C. § 201(c)(2); (2) the
United States withheld information regarding Pinski’s testimony in a subsequent
trial; and (3) the United States “underhandedly worked in collusion with
O’Malley’s retained appellate counsel Roger Heaton to prevent disclosure of the
prosecutorial misconduct address in ‘Claims One and Two.’” Doc. 172, at 10-15.
On April 3, 2013, O’Malley supplemented his motion to add a fourth allegation
that the United States failed to disclose Pinski’s involvement in the state civil
proceedings related to his federal criminal charges. Doc. 183. On April 8, 2013,
O’Malley again supplemented his motion, raising a sixth claim, that the United
States improperly rewarded Pinski for breaching his cooperation agreement. Doc.
186; see also Docs. 188, 190.

On June 17, 2013, O’Malley, with the assistance of counsel, filed a motion to stay
the proceedings on his Rule 33 motion while counsel investigated whether new
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evidence existed that would warrant a new trial. Doc. 195. On June 19, 2013, the
Court issued an opinion denying the motion to stay and advising O’Malley that
his Rule 33 motion would be treated as a motion under 28 U.S.C. § 2255. Doc.
196. O’Malley withdrew that motion, but after his counsel withdrew from the
case, he filed another pro se motion (Doc. 209) for new trial under Rule 33 on
March 31, 2014, shortly after the Seventh Circuit issued the mandate in his direct
appeal. See Doc. 207. In an opinion issued on May 28, 2014, the Court denied
O’Malley’s motion as it related to his third claim and construed his first and
second claims as a motion under § 2255. Doc. 216. O’Malley appealed that
decision and the subsequent denial of his motion to reconsider on August 1, 2014.
Doc. 224,

On September 22, 2016, the Seventh Circuit issued a mandate vacating the
Court’s ruling and allowing O’Malley to proceed under Rule 33. United States v.
O’Malley, No. 14-2711 (7th Cir. 2016).

Doc. 294, at 2-3. The Court’s decision to grant O’Malley’s request for counsel was based on
timing:

Whether O’Malley is entitled to appointment of counsel to assist him in his Rule
33 motion depends on whether that motion was filed before his direct appeal was
decided. The order from which O’Malley appealed was this Court’s denial of his
March 31, 2014 motion for new trial, (Doc. 209), which was filed shortly after his
direct appeal was decided. Doc. 207. Thus, a strict technical reading of the docket
suggests that O’Malley’s Rule 33 motion came too late, and the right to counsel
no longer applies. See Kitchen, 227 F.3d at 1018 (“[O]nce the direct appeal has
been decided, the right to counsel no longer applies.”).

However, O’Malley’s prior Rule 33 motion, (Doc. 172), was filed almost a year
before his direct appeal had been decided. That motion contained materially
similar allegations to his post-appeal motion, (Doc. 209), and the Court denied
both motions for the same reason—that 28 U.S.C. § 2255, rather than Fed. R.
Crim. P. 33, was the correct vehicle for pursuing his claims. See Docs. 196, 216.
Ultimately, the Seventh Circuit reversed and remanded, holding that this Court
improperly required O’Malley to bring pieces of his evidence in a separate action
and he should have been allowed to proceed under Rule 33. (Doc. 260). In other
words, while the motion that was the subject of the appeal was indeed filed after
O’Malley’s direct appeal was decided, that motion was precipitated because his
prior motion was denied in error. See, e.g., Kitchen, 227 F.3d at 1019 (“[BJecause
Kitchen's motion for a new trial was decided before our decision in his direct
appeal ... [he] had a right to counsel in prosecuting such a motion and in taking
an appeal from its denial.”). Thus, the Court finds that O’Malley is entitled to
counsel to assist him in his Rule 33 motion, and appoints the Federal Defender’s
Office to represent him.
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Doc. 294, at 5-6.

O’Malley’s counsel filed the renewed motion for new trial on November 30, 2017. Doc.
304. However, O’Malley continued to submit pro se filings, which the Court struck. See Dec. 18,
2017 Minute Entry. On January 2, 2018, O’Malley filed a motion seeking to terminate appointed
counsel. Doc. 310. Another unsuccessful bid at an interlocutory appeal followed (see Doc. 317),
while the Government responded to appointed counsel’s motion for new trial. Doc. 315. On
January 25, 2018, the Court held one more status conference to inquire as to whether O’Malley
wished to proceed pro se, or with the assistance of appointed counsel. See Jan. 25, 2018 Minute
Entry. He elected to proceed pro se. The Court informed O’Malley that the Court’s decision on
his motion for new trial would be limited to the motion (Doc. 209) and memorandum (Doc. 210)
that was the subject of the appeal in United States v. O’Malley, 833 F.3d 810 (7th Cir. 2016), as
well as now-former counsel’s rendition of that motion (Doc. 304), and the respective responses
and replies. O’Malley filed a final reply to the Government’s response to appointed counsel’s
motion for new trial (Doc. 327), along with seven other motions that he was not given leave to
file. See Docs. 321-26, 328. This matter is ready for resolution, and this order follows.

LEGAL STANDARD

Under Rule 33(b)(1) of the Federal Rules of Criminal Procedure, “the ‘interest of justice’
requires a new trial if additional evidence (1) was discovered after trial, (2) could not have been
discovered sooner through the exercise of due diligence, (3) is material and not merely
impeaching or cumulative, and (4) probably would have led to acquittal.” O ’Malley, 833 F.3d at
813 (citing United States v. Westmoreland, 712 F.3d 1066, 1072 (7th Cir. 2013); United States v.
Hagler, 700 F.3d 1091, 1101 (7th Cir. 2012); United States v. Reyes, 542 F.3d 588, 595 (7th Cir.

2008)).

10
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Where a motion for new trial is based on allegedly false testimony, courts conduct a
“more focused” analysis, considering whether:
(a) [t]he court is reasonably well satisfied that the testimony given by a material
witness is false[;]
(b) [t]he jury might have reached a different conclusion absent the false testimony
or if it had known that testimony by a material witness was false [; and]
(c) [t]he party seeking the new trial was taken by surprise when the false
testimony was given and was unable to meet it or did not know of its falsity
until after the trial.
United States v. Bender, 539 F.3d 449, 456 (7th Cir. 2008) (quoting United States v. Van Daal
Wyk, 840 F.2d 494, 500 (7th Cir. 1988)).
DISCUSSION
In his motion for new trial (Doc. 209), and memorandum in support (Doc. 210),
O’Malley alleged that he had obtained new evidence that discredited Pinski, who he asserts was
critical to establishing that O’Malley knew the insulation was asbestos. He separated the new
evidence into three categories: “(1) information withheld from him at the time of trial about
Pinski’s ongoing cooperation with federal authorities investigating Pinski’s involvement in
organized crime; (2) correspondence and agreements between Pinski and the Illinois EPA, which,
O’Malley says, demonstrate that Pinski steered him to violate the Clean Air Act unintentionally; .
and (3) an appraisal of Pinski's property done after the asbestos removal that, O'Malley asserts,
contradicts Pinski’s trial testimony.” O 'Malley, 833 F.3d at 812. The Court previously denied
O’Malley’s third claim, finding that evidence of the appfaisal would have been merely
impeaching or cumulative, and thus not likely to lead to an acquittal. Following the Seventh

Circuit’s decision remanding the case for consideration of all the claims in O’Malley’s motion,

this Court must decide whether the interests of justice require a new trial.

11
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(1) Pinski's Cooperation

O’Malley argues that the Government suppressed information regarding Pinski’s
cooperation in United States v. Jimmy LaCost, No. 10-20001 (C.D. I1l. 2012). Doc. 210, at 12;
Doc. 304, at 6. According to O’Malley, “the Government never disclosed Mr. Pinski’s criminal
conduct in money laundering and tax avoidance to Defendant O’Malley’s defense and jury,
despite their full knowledge. Nor did the Government disclose 302 interview reports of Mr.
Pinski, the Government coopefation agreement associated thereto, nor any indicia whatsoever of
the ongoing criminal investigation.” Doc. 210, at 12. However, O’Malley then acknowledges in a
footnote that Pinski’s plea agreement was disclosed to the defense and admitted at trial, and
Pinski testified as to his cooperation agreement at trial. Doc. 210, at 12 n. 4. Indeed, Pinski was
cross-examined on the plea and cooperation agreements and admitfced that he hoped to receive a
more lenient sentence from the Court as the result of his testimony and cooperation. Doc. 86, at
54. As this Court has already found, additional evidence of Pinski’s cooperation would have been
immaterial to O’Malley’s guilt:

Even assuming arguendo that the documents in question could not have been
discovered sooner through the exercise of due diligence, Defendant cannot show
this evidence would be material as opposed to merely impeaching or cumulative,
and he certainly cannot show it would probably lead to an acquittal in the event of
a retrial. As Defendant concedes, evidence of Pinski’s cooperation agreement and
plea agreement with the government was revealed to the jury. Further, Pinski was
extensively questioned as to his veracity on cross-examination by Defendant’s
counsel. Therefore, the court believes that Defendant’s proffered evidence would
not be material, but rather would be cumulative evidence offered for impeachment
purposes. Further, Defendant’s evidence would probably not lead to an acquittal
in the event of a retrial. The main question for the jury was whether Defendant
knew that the material in question was regulated asbestos-containing material.
Contrary to what Defendant argues in his motion, Pinski was not the only witness
who testified that Defendant knew he was removing asbestos. As noted by the
Seventh Circuit, James Mikrut (one of Defendant’s employees), Virgil Lietz
(another of Defendant’s employees), Richard Folk (considered by Defendant for
the removal job), and Jeff Franc (hired by Defendant for the removal job) all
testified that Defendant knew of asbestos in the building, whether through what

12
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they told Defendant or what Defendant told them. O ’Malley, 739 F.3d at 1003-04.

Therefore, the jury was presented with testimony from various witnesses, aside

from Pinski, that showed Defendant knew of asbestos material in the insulation to

be removed and that he did not properly notify the federal EPA or IEPA. Thus,

Defendant’s new evidence would not likely result in an acquittal in the event of a

new trial, and his Rule 33 motion must be denied on this ground. See

Westmoreland, 712 F.3d at 1072.
Doc. 216, at 5-6. In sum, O’Malley’s newly discovered evidence regarding Pinski’s cooperation
was immaterial, “merely impeaching or cumulative,” and would not have probably led to an
acquittal. United States v. Westmoreland, 712 F.3d 1066, 1072 (7th Cir. 2013).
(2) Correspondence and Agreements Between Pinski and the Illinois EPA

O’Malley also asserts that evidence he discovered after trial of correspondence and
agreements between Pinski and the Illinois EPA demonstrates that Pinski steered him to violate
the Clean Air Act unintentionally. Doc. 210, at 17. Specifically, O’Malley argues that pleadings
and correspondence arising out of civil litigation commenced by the Illinois Attorney General
against Dearborn Management (Pinski’s company) and the State Bank of Herscher show that
Pinski, through his attorney, made numerous misrepresentations. Id. at 17-22. Yet O’Malley
acknowledges that “these filings are public record.” Id. at 18. And he does not explain why the
letter he relies on and admits is a public record, dated a month before O’Malley’s indictment,
“could not have been discovered sooner through the exercise of due diligence.” Westmoreland,
712 F.3d at 1072.

O’Malley also fails to explain how correspondence in a civil action between Pinski’s
attorney and the Illinois EPA was in the possession of the federal prosecutor for the purposes of
Brady. 1t is true that “[t]he individual prosecutor has a duty to learn of any favorable evidence

known to the others acting on the government’s behalf in the case, including the police.” Kyles v.

Whitley, 514 U.S. 419, 437-38 (1995); see also United States ex rel. Smith v. Fairman, 769 F.2d

13
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386, 391 (7th Cir. 1985) (Brady rule violated where police, rather than prosecutors, were
responsible for suppression of exculpatory information). However, “neither Kyles nor Fairman
can be read as imposing a duty on the prosecutor’s office to learn of information possessed by
other government agencies that have no involvement in the investigation or prosécution at issue.”
United States v. Morris, 80 F.3d 1151, 1169 (7th Cir. 1996). In sum, the United States could not
have violated Brady by not turning over public documents that it did not possess regarding
correspondence between Pinski and the Illinois EPA.
(3) A New Trial is not Warranted

Having discussed the three categories of additional evidence separately, the Court now
considers as a whole all the additional evidence O’Malley relies on in his motion. Even if
O’Malley could show that the additional evidence “(1) was discovered after trial, (2) could not
have been discovered sooner through the exercise of due diligence, [and] (3) is material and not
merely impeaching or cumulative,” he cannot establish that the additional evidence “(4) probably
would have led to acquittal.” O’Malley, 833 F.3d at 813 (citing Westmoreland, 712 F.3d at 1072.
This is not the case where the Government’s case rests “entirely on the uncorroborated testimony
of a single witness.” Cf, United States v. Salem, 578 F.3d 682, 688 (7th Cir. 2009). Rather, as the
Government outlines in its response, Pinksi was but one of many witnesses who testified to
O’Malley’s knowledge of the presence of asbestos insulation. Doc. 315, at 18.

Completely independent of Pinski’s testimony, the trial evidence established that

one of Pinski’s employees, James Schultz, overheard a conversation between

Pinski and O’Malley, in which O’Malley referred to the “old water pipes with

asbestos,” and recommended that Pinski “[m]ight as well get rid of them.” (R.86,

pp-89-90) O’Malley told his employee and co-defendant, James Mikrut, that

Origin Fire Protection had agreed to remove pipe insulation from the West Avenue

building. (R.85, p.31) When Mikrut walked through the building with O’Malley,

Mikrut told O’Malley, “This is probably all asbestos in this building.” (R.85,

pp.32-33) O’Malley later told Mikrut that Origin Fire Protection needed the extra
money from the insulation removal job for payroll and that the payments from

14
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Pinski should be in cash because that way, “there wouldn’t [be] a paper trail.”
(R.85, pp.33-34) This testimony was corroborated by documentary evidence
consisting of checks from Pinski’s company, Dearborn Management, made out to
cash. (R.86, pp.36-39, Gov.Ex. 11A, 11B)

O’Malley offered to pay another Origin Fire Protection employee, Virgil Lietz, to
help remove insulation from the West Avenue building. (R.86, pp.97-98, 102)
When he offered Lietz this additional work, O’Malley told Lietz that the
insulation which had to be removed might contain asbestos. (R.86, p.98) Lietz
declined the offer after Mikrut cautioned him that he should avoid working with
asbestos. (R.86, p.98)

Origin Fire Protection then approached Richard Folk about the insulation removal
job. (R.85, p.137) Folk walked through the West Avenue building and recognized
the pipe insulation as containing asbestos. (R.85, p.138) Folk told O’Malley that a
person needed a license to remove asbestos insulation; although Folk did not have
such a license, O’Malley asked him to do the work. (R.85, pp.139-40) Folk
requested $10,000 and protective equipment to remove the asbestos insulation
from the West Avenue building. (R.85, pp.139-40) O’Malley did not hire Folk,
however, and hired Jeff Franc to remove the asbestos for around $4,000. (R.85,
pp-192-94)

O’Malley was present during the loading of the bags of asbestos debris and
ordered the workers to “Hurry up.” (R.85, pp.46-48) Later, O’Malley directed
another Origin Fire Protection employee, Steven Giles, to transport the bags to an
asbestos abatement company called Angel Abatement. (R.85, pp.44-47, 49, 51-52;
R.86, 170; Gov. Ex. 8) Angel Abatement refused to accept the large load of
asbestos waste, and Giles drove the bags of asbestos debris back to the Origin Fire
Protection facility. (R.85, pp.207-08; R.86, p.170; Gov.Ex. 8)

After the truck returned, O’Malley asked Franc to take some of the bags and
dispose of them at an abandoned farmhouse a couple of miles from O’Malley’s
property. (R.85, pp.209-10) O’Malley never asked Franc to take the bags of
asbestos debris to a waste disposal site operated in accordance with U.S. EPA
regulations. (R.85, p.211) O’Malley also asked Lietz to dispose of some of the full
garbage bags, which Lietz placed in a dumpster where a Hobby Lobby store was
located. (R.86, pp.99-102)

O’Malley later asked Franc to dispose of the remaining bags of asbestos debris,
but did not ask where the bags would be dumped. (R.85, pp.52-53, 210-11) As
O’Malley would later admit to agents of the U.S. EPA’s Criminal Investigation
Division, he did not want to know where the bags would be dumped. (R.86,
p.162) Likewise, O’Malley instructed Mikrut to take the bags of asbestos in the
Origin Fire Protection truck and get rid of them; Mikrut and Franc drove the truck
to a field in Hopkins Park, Illinois, where they dumped the bags of asbestos debris
at the end of a road, near a vacant house. (R.85, pp.53-55, 211-13)
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During the later investigation into the illegal dumping, O’Malley told Mikrut to
go to the building and meet with EPA Inspector Kotas. (R.85, p.57) O’Malley
instructed Mikrut that, if Inspector Kotas asked about the insulation that had been
removed from the building, Mikrut should deny removing the insulation from the
pipes and say, “all I did was alarm work.” (R.85, pp.57-58) Mikrut complied and
falsely claimed to Inspector Kotas that “we took no insulation off of the pipes.”
(R.85, 57-58)

Later, law enforcement agents from the U.S. EPA’s Criminal Investigation
Division interviewed Mikrut. (R.86, p.140) During this interview, Mikrut
admitted that Origin Fire Protection had removed and dumped the asbestos
insulation, and agreed to make recorded telephone calls to O’Malley. (R.85,
pp.58-59; R.86, pp.139-40) During these calls, O’Malley coached Mikrut to
mislead federal agents if asked about the asbestos removal and disposal. (R.86,
pp.163-66; Gov.Ex. 2A, 2B) O’Malley also concocted a story that he urged
Mikrut to repeat to the agents, in which he blamed the illegal asbestos removal on
Jeff Franc. (Gov.Ex. 2A, 2B) At one point during the conversation, however,
O’Malley stated, “I mean I wouldn’t say anything. I would say we didn’t take any
of that stuff out of there and leave it at that and see what happens at that point. If
you start saying ... we took the stuff out then all of a sudden we’ve got, ... we got
problems.” (Gov.Ex. 2B, pp.5-6) Later, when Mikrut suggested, ... maybe we
should just uh, tell them [federal agents] the truth,” O’Malley responded, “Tell
them what, we took it [the asbestos pipe insulation] out?” (Gov.Ex. 2B, pp.5-6)

When the EPA agents later interviewed O’Malley, he at first denied his
involvement in the asbestos removal and dumping activities. (R.86, p.165;
Gov.Ex. 2A, 2B) When confronted by the agents, O’Malley admitted in a verbal
and written statement that he had failed to stop the illegal asbestos removal even
after he suspected the material was asbestos. (R.86, pp.158-62, 168-71; Gov.Ex.
2A, 2B) O’Malley confessed that he had paid Franc $500 to dispose of the
asbestos waste and that he had instructed employees to “stretch the truth” if
questioned by law enforcement about the asbestos removal job. (R.86, pp.160-62)

Doc. 315, at 18-22.
The overwhelming evidence at trial established O’Malley’s guilt and none of O’Malley’s
additional evidence—together or separately—would have altered the jury’s determination.
| Accordingly, O’Malley’s Motion for New Trial (Doc. 209) and Motion for New Trial and

Evidentiary Hearing (Doc. 304) are denied, and all other pending motions are denied as moot.
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CONCLUSION
For the reasons set forth above, Defendant’s Motion for New Trial (Doc. 209) is
DENIED, Defendant’s Motion for New Trial and Evidentiary Hearing (Doc. 304) is DENIED,

and all other pending motions are DENIED AS MOOT.

Signed on this 6th day of March, 2018.

s/ James E. Shadid
James E. Shadid
Chief United States District Judge

17



- Clerk’s Office.



