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QUESTIONS PRESENTED

1) Does a variance between the Information charging aggravated assault and rape, and (a) a
conviction on non-conforming evidence submitted at trial, and (b) misleading jury instructions,
constitute such a fatal variance as would deny petitioner due process of law as demanded of the

Fourteenth Amendment to the United States Constitution?

2) Did the district court in the last reasoned-decision err by denying habeas relief to petitioner
while concomitantly acknowledging perjury on the part of the prosecutrix so as to obviate
petitioner’s rights under the due process clause of the Fourteenth Amendment to the United States

Constitution?

3) Was petitioner denied effective assistance under the Sixth Amendment to the Constitution
of the United States for trial counsel’s for failure to bring an affirmative defense under Idaho Code
§ 18-6107 which protects the sanctity of a marriége contract in state prosecutions for rape, and,
further, not obj ecting to a jury instruction that permits conviction based solely on lack of consent,

thus lessening the burden on the state to prove every element beyond a reasonable doubt?



LIST OF PARTIES

I} All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

‘Petitioner respectfully prays that a writ of certiorari issue to revieyv the judgment below.

OPINIONS BELOW

B4 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _B__ to
the petition and is
[ ] reported at _ : _; or,

[ ] has been des1gnated for pubhcatlon but is not yet reported; or,
[X is unpublished.

The opinion of the United States district court appears at Appendix C— to
the petition and is

[ ] reported at | : ; ; Or,
[ 1 has been designated for pubhcatlon but is not yet reported or,
X is unpublished.

D4 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _E  tothe petition and is

£ reported at 158 IJ@\\\O‘sq;3‘-‘L' p3d qlq; : oF, (20i5

[ 1 has been designated for publication but is not yet reported; or,
[ 1 .is unpublished.

The opinion of the Tdaho Setond District court
appears at Appendix _F  tothe petition and is

[ 1 reported at : or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

[)4 For cases from federal courts:

The date on which the Umted States Court of Appeals decided my case
was Man] 33, Qo9

[ 1 No petition for rehearing was timely filed in my case.

B{ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: um € , ©19 | and a copy of the
order denying rehearing appears at Appendlx .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

PX] For cases from state courts:

The date on which the highest state court decided my case was=3aN- [3; 20| 5
A copy of that decision appears at Appendix b=

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

United StateS Constitution, V1 Bmendment

United States Co ndtitution, XN Amendmenst
. Jockson V. \]\'rqimq; 443 V.95, 367,99 . ¢t
1B Cla1a)

V.9, \. (DG.OFO\C; C.A. Mass., 759 F.2d
744, 753

Cole v. Arkansas 333 U.S5. 196 (1948)

Veckland Vo \dashington, Hbb V.9, (68
(87~ 693

Tdaho Code [8-Glol (4) Rape Defined.
Rafe 15 defined oS the Pcnetrabion, however
Sligaht of the Ocal oanal or Vaginal 0fening

With the Parpe‘\‘rox‘\’or'ﬁ Penis aclomPlished

With o -Qe\v\cxl; Ander and one (1) of +he

Qo\\owmo_\ CiccamStances %
("0 Where She resists batr her

resiStance 'S5 OVeclome by Lorce or \/“o'lu\c_ev
Tdahe Code 1B-CloY, Punishment for Rafe.

RaPe 15 Punishable by imPrisSonment In the State @rison

not 1esS than one (1) year, and mPrisSonment May be

e¥bended 1o life \n ‘\'\neﬁéiﬁu‘t\‘?ar\ ok DiS\’f‘\‘L‘t‘
juu\ge.; Who Shall PassS Senteance
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e e .

Tloho Code \B-6loT Q«O\Pc of Seeuse,
No Person Shall he Convicted of fafe for any

acY or acts with fThat perSon'S SPouse, eXCeft _

Under the CircumStancesS Cived {n SuabSection
(4) and (5) of Section 1B-6lol, Tdaho Code,
Tdaho Code 198-901 (b) Assauilt defined.
An asseunlt 155 (B) An inteational, unlawful
theeat by Word oc otk +to do JUiolence 4o the
Pecson of afother, Coufled With on apfarent
ability to do So, and doing Some oct Whith

(reatesS a wdl-?ow\&d Lear in Such other

PecSon that Such Viplence 135 imminent,
Tdoho Code (8-905 (a) Aagradated

asSault defined. An aqaravated assault (S

an AssSault s (O\) With o Aaqc\\\j weafoen or

inStrument Witheut intent to Killj or

pradifs‘m\f\% IAQOX\JCA -pg. L,\
Revised 3/24/16




STATEMENT OF THE CASE

The case proceeds from a denial of certificate of appealability by the Ninth Circuit Court

of Appeals. Petitioner has been granted no relief in the lower federal and state courts.

On December 17, 2005, the petitioner, Dennis R. Heilman, was arrested at his home in
Lewiston, Idaho. On June 26, 2006, a jury trial began. On June 30, 2006, Heilman was found
guilty of rape, a felony, aggravated assault with a firearm enhancement, a felony, false

imprisonment, a misdemeanor, and unlawful entry, a misdemeanor.

On September 28, 2006, the trial court sentenced Heilman to six years fixed in the state
penitentiary, with an additional fourteen years of indeterminate time left solely to the discretion of
the executiv¢ branch. On November 13, 2006, trial counsel filed a late notice of appeal to the
Idaho Supreme Court. The district court appointed appellate counsel. On January 4, 2007,
- petitioner’s appeal got dismissed as untimely, the former notice having been filed four days beyond
the jurisdictional time constraints. On May 21, 2007, petitioner’s original trial counsel filed a
motion for a new trial in the district court based upon new informaﬁon brought forward by a juror.
Communication between trial counsel and the lone juror came approximately two w;eks after the
guilty verdicts were handed down. The female juror expressed to trial counsel a particular

irregularity during deliberations that left her uncomfortable.

Despite his efforts to secure an affidavit from the juror, trial counsel was unsuccessful. She
would only orally share with trial counsel that some disruption in deliberations regarding an audio
WALV file distressed her enough to reach out to the lawyer. "‘Fhe WAV file at issue involved some
recorded conversation between the prosecutrix and a police ofﬁcer.v With no formal inquiry by the
trial court into possible confusion of evidentiary issues by at least one juror, and absent an affidavit

from that juror, the motion for a new trial was denied on October 15, 2007.
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November 3, doll Molion to Stauy
Fedleral Habeas CorPus,

Moo 1), 2013 Order Acanting Stay

Joanuwary 13, 2015 Second Post -
Convichlon  Denied Docket & HlaYo
1S58 Tdaho 1395 344 L. 3d 4193 (QelS)
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June b, Aol Filed Motion for
feconsidecation of COA 4o Ninth Carcunt

Joune 3T, Jold Dented Motion
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REASONS FOR GRANTING THE PETITION

At every stage of his legal proceedings in this criminal case, petitioner has repeatedly tried
to press the lower courts to recognize Fourteenth Amendment violations of due process as relate
to a fatal variance between the Information and elements presented at trial. Here, he argues again
that no rational trier of fact could have found the requisite eléments to convict him, as charged,

beyond a reasonable doubt.

A fatal variance occurred at trial when the facts proved during the evidentiary process
differed substantively from the indictment. As a matter of law, such a fatal variance constitutes
grounds for a reversal of a conviction only when it affects the defendant’s “substantial rights,” that
is, when the variance deprives a defendant of sufficiently specific information to prepare a defense

and to be protected against surprise at trial, and prevents him from asserting his constitutional

protection against double jeopardy. United States v. George, C.A.Mass., 752 F.2d 749, 753. Also,

as stated in Cole v. Arkansas, 333 U.S. 196 (1948). “To sustain a conviction on grounds not

charged in the information and which the jury had no opportunity to pass upon, deprives the
defendant of a fair trial and denies the defendant that due process of law guaranteed by the 14th

Amendment to the United States Constitution.

Though acknowledged in the lower courts as having perjured herself, the jury heard in the
prosecutrix’s own voice that on two separate and distinct occasions petitioner pointed a gun at her
and threatened to kill her. As Idaho Code defines aggravated assault, the meaning clearly reads
“without intent to kill.” 1.C. § 18-905(a). The variance amounts to a violation of due process that

neither counsel nor the courts have taken up as an offense of petitioner’s rights.
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The petitioner has made myriad claims of ineffective assistance through the lower state and
federal courts. The claims warrant consideration of habeas relief in accord with the Supreme Court

of the United States’ rule in Strickland v. Washington, 466 U.S. 668, 687-692 (1984).

Taken together, these violative attacks on petitioner’s constitutional Sixth and Fourteenth
amendment rights, as governed by a long case-history of the Supreme Court, deserve review to

preserve due process of law.



" concLusion

. The petton for  waitof ecetiorat hould be granted.

. Respecttully submitted,




