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Judges: Before BENTON, MELLOY, and SHEPHERD, Circuit Judges.

CASE SUMMARYCourt did not violate defendant's right to be present under Fed, R. Crim. P. 43(a)(2) 
if court abused its discretion by replaying the videos without notifying the defendant and 

the error was harmless beyond a reasonable doubt when the court was present during thebecause, even 
his counsel,
replay, and the transcript showed no prejudicial dialogue.

OVERVIEW: HOLDINGS: [1]-ln a prosecution for bank robbery in violation of 18 U.S.C.S. § 2113(a), the 
district court did not violate defendant's right to be present under the Fifth and Sixth Amendments and 
Fed R Crim P. 43(a)(2) because, even if the court abused its discretion by replaying the videos without 
notifying the defendant and his counsel, the error was harmless beyond a reasonable doubt when the 
court was present during the replay, and the transcript showed no prejudicial dialogue.

OUTCOME: Judgment affirmed.
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Under Fed. R. Crim. P. 51(b), if a party does not have an opportunity to object to a ruling or order, the 
absence of an objection does not later prejudice that party.

Criminal Law & Procedure > Appeals > Standards of Review > Harmless & Invited Errors > 
Constitutional Errors
Criminal Law & Procedure > Appeals > Standards of Review > Abuse of Discretion > General 
Ovorviow
Evidence > Procedural Considerations > Burdens of Proof > Proof Beyond Reasonable Doubt 
Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > General Overview 
Constitutional Law > Bill of Rights > Fundamental Rights > Procedural Due Process > General 
Overview
An appellate court reviews whether a trial court conducts a proceeding in violation of a defendant's right 
to be present during every stage pf trial under the Fifth and Sixth Amendments and Fed. R. Crim. P. 
43(a)(2) under an abuse of discretion standard. If the proceeding is conducted in violation of this right, it 
is subject to harmless error analysis. Before a federal constitutional error can be held harmless, the 
appellate court must be able to declare a belief that it is harmless beyond a reasonable doubt.

Constitutional Law > Bill of Rights > Fundamental Rights > Procedural Due Process > Scope of

Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > General Overview 

Criminal Law & Procedure > Trials > Defendant's Rights > Right to Presence at Trial 
Criminal Law & Procedure > Juries & Jurors > Jury Deliberations > General Overview 
Evidence > Inferences & Presumptions > Rebuttal of Presumptions

The Fifth and Sixth Amendments protect a criminal defendant's right to be present at all stages of a trial, 
and a trial court must provide a defense attorney with notice and a meaningful opportunity to object 
before responding to a question asked by a jury once deliberations begin. Communication between judge 
and jury in the absence of and without notice to the defendant creates a presumption of prejudice. Such 
presumption may be overcome, however, by a clear indication of a lack of prejudice. There may be 
cases where an intrusion should be presumed prejudicial, but the presumption of prejudice as opposed to 
a specific analysis does not change an ultimate inquiry: Does the intrusion affect the jury's deliberations 
and thereby its verdict?
Criminal Law & Procedure > Juries & Jurors > Jury Deliberations > Materials Allowed in Jury 
Room
Criminal Law & Procedure > Trials > Judicial Discretion 
Evidence > Testimony > General Overview 
Evidence > Demonstrative Evidence > Recordings

It is within the sound discretion of a trial court to determine whether to allow a jury to. review properly 
admitted testimony or recordings during deliberations. /

Criminal Law & Procedure > Juries & Jurors > Jury Deliberations > Ability to Follow Instructions

It is certainly reasonable to believe, absent evidence to the contrary, that a jury adheres to a judge's 
instructions.
Criminal Law & Procedure > Trials > Defendant's Rights > Right to Presence at Trial 
Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > General Overview
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Constitutional Law > Bill of Rights > Fundamental Rights > Procedural Due Process > General

CriMLaw & Procedure > Appeals > Standards of Review > Harmless & Invited Errors > 
Constitutional Errors
A right to personal presence at all stages ot trial under the Fifth and Sixth Amendments is reviewed for 
harmless error. A violation of Fed. R. Crim. P. 43(a)(2) may in some cases be harmless error.

Opinion

BENTONOpinion by:
Opinion

{771 F.3d 1061} BENTON, Circuit Judge.

S-SSS355r-
counsel. Having jurisdiction under 28 U.S.C. § 1291, this court affirms.

I.
At about 9:30 am one June morning, a man entered a bank in Hamburg, lowa.{2014 U.S. App.

ATM camera twice recorded a vehicle with this description.
Smith lived in Lexington, Missouri, a three-hour drive from Hamburg. He owned a dark green 1995 
Cadillac with a light-colored vinyl top. It had an ignition interlock device, which, three-and-a-half 
hours after the robbery, was serviced in Missouri. The device showed that the car ran continuously 
from 6:30 am until 11:17 am, then again for shorter periods before 1.00 pm that day-the only tim 
the car ran this long between February and July that year. Smith paid $175 cash for the 
service-$150.30 more than required by his lease.

black-and-white tennis shoes and a light colored T-shirt, like the robbers. They also found his 
Cadillac under a car cover with the license plates removed.
At issue are four video exhibits entered without objection and shown to the jury during trial 
jury prepared to deliberate, the court told counsel: "All of the exhibits will go back. The videos, if the 
jury wishes to see them, we'll play them for them in the courtroom. Please make sure someone other

the

. As the
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than one of the attorneys is here to play those for us if we need that done."

staff member of the U.S. Attorney's office-who had played the videos at trial-played them for the jury.

THE COURT: Take your seats.
JUROR [#1]:{2014 U.S. App. LEXIS 4} Are

THE COURT: Take your seats.
We are on the record, the Court having received a question from the jury, the question being, 
"We would like to see the three bank videos (not the ATM) and the Arner video from Buckner. 
We would [sic] a smaller screen versus the large monitor," and it’s signed by the foreman, [Juror

able to look at the smaller monitor?we

#3],
The Court can certainly provide you with a chance to see those videos, and we’ll do that in just a 
moment. I can't alter the way you were shown the videos during theV°U 
wish, to step closer to the monitor, because obviously some of you are closer than other .
So if you wish to come out of the jury box and be closer to the monitor while theyYeheing 
played you're welcome to do that, but I will not be able to give you a different monitor to look at.

JUROR [#2]: Can we look off of that monitor that the-
THE COURT: That monitor will be there when you're standing over there.

JUROR [#2]: Okay.
THE COURT: So if you want to come closer to the monitors, you may.
JUROR [#3]: I would say the people that have the biggest questions, get toward the front.

THE COURT: Don't tell me that.
Okay. Alright. Deb, would you just play{2014 U.S. App. LEXIS 5} them in order.

And then if you wish to see them again, tell me.
JUROR [#2]: And if we ask to stop, can she?

THE COURT: She will.

JUROR [#2]: Okay.
(Exhibit 2 played in open court.)
JUROR [#1]: Why don't we stop and back it up to about halfway in between.

THE COURT: Kelli, we don't need to record their discussion.

(Discussion off the record.)
THE COURT: Folks, avoid much discussion. Just tell us what you want to see.

Are you ready for the next video?
(Exhibit No. 3 played in open court.)

(Discussion off the record.)

f
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THE COURT: Next one, please.
(Government exhibit 4 played in open court.)
THE COURT: And then you wanted the Officer Amer stop in Buckner. 

(Government exhibit 12 played in open court.)
{771 F.3d 1063} THE COURT: Anybody need to see anything again?

A JUROR: No.
JURORS IN UNISON: Thank you.
THE COURT: Thank you, folks.Twenty-one 
its verdict.

minutes after reviewing the videos, the jury reached

II.
Smith argues the district court should have notified him 

Constitution and Federal Rule of Criminal Procedure 43(a)(2).

SESSSSSSSsSSS^S''
absence of an objection does not later prejudice that party. ).
"We review whether a trial court conducted a proceeding in violationSrS?

lfi424 87 S ct 82 4 17 L Ed 2d 705 (1967) ("[Blefore a federal constitutional error can be held
18, 24, 87 S. tt 824, 17 Lt ^ ^ ^ ^ |( ^ harmless beyon(1 a reasonable
harmless, the 
doubt.").

SS^=?3S33SS5SSr
thereby its verdict?").
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communicatinq with the jury." Id. at 407-08. Although this court assumed that the communication 
was constitutional error, "[w]e questioned whether the act of handmg oyer a previou^y^nri^d 
exhibit qualifies as the sort of 'presumptively prejudicial communication
Un ~ sound

trial court to determine.whether to allow a{771 F.3d 1064} jury to review properly
seems

discretion of the 
admitted testimony or recordings during deliberations.).
Even if the district court abused its discretion by replaying the videos without notifying the defendant

videos, the court instructed her what to play and when to play it.
Overwhelming evidence{2014 U.S. App. LEXIS 9} showed Smith committed the robbery^ 
indeoendentlv identified him as the robber in a photo lineup a week after the robbery He owned a 
unioue Cadillac identical to the one used in the robbery (which soon had its license plates removed).

drive times on the ignition interlock device meshed with the robbery t^el'^b°®s t̂^ C^miT,g 
to be unemployed, he made large cash transactions within 24 hours after the robbery. Smith
clothing resembled the bank robber's.

ssargument. This court finds beyond a reasonable doubt that the video replay outside of Smith s (and 

his counsel's) presence was harmless.2

. Two tellers

The

The judgment is affirmed.
Footnotes

1
Honorable James E. Gritzner, Chief Judge, United States District Court for the Southern District

The 
of Iowa.

Rule 43 may in some cases be harmless error. ).
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT

No: 14-1355

United States of America

Appellee

v.

Nathan Wayne Smith

Appellant

Appeal from U.S. District Court for the Southern District of Iowa - Council Bluffs
(1:12-cr-00049-JEG-1)

ORDER

The petition for rehearing en banc is denied. The petition for rehearing by the panel is

also denied.

Judge Kelly did not participate in the consideration or decision of this matter.

December 11, 2014

Order Entered at the Direction of the Court: 
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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