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OPINION

GREENAWAY, JR., Circuit Judge.

In Beck v. City of Pittsburgh, we were faced with
what we deemed “a question of considerable interest in
[a] period of alleged rising police brutality in major cit-
ies across the country”—what is sufficient evidence
from which a jury can infer that a municipality
adopted a custom of permitting its police officers to use
excessive force? 89 F.3d 966, 967 (3d Cir. 1996). More
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than two decades later, the interest and allegations
persist, and, as it would appear, so does the question.

The evidence in this case demonstrates that the
Internal Affairs Unit (“Internal Affairs”) of the since-
disbanded Camden Police Department was woefully
deficient in investigating civilian complaints about of-
ficer misconduct. Citing Beck, the District Court found
this to be sufficient. However, the Court narrowed the
case to only this evidence, and, as a result, did not
consider its significance when combined with the non-
Internal Affairs-related deficiencies in Camden’s
supervision and training of its police officers. This oc-
curred in two phases: first, the District Court unilater-
ally divided Appellant, Alanda Forrest’s 42 U.S.C.
§ 1983 municipal liability claim into three theories, la-
beled failure to supervise through Internal Affairs,
failure to supervise, and failure to train, and, second,
it then associated the evidence pertaining to the defi-
ciencies in Internal Affairs to only the first theory.

Forrest argues that this resulted in errors at vari-
ous stages. At summary judgment, it resulted in a
grant in favor of Camden on the failure to supervise
and train theories. On the parties’ motions in limine,
the Court improperly excluded evidence that was ma-
terial to the § 1983 theory that survived summary
judgment, and effectively awarded summary judgment
on the state law negligent supervision claim which it
had previously deemed triable. The jury instructions
then confused the relevant law regarding the sole sur-
viving claim.
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We agree. The artificial line, drawn by the District
Court, between what were ostensibly theories with
largely overlapping evidence resulted in erroneous rul-
ings as to what was relevant, as well as instructions as
to what law the jury was to apply. We will therefore
reverse those aspects of the District Court’s rulings
that resulted in error, vacate part three of the jury ver-
dict, and remand for further proceedings consistent
with this opinion.

I. BACKGROUND
A.

On July 1, 2008, two police officers kicked down
several doors of the residence at 1270 Morton Street,
Camden, New dJersey (“1270 Morton”). According to
Forrest, his encounter with the officers began with him
pinned between the wall and the door of the upstairs
bedroom, which had been kicked open. He heard his
acquaintance, Kennedy Blevins, twice scream, “why
you beating on me[?]” Pl’s Resp. Br. Ex. 64-a, at
105:10-17, ECF No. 144-76. One officer asked, “where
the drugs at?” and Blevins twice responded, “I don’t
know what you talking about.” Id.

Just a few hours earlier, Forrest had just finished
work for a housing contractor at a house across the
street. He went to 1270 Morton Street to speak with
some acquaintances. He and one such acquaintance—
Shahede Green—had been on the porch for a while
when the two noticed a police car “coming down the op-
posite direction” on a one-way street. Id. at 96:3. It was
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around midnight at this point, so Forrest decided to
call a cab. The two went inside as Forrest waited for
the cab to arrive. While waiting, Forrest heard a num-
ber of sounds that caused him to be alarmed, all of
which culminated in what sounded like someone kick-
ing the front door.

At the time, the house was occupied by Forrest,
Green, Blevins, and two women. One of the women was
known as Hot Dog and the other, Kesha Brown. Forrest
left Green and Hot Dog downstairs, and went upstairs
to Blevins’s room. Brown was also upstairs, in bed in
what is referred to as the “front room.” Id. at 106:22—
23. As Forrest began explaining to Blevins that the
front door had been kicked, Blevins’s bedroom door was
kicked open. Being near the bedroom door, Forrest re-
flexively stepped back, and was immediately covered
by the door. Forrest remained pinned between the door
and the wall, fearing that he would immediately be
shot by an officer if he came out from behind the door.

Through the opening between the door and the
wall, Forrest heard Blevins’s screams. He saw another
officer come up the stairs, and moments afterwards,
heard Brown scream. Forrest saw the officer “doing
something with his arm,” but could not make out what
the officer was doing. Id. at 107:9-11. Eventually, the
officer told Brown to go downstairs. The officer then en-
tered Blevins’s room, where Forrest, Blevins, and the
other officer were located. One of the officers swung the
door away from Forrest, and hit him in the face, knock-
ing him out. When Forrest regained consciousness, an
officer, later identified as Kevin Parry, was on top of
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him. Officer Parry repeatedly punched Forrest in the
face. Officer Parry then handcuffed Forrest, and the of-
ficers—Parry and Jason Stetser—dragged Forrest
down the stairs. Forrest suffered a laceration to his ear,
facial bruising, and injuries to his knees.!

Officer Parry placed Forrest in the back seat of the
supervising Sergeant’s vehicle. Officer Parry proceeded
to tell Forrest that any drugs found in the house would
be attributed to him. The Sergeant, Dan Morris, then
took Forrest to a vacant parking lot, at which point For-
rest asked “I'm bleeding like crazy. Why you got me
here? Why don’t you take me to the hospital?” Pl.’s
Resp. Br. Ex. 64-b, at 134:19-21, ECF No. 144-77. Ser-
geant Morris allegedly ordered Forrest to shut up, and
said, “my officers don’t plant drugs on people.” Id. at
136:25-137:2. Officers Parry and Stetser arrived soon
after, and Sergeant Morris passed something to Officer
Parry.

! Brown’s testimony corroborates the account provided by
Forrest, up to and including his being dragged down the stairs.
For example, she testified that Forrest was behind the door of
Blevins’s room when she walked into the upstairs hallway, and
that, after Forrest was hit in the face with the door, one officer
“beat him up pretty bad,” at one point “hit[ting] him in the head
with a flashlight[.]” P1.’s Resp. Br. Ex. 44, at 44:3-6, ECF No. 144-
20. According to Brown, the officer hit Forrest “so many times”
that “[h]e urinated all over himself[,]” “his face was swollen,” and
“his head was full of blood.” Id. at 45:6—11. Brown further testified
that 1270 Morton belonged to her, she was renting a room to
Blevins, Green was her boyfriend, and Hot Dog was visiting on
the day of the incident. And that she was “asleep and . . . naked
from the waist down,” when an officer entered the front room with
a flashlight. Id. at 20:18-24.
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Forrest was taken to the hospital to be treated
thereafter. When the attending nurse inquired as to
what caused his injuries, he simply told her that he
tripped and fell. The officers had previously warned
that if Forrest said any more, they would charge him
with having assaulted five officers.

B.

In the police report he prepared regarding this in-
cident, Officer Parry wrote that he had observed For-
rest engaging in a hand-to-hand drug transaction on
the porch of 1270 Morton, and that Forrest initiated
the physical altercation with him and Officer Stetser.
Officer Parry testified to that version of events before
the grand jury and claimed that Forrest was in posses-
sion of 49 bags of a controlled dangerous substance.
Forrest was subsequently charged with possession of a
controlled substance, possession with intent to distrib-
ute, possession within one thousand feet of a school,
and resisting arrest.

Forrest filed a complaint with Internal Affairs on
July 21, 2008. He alleged that he was assaulted by
Officer Parry “and his partner,” which resulted in “a
cut ear [that] required stitches, [bruises] on [his]
knees, pain in [his neck], and headaches.” Def’s Mot.
Ex. 33, ECF No. 138-4 at 59. The complaint went no-
where, so he wrote a follow-up letter two months later.
The letter reiterated the assault charges and indicated
that Internal Affairs had yet to respond to Forrest’s
initial complaint. Forrest ultimately pleaded guilty to
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possession with intent. He was sentenced to three
years and eighteen months in a New Jersey state
prison.

Forrest served eighteen months of that sentence.
He was released when Officer Parry later admitted
that he had falsified the police report regarding the in-
cident with Forrest. Specifically, Sergeant Morris, and
Officers Parry and Stetser were three of five officers
that were charged with, and pleaded guilty to, conspir-
acy to deprive individuals of their civil rights. Officers
Stetser and Parry admitted to filing false reports,
planting drugs, and lying under oath in front of grand
juries, at suppression hearings, and at trials. The in-
vestigation into their activities resulted in judgments
vacated, charges dismissed, or pending indictments
forfeited in over 200 criminal cases. As to Forrest in
particular, Officer Parry admitted that he did not ob-
serve a hand-to-hand drug transaction, but falsely in-
cluded that in the report he had prepared.?

2 Camden emphasizes that Forrest nonetheless admitted
that his plea was not coerced, but rather free and voluntary. Ap-
pellees’ Br. 7. In addition, at argument, it represented that there
remains a dispute as to whether Forrest “was engaged in drug
possession.” Oral Arg. Audio at 23:30-24:10. Forrest puts forth
that this may not have been the first time that he freely and vol-
untarily entered a guilty plea to an offense he believed he did not
commit. He testified that, in those circumstances, he does not like
“putting [his] life in somebody else’s hand” and that he would
much rather take his own chances. Pl.’s Resp. Br. Ex. 64a, at
60:15-20, ECF No. 144-76. Thus, if he thinks he is “getting an-
other break,” he takes the plea. Id. at 60:20—22.

He attributes this approach to when he chose to go trial in a
case brought against him when he was a minor. He testified that
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C.

While still in prison, Forrest brought this action in
federal court in the District of New Jersey. By April
2015, his was one of approximately 89 lawsuits
brought against the City of Camden (“Camden”) based
on the actions of the above-referenced officers. Camden
proposed a global settlement for these suits,® but For-
rest opted out. He moved forward with his claims,
which included a municipal liability claim under 42
US.C. §1983, a conspiracy claim under 42 U.S.C.
§ 1985(3), and a state law claim for negligent supervi-
sion.* Camden moved for summary judgment on all
counts in March of 2015. Despite the breadth of

sometime in 1971, two police officers lured him from the porch of
his mother’s home in Camden, accused him of having committed
a robbery, and arrested him. He did not take a plea, but “went all
the way to court with it.” Pl.’s Resp. Br. Ex. 64, at 37:4-5, ECF
No. 144-75. He was found guilty and ended up serving seven
months in a juvenile correctional facility before he was told that
a mistake had been made. Forrest ultimately laments the situa-
tion, stating, “I think that might have damaged me.” Id. at 38:23.

3 It has no bearing on the analysis in this case, but Camden
also disbanded its police department, and formed a new one. See,
e.g., Kate Zernike, To Fight Crime, a Poor City Will Trade In Its
Police, https://www.nytimes.com/2012/09/29/nyregion/overrun-by-
crime-camden-trades-in-its-police-force.html.

4 Forrest’s conspiracy claim did not survive summary judg-
ment, and he does not mention this claim in his opening brief.
Any argument as to this claim is therefore waived. See United
States v. Pelullo, 399 F.3d 197, 222 (3d Cir. 2005) (“It is well set-
tled that an appellant’s failure to identify or argue an issue in his
opening brief constitutes waiver of that issue on appeal.” (cita-
tions omitted)).
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Camden’s motion, its brief only mentioned Forrest’s
municipal liability claim under § 1983.

Forrest responded in kind, with a singular focus
on his § 1983 claim. His brief opposing summary judg-
ment divided that claim into two: first, he argued that,
through its policy or custom of permitting officers to be
“essentially unsupervised,” Camden was “the moving
force” behind the constitutional deprivation of his
rights, P1.’s Resp. Br. 30, ECF No. 144; and second, that
Camden’s failure to train and supervise their officers
constituted “a deliberate indifference to the rights of
persons those officers would come into contact with,”
id. at 34. The evidence he cited reflects the police de-
partment’s troubled history in the years leading up to
Forrest’s arrest, and is best described in six segments,
all of which pertain to Camden’s supervision and in-
vestigation of its officers.

First, the New Jersey Attorney General (“NJAG”)
had been commissioned to conduct a review of Cam-
den’s police operations on five separate occasions prior
to Forrest’s arrest, in 1986, 1996, 1998, 2002 and, most
recently, 2006. The NJAG twice appointed the Camden
County Prosecutor to oversee the police department,
once in 1998, and the other in 2003. One of the NJAG
reports warned that Camden’s failure to commit man-
power and resources to proactively managing police
misconduct would place it “in the position of failing
to adequately protect the civil rights of its citizens
and sets the stage for significant civil liability.” App.
128. More specifically, with a backlog of over 350
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uninvestigated complaints in 2002, the same report ex-
pressly cautioned:

The number of open investigations is simply
unacceptable and overwhelms whatever pro-
gress the unit may have accomplished since
our last review. . . . The failure to immediately
address the complaint backlog and, over the
longer term, ensure that the backlog does not
reoccur on a regular basis, could lead one to
conclude that the City of Camden and the po-
lice department are deliberately indifferent to
the conduct of its police officers and the civil
rights of its citizens.

App. 123 (emphases added).

Second, Camden did not address the backlog. Ra-
ther, it maintained an extensive, recurring backlog in
the years leading up to Forrest’s arrest. The backlog
was as high as 487 complaints in 2004, and 461 in
2005, and, though declining, remained in 2006 and
2007, at 205, and 175, respectively. As to complaints
regarding excessive force, which Forrest’s complaint
and follow-up letter alleged, Camden was investigat-
ing and closing a mere fraction, and sustaining an even
smaller number. Taken together, Camden sustained
about 1% (7 of 622) of the complaints alleging serious
misconduct from 2004 to 2008, consisting of excessive
force, improper arrest, improper search, and differen-
tial treatment.®

5 Excluding Forrest’s, there were six complaints lodged
against Officer Stetser in that span, including one for excessive



App. 12

Third, the evidence suggests that the investiga-
tions that were conducted were seriously deficient. A
representative example is an Internal Affairs investi-
gative memorandum where the investigator did not
interview witnesses, but rather solely based the deter-
mination on the incident reports authored by the officers
involved. The memorandum derived from an investiga-
tion into a complaint filed against Officers Stetser and
Parry about a year before Forrest’s arrest and which
contained allegations that were nearly identical to For-
rest’s. Indeed, the complainant alleged the officers
planted drugs on him. The Internal Affairs investiga-
tor concluded that this complaint was “unfounded,”
which means that the complainant was “lying, more or
less.” Pl’s Resp. Br. Ex. 48, at 30:11-15, ECF No. 144-
27. This finding was premised on the incident report
prepared by Officer Parry, which stated that he and Of-
ficer Stetser observed the complainant engage in a
drug transaction in an alleyway. The investigation into
this complaint revealed that two similar complaints
had been filed against Officer Stetser, and that the in-
cident report for both—prepared by Stetser—also
stated that each complainant was separately observed
engaging in a drug transaction.®

force, one for improper arrest, and one for harassment/improper
detainment. Officer Parry was the subject of two complaints dur-
ing the same time frame, one of which does not appear on the
mechanism used to track such complaints.

6 The investigation into these complaints was prompted by a
request from the complainant’s lawyer to access the other two
complaints.



App. 13

The fourth segment is the testimony of former
high officials in the police department, including the
former Chief of Police, a former Deputy Chief, the for-
mer Supercession Executive,” and the Sergeant who
took over Internal Affairs in 2009. Their combined tes-
timony reflects that, in the years leading up to and in-
cluding the year of Forrest’s arrest, there were
deficiencies with how the department tracked officer
whereabouts, there were no performance reviews (con-
trary to recommendations by the 2006 NJAG report)
and the sergeant-to-officer ratio was two to three times
more than recommended.

Specifically, John Scott Thomson (“Chief Thom-
son”), who became Chief of the now-defunct Camden
Police Department in 2008 and is now Chief of the
newly-established Camden County Police Department,
testified. He explained that, prior to his taking over the
department and at the time of Forrest’s arrest, the po-
lice department “relied upon what you wrote on your
log to determine where you were” and that “an officer
could [theoretically] write anything they wanted down
[, since] there just wasn’t a checks and balance (sic) on
it.” Pl.’s Resp. Br. Ex. 42-a, at 57:11-13, 65:5-8 ECF No.
144-16. The Supercession Executive testified that he

" The NJAG appointed the Camden County Prosecutor to
“supercede the management, administration and operation” of
the police department in 2003. App. 103. The Camden County
Prosecutor later installed a Supercession Executive to, inter alia,
manage the day-to-day activities of the police department, and
represent the County Prosecutor in overseeing all department ac-
tivities. The Supercession Executive was installed in 2006 and re-
mained until 2008.
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was not aware of another major police department that
did not have a performance evaluation system. Yet de-
spite his and the NJAG’s recommendations, Camden
failed to implement such a system throughout the en-
tirety of his term.

Edward Hargis, who was Deputy Chief from 2004
through January of 2008, doubled down on that testi-
mony, stating, “[a]fter [the NJAG 2006 report] was is-
sued, we started designing a performance evaluation
[system], but then it did not become much of a con-
cern.” Pl’s Resp. Br. Ex. 40, at 35:15-36:17, ECF No.
144-8. Along those lines, the Sergeant who took over
Internal Affairs in 2008 testified that the officer-to-
sergeant ratio is supposed to be five to seven officers to
a sergeant. Yet, between 2004 and 2009, the Superces-
sion Executive stated that “they were woefully over in
number” in some commands, with “12, 15 plus to a ser-
geant.” Pl’s Resp. Br. Ex. 41-b, at 137:1-6, ECF No.
144-13.

Chief Thomson ultimately commented that one of
the most pressing problems facing the department
when he took over in 2008 was a “culture of apathy and
lethargy”—by which he meant that there were no
“mechanisms of accountability,” and, as such, “CPD
was an organization in which you could have the great-
est cop in the world or the laziest cop in the world. . . .”
Pl’s Resp. Br. Ex. 41-c, at 37:23-39:4, ECF No. 144-15.

Fifth, Officers Parry and Stetser were aware of the
alleged inadequacies in supervision. Officer Parry ex-
plained that he continued to engage in illicit behavior
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even when Sergeant Morris could no longer cover for
him as his supervisor. When asked whether he was
concerned that a Sergeant who was not a party to the
conspiracy would “discover what was going on,” Officer
Parry responded, “No. . . . Because, like I said, nobody
seemed to care.” Pl’s Resp. Br. Ex. 68, at 36:2 to 37:7,
ECF No. 144-87. He noted that, in fact, supervision was
worse after Sergeant Morris stopped supervising him,
stating:

Because the more sergeants had to do, the
more that—you know, the more paperwork
that had to be completed for our squad, the
less they were on the street and there was no
supervision for them ... [Blecause before if
you were on regular patrol, if you were at a
job, a sergeant was on the street with you.
They would show up a lot of times. Sergeants
were getting so, you know, backed up with pa-
perwork, they were really never around. . ..
These guys, like I said, they would take their
liberties because they knew that nobody was
going to be around and they had to answer no
questions.

Id. at 28:22 to 29:17. And when Sergeant Morris was
their supervisor, Officer Parry testified that he and Of-
ficer Stetser had no concern about their misconduct, as
it was very rare that a Captain or Lieutenant would
show up or review their reports. Nor did concern about
complaints being filed with Internal Affairs ever cross
their mind. Worse yet, Officer Stetser also testified
that, Lieutenant Pike, his supervisor at one point,
“most likely” knew that he was writing false reports
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and accepted them. Pl’s Resp. Br. Ex. 54-a, at 40:16—
18, ECF No. 144-43.

Sixth, Officer Vautier, a fellow officer at the time,
testified about two incidents in which Officer Stetser
engaged in questionable behavior in front of his supe-
riors without reprimand. The first took place in Spring
of 2007 when Officer Stetser put drugs in a Lieuten-
ant’s bag in front of the entire squad as a prank. Ac-
cording to the officer, the Lieutenant discovered this
and did nothing. The officer also testified that he re-
ported this, as well as that Officer Stetser bragged
about passing out drugs at parties, to a Sergeant
within Internal Affairs. The Sergeant responded by
confirming that there had been other complaints about
Officer Stetser’s passing out drugs at parties, but never
wrote anything down and kept the report off the rec-
ord. The second incident was in May of 2007, and in-
volved a Sergeant who conducted an integrity test on
Officer Stetser, whereby he placed a precise amount of
an illegal substance in a bag and handed it to Officer
Stetser to turn it in before the end of the day. Officer
Stetser failed—he was given 45 bags and only turned
in 30.

& & *

Camden prevailed. The District Court granted
partial summary judgment. It divided Forrest’s § 1983
claim into three theories that it devised. Each theory
was then associated with a specific subset of the above
segments, without consideration of the segments’ com-
bined impact on any particular theory. The result is
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that, along with Forrest’s state law negligent supervi-
sion claim, only one of the theories was considered to
have the evidentiary support necessary to survive
summary judgment. This surviving theory was then
narrowly framed as a failure to supervise through the
Internal Affairs process, which again reflected the
Court’s view that supervision-related deficiencies that
were apparent elsewhere were not relevant to the inci-
dent with Forrest.

The jury returned a verdict in favor of Camden on
the § 1983 theory that was presented to them. In parts
one and two of the verdict form, it unanimously found
that Officers Stetser and Parry violated Forrest’s
Fourth Amendment right to be free from excessive
force and to be free from false arrest. But, in part three,
the jury found that Forrest had not proved that these
deprivations of his constitutional right resulted from
Camden’s actions.

Forrest appealed.

II. DISCUSSION®

Forrest challenges the District Court’s rulings at
various stages of the underlying proceedings. At sum-
mary judgment, he argues that the District Court
erred in granting Camden’s motion on any portion of
his § 1983 claim. Regarding the Court’s rulings at the

8 The District Court had jurisdiction under 28 U.S.C.
§§ 1331, 1367(a); we have jurisdiction over appeals from all final
decisions by the District Court under 28 U.S.C. § 1291.
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motions in limine hearing, he argues that it effectively
awarded summary judgment on his state law negligent
supervision claim, and improperly excluded evidence
that was material to the remaining portion of his
§ 1983 claim. Lastly, Forrest contends that the Court
issued jury instructions that were erroneous and prej-
udicial as to the § 1983 claim.

We agree that there were several errors below, be-
ginning with some of the District Court’s rulings at
summary judgment. Indeed, the Court unilaterally di-
vided Forrest’s claim into three theories it devised—
failure to supervise through the Internal Affairs pro-
cess, failure to supervise, and failure to train. To sup-
port that division, the District Court considered the
Internal Affairs-related evidence—consisting of seg-
ments one through four—as only supporting the first
theory. In turn, the first theory was the only that sur-
vived summary judgment. We conclude that aspects of
all three theories should survive when the evidence,
consisting of segments one through six, is considered
in its entirety. Moreover, the District Court’s subse-
quent efforts to exclude the segments that supported
the theories that did not survive summary judgment
resulted in erroneous evidentiary rulings as to what
was relevant, as well as incorrect instructions as to
what claims the jury was required to consider and the
requisite legal elements. We will therefore reverse the
portions of the District Court’s summary judgment and
evidentiary rulings that resulted in error, vacate part
three of the verdict rendered by the jury, and remand
for further proceedings.
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A. Summary Judgment
1. Standard

Our review of a district court’s decision at sum-
mary judgment is plenary, and we apply the same
standard as the District Court. See Halsey v. Pfeiffer,
750 F.3d 273, 287 (3d Cir. 2014). We determine whether
the moving party has established that there is no gen-
uine dispute of material fact and is entitled to judg-
ment as a matter of law. See Wharton v. Danberg, 854
F.3d 234, 241 (3d Cir. 2017) (citing Fed. R. Civ. P. 56(a)).
We view all facts in the light most favorable to the non-
moving party and draw all inferences in that party’s
favor. Id. The elements of the underlying claim are cen-
tral to our determination, as a fact is only material if
it might affect the outcome of the suit under the gov-
erning law. See Scheidemantle v. Slippery Rock Univ.
State Sys. of Higher Educ., 470 F.3d 535, 538 (3d Cir.
2006). We therefore begin our discussion with an ex-
amination of the underlying elements of the species of
§ 1983 claim that Forrest presented to the District
Court.

As we recently reiterated, a § 1983 claim against
a municipality may proceed in two ways. Estate of Ro-
man v. City of Newark, 914 F.3d 789, 798-99 (3d Cir.
2019). A plaintiff may put forth that an unconstitu-
tional policy or custom of the municipality led to his or
her injuries, id. at 798 (citing Monell v. Dep’t of Soc.
Servs., 436 U.S. 658, 694 (1978)), or that they were
caused by a failure or inadequacy by the municipality
that “reflects a deliberate or conscious choice,” see id.
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(internal quotation marks omitted) (quoting Brown v.
Muhlenberg Twp., 269 F.3d 205, 215 (3d Cir. 2001)).
The latter avenue arose in the failure-to-train context,
but applies to other failures and inadequacies by mu-
nicipalities, including those related to supervision and
discipline of its police officers. Id. at 798-99 (“[Plain-
tiff] has not pled a municipal policy . .. [but] has . ..
adequately pled that the City failed to train, supervise,
and discipline its police officers.”).

Plaintiffs that proceed under a municipal policy
or custom theory must make showings that are not
required of those who proceed under a failure or inad-
equacy theory, and vice versa. Notably, an unconstitu-
tional municipal policy or custom is necessary for the
former theory, but not for the latter, failure or inade-
quacy theory. Id. at 798 (“[F]or failure-to-train claims
... [,] a plaintiff need not allege an unconstitutional
policy.”) (citing Reitz v. County of Bucks, 125 F.3d 139,
145 (3d Cir. 1997)). This difference can be significant
because a plaintiff presenting an unconstitutional pol-
icy must point to an official proclamation, policy or
edict by a decisionmaker possessing final authority to
establish municipal policy on the relevant subject.
And, if alleging a custom, the plaintiff must evince a
given course of conduct so well-settled and permanent
as to virtually constitute law. Id. On the other hand,
one whose claim is predicated on a failure or inade-
quacy has the separate, but equally demanding re-
quirement of demonstrating a failure or inadequacy
amounting to deliberate indifference on the part of the
municipality. See id. This consists of a showing as to
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whether (1) municipal policymakers know that em-
ployees will confront a particular situation, (2) the sit-
uation involves a difficult choice or a history of
employees mishandling, and (3) the wrong choice by an
employee will frequently cause deprivation of constitu-
tional rights. Carter v. City of Philadelphia, 181 F.3d
339, 357 (3d Cir. 1999).

Although we have acknowledged the close rela-
tionship between policy-and-custom claims and fail-
ure-or-inadequacy claims, Barkes v. First Corr. Med.,
766 F.3d 307, 316-17 (3d Cir. 2014), the avenues re-
main distinct: a plaintiff alleging that a policy or cus-
tom led to his or her injuries must be referring to an
unconstitutional policy or custom, and a plaintiff alleg-
ing failure-to-supervise, train, or discipline must show
that said failure amounts to deliberate indifference to
the constitutional rights of those affected. That is not
to say that the plaintiffs cannot be one and the same,
with claims sounding in both. They can. See id. at 798—
99 (“[Plaintiff] has sufficiently alleged a custom of war-
rantless or nonconsensual searches . .. [and] has also
adequately pled that the City failed to train, supervise,
and discipline its officers.”).

2. Analysis

With that understanding, recall that, in his brief
opposing summary judgment, Forrest purported to di-
vide his § 1983 municipal liability claim into two theo-
ries. One alleged that a policy or custom of “essentially
unsupervised” officers was the “moving force” behind
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the constitutional deprivation of his rights. Pl.’s Resp.
Br. 30, ECF No. 144. The other alleged that Camden’s
failure to train and supervise their officers constituted
deliberate indifference to the rights of individuals with
whom the officers would come into contact. Id. at 34.

The District Court did not adopt that framing, and
instead further divided the claim into three separate
theories. It described them as, first, “that [Internal Af-
fairs] was inadequate and provided no accountability
for Stetser and Parryl[,]” second, “that the City’s super-
visory structure and inadequate monitoring system
left Stetser and Parry unsupervised[,]” and third, “that
Stetser and Parry received inadequate training be-
cause training about how to recognize and eradicate
excessive force and misconduct was necessary.” App. 14
(internal quotation marks omitted). Further, the Dis-
trict Court enunciated the legal requirements for all
three theories as that Forrest had to demonstrate a
policy or custom as to the alleged failures or inadequa-
cies and that said policy or custom amounted to delib-
erate indifference.’

9 In setting forth the law, the District Court purports to rely
on our decision in Beck. See App. 7 (citing Beck, 89 F.3d at 972,
for the proposition that, “[wlhile the Supreme Court originally
fashioned ‘the deliberate indifference’ doctrine in the context of a
city’s alleged failure to train its police officers, the Third Circuit
has since adopted this standard in other policy and custom situa-
tions.” (emphasis added)). The portion of Beck cited by District
Court quotes language from our decision in Simmons v. City of
Philadelphia, 947 F.2d 1042 (3d Cir. 1991), which references a
policy or custom of deliberate indifference. However, contrary to
what the District Court’s opinion suggests, neither Beck nor
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Forrest does not challenge the District Court’s rul-
ing regarding the first theory—that a policy or custom
of inadequate supervision through Internal Affairs
amounted to deliberate indifference—as it survived
summary judgment. But he does take issue with how
he was allowed to proceed on that claim. We take up
those challenges in subsections (B), (C), and (D). We
now turn our focus to Forrest’s challenges to the Dis-
trict Court’s ruling regarding his failure-to-supervise
and failure-to-train theories.

At the outset, we emphasize that, properly consid-
ered, there are two ways in which Forrest’s § 1983
claim against Camden may have proceeded: first, that
Camden’s policy or custom of permitting excessive
force, false arrest, or other constitutional violations led
to Forrest’s injuries; and/or second, that Camden’s fail-
ure to supervise, discipline, or train its officers
amounted to deliberate indifference to the rights of the
individuals with whom those officers would come into
contact. As a result, the bare notion that a custom or
policy of “essentially unsupervised” officers led to For-
rest’s injury has no basis in law. See Pl.’s Resp. Br. 30,
ECF No. 144. We therefore consider his claim as

Simmons established a species of § 1983 municipal liability pred-
icated on the existence of an unconstitutional policy or custom of
or amounting to deliberate indifference. Beck involved a claim re-
garding an unconstitutional policy or custom of tacitly authoriz-
ing police officers to use excessive force in violation of the Fourth
Amendment. Beck, 89 F.3d at 968. Similarly, Simmons involved
an alleged policy that violated the Eighth Amendment—that is,
one of “deliberate indifference to the medical needs of intoxicated
and potentially suicidal detainees.” Simmons, 946 F.2d at 1064.



App. 24

sounding in the latter—that Camden’s failure to super-
vise, investigate, and train its officers amounted to de-
liberate indifference.

Despite incorrectly announcing that Forrest had
to demonstrate an unconstitutional policy or custom of,
or amounting to, deliberate indifference, the District
Court treated Forrest’s claim as we will: it properly
conducted a deliberate indifference analysis for each
alleged failure on the part of Camden. However, it di-
vided up the quantum of evidence to the detriment of
Forrest’s failure-to-supervise theory and adopted an
unduly narrow view of the evidence supporting For-
rest’s failure-to-train theory.

Per the evidentiary division, the lion’s share of the
evidence we laid out in Section I.C.—four out of the six
segments—was associated with only the first theory,
which the Court labeled “Failure to Supervise, Investi-
gate, and Discipline.” App. 16. This consisted of the ev-
idence that Internal Affairs had substantial backlogs
and was not adequately investigating complaints in
the years leading up to Forrest’s arrest, as well as the
evidence of a lack of adequate supervision based on the
absence of a system of progressive discipline and any
mechanism to track officer performance.

Despite its overlap with the first theory, the second
theory, labeled “Failure to Supervise,” App. 21, was lim-
ited to the evidence pertaining to Camden’s failure to
track officer whereabouts, “CPD’s supervisory struc-
ture, and generally inadequate supervision of its offic-
ers’ day-to-day activities. . . .” App. 21-22. The District
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Court did not mention the evidence suggesting that
the particular officers at issue engaged in illicit con-
duct knowing that that [sic] they were not being super-
vised, and the testimony regarding the two incidents
that should have alerted the officers’ superiors but did
not. Nor did the Court consider how, if taken together,
the quantum of evidence laid out in Section I.C. sup-
ported a failure-to-supervise theory. Camden’s motion
was ultimately denied as to the “Failure to Supervise,
Investigate, and Discipline” theory, but granted as to
the “Failure to Supervise” theory. App. 21-22.

A different, yet equally problematic narrowing oc-
curred with regard to the third theory, labeled “Failure
to Train.” App. 22. The District Court construed this
theory as merely focusing on the inadequacies in Cam-
den’s training program, as it pertained to Officers Stet-
ser and Parry. See App. 22-23 (stating, “Plaintiff has
not adequately demonstrated that the training Parry
and Stetser received was so deficient as to reflect
[Camden]’s deliberate indifference to constitutional
rights.”). It then granted Camden’s motion.

We will reverse the District Court’s grant of sum-
mary judgment on the failure to supervise theory, and,
to the extent that it overlooked Forrest’s allegations re-
garding the training supervisors received, also its rul-
ing on the failure to train theory.
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a. Failure to Supervise

The evidence presented by Forrest may convince a
reasonable jury that Camden’s failure to supervise and
discipline its officers amounted to deliberate indiffer-
ence to the rights of individuals with whom those offic-
ers would come into contact. The record would support
a finding that Camden’s policymakers knew that their
officers would require supervision, that there was a
history of officer supervision being mishandled, and
that, in the absence of such supervision, constitutional
violations were likely to result. Indeed, the evidence
suggesting that the particular officers at issue engaged
in illicit conduct—often consisting of false arrest and
excessive force—knowing that that [sic] they were not
being supervised, and that there were a few incidents
that should have alerted the officers’ superiors, but did
not, is significant. Those evidentiary points combined
with the NJAG reports, the evidence regarding Inter-
nal Affairs’ complaint backlog and other deficiencies,
and the testimonies offered by Chief Thomson, the
Supercession Executive, former Deputy Chief Hargis,
and the Sergeant who took over Internal Affairs in
2009, is sufficient to withstand a motion for summary
judgment.

Camden argues that Forrest cannot demonstrate
a nexus between the deprivation he suffered and Cam-
den’s conduct because, in the months leading up to
Forrest’s arrest, its hands were tied. To support that
argument, it cites its internal processes: when Internal
Affairs received a complaint, it forwarded that com-
plaint to the Camden County Prosecutor’s Office
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(“CCPO”), and took no further action. Id. at 8. It left
the investigation entirely up to the CCPO. Id. Camden
asserts that this process was in effect with respect to
Officers Stetser and Parry in 2008, and, as such, Inter-
nal Affairs’s investigations of those officers were

stayed up to and through the time of Forrest’s arrest.
Id. at 8.

We reject this argument for two reasons. First, as
the District Court pointed out, Camden’s own submis-
sion demonstrates that the CCPO did not take over in-
vestigations into Officers Stetser and Parry until
September 16, 2008, well over two months after For-
rest’s arrest. See Def’s Mot. Ex. 29, ECF No. 138-4 at
13. Second, even assuming that was not the case, there
is a genuine dispute of material fact as to whether In-
ternal Affairs’s investigation would have resulted in
Forrest’s arrest (and the surrounding incident) being
prevented. Indeed, even when Camden did investigate
complaints against these officers, its investigation
amounted to a review of the false reports they pre-
pared, and thus resulted in no disciplinary action
against the officers.

We will therefore reverse the District Court’s deci-
sion granting summary judgment as to the § 1983
claim that Camden’s failure to supervise its officers
amounted to deliberate indifference to the rights of in-
dividuals with whom those officers would come into
contact.



App. 28

b. Failure to Train

As to the failure to train theory, Forrest’s argu-
ments to the District Court did not only focus on the
training Officers Stetser and Parry received, but also
the training that supervising officers received. Pl.s
Resp. Br. 35 (arguing that “training session|s] for offic-
ers, supervisors and command officers about how to
recognize and eradicate excessive force and miscon-
duct [are] necessary”). Forrest reiterates the same two-
part argument on appeal: that “the training provided
to Stetser and Parry . .. was inadequate” and “[s]imi-
larly, training for supervisors was deficient, as ser-
geants did not receive training geared toward officer
discipline.” Appellant’s Op. Br. 40.

We agree with the District Court that evidence re-
garding the training that officers received is insuffi-
cient as a matter of law. The alleged deficiency in a
training program must be closely related to the alleged
constitutional injury because “[i]n virtually every in-
stance where a person has had his or her constitutional
rights violated by a city employee, [said] plaintiff will
be able to point to something the city ‘could have done’
to prevent the unfortunate incident.” City of Canton,
Ohio v. Harris, 489 U.S. 378, 392 (1989) (citation omit-
ted).

Here, even if we accept that, based on the sheer
volume of complaints, Camden had to have known that
it had a problem with officers violating the constitu-
tional rights of citizens, the link between that and the
alleged deficiencies in the training program is simply
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too tenuous. The officers knew that their conduct was
criminal, and, as the encounter in this case shows, used
their authority to pressure victims to refrain from im-
mediately reporting their activities. As a result, there
is no proof from which to infer that implementing the
changes to the training program that Forrest suggests
would have made any difference. Lastly, in terms of
awareness, the testimonial evidence from higher offi-
cials point to supervision and accountability as the
critical issues, not training.

The opposite is true of the evidence regarding the
inadequacies in training that supervisors received.
Camden policymakers knew or should have known
that supervisor-level officers would be confronted with
officer misconduct, whether first hand or via com-
plaints and reports from others, and that the wrong
choice—failure to report or admonish—would lead to
the sort of behavior that occurred here: officers whose
behavior caused the deprivation of constitutional
rights, but who had no reason to change that behavior.
And, although the situation does not necessarily in-
volve a difficult choice, the evidence here demonstrates
a genuine dispute of material fact as to whether super-
visors had a history of mishandling this choice.

Indeed, the sheer volume of complaints from out-
siders, coupled with the absence of any internal re-
sponse may lead a reasonable jury to conclude that
Camden was aware of supervisors mishandling or be-
ing unable to handle their duties. This is even more
pronounced when one examines the testimonies of
higher officials who expressed great concern that
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officers were not being adequately supervised, and
called for various measures to address that reality,
including a formal performance evaluation system and
a reduction in the supervisor-to-officer ratio. See also
App. 128 (warning that Camden’s failure to commit
manpower and resources to proactively managing po-
lice misconduct would place it “in the position of failing
to adequately protect the civil rights of its citizens and
set the stage for significant civil liability.”).

The call for these measures was warranted and
the need for training apparent. The testimony pro-
vided by Officers Stetser and Parry reflects that they
were aware that supervision was lacking, whether co-
conspirator Sergeant Morris covered for them or not.
Officer Stetser, in particular, explained that one of his
supervisors “most likely” knew that he was writing
false reports, and accepted them. Pl’s Resp. Br. Ex.
54-a at 40:16-18, ECF No. 144-43. The record further
provides ample basis for this confidence. Recall that
Officer Stetser failed an integrity test administered by
a supervising officer, and pranked another by planting
drugs in the supervising officer’s bag. When this was
reported to a Sergeant in Internal Affairs, the Ser-
geant merely responded with his own account of simi-
lar behavior by Officer Stetser in other contexts. See
Supra Section I.C., Segment Six.

The foregoing demonstrates Camden’s policymak-
ers were aware that Camden needed a large shake up
in its supervisory regime. It also raises significant
questions as to whether Camden’s supervisor-level of-
ficers were adequately trained on how to discipline and
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combat officer misconduct when it was brought to their
attention, including the kinds of misconduct—false ar-
rest and excessive force—that led to Forrest’s injuries.
Thus, while we agree that Forrest’s claim regarding
the adequacy of the training officers received fails on
causation grounds, we conclude that a genuine dispute
of material fact exists as to whether the need for more
or different training for supervisors was obvious, and
the failure to provide that was very likely to result in
a violation of constitutional rights. We will therefore
reverse the District Court’s summary judgment ruling
as to this iteration of Forrest’s § 1983 claim.

B. Motions in Limine

Forrest presents two challenges to the District
Court’s decisions on the motions in limine. He argues
that the District Court improperly granted summary
judgment on his state law negligent supervision claim,
and excluded evidence that was material to his surviv-
ing § 1983 claim. We agree—the District Court sua
sponte granted summary judgment without providing
the procedural safeguards the Federal Rules of Civil
Procedure require before judgment on the merits can
be granted. We also agree that the Court’s evidentiary
rulings constituted an abuse of discretion, as they
stemmed from an incorrect, narrow view of Forrest’s
surviving § 1983 claim.
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1. State Law Negligent Supervision Claim

The District Court ruled that Forrest’s state law
negligent supervision claim survived summary judg-
ment. But there is no mention of the claim for the re-
mainder of the proceedings, including at trial. On
appeal, Forrest contends that the District Court effec-
tively granted summary judgment on that claim at the
motions-in-limine hearing. Appellant Op. Br. 42-43.
He argues that this is clear from District Court’s open-
ing remark at that hearing that the only remaining
claim was the failure to supervise through Internal Af-
fairs. Id. at 43. Camden counters that Forrest waived
this issue by failing to object when the District Court
made that remark. Appellee Resp. Br. 40. We first ad-
dress the District Court’s remark and its effect, and
then the question of plain error.

a. The District Court’s Remark

It is well-settled that district courts may grant
summary judgment sua sponte, so long as the losing
party is given notice when summary judgment is being
contemplated. See Fed. R. Civ. P. 56(f) (permitting a
sua sponte grant “[a]fter giving notice and a reasonable
time to respond ... ”); Gibson v. Mayor & Council of
City of Wilmington, 355 F.3d 215, 222 (3d Cir. 2004)
(citing Celotex Corp. v. Catrett, 477 U.S. 317, 326
(1986)); see also Otis Elevator Co. v. George Washington
Hotel Corp., 27 F.3d 903, 910 (3d Cir. 1994). The pur-
pose is to give the losing party the opportunity to mar-
shal all the evidence that would be used to oppose
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summary judgment. Gibson, 355 F.3d at 224. Along
those lines, although motions in limine are not de-
signed to eliminate claims or theories, see Bradley v.
Pittsburgh Bd. of Educ., 913 F.2d 1064, 1069 (3d Cir.
1990), the Federal Rules of Civil Procedure do not pro-
hibit a grant of summary judgment when said motions
have been filed. Whenever the summary judgment rul-
ing is made, the court must provide the parties with
adequate notice and an opportunity to oppose. Id. at
1069-70 (finding notice inadequate where neither the
parties nor the court suggested the possibility of trial
not going forward).

In the past, we have determined that a motion in
limine resulted in a sua sponte grant of summary judg-
ment based on an express statement by the district
court, see Brobst v. Columbus Servs. Int’l, 761 F.2d 148,
154 (3d Cir. 1985) (quoting the district court as having
stated, “The court finds, as a matter of law, that . ..”)
(emphasis added), or, indirectly, by way of the court
having eliminated the evidentiary basis for a claim, see
Bradley, 913 F.2d at 1069-70.

The situation here is different. The District Court
did not make an express statement, at least not one
outright purporting to grant summary judgment. Nor
did it necessarily eliminate the evidentiary basis for
Forrest’s state law negligent supervision claim, given
the evidentiary overlap with his surviving § 1983
claim. Instead, Forrest’s argument is premised on the
District Court’s lone remark that, “This is the only
claim left in the case, the failure to supervise through
the Internal Affairs process.” App. 345. But these are
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differences without a distinction. The principle re-
mains: whether expressly or in effect, a district court
may not grant summary judgment without providing
the losing party notice, or a notice-equivalent, and an
opportunity to oppose. See Gibson, 355 F.3d at 223 (cit-
ing Otis, 27 F.3d at 910).

Thus, as we ordinarily would, we examine whether
the Court granted summary judgment on Forrest’s
state law negligence claim, and, if so, whether Forrest
had adequate notice and an opportunity to oppose.

By itself, the District Court’s remark that “the fail-
ure to supervise through the Internal Affairs process”
was “the only claim left in the case” is ambiguous, at
best. By the time the District Court makes this state-
ment, the case had been narrowed to two claims: a
§ 1983 claim on the theory that “[Camden]’s Internal
Affairs system was inadequate and provided no ac-
countability . . . [,]” App. 14; and a state law negligent
supervision claim “on the theory that the internal af-
fairs department provided inadequate supervision of
its officers,” App. 24. Thus, a remark that the only re-
maining claim is the failure to supervise through In-
ternal Affairs leads one to ask: is it the § 1983 or the
state law? The answer can be found in the remainder
of the Court’s other statements at the motions-in-
limine hearing, as well as the jury instructions and
verdict form.

The remainder of the Court’s motions-in-limine
statements demonstrate that the remark at issue was
referring to the § 1983 claim as the only remaining
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claim. Specifically, in the moments before making the
remark Forrest cites, the District Court stated, “I'm go-
ing to start with the order in which [the motions] were
filed on the docket. And the first is number 164, which
is defendant’s motion to bar evidence unrelated to the
Monell claim.” App. 345. The Court then proceeded to
explain that “there are no training claims left in the
case,” and, having narrowed the surviving municipal
liability claim to the theory involving the inadequate
supervision provided through Internal Affairs, stated,
“This is the only claim left in the case, the failure to
supervise through the Internal Affairs process.” Id.

The jury instructions and verdict form further
demonstrate that Forrest’s state law claim was not the
claim being referred to as the only one remaining. This
claim is absent from the portion of the jury instruc-
tions that sets forth what the jury was to consider. In-
stead, the jury is instructed that, “[t]he plaintiff,
Alanda Forrest, is suing under Section 1983. ...” App.
456. As to the verdict form, the portion identifying the
claims against Camden singularly asks,

“Has plaintiff proven by a preponderance of
the evidence that the deprivation of Alanda
Forrest’s constitutional right(s) was the prox-
imate result of a well-settled policy of inade-
quate supervision by the City of Camden of its
officers, including Jason Stetser and/or Kevin
Parry?”

App. 442.
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This singular ask is particularly significant be-
cause, as the District Court noted at summary judg-
ment, Forrest’s state law negligent supervision claim
was an independent claim, with distinct elements. See
App. 24. Notably, the claim is not limited to injuries
arising from constitutional violations, and neither
requires that the plaintiff’s injuries result from a well-
settled policy or custom nor a showing of deliberate
indifference. Rather, the consensus is that a negligent
supervision claim under New Jersey law only requires
a relatively straightforward negligence showing—that
is, that the employer knew or had reason to know the
employee exhibited dangerous characteristics, that
there was a reasonable foreseeability of harm to oth-
ers, and that the negligent supervision was the proxi-
mate cause of the injuries. Panarello v. City of
Vineland, 160 F. Supp. 3d 734, 769 (D.N.J. 2016); see
also Smith v. Harrah’s Casino Resort of Atl. City, 2013
WL 6508406, at *3 (N.J. Super. Ct. App. Div. 2013)
(“Several jurisdictions have held that a claim of negli-
gent supervision requires proof of the same elements
recited by our Supreme Court ... with respect to a
claim of negligent hiring.”).

With all that in view, we conclude the District
Court’s statement amounted to a sua sponte grant of
summary judgment as to Forrest’s state law negligent
supervision claim.

We also conclude that the Court did so without
providing Forrest with notice and an opportunity to re-
spond. Indeed, prior to its sua sponte grant, the Court
held that Forrest’s state law negligent supervision
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claim would be tried, and had not made any interim
rulings that would contradict that. See App. 23-24. So,
as of the time of the Court’s remark, Forrest had no
reason to believe that this claim was at risk of an ad-
verse summary judgment ruling.'®

b. Plain Error

Camden argues that even if the District Court’s
grant constituted error, we should not reverse because
Forrest waived this issue by failing to object. Forrest
counters that the failure to object can be excused be-
cause the issue qualifies under our plain error doc-
trine. We agree with Forrest.

Where a timely objection is not raised below, we
reverse only where the grant constitutes plain error.
See Gibson, 355 F.3d at 225 n.4 (citing United States v.
Knight, 266 F.3d 203, 206 (3d Cir. 2001)). In this con-
text, this is true where we find (1) an error, (2) that
is plain—i.e., clear and obvious—and (3) the error

10 Forrest points to the Joint Pre-Trial Order as evidence
that he had reason to believe that his state law negligence claim
would be tried. However, the document is, at best, ambiguous on
this point. Under a subsection labeled “PLAINTIFF’S LEGAL IS-
SUES:” it lists the issue of whether “[Camden was] negligent in
failing to adequately supervise and monitor the actions of its po-
lice officers.” Joint Pretrial Order 35, ECF No. 161. But, like the
District Court’s remark, it does not specify whether this is refer-
ring to the state law negligent supervision claim or Forrest’s
§ 1983 claim. For our purposes, it is enough that the District
Court’s summary judgment opinion indicated that this claim
would be tried, and the record is devoid of any interim ruling or
reference that suggested otherwise.



App. 38

affected the defendant’s substantial rights. See Walden
v. Georgia-Pacific Corp., 126 F.3d 506, 522 (3d Cir.
1997); see also Selkridge v. United of Omaha Life Ins.
Co., 360 F.3d 155, 166 (3d Cir. 2004). Even then, we ex-
ercise our power to reverse “sparingly’—that is, only
for “serious and flagrant” errors jeopardizing “the in-
tegrity of the proceeding.” Pennsylvania Environmen-
tal Defense Foundation v. Canon-McMillan School
Dist., 152 F.3d 228, 234 (3d Cir. 1998).

The District Court’s sua sponte grant constituted
such an error. It is well established that noncompliance
with the notice provisions of the Federal Rules de-
prives a court of the authority to grant summary judg-
ment. See Fed. R. Civ. P. 56(f) (permitting a sua sponte
grant only “[a]fter giving notice and a reasonable time
torespond . . .”). And, as a result of the District Court’s
noncompliance, the plaintiff was deprived of a jury
trial on a claim that the Court previously deemed tria-
ble—in other words, a designation that a reasonable
jury could find in his favor—despite there being no
change in the quantum of evidence between the desig-
nation and subsequent deprivation.

The seriousness of this error cannot be overstated:
it not only deprived a litigant of his day in court, but it
effectively designated a matter for the jury and then
stepped into the jury’s province to decide the same
matter. All of this occurred without any explanation,
and in a procedural setting that serves an entirely dif-
ferent function: on the parties’ motions in limine, ra-
ther than on a dispositive motion. See Gibson, 355 F.3d
at 224 (issuing a cautionary note that “the sua sponte



App. 39

grant of summary judgment, without giving notice to
the parties, is not the preferred method by which to
dispose of claims . .. because [courts] run the risk of
unduly prejudicing the parties ... [and] such grants
. .. can have serious, if unintended, consequences.”).

We will reverse and remand, with the instruction
that the claim should go to the jury unless the District
Court seeks to grant summary judgment on it. If the
Court so seeks, it may grant summary judgment only
after providing adequate notice and opportunity for
Forrest to oppose.

2. The District Court’s Evidentiary Rulings

A ruling on the admissibility of evidence is re-
viewed for abuse of discretion. Forrest v. Beloit Corp.,
424 F.3d 344, 349 (3d Cir. 2005). There is an abuse of
discretion if the district court’s decision “rests upon a
clearly erroneous finding of fact, errant conclusion of
law, or an improper application of law to fact.” Id.
(quoting Oddi v. Ford Motor Co., 234 F.3d 136, 146 (3d
Cir. 2000)).

The District Court excluded evidence of conduct
that (a) post-dated Forrest’s arrest,'! (b) was not

1 In a footnote, Forrest also argues that the District Court’s
exclusion of evidence that pre-dated his arrest was improper. Ap-
pellant’s Br. 45 n.13. This evidence included the 2002 NJAG re-
port which warned that the failure to immediately address the
complaint backlog could lead to an adverse finding on deliberate
indifference. It also included complaints regarding Sergeant Mor-
ris, who supervised Officers Stetser and Parry during Forrest’s
arrest. For all the same reasons we set forth below, the exclusion
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specific to Internal Affairs, and (c) related to other
wrongdoing by Officers Stetser and Parry. It found this
evidence inadmissible on the grounds that it was in-
sufficiently related to the theory that Camden failed to
supervise through the Internal Affairs process.

Under the Federal Rules, relevant evidence is gen-
erally admissible, and irrelevant evidence is not. Fed.
R. Ev. 402. Yet the bar for what constitutes relevant
evidence is low. See, e.g., Failla v. City of Passaic, 146
F.3d 149, 159 (3d Cir. 1998) (“The test of relevance un-
der the Federal Rules of Evidence is low.”); In re Paoli
R.R. Yard PCB Litig., 35 F.3d 717, 783 (3d Cir. 1994)
(describing the Federal Rules as having a “low thresh-
old of relevancy”). The test is whether the evidence has
“any tendency to make a fact more or less probable
than it would be without the evidence,” where “the fact
is of consequence in determining the action.” Fed. R.
Ev. 401 (emphasis added).!2

of that evidence constituted an abuse of discretion—the evidence
is highly relevant to determining deliberate indifference on the
part of Camden.

12 Camden appears to suggest that the evidence was properly
excluded under Federal Rule of Evidence 403, which, in broad
terms, permits the exclusion of relevant evidence if its probative
value is substantially outweighed by its prejudicial effect. How-
ever, the District Court excluded the evidence at issue on Rule
401, relevancy grounds. In addition, Camden does not (and we
cannot) identify what prejudice, if any, would result from admit-
ting the evidence at issue. We thus construe Camden’s arguments
as speaking to relevancy alone and proceed accordingly. See Ap-
pellee Br. i. (characterizing the District Court’s rulings as
“[plroperly [e]xcluding [i]rrelevant” evidence and testimony).
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The District Court framed the facts of consequence
in this case as only those that demonstrated a failure
to supervise through the Internal Affairs process. In so
framing the case, the District Court concluded that (a)
evidence that post-dated Forrest’s arrest was not rele-
vant because it was not causally connected—that is,
such evidence would not have helped Internal Affairs
prevent the incident with Forrest; (b) testimonies by
Chief Thomson, the Supercession Executive, and the
Camden County Prosecutor were not relevant because
they were not specific to Internal Affairs, but referred
to the police department in general; and (¢) the com-
plaints against Officers Stetser and Parry were not rel-
evant because they did not concern planting drugs or
excessive force.

The District Court’s framing of the case was un-
duly narrow and incorrect. Forrest’s sole surviving
claim was not that Internal Affairs failed to supervise,
but, more broadly, that Camden failed to investigate
and discipline its officers, and that failure amounted to
deliberate indifference to the rights of those to whom
those officers would come into contact. To that effect,
evidence is not irrelevant merely because it does not
show causation, does not specifically pertain to one
unit of Camden’s police department, or does not focus
on the particular activities carried out by the officers
that were involved in Forrest’s encounter. It is only ir-
relevant if it bears on no aspect of the overarching the-
ory and its underlying elements. With that framing in
mind, we conclude that the District Court’s evidentiary
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rulings constituted an abuse of discretion as to the ev-
idence set forth above.

a. Post-arrest evidence is highly relevant to whether
Camden’s failure amounted to deliberate indifference.

At the outset, causation is not the sine qua non of
relevance. The post-arrest evidence included Forrest’s
complaint, the follow-up letter that he sent to Internal
Affairs, and other Internal Affairs complaints regard-
ing similar misconduct by Officers Stetser and Parry.3
Although the failure to investigate those complaints
could not have caused Forrest’s alleged injuries, they
are highly relevant to whether Camden was deliber-
ately indifferent to a continued pattern of police mis-
conduct. Specifically, Camden’s handling of complaints
after Forrest’s arrest is highly relevant to demonstrat-
ing that it maintained the same practice prior to and
at the time of said arrest.

We held as much in Beck. 89 F.3d at 967—68. The
case involved a college student, Beck, who brought an
excessive force claim against the City of Pittsburg [sic].
Id. at 969-70. He alleged that an officer used excessive
force in the process of arresting him for driving under

13 We need not reach Forrest’s argument that the District
Court excluded the Sergeant who took over Internal Affairs’s tes-
timony that, when he took over in May of 2009, “there were a lot
of [Internal Affairs] cases open . . . and the investigations weren’t
done,” in addition to other department-wide deficiencies. See Ap-
pellant Br. 49-50. The District Court ruled that the Sergeant
would be permitted to testify about “the 400 open [Internal Af-
fairs] cases.” See App. 365.
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the influence. Id. Inter alia, Beck produced evidence
that several complaints had been filed alleging similar
acts of excessive force by the officer, some before and
some after his arrest, but none of them were sustained
or resulted in discipline. Id. at 970. As to the pre-arrest
complaint, we stated, “[it] may have evidentiary value
for a jury’s consideration [as to] whether the City and
policymakers had a pattern of tacitly approving the
use of excessive force.” Id. at 973. We found that the
post-arrest complaint could support an inference that
policymakers knew, or should have known of the of-
ficer’s behavior, and, “because the complaints . . . came
in a narrow period of time and were of a similar na-
ture,” they could also support an inference that policy-
makers knew of the officer’s “propensity for violence
when making arrests.” Id.

The same is true of the evidence that was excluded
by the District Court here. Forrest’s complaint was
filed days after his arrest, with a follow-up note not
long after that. In addition, the complaints in this case
also came in a narrow period of time and are of a sim-
ilar nature. Indeed, the three related complaints are
dated December 27, 2007, August 12, 2008, and August
26, 2008, which is less than two months removed from
Forrest’s arrest or, in the case of the first, may have
pre-dated his arrest or was made less than six months
after.'* In terms of the nature of the incidents, the first

4 The parties dispute this issue. The ambiguity arises be-
cause the document containing the testimony states that the
“Date of Occurrence” is December 27, 2007, App. 236, but the



App. 44

complaint contained allegations that Officers Stetser
and Parry threw drugs on the floor and claimed that
they belonged to the complainant. The second alleged
that Officer Stetser was taking drugs from drug deal-
ers and putting them on other people. And the third
was that Officer Stetser slammed a minor onto his
marked vehicle, falsely accused the minor of having
drugs on his person, and threatened to arrest everyone
inside the minor’s residence.

This evidence clearly lends credence to the notion
Camden was aware of related, concerning conduct by
its officers and had not responded. It was therefore an
abuse of discretion to exclude this evidence merely be-
cause it was not causally related to the incident involv-
ing Forrest.

b. The excluded testimonies are highly relevant to
Camden’s investigative and disciplinary inadequacies,
as well as the issue of deliberate indifference.

The excluded testimonies consisted of Chief Thom-
son’s statement that, when he became Chief, “the
greatest weakness of [Camden] was a culture of apathy
and lethargy,” in which there was “no mechanism of
accountability in place”; Supercession Executive Vene-
gas’s testimony that Camden failed to implement the
NJAG 2006 report’s recommendations, which included
a recommendation to implement formal personnel
evaluation and progressive discipline processes; and,

questioner says the date on which the testimony is being given is
December 1, 2009.
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the Camden County Prosecutor’s testimony that he re-
ceived allegations in 2005 that Officer Stetser engaged
in criminal activity and referred those allegations to
Internal Affairs for investigation. We examine each, in
turn.

The District Court’s conclusion that Supercession
Executive Venegas’s testimony was not relevant is be-
lied by the fact that it cited the crux of that testimony
in its opinion denying Camden’s summary judgment
motion. Specifically, the opinion states,

In August 2006, Arturo Venegas began his du-
ties as Supercession Executive, and his con-
sulting agreement implied that the Police
Department lacked “clear standards of perfor-
mance for the police department and its em-
ployees” and a “system of progressive
discipline that holds both employees and their
managers accountable for performance and
behavior.” While this evidence does not compel
a finding of Monell liability, it aids Plaintiff in
establishing genuine issue of material fact
suitable for a jury.

App. 20 (emphasis added). Simply put, evidence that
aids a plaintiffin establishing a genuine dispute of ma-
terial fact more than meets the low threshold set by
Rule 401.

In addition, the record is clear that both Chief
Thomson and Supercession Executive Venegas were
directly responsible for all of Camden Police, includ-
ing Internal Affairs. Their testimony regarding Cam-
den’s across-the-board investigatory and disciplinary
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deficiencies is thus highly relevant to establishing
Camden’s awareness of, and response to, those defi-
ciencies.

Finally, the District Court excluded the Camden
County Prosecutor’s testimony that the office received
allegations against Stetser in 2005 and referred those
allegations to Internal Affairs. Internal Affairs’s rec-
ords do not reflect that referral or a subsequent inves-
tigation. See App. 392-93. The District Court deemed
this evidence irrelevant because there was no evidence
that Camden received the referral. Camden defends
that ruling on the additional ground that the incident
involved an informant who could not identify a picture
of Officer Stetser.

This argument and the District Court’s basis are
beside the point. As Forrest points out, when viewed in
conjunction with the fact that Internal Affairs had in-
stances in which certain complaints were missing, a
reasonable jury could construe this as further evidence
of the inadequacy of Camden’s investigatory regime.

c¢. The excluded other-misconduct complaints
further demonstrate Camden’s investigative
deficiencies and is also highly relevant to
the issue of deliberate indifference.

The excluded other-misconduct complaint was
dated May 28, 2008, a few months prior to Forrest’s ex-
perience. The complainant alleged that on May 1, 2008,
he was approached by two officers when he came out
of a Chinese restaurant after ordering food. Officer
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Stetser approached and greeted the complainant in a
nice manner, but then proceeded to “jump in his face
all of a sudden (literally face to face) yelling, ‘Mother-
fucker, you been watching me, motherfucker!”” App.
341. The officers then handcuffed and searched the
complainant, who then proceeded to explain that he
only came out for some food. The officers thereafter
walked the complainant back to their police van and
handed him a summons for loitering before releasing
him.

The District Court excluded this evidence because
“Well, it has nothing to do with planting drugs or [ex-
cessive force],” despite previously acknowledging that
it contained an allegation that Officer Stetser “wrong-
fully arrested someone.” App. 376-77. Further, while
the complaint itself concerned the issuance of a wrong-
ful ticket, the underlying conduct is analogous to what
the officers exhibited with Forrest a few months
later—that is, abruptly approaching unwitting civil-
ians and flagrantly ignoring Fourth Amendment pro-
hibitions. Thus, given the temporal proximity and the
similarities between the incident and Forrest’s own ex-
perience, the District Court’s decision to exclude this
evidence as irrelevant amounted to an abuse of discre-
tion.

For the foregoing reasons, we conclude that the
District Court abused its discretion when it excluded
evidence that post-dated Forrest’s arrest, albeit not
specific to Internal Affairs or strictly related to other
wrongdoing by Officers Stetser and Parry.
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C. Jury Instruction Errors

Forrest did not object to the instructions provided
to the jury. The errors he alleges here have therefore
not been preserved. Rule 51(d)(2) provides that we
“may consider a plain error in the instructions that has
not been preserved . . . if the error affects substantial
rights.” Harvey v. Plains Tp. Police Dept., 635 F.3d 606,
609 (quoting Fed. R. Civ. P. 51(d)(2)). Under that stand-
ard, we reverse only if the error is “(1) fundamental
and highly prejudicial or if the instructions are such
that the jury is without adequate guidance on a funda-
mental question and (2) our refusal to consider the is-
sue would result in a miscarriage of justice.” Id. at 612
(quoting Alexander v. Riga, 208 F.3d 419, 426-27 (3d
Cir. 2000)). We therefore proceed by first considering
whether the District Court committed an error, and if
so, whether the error meets the threshold for reversal.

The jury instructions errors are twofold: first, the
instructions confuse the jury as to the legal require-
ments for each species of § 1983 liability, and, second,
it narrows the jury’s focus to only evidence pertaining
to Internal Affairs and Officers Stetser and Parry.

Per the former, recall that the onus of demonstrat-
ing an official policy or custom only falls on a plaintiff
whose municipal liability claim is predicated on an un-
constitutional policy or custom, but that such a plain-
tiff need not show deliberate indifference on the part
of the municipality. On the other hand, a plaintiff ad-
vancing a claim predicated on a municipality’s failure
or inadequacy in training, supervision, or otherwise is
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spared from demonstrating the existence of an uncon-
stitutional policy or custom but must make the delib-
erate indifference showing. To the contrary, the jury
here was incorrectly instructed that, in order to find a
municipal liability for inadequate supervision, it had
to find that Camden adopted a policy or custom of in-
adequate supervision amounting to deliberate indiffer-
ence to the fact that it would “obviously result in the
violation of an individual’s right to be free from unlaw-
ful arrest and excessive force.” App. 463—64.

Indeed, in relevant part, the instructions begin by
stating that the jury must find “that an official policy
or custom of [Internal Affairs] caused the deprivation
[of his constitutional rights].” App. 462. And, after pre-
senting the requirements for determining whether a
policy or custom existed, it frames Forrest’s claim as
“[Camden] adopted a policy of inadequate supervision
and that this policy caused the violation of [Forrest’s]
right[s]. ...” App. 463. It then immediately follows
with instructions that the jury must also find that In-
ternal Affairs failed to adequately supervise Officers
Stetser and Parry, and that said supervision amounted
to deliberate indifference. App. 463—64. The result is
confusion as to whether the policy or custom finding is
antecedent to reaching the deliberate indifference in-
quiry, or if the two are intertwined in some other way.

Per the second error, the instructions frame the
case as solely pertaining to the adequacy of Internal
Affairs’s supervision of Officers Stetser and Parry, ra-
ther than the adequacy of Camden’s supervision and
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investigation of its officers in general. Specifically, the
instructions state that,

In order to hold the municipality liable for the
violation of [Forrest’s constitutional rights]

. , you must find that [Forrest] has ...
proved by preponderance of the evidence . . .
[that] [flirst, [Internal Affairs] failed to ade-
quately supervise Stetser and Parry. Second,
[Internal Affairs]’s failure to supervise Stetser
and Parry amounted to deliberate indiffer-
ence. . .. Third, [Internal Affairs]’s failure to
adequately supervise[] proximately cause[d]
the violation . . .

App. 463-64 (emphasis added). Further, in instructing
the jury on the elements of deliberate indifference, the
Court again directed the jury to examine whether “[In-
ternal Affairs] knew that Jason Stetser and Kevin
Parry would confront a particular situation.” Id.'

In contrast, the legal requirement for deliberate
indifference is whether “(1) municipal policymakers
know that employees will confront a particular situa-
tion; (2) the situation involves a difficult choice or a

15 Forrest argues that the District Court also instructed the
jury on the failure-to-supervise theory that did not survive sum-
mary judgment, rather than the failure to investigate and disci-
pline theory that did. But the District Court repeatedly referred
to the surviving theory as one for failure to supervise, but only
through Internal Affairs. See App. 463 (“[Olfficials within [Inter-
nal Affairs] are policymaking officials for the issue of whether
[Camden] inadequately supervised its officials and investigated
[[Internal [Alffairs complaints.”) (emphasis added). We are there-
fore not persuaded that what Forrest asserts amounted to error.
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history of employees mishandling; and (3) the wrong
choice by an employee will frequently cause depriva-
tion of constitutional rights.” Carter, 181 F.3d at 357
(emphasis added). It is not narrowed to the particular
employees in the case. Notably, as the record makes
clear, the Chief of Police had ultimate authority over
Camden’s police department and Internal Affairs but
is not properly considered within Internal Affairs. We
therefore conclude that the instructions provided to
the jury regarding Forrest’s § 1983 claim constituted
error.'6

We also conclude that both errors meet the thresh-
old for reversal. The District Court’s instructions nar-
rowed the universe of evidence that the jury could rely
on to only evidence that pertained to Internal Affairs’

16 At argument, Camden made the case that the jury instruc-
tions were not erroneous because they were consistent with the
Third Circuit’s Model Jury Instructions. As we recently reiter-
ated, despites [sic] their label, the Third Circuit Model Jury In-
structions are not drafted by members of this Court, and are thus
“neither law nor precedential.” See Robinson v. First State Cmty.
Action Agency, 920 F.3d 182, 189-90 (3d Cir. 2019). We nonethe-
less have observed that it is unlikely that “the use of a model jury
instruction can constitute error.” Id. at 190 (quoting United States
v. Petersen, 622 F.3d 196, 208 (3d Cir. 2010)). To that effect, the
instructions regarding inadequate training or supervision claims
do not suggest that a showing of a policy or custom is required,
but merely that a program was inadequate, that this inadequacy
amounted to deliberate indifference, and proximately caused the
violation complained of. See Third Circuit Model Civil Jury In-
struction 4.6.7. Similarly, on deliberate indifference, the same set
of instructions ask whether the entity at issue knew that “employ-
ees would confront a particular situation.” Id. (emphasis added).
For the reasons we have set forth, we are not persuaded that the
District Court’s instructions were consistent.
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supervision of Officers Stetser and Parry, to the exclu-
sion of its broader investigatory inadequacies. It also
left the jury without guidance on the fundamental
question of what it needed to find to conclude that
Camden was or was not liable. Our failure to consider
either error would result in a miscarriage of justice. We
therefore consider both. As Part 3 of the jury verdict is
the only aspect that concerned Camden’s liability un-
der § 1983, we will vacate that aspect of the verdict.

III. CONCLUSION

For all of the above reasons, we will reverse the
above-specified aspects of the District Court’s sum-
mary judgment and evidentiary rulings, vacate part
three of the jury verdict, and remand for further pro-
ceedings consistent with this opinion.
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On consideration whereof, it is hereby ORDERED
and ADJUDGED by this Court that (1) the District
Court judgment entered April 18, 2016 is vacated in
part, specifically as to part 3 of the jury verdict; (2) the
District Court order entered October 20, 2015 is re-
versed in part; and (3) the District Court order entered
March 15, 2016 is reversed in part and the matter is
remanded to the District Court for further proceedings.
All in accordance with the Opinion of this Court. Costs
taxed against the Appellee.

ATTEST:

s/ Patricia S. Dodszuweit
Clerk

Dated: July 10, 2019
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NOT FOR PUBLICATION (Doc. No. 138)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CAMDEN VICINAGE
ALANDA FORREST : Civil No
Plaintiff : 09-1555 (RBK/JS)
\% ) OPINION
JON S. CORZINE. et. al.. - (Filed Oct. 20, 2015)
Defendants. :

KUGLER, United States District Judge:

This matter comes before the Court on Defendant
City of Camden’s (“the City”) motion for summary
judgment (Doc. No. 138) on Plaintiff Alanda Forrest’s
(“Plaintiff”) claims as set forth in Plaintiff’s Fourth
Amended Complaint (“Complaint”). (Doc. No. 64.) For
the reasons set forth herein, Defendant’s Motion for
Summary Judgment is granted in part and denied in
part.
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I. FACTUAL BACKGROUND!

This matter relates to criminal charges brought
against five former officers of the Camden Police De-
partment (“CPD”). (Def’s SMF ] 1, 12.) Three of those
officers, Officers Jason Stetser (“Stetser”), Kevin Parry
(“Parry”), and Dan Morris (“Morris”) pleaded guilty to
conspiracy to deprive individuals of their civil rights.
(Id. 9 567.) Stetser’s and Parry’s convictions stemmed
from criminal conduct in which they engaged while
serving on the CPD, including filing false reports; con-
ducting illegal searches of properties; providing in-
formants with drugs, money, and food in exchange for
information; planting drugs on individuals to create
criminal liability; and lying under oath in front of
grand juries, suppression hearings, and trials. (Id.
M9 39, 41, 45.) During their time with the CPD, Stetser
and Parry were always partnered with one another.
Morris, Stetser and Parry’s supervisor, knew of and en-
couraged their criminal behavior. (Id. ] 33, 51.) As a
result of the investigation into Stetser and Parry, 214
criminal cases had judgments vacated, charges dis-
missed, or pending indictments forfeited. (Pl’s SMF

! When considering a defendant’s motion for summary judg-
ment, the Court views the facts underlying the claims in the light
most favorable to the non-moving party. See Petruzzi’'s IGA Su-
permarkets, Inc. v. Darling-Delaware Co., Inc., 998 F.2d 1224,
1230 (3d Cir. 1993). Here, Defendant’s Statement of Material
Facts (“Def.’s SMF”) is largely undisputed by Plaintiff. (See Pl.’s
Resp. to Def.’s Statement of Facts (“Pl.’s SMF”) ] 1-80, Doc. No.
144 (disputing only those facts alleged in paragraphs 11, 29, 32,
57, 52, 68).) Therefore, the Court will rely on Defendant’s State-
ment of Undisputed Material facts, Plaintiff's Supplemental State-
ment of Material Facts, and the exhibits contained in the Record.
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q 124.) Included among those 214 cases was Plaintiff’s
criminal drug conviction, the surrounding circum-
stances of which serve as the basis for the instant liti-
gation. Those circumstances, taken in the light most
favorable to Plaintiff, are as follows.

On July 1, 2008, Plaintiff was working for a hous-
ing contractor at 1263 Morton St., a residence in Cam-
den, New Jersey. (Dep. of Alanda Forrest (“Forrest
Dep.”), Doc. 144, Ex. 64a 88:17-25.) Shortly after finish-
ing work around 9:30 p.m., he walked across the street
to speak to some acquaintances, namely Shahid Green
(“Green”) and a woman named “Hot Dog,” both of whom
were hanging out and drinking on the porch of 1270
Morton Street. (Id. 94:17-95:18.) Plaintiff, Green, and
Hot Dog noticed a police car driving down the street
and decided, given the time of night, to go inside. (Id.
96:1-9.) Sometime thereafter Plaintiff heard what he
thought was a kick at the door. (Id. 103:12-15.) He went
upstairs to talk to “Skeet,” a resident of 1270 Morton
St. who was in an upstairs bedroom, about the kick at
the door. (Id. 103:32-104:4.)

Shortly thereafter, the bedroom door was kicked
in. Plaintiff remembers being hit in the face but does
not remember who hit him. (Id. 108:1-9.) He awoke
to Parry holding him down and hitting him in the face.
(Id. 108:18-22.) Stetser was apparently standing nearby
watching. (Id. 12-16.) Parry handcuffed Plaintiff and
dragged him down the stairs.? (Id. 119:11-19.) Plaintiff

2 Plaintiff cannot remember if Stetser assisted Parry in drag-
ging him down the stairs.
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suffered a laceration to his ear, bruising to his face, and
injuries to his knees.?

Plaintiff was then placed in the back of Morris’s
police vehicle. (Id. 122:23-123:5.) Parry allegedly told
Plaintiff that whatever drugs were found in the house
would be attributed to Plaintiff. (Id. 123:16-20.) Morris
drove Plaintiff to a parking lot on Ferry Avenue and
kept him there for approximately thirty minutes be-
fore Parry and Stetser arrived and drove him to the
hospital for medical treatment. (Id.) Plaintiff received
stitches for the laceration to his ear. According to
Plaintiff, he reported to the nurses that his injuries
were the result of a fall because Parry threatened to
charge him with assault if he told the medical profes-
sionals the truth. (Id. § 128.) After receiving treat-
ment, Plaintiff was taken to the Camden County
Correctional Facility. (Dep. of Alanda Forrest, Feb. 1,
2012 (“Forrest Dep.”) Doc. 144, Ex. 64b at 144-47.)

Parry’s major incident report written recounts the
events leading to Plaintiff’s arrest much differently.
The report states that Plaintiff was arrested for pos-
session and possession with intent to distribute after
Parry and Stetser allegedly witnessed Plaintiff engag-
ing in a hand-to-hand drug transaction on the porch of
a residence located at 1270 Morton Street. (See Major
Incident Report, Doc. 138, Ex. 24.) The report also
states that Plaintiff initiated the physical altercation.

3 Plaintiff has offered the deposition of Lakesha Primus, a resi-
dent of 1270 Morton Street who was present when the events en-
sued. Her testimony largely supports Plaintiff’s version of events.
(Dep. of Lakesha Primus, Doc. 144, Exs. 44 & 44a, 44:20-54:20.)
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Parry testified before a grand jury to this version of
events and claimed that Plaintiff was in possession
of 49 bags of a controlled dangerous substance. (Pl.’s
SMF q 133.) Parry has since conceded that he falsified
the events as recorded in his report. (Def’s SMF
q 64.) He and Stetser witnessed no hand-to-hand drug
transaction but falsely recorded as much in order to
create probable cause for Plaintiff’s arrest.* (Id. ] 65.)
Likewise, Plaintiff denies distributing drugs and re-
sisting arrest. (Pl’s SMF { 129.)

Plaintiff complained to Internal Affairs regarding
the events surrounding his arrest. Defendants attach
a complaint filed by Plaintiff on July 21, 2008, shortly
after Plaintiff’s arrest. The Complaint alleges that Of-
ficer Parry and “his partner” caused Plaintiff to sustain
a laceration to his ear requiring stitches, bruises on his
knees, and pain in his neck and back. (Def’s Br., Doc.
138, Ex. 33.)°

4 Parry testified in Bayard’s and Figueroa’s criminal proceed-
ings that he falsified the reports. (Def.’s SMF { 64 (citing the tran-
script of Parry’s testimony).) However, in their depositions in
preparation for the instant case, Stetser and Parry stated that
neither remembers the particular events surrounding Plaintiff’s
arrest. (Def’s SMF ] 62.)

5 Plaintiff also attaches a letter sent to the Internal Affairs
Division on September 25, 2008 reiterating his allegations of ex-
cessive force and an October 21, 2008 letter to then-Governor Cor-
zine alleging that Stetser and Parry had fabricated charges
against him. (Doc. 144, Ex. 43.) However, the Court did not con-
sider these documents in rendering its decision because Plaintiff
did not produce them during discovery. (See Decl. of Daniel Rybeck,
Doc. No. 150, Ex. 8.)
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Despite these complaints, Plaintiff pleaded guilty
to possession and served eighteen months in a New
Jersey state prison. (Forrest Dep. 165:17-23.) Plaintiff
contends that he entered into the plea bargain at the
request of his wife. (Forrest Dep. 159:12-25.) However,
at his plea hearing, Plaintiff told the Court that he
gave his plea freely and voluntarily and denied being
coerced into entering his plea. (Forrest Dep. 160-61.)

Plaintiff’s Complaint asserts multiple claims against
the City of Camden,® including claims for negligence
(Count VI) and conspiracy (Count VIII), and a Monell
claim pursuant to 42 U.S.C. § 1983 (Count VII). Plain-
tiff’s Monell claim alleges that the City of Camden was
deliberately indifferent to the officers’ “prior incidents
of unjustified violations [and] aggressive behavior” and
to “allegations of planting false evidence upon innocent
victims.” (Compl. § 39.) This deliberate indifference,
Plaintiff avers, was a “substantial contributing factor”
in the officers’ use of force and filing of false charges
against the Plaintiff. (Id. § 38.) Defendant filed the in-
stant motion for summary judgment, arguing primar-
ily that Plaintiff has demonstrated no policy or custom
of Camden as required by Monell. Because these issues
have been briefed by the parties, the Court proceeds to
a discussion of the merits.

6 Plaintiff’s Complaint names both the City of Camden and
the City of Camden Department of Public Safety. However, the
proper Defendant is the City of Camden. See Padilla v. Twp. of
Cherry Hill, 110 Fed. App’x 272, 278 (3d Cir. 2004) (“[Blecause
the Police Department is merely an administrative arm of the lo-
cal municipality, [it] is not a separate judicial entity.”).
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II. DISCUSSION
A. Standard for Summary Judgment

Summary judgment is appropriate where the Court
is satisfied that “there is no genuine dispute as to any
material fact and that the movant is entitled to judg-
ment as a matter of law.” Fed. R. Civ. P. 56(a); see Ce-
lotex Corp. v. Catrett, 477 U.S. 317, 330 (1986). A
genuine dispute of material fact exists only if the evi-
dence is such that a reasonable jury could find for the
non-moving party. Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248 (1986). When the Court weighs the evi-
dence presented by the parties, “[t]he evidence of the
non-movant is to be believed, and all justifiable infer-
ences are to be drawn in his favor.” Id. at 255.

The burden of establishing the nonexistence of a
“genuine issue” is on the party moving for summary
judgment. Aman v. Cort Furniture Rental Corp., 85
F.3d 1074, 1080 (3d Cir. 1996). The moving party may
satisfy its burden either by “producling] evidence show-
ing the absence of a genuine issue of material fact” or
by “‘showing’—that is, pointing out to the district court
—that there is an absence of evidence to support the
nonmoving party’s case.” Celotex, 477 U.S. at 325.

If the party seeking summary judgment makes
this showing, it is left to the nonmoving party to “do
more than simply show that there is some metaphysi-
cal doubt as to the material facts.” Matsushita Elec. In-
dus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).
Rather, to survive summary judgment, the nonmoving
party must “make a showing sufficient to establish the
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existence of [every] element essential to that party’s
case, and on which that party will bear the burden of
proof at trial.” Celotex, 477 U.S. at 322. Furthermore,
“[wlhen opposing summary judgment, the nonmovant
may not rest upon mere allegations, but rather must
‘identify those facts of record which would contradict
the facts identified by the movant.”” Corliss v. Varner,
247 Fed. App’x. 353, 354 (3d Cir. 2007) (quoting Port
Auth. of N.Y. and N.J. v. Affiliated FM Ins. Co., 311 F.3d
226, 233 (3d Cir. 2002)).

In deciding the merits of a party’s motion for sum-
mary judgment, the Court’s role is not to evaluate the
evidence and decide the truth of the matter, but to de-
termine whether there is a genuine issue for trial. An-
derson, 477 U.S. at 249. Credibility determinations are
the province of the fact finder, not the district court.
Big Apple BMW, Inc. v. BMW of N. Am., Inc., 974 F.2d
1358, 1363 (3d Cir. 1992).

B. Municipal Liability under § 1983

Plaintiff suggests three theories of § 1983 liabil-
ity.” First, Plaintiff appears to suggest that the City’s
Internal Affairs system was inadequate and provided
no accountability for Stetser and Parry. (Pl’s Br. 32,
34.) Second, Plaintiff alleges that the City’s supervi-
sory structure and inadequate monitoring system left
Stetser and Parry unsupervised. (Id. { 32.) Lastly,

7 Because Plaintiff’s brief cited little to no case law, the
Court was largely left in the dark as to which recognized theories
Plaintiff’s case relies.
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Plaintiff asserts that Stetser and Parry received inad-
equate training because training “about how to recog-
nize and eradicate excessive force and misconduct” was
necessary. (Id. 30-35.) The Court addresses each of
Plaintiff’s theories in turn.

It is axiomatic that a plaintiff may not hold a mu-
nicipal entity liable under 42 U.S.C. § 1983 on a theory
of respondeat superior. See Monell v. Dep’t of Soc.
Servs. of City of N.Y., 436 U.S. 658, 691 (1978). Rather,
to establish a § 1983 municipal liability claim that will
survive a motion for summary judgment, a plaintiff
must offer evidence of a particular municipal policy or
custom, “whether made by its lawmakers or by those
whose edicts or acts may fairly be said to represent of-
ficial policy,” that contributed to Plaintiff’s injury. See
id. at 694.

After identifying a policy or custom, a plaintiff
then must establish causation by showing how the mu-
nicipality’s deliberate conduct under that custom was
the “moving force” behind the injury alleged. See Bd. of
Cnty. Comm’rs. of Bryan Cnty, Okla. v. Brown, 520 U.S.
397, 404 (1997). Where the policy “concerns a failure to
train or supervise municipal employees,” this burden
involves demonstrating “that the failure amounts to
deliberate indifference to the rights of persons with
whom those employees will come into contact.” Thomas
v. Cumberland Cnty, 749 F.3d 217, 222 (3d Cir. 2014)
(internal quotation marks and citation omitted). “[T]he
deficiency in training [must have] actually caused the
constitutional violation.” Id. (quoting City of Canton,
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Ohio v. Harris, 489 U.S. 378, 391 (1989) (internal quo-
tation marks omitted).

While the Supreme Court originally fashioned the
“deliberate indifference” doctrine in the context of a
city’s alleged failure to properly train its police officers,
the Third Circuit has since adopted this standard in
other policy and custom situations. Beck v. City of
Pittsburgh, 89 F.3d 966, 972 (3d Cir. 1996). In general,
a municipality may be liable under § 1983 if it toler-
ates known illegal conduct by its employees. Id. In such
circumstances, it can be said to have a custom that
evidences deliberate indifference to the rights of its
inhabitants if (1) policymakers were aware that mu-
nicipal employees had deprived others of certain con-
stitutional rights; (2) it failed to take precautions
against future violations; and (3) this failure led, at
least in part, to the plaintiff’s suffering the same dep-
rivation of rights. See id. (citing Bielevicz v. Dubinon,
915 F.2d 845, 851 (3d Cir. 1990)).

i. Failure to Supervise, Investigate,
and Discipline

Plaintiff asserts, albeit in not as precise of terms,
that the City of Camden’s Internal Affairs Department
had such an extensive backlog of complaints that many
were improperly investigated or went uninvestigated
altogether. (See Pl.’s Br. 32, 34.) The pivotal case in this
circuit for Plaintiff’s theory is Beck v. City of Pitts-
burgh, 89 F.3d 966 (1996). There, the Third Circuit rec-
ognized that a § 1983 claim for damages against a
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municipality could survive summary judgment where
the plaintiff offered evidence suggesting that the mu-
nicipality’s chief law enforcement policymaker knew
about and acquiesced in the use of excessive force
by city police officers. 89 F.3d 966 (3d Cir. 1996). In
Beck, the plaintiff offered multiple pieces of evidence
in support of his claim, including a series of detailed
excessive force complaints against the defendant po-
lice officer who had allegedly injured the plaintiff, none
of which were sustained or resulted in disciplinary ac-
tion. Beck, 89 F.3d at 969-70. The plaintiff also intro-
duced testimony showing that the department treated
each complaint against an officer as an independent
event triggering no review of any previous unsustained
complaints against the officer. Id. at 969. Lastly, the
plaintiff offered an internal report acknowledging that
the department had a problem with officers using ex-
cessive force. Id. at 970, 975. Accordingly, the Third Cir-
cuit panel reversed the trial court’s grant of judgment
as a matter of law in favor of the defendant municipal-
ity. Id. at 976.

Since the Beck decision, trial courts in this circuit
have grappled with the issue of what type of evidence
a plaintiff must adduce in support of a Monell munici-
pal liability claim under § 1983 in order to survive
summary judgment. For instance, statistical evidence
alone, “isolated and without further context,” generally
may not justify a finding “that a municipal policy or
custom authorizes or condones the unconstitutional
acts of police officers.” Merman v. City of Camden, 824
F. Supp. 2d 581, 591 (D.N.J. 2010) (citing Strauss wv.
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City of Chi., 760 F.2d 765, 768-69 (7th Cir. 1985)). In-
stead, if a plaintiff wishes to rely principally on statis-
tics, she must also show why those prior incidents were
wrongly decided and “how the misconduct in those
cases is similar to that involved in the present action.”
See Franks v. Cape May Cnty., No. 07-6005, 2010 WL
3614193, at *12 (D.N.J. Sept. 8, 2010).

In this case, when viewing the facts in the light
most favorable to Plaintiff, the Court concludes that
Plaintiff has met his burden and demonstrated a gen-
uine issue of material fact. Plaintiff has offered statis-
tical reports and testimony from Lt. Sosinavage, the
Internal Affairs Director from 2004 to 2008, that the
department was suffering from a significant backlog of
complaints in the years leading up to Plaintiff’s arrest.
Sosinavage testified that the department in those
years was investigating and closing only a tiny fraction
of its excessive force complaints.® Of those complaints

8 One way to do this could be to show that the officer whom
a plaintiff accuses of using excessive force has been the subject of
multiple similar complaints in the past. See Beck, 89 F.3d at 975;
see also Garcia v. City of Newark, No. 08-1725, 2011 WL 689616,
at *3-5 (D.N.J. Feb. 16, 2011) (showing that the six individual de-
fendants together accounted for more than 55 complaints for ex-
cessive force and false arrest in the 11 years prior to the incidents
at issue). Alternatively, when such evidence against the particu-
lar officer is not available, a trial court in this District has found
sufficient a plaintiff’s submission of a sample of forty excessive
force complaints from the relevant police department bearing
similarities to her own case and arguably evidencing a tendency
on the part of the Internal Affairs division to insulate officers from
liability. Merman, 824 F. Supp. 2d at 593-94.

¥ For example, in 2004, there were 176 open excessive force
cases, 76 of which were pending from 2003, and the department
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investigated, an even smaller number were sustained.
Indeed, from 2004 to 2008, the department sustained
only one excessive force complaint. (Sosinavage Dep.,
Doc. No. 144, Ex. 48, 132:6-133:9.) The backlog seems
to have been a recurring issue with the CPD’s internal
affairs department. A 2002 Report from New Jersey’s
Division of Criminal Justice advised that “[t]he failure
to immediately address the complaint backlog and,
over the longer term, ensure that the backlog does not
reoccur on a regular basis, could lead one to conclude
that the City of Camden and the police department are
deliberately indifferent to the conduct of its police of-
ficers and the civil rights of its citizens.”** (2002 Report
at 45, Doc. 144, Ex. 38.) Although, standing alone, this
is the type of statistical evidence that cannot support
a finding of municipal liability under § 1983, see Mer-
man, 824 F. Supp. 2d at 591, when coupled with Plain-
tiff’s additional evidence, the Court finds it instructive.

Plaintiff also introduces internal affairs records
showing that Stetser and Parry were the subjects of
internal affairs complaints prior to Plaintiff’s arrest.
Internal Affairs files reveal that Stetser had six inter-
nal affairs complaints lodged against him between
2004 and July 2008—not including Plaintiff’s—

closed only eleven. Thus, 167 excessive force cases from 2003 and
2004 were still open in 2005. In total, there were 487 cases held
over in the year 2004. (Dep. of John Sosinavage, Doc. No. 144, Ex.
48, 42:25-47:18.)

10 The Court recognizes that this Report was written six
years prior to Plaintiff’s arrest. However, given CPD’s uninter-
rupted backlog of civilian complaints, the Court finds it relevant.
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including one for excessive force, one for improper ar-
rest, and one for harassment/improper detainment.
(Pl’s Br., Doc. 144, Ex. 58a at 4 (showing Stetser’s in-
ternal affairs “index card.”); id., Ex. 57.) Parry was the
subject of two internal affairs complaints during this
time period, although notably, one does not appear on
the “index card” in Parry’s IA files.!!

The Court recognizes that in many cases in which
courts have denied summary judgment, plaintiffs have
offered stronger evidence of consistently filed com-
plaints than is offered here. See Beck, 89 F.3d at 983
(denying summary judgment where plaintiff intro-
duced that the officer had five prior complaints filed
against him in five years, all of which alleged similar
misconduct); Garcia, 2011 WL 689616 at *3-5 (D.N.J.
Feb. 16, 2011) (denying defendant municipality’s mo-
tion for summary judgment on plaintiff’s § 1983 claim
when plaintiff presented evidence that the six individ-
ual defendants together accounted for more than 55
complaints for excessive force and false arrest in the
11 years prior to the incidents at issue); Merman, 824
F. Supp. at 593 (allowing the case proceed when plain-
tiff introduced, among other things, evidence that the
Camden Police Department received ten civilian com-
plaints alleging police brutality stemming from events
surrounding Plaintiff’s arrest). However, the Court

1 Stetser and Parry also had three complaints filed against
them after Plaintiff’s July 1 arrest. However, because they were
filed after Plaintiff’s original excessive force complaint, the Court
finds them irrelevant in determining whether the department
should have known that Stetser and Parry were at risk of violat-
ing Plaintiff’s civil rights. (See P1.’s Br., Doc. 144, Exs. 55, 56, 59.)
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does not find the number of complaints filed against
the officers to be dispositive. Here, the allegations con-
tained in the complaints and the thoroughness of the
related investigations further influence the Court’s de-
cision.

For example, the first recorded excessive force
complaint alleged against Stetser was “not sustained,”
which simply means than an allegation could not be
proved or disproved at that time. (Sosinavage Dep.,
Doc. 144, Ex. 48, 30:7-10.) Thus, a factfinder could rea-
sonably conclude that the “not sustained” complaints
might actually represent evidence of prior constitu-
tional violations. The “unfounded” complaint was filed
on August 29, 2007, more than a year before Plaintiff’s
arrest, and contains allegations nearly identical to
those Plaintiff now alleges and to which Stetser and
Parry later admitted.!? (Pl.’s Br. Ex. 58.) A disposition
of “unfounded” means that the investigator determined
that the reported incident “did not occur” and that the
complainant was “lying more or less.” (Sosinavage Dep.
30:11-15.) Yet, the investigation of Mr. Whitley’s com-
plaint appears to have been less than thorough. An In-
ternal Affairs investigative memorandum indicates
that the department interviewed no witnesses or even
the officers. In fact, it appears the investigator made

12 As far as the Court can tell, the “complaint” came in the
form of a motion filed by Harold Whitley’s attorney seeking the
personnel records of Parry and Stetser. The complaint states that
Stetser and Parry planted evidence on Whitley, whom they had
arrested on drug charges. Whitley’s counsel also relayed that two
other individuals had alleged the same misconduct against Of-
ficer Stetser. (See Doc. 144, Ex. 58.)
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his determination after examining only the major inci-
dent reports accompanying the arrests.!® (Id.)

There is also evidence in the record that the de-
partment’s internal operations were in disarray in
the years leading up to Plaintiff’s arrest. The Attorney
General of New Jersey had directed the Camden
County Prosecutor’s Office to take over the manage-
ment of the Camden Police Department. In August
2006, Arturo Venegas began his duties as Supercession
Executive, and his consulting agreement implied that
the Police Department lacked “clear standards of per-
formance for the police department and its employees”
and a “system of progressive discipline that holds both
employees and their managers accountable for perfor-
mance and behavior.” (Consulting Agreement at 3 | g,
Doc. 144, Ex. 36.) While this evidence does not compel
a finding of Monell liability, it aids Plaintiff in estab-
lishing genuine issue of material fact suitable for a

jury.

Defendant argues that Plaintiff cannot establish
a nexus because the Camden County Prosecutor’s Of-
ficer (“CCPO”) suspended the CPD’s investigation of
Stetser and Parry pending the CCPO’s criminal inves-
tigation into the officers. (Def’s Br. 21) However, based
on the exhibits cited by Defendants, the CCPO did not
take over the CPD’s investigation until September 16,

13 The memorandum indicates that the IA investigator looked
only at the major incident reports authored by the respective of-
ficers, after which the investigator found “no evidence that would
substantiate any violations of Rules and Regulations or inappro-
priate behavior on the part of any officer involved.” (Id.)
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2008, more than two months after Plaintiff’s arrest.
(Def’s Br. Ex. 29.)* The evidence on which Plaintiff
relies questions the adequacy of the Internal Affairs
investigations in the years leading up to Plaintiff’s ar-
rest. “Were a jury to credit [P]laintiff’s proofs that the
City inadequately investigated its officers’ alleged use
of excessive force and other constitutional violations
and failed to properly supervise and discipline its offic-
ers, a reasonable fact-finder could, in turn, conclude
that the City’s action, or lack thereof, constituted de-
liberate indifference and proximately cause plaintiff’s
injuries.” Merman, 824 F. Supp. 2d at 594. The causal
link is not too tenuous, and therefore, the question
whether the municipal policy or custom proximately
caused the constitutional infringement should be left
to the jury. Bielevicz v. Dubinon, 915 F.2d 845, 851 (3d
Cir. 1990). As such, the Court denies Defendant’s Mo-
tion for Summary Judgment with respect to Plaintiff’s
Monell claim premised on his failure to investigate
theory.

The Court’s decision does not imply that the City’s
handling of civilian complaints was wholly improper or
unfair. The Court simply finds that the Plaintiff has
provided enough evidence to present his case to a jury.
A jury is free to disagree with Plaintiff’s theory and
find that the City’s internal affairs investigations were

14 The deposition of Mark Chase, an Assistant Prosecutor at
the CCPO, reveals that the CCPO first learned of allegations
against Stetser, Parry, and others in January 2008, but that the
investigation was in the City of Camden’s hands until September
2008. (Def.’s Br., Ex. 28, 54:1-8; 59:19-69:4.)
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adequate and did not proximately cause Plaintiff’s
constitutional injury. The Court does not consider the
merit of Plaintiff’s claim or Plaintiff’s ability to satisfy
each element of liability.!® The Court simply concludes
that it cannot rule against Plaintiff’s Monell claim
against the City as a matter of law at this time.

ii. Failure to Supervise

Plaintiff also alleges that the CPD’s supervisory
structure and generally inadequate supervision of its
officers’ day-to-day activities caused Plaintiff’s consti-
tutional injuries. (Pl’s Br. {{ 30, 32, 33.) The Court
notes that Plaintiff cites no case law in support of its
position and introduces no expert testimony to opine
on the CPD’s supervisory structure or monitoring equip-
ment. Nonetheless, after considering the evidence on
which Plaintiff relies, the Court finds the Plaintiff has
not identified a genuine issue of material fact for trial
on this theory. Plaintiff has not shown how the CPD’s
supervisory structure or its failure to equip its vehicles
with monitoring capabilities would have prevented
Stetser and Parry from engaging in criminal activity.

15 The Court also recognizes that Plaintiff does not have an
expert to opine on the adequacy of CPD’s Internal Affairs investi-
gations. Although this fact may affect Plaintiff’s ability to con-
vince a jury, it is not a death knell at this stage. See Beck, 89 F.3d
at 975-76 (“As for drawing inferences from the evidence regarding
the adequacy of the investigatory process, we again agree with
Beck that ‘to require expert testimony to prove this fact is ridicu-
lous. It is not beyond the ken of an average juror to assess what a
reasonable municipal policymaker would have done with the in-
formation in this case.””).



App. 73

Moreover, there is also “not a single precedent which
holds that a governmental unit has a constitutional
duty to supply particular forms of equipment to police
officers.” Plakas v. Drinksi, 19 F.3d 1143, 1150 (7th Cir.
1994). In fact, Defendant’s expert certified that the
electronic monitoring of its officers’ activities, insti-
tuted sometime after Plaintiff’s arrest, “far exceeds the
practices of law enforcement nationwide.” (Def’’s Br. 5.)
The causal link is simply too tenuous to withstand a
motion for summary judgment.

iii. Failure to Train

Plaintiff asserts that “[t]he failure to train ...
Stetser and Parry was a deliberate indifference to the
rights of persons” with whom the officers came into
contact. (Pl’s Br. 34.) Specifically, he first argues that
the failure to train was “obvious” given the way tests
were administered and graded. (Id. I 35.) Plaintiff also
argues it was necessary for the CPD to periodically
publish to officers its “use of force policy and the code
of conduct” and provide effective training to officers
and supervisors “about how to recognize and eradicate
excessive force and misconduct.” (Id. at 35.)

In resolving the issue of a city’s liability for failure
to train, as Plaintiff alleges here, “the focus must be on
adequacy of the training program in relation to the
tasks the particular officers must perform.” City of
Canton, 489 U.S. at 390 (1989). The identified defi-
ciency in a city’s training program must also be closely
related to the plaintiff’s constitutional injury because
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“[iln virtually every instance where a person has had
his or her constitutional rights violated by a city em-
ployee, a § 1983 plaintiff will be able to point to something
the city ‘could have done’ to prevent the unfortunate
incident.” Id. at 392 (citation omitted). Thus, Plaintiff’s
claim yields liability against the City of Camden only
where Plaintiff can show that the City’s failure to train
constituted deliberate indifference to the constitu-
tional rights of its inhabitants.

Plaintiff has not adequately demonstrated that
the training Parry and Stetser received was so defi-
cient as to reflect the City of Camden’s deliberate in-
difference to Plaintiff’s constitutional rights. Plaintiff
admits that Parry and Stetser received training on, in-
ter alia, morals and ethics, the use of force, and arrests.
(Def’s SMF q 3, 13.) Plaintiff also concedes that both
Parry and Stetser knew that their clandestine conduct,
namely planting drugs on individuals, falsifying police
reports, fabricating arrests, etc., were criminal acts
not in accordance with the department’s policies. (Id.
M9 17-22, 27.)

Instead, Plaintiff simply asserts that the testing
procedures and training were so obviously inadequate
as to constitute deliberate indifference. However, Plain-
tiff has not sufficiently shown how the City’s testing
procedures caused Stetser and Parry to engage in bla-
tantly criminal conduct. The same can be said about
Plaintiff’s contention that the CPD should have more
frequently published its excessive force policies. The
Court finds nothing in the record to connect Stetser’s
and Parry’s flagrantly criminal conduct to the City’s
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failure to more frequently publish its excessive force
policies. Indeed, as Plaintiff concedes, it appears to the
Court that Stetser and Parry engaged in criminal con-
duct in spite of their training and not because of it. (See
Def’s SMF { 50.) Accordingly, Defendants motion is
granted with respect to Plaintiff’s Monell claim prem-
ised on the City’s failure to train Stetser and Parry.

C. Negligence

Count VI of Plaintiff’s Complaint alleges that the
City of Camden was negligent “in failing to adequately
supervise or monitor the actions of police officers who
were involved in the incident, including without limi-
tation, Parry and Stetser.” (Compl. J 33.) Defendants
contend that Count VI is simply another iteration of
Plaintiff’s Monell claim and therefore compels sum-
mary judgment because “respondeat superior or vi-
carious liability will not attach against a municipal
defendant.” See Def’s Br. at 15. However, although not
mentioning the tort by name, Plaintiff appears to state
a cause of action under New Jersey law for the tort of
negligent hiring, supervision, and retention. See Hot-
tenstein v. City of Sea Isle City, 977 F. Supp. 2d 353,
369 (D.N.J. 2013) (identifying the elements of this tort
action). New Jersey law allows plaintiffs to assert
claims against municipalities for negligent supervision
of their employees. Clemons v. City of Trenton, No. 10-
cv-4577, 2011 WL 194606, at *1 (D.N.J. Jan. 20, 2011)
(citing Hoag v. Brown, 935 A.2d 1218 (N.d. Super. Ct.
App. Div. 2007)). Moreover, “a claim based on negli-
gent hiring or negligent supervision is separate from a
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claim based on respondeat superior.” Hoag, 935 A.2d at
1230. The Court finds that Plaintiff has provided
enough evidence to withstand Defendant’s Motion for
Summary Judgment on Plaintiff’s theory that the in-
ternal affairs department provided inadequate super-
vision of its officers.

D. Conspiracy

In Count VIII, Plaintiff alleges a conspiracy claim
against the City of Camden. Plaintiff’s conspiracy
claim asserts that Parry and Stetser conspired amongst
themselves to deprive Plaintiff and others of their con-
stitutional rights.'®* (Fourth Amended Compl. ] 45-
52.) Although Defendant did not move for summary
judgment in its initial brief, district courts have the
power to grant summary judgment sua sponte when
appropriate. See Powell v. Beard, 288 Fed. App’x. 7, 8-9
(3d Cir. 2008).

As explained infra, it is well settled that a munic-
ipality is liable under § 1983 only where a municipal
policy or custom caused the constitutional violation at
issue. Monell, 436 U.S. at 691. Thus, the City of Cam-
den is not liable for a conspiracy between Parry and
Stetser unless an official policy or custom underlies the
conspiracy. See Weiland v. Palm Beach Cnty. Sheriff’s
Office, 792 F.3d 1313, 1330 (11th Cir. 2015) (“While this
Court has never had occasion to hold that a conspiracy

16 Although Plaintiff does not specifically identify the cause
of action, the court interprets Plaintiff’s complaint to assert a
cause of action under 42 U.S.C. § 1985(3).
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claim against a municipality must include the exist-
ence of a policy or custom underlying the conspiracy,
that has to be so0.”) Holding otherwise would subject
the City of Camden to § 1983 liability on a theory of
respondeat superior, which the courts have long held is
prohibited. Here, the claim hinges liability on the the-
ory that the City “should have been aware of [the offic-
ers’] conspiracy.” (Compl. I 51.) Because a municipal
entity cannot be found liable solely on a theory of re-
spondeat superior, the Court grants Defendants mo-
tion for summary judgment with respect to Count VII
[sic] of the Complaint.

ITII. CONCLUSION

The Court concludes that summary judgment is
unwarranted on Plaintiff’s § 1983 claim and negli-
gent supervision claim because material disputes of
fact still exist. An appropriate order shall enter today.

Dated: 10/20/2015 s/Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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NOT FOR PUBLICATION (Doc. No. 138)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CAMDEN VICINAGE
ALANDA FORREST © Civil No
Plaintiff, © 09-1555 (RBK/JS)

ORDER
(Filed Oct. 20, 2015)

v.
JON S. CORZINE, et. al.,

Defendants.

KUGLER, United States District Judge:

THIS MATTER having come before the Court on
Defendant City of Camden’s (“the City”) motion for
summary judgment (Doc. No. 138) on Plaintiff Alanda
Forrest’s (“Plaintiff”) claims as set forth in Plaintiff’s
Fourth Amended Complaint (“Complaint”) (Doc. No. 64.);
and the Court having considered the moving papers; and
for the reasons expressed in this Court’s Opinion is-
sued today;

IT IS HEREBY ORDERED that Defendant’s
Motion for Summary Judgment is GRANTED as to
Count XIII (Conspiracy);

IT IS HEREBY FURTHER ORDERED that De-
fendant’s Motion for Summary Judgment is DENIED
as to Counts VI (Negligent Supervision) and Counts
VII (Monell liability pursuant to 42 U.S.C. § 1983).
With respect to Count VII, Plaintiff may proceed on his
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theory that the City’s Internal Affairs Investigations
were inadequate. (See Op. 8-13.).

Dated: 10/20/2015 s/Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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NOT FOR PUBLICATION (Doc. Nos. 164-177)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CAMDEN VICINAGE
ALANDA FORREST ' Civil No
Plaintiff © 09-1555 (RBK/JS)
v ORDER
CITY OF CAMDEN (Filed Mar. 15, 2016)

Defendants.

KUGLER, United States District Judge:

THIS MATTER having come before the Court on
the motions in limine of Plaintiff Alanda Forrest
(“Plaintiff”) and Defendant City of Camden (“Defend-
ant”); and the Court having considered the moving pa-

pers; and for the reasons expressed at the hearing held
on March 14, 2016;

IT IS HEREBY ORDERED that Defendant’s
motion to exclude evidence irrelevant to Plaintiff’s
claim (Doc. No. 164) is GRANTED with respect to
(1) Sgt. Dan Morris’s history of excessive force com-
plaints; (2) Chief John Scott Thomson’s testimony;
(3) the internal affairs (“IA”) investigation of Plaintiff’s
IA Complaint he made after his arrest; (4) the accred-
itation of the CPD police force; (5) the lack of IA re-
ports in personnel files, (6) training on the use of force,
(7) the failed sting operation; and (8) Sgt. Wysocki’s



App. 81

testimony on (a) the lack of communication between
supervisors and officers, (b) random patrol, (¢) random
checks conducted on June 23, 2009, and (d) falsification
of reports since May 2009. Defendant’s motion is DE-
NIED with respect to Joseph Wysocki’s testimony re-
garding the 400 open internal affairs complaints.

IT IS HEREBY FURTHER ORDERED that De-
fendant’s motion to bar the testimony of Arturo Vene-
gas (Doc. No. 165) is GRANTED.

IT IS HEREBY FURTHER ORDERED that
Defendant’s motion to bar the testimony of internal af-
fairs records (Doc. No. 166) is GRANTED with respect
to Complaint Nos. 08-295, 08-301, 08-137, and 08-222.
Defendant’s motion is DENIED with respect to Com-
plaint no. 07-211 and the statistical evidence on the IA
department.

IT IS HEREBY FURTHER ORDERED that
Defendant’s motion to bar the testimony of Benjamin
Vautier (Doc. No. 167) is DENIED.

ITIS HEREBY FURTHER ORDERED that De-
fendant’s motion to bar the testimony of Christine
Tucker (Doc. No. 168) is GRANTED.

ITIS HEREBY FURTHER ORDERED that De-
fendant’s motion to bar testimony of Kevin Blevins
(Doc. No. 169) is DENIED WITHOUT PREJUDICE.

IT IS HEREBY FURTHER ORDERED that
Defendant’s motion to bar the testimony of Mark
Chase regarding a 2005 investigation involving Jason
Stetser (Doc. No. 170) is GRANTED.
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IT IS HEREBY FURTHER ORDERED that De-
fendant’s motion to offset any future jury verdict by
Plaintiff’s prior superior court settlement (Doc. No.
171) is DENIED WITHOUT PREJUDICE pending
the outcome of trial.

IT IS HEREBY FURTHER ORDERED that De-
fendant’s motion to bar Plaintiff from testifying as to
medical diagnoses (Doc. No. 176) is DENIED.

IT IS HEREBY FURTHER ORDERED that De-
fendant’s motion to bar the testimony of Edward Har-
gis (Doc. No. 177) regarding the recommendations of
the Blue Ribbon Panel is DENIED. Edward Hargis is
permitted to testify to the relevant portions of the rec-
ommendations, namely the portions concerning the
lack of oversight and supervision of officers.

IT IS HEREBY FURTHER ORDERED that
Plaintiff’s motion to preclude the expert testimony and
report of John T. Ryan (“Mr. Ryan”) (Doc. No. 172) is
DENIED. Defendants are permitted to provide the
Court and Plaintiff with a supplemental report of Mr.
Ryan and make Mr. Ryan available to Plaintiff for a
pre-trial deposition at the cost of Defendant.

IT IS HEREBY FURTHER ORDERED that
Plaintiff’s motion to preclude testimony regarding the
training of Jason Stetser and Kevin Parry (Doc. No.
173) is GRANTED.

IT IS HEREBY FURTHER ORDERED that
Plaintiff’s motion to bar evidence of Plaintiff’s prior
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criminal background (Doc. No. 175) is DENIED
WITHOUT PREJUDICE.

IT IS HEREBY FURTHER ORDERED that for
the reasons expressed on the Record at the hearing
held on March 14, 2016, Plaintiff’s claims against De-
fendants Kevin Parry and Jason Stetser are DIS-
MISSED.

Dated: 03/15/2016 s/Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 16-4351

ALANDA FORREST,
Appellant

V.

KEVIN PARRY, PHM; Camden City Police Officer;
JASON STETSER, PHM; Camden City Police
Officer; CITY OF CAMDEN; CITY OF CAMDEN
DEPARTMENT OF PUBLIC SAFETY; WARREN
FAULK; PAULA DOW; DEPARTMENT OF THE
TREASURY, State of New Jersey; JOHN DOES I-IV

Present: SMITH, Chief Judge, McKEE, AMBRO,
CHAGARES, JORDAN, HARDIMAN, GREENA-
WAY, JR., KRAUSE, RESTREPO, BIBAS, PORTER,
MATEY, and FUENTES,* Circuit Judges.

(Filed Aug. 6, 2019)

The petition for rehearing filed by Appellant in the
above-entitled case having been submitted to the
judges who participated in the decision of this Court
and to all the other available circuit judges of the cir-
cuit in regular active service, and no judge who con-
curred in the decision having asked for rehearing, and

* Judge Fuentes’s vote is limited to panel rehearing only.
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a majority of the judges of the circuit in regular service
not having voted for rehearing, the petition for rehear-
ing by the panel and the Court en banc, is denied.

BY THE COURT,

s/Joseph A. Greenway, Jr.
Circuit Judge

Dated: August 6, 2019
Lmr/cc: Elizabeth A. Rose
John C. Eastlack, Jr.
Georgios Farmakis

Lilia Londar

Daniel E. Rybeck
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[2] (Open Court)
THE DEPUTY COURT CLERK: All rise.
THE COURT: Good afternoon. Have a seat.
MR. MELLETZ: Good afternoon.
MR. EASTLACK: Good afternoon, Your Honor.

THE COURT: All right. Let’s start with the ap-
pearances of counsel. We'll start with Mr. Melletz for
the plaintiff, please.

(See appearances on the cover page)

THE COURT: 1 figure you must be Mr. Rybeck.
We have a number of in limine motions to go over. And
then I want to talk about the trial and the logistics of
the trial.

Okay, we will start, I'm going to start with the or-
der in which they were filed on the docket. And the first
is number 164, which is defendant’s motion to bar evi-
dence unrelated to the Monell claim. The opposition is
document number 190.

Now, there are no training claims left in the case.
This is the only claim left in the case, the failure to su-
pervise through the Internal Affairs process. It’s a lit-
tle difficult to decide some of these in limine motions
because so much is depending on the context of the mo-
tion, and without there being a trial, it’s difficult. But
defendant has listed beginning at page four of its brief
all of which appear on the Joint Final Pretrial Order
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that they think it should be [3] barred. So let’s talk
about them.

One of the issues I want to talk about is why, Mr.
Melletz, these do not, many of these do not qualify as
subsequent remedial measures under 407.

MR. MELLETZ: Yes, Your Honor. The reason is
that we contend we’re not seeking to do it for that pur-
pose, but to show the culture and problems that the
supervision of the Police Department had, and that
there could have been some of these things taken care
of if they had a better organization of it. And in the
context of the culture, for example, the officers were
not having to indicate where they were. There was no
way of tracing where they were at times, which goes to
the supervision.

THE COURT: Well, it was in their logs. The
question is whether their logs were accurate. Now they
have a system electronically where they can be traced
throughout the city. But that’s a subsequent measure,
was it not? That was adopted after your client had been
arrested.

MR. MELLETZ: It was true, your Honor, that
was adopted after he was being arrested.

THE COURT: Don’t you want to show they
should have done that before, that that would be good
police practices they should have done before?

MR. MELLETZ: Yes, your Honor. And, but at the
same time, the reports from the Attorney General’s of-
fice had [4] various recommendations, not as specific
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as, well, do this and do that, but in terms of, well, there
should be better control over them. Over the officers.

THE COURT: But youre acknowledging that
the new measures permit the City supervisors to exer-
cise better control over the officers, correct?

MR. MELLETZ: Yes.

THE COURT: So that’s a subsequent remedial
measure. Isn’t that protected under Rule 407? You're
using it to show that the measures they used to have
were inadequate under the law. But 407 says you can’t
do that, doesn’t it?

MR. MELLETZ: Yes, your Honor, it does. But
what I'm indicating, your Honor, is we’re not saying
that we want to use it for that purpose, but to — as
showing that the people were not able to be supervised
at the same time, because there just wasn’t any ability
or interest to supervise them. They just were taking
their logs.

THE COURT: Well, that’s not the point you raise
in your brief. You raised in your brief, you’re saying you
want to be of the exceptions under 407 to show feasi-
bility, and you want to use it to show feasibility, that’s
what your brief argues. And my question to you is
where does the defendant ever argue it’s not feasible
to have done these things?

MR. MELLETZ: Well, the defendant, I believe
his expert report indicates that there was no necessity
for all [5] this money to be spent, and it was not a
standard for some of these measures to be taken.
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THE COURT: Well, he says that the measures
that were being taken met the Attorney General stand-
ards for Internal Affairs and all that. We’ll get to that
because that’s a subject of another point of your mo-
tion. But the defendant, as I understand it, has never
raised the defense that it was not feasible to institute
these kinds of things, such as the automatic vehicle lo-
cation, the real time tactical operation information
center, the video camera in the sky, the Shot Spotter,
the microphones, the Guardian system, things of that
nature. I've never seen a defendant say these were not
feasible at the time.

MR. MELLETZ: That’s correct, your Honor.

THE COURT: Well, don’t you have a problem
then, under 407?

MR. MELLETZ: Yes, your Honor. But my con-
cern is that some of the items, not the shots or the be-
ing able to find shots going on, but the idea of a system
that they could be better supervised by location and
communication is where we’re seeking or concentrat-
ing on.

THE COURT: All right. Well, let’s talk about Ser-
geant Morris’ Internal Affairs complaints, complaints
against Sergeant Morris. I'm not sure what that’s got
to do — first of all, how is that relevant to your claim
that [6] the City failed through IA to adequately super-
vise Parry and Stetzer?

MR. MELLETZ: Well, if the — their immediate
supervisor had a history in the past of problems
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concerning excessive force, then it would indicate that
he’s not going to be a proper supervisor for that type of
problem, in his mindset. And that’s where we’re going.

THE COURT: But the claim that remains is the
Internal Affairs. What does the fact that, assuming it’s
a fact, that there are Internal Affairs complaints
against Sergeant Morris in the past got to do with
what Internal Affairs was doing with Stetzer and
Parry? Stetzer and Parry violated your client’s rights.

MR. MELLETZ: Yes.

THE COURT: What do the complaints against
Morris have to do with what steps Internal Affairs was
taking against Stetzer and Parry?

MR. MELLETZ: That, in terms of Internal Af-
fairs, nothing, your Honor.

THE COURT: How is it even relevant under
Rule 401? Forget about 403 at the moment, how is it
even relevant under 401 that there have been com-
plaints? And I don’t know any details about these com-
plaints against Sergeant Morris.

MR. MELLETZ: The only contention that we
have, your Honor, is that if Sergeant Morris had in the
past been using [7] excessive force himself, then he was
not going to be going out and looking for his people,
Parry and Stetzer, to be — whether they were doing ex-
cessive force. And that is strictly our argument, your
Honor.
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THE COURT: Well, is there any evidence that
Morris knew that there wouldn’t be any consequences
to Parry and Stetzer if there were complaints against
Parry and Stetzer for use of excessive force?

MR. MELLETZ: Well, the only connection we
have, your Honor, is — with Morris is that our client
indicates that he was taken in the car by Morris, kept
in a parking lot for about half an hour when he needed
medical attention, and then taken to a hospital. And he
was obviously bleeding and had been injured at that
time.

Now, I agree that Morris did not physically see the
beating, he came immediately thereafter while it was
still on the scene.

THE COURT: Well, if youre suggesting that
Morris violated your client’s rights, you should have
sued him, shouldn’t you?

MR.MELLETZ: Yes,your Honor. And we did not.

THE COURT: All right. Well, I'm going to grant
the motion as to the past complaints against Morris for
excessive force, and I'm going to grant the motion as to
paragraph 7 through 9 of the Pretrial Order which has
to do with the [8] microphones, the video camera, the
automatic vehicle location and things of that nature.

As to paragraph 6 of the Pretrial Order, these are,
just so the record is clear, these are part three of the
Plaintiff’s contested facts beginning on page two. Par-
agraph 6, John Scott Thomson became Chief of Police
on August 1st, 2008. He identified the greatest
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weakness of the Camden Police Department when he
became Chief to be the culture of apathy and lethargy.
There was no mechanism of accountability in place,
there was no baseline standard — I'm not even sure
what that means. What’s it got to do with Internal Af-
fairs?

MR. MELLETZ: Again, your Honor, that Inter-
nal Affairs is part of the whole system in the police de-
partment, and that this culture of apathy and lethargy
and no mechanism of accountability in place, no base-
line standard, would have included the Internal Af-
fairs.

THE COURT: Where does it say that? Where
does the Chief say that there was a problem in Internal
Affairs?

MR. MELLETZ: He did not say it, your Honor, in
this area. He would be called as a witness is my inten-
tion to discuss that with him.

THE COURT: Well, okay. I mean he can testify
about Internal Affairs, I guess. But your paragraph
number 6 really isn’t relevant to the issues in the case.
So I'll grant the motion as to that.

[9] Now, I'm not sure where this is, but in defend-
ant’s brief, page five, you have a number 3. Plaintiff
complained to CPD IAD concerning his arrest, and
plaintiff claims no investigation was undertaken by
CPD IAD of his complaint.



App. 94

What exactly — I know, I mean you’re alleging that
your client complained to IAD, Internal Affairs, cor-
rect?

MR. MELLETZ: Yes.

THE COURT: What is your understanding of
what happened to that complaint?

MR. MELLETZ: My understanding is, your
Honor, that it sat for a period of time. There was some
investigation, but nothing of any real substance, and
that basically was it. And my client would write letters.

THE COURT: Well, was it ever closed with any
finding?

MR. MELLETZ: No. I don’t believe there was.

THE COURT: So, it remains pending to this day;
is that correct?

MR. MELLETZ: Technically, I suppose so.
THE COURT: Okay. Mr. Eastlack.

MR. EASTLACK: Yes. Judge, with regard to
that, in the New Jersey Attorney General Guidelines it
indicates that if there is — I mean he was interviewed,
and I think it’s acknowledged by the plaintiff. He’s not
saying he wasn’t interviewed, he’s not saying there
wasn’t any investigation [10] done. But once that mat-
ter morphed into a criminal investigation, that essen-
tially is stayed. And that under 48:14-147, which is the
statute that governs how municipal police officers are
investigated in the State, there’s a 45-day rule. There
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are a litany of cases that indicate that — because if you
have sufficient information to charge, you’re supposed
to do it within 45 days. But if there is then a criminal
law investigation as to the allegations that are made,
which ultimately at some point there was an investi-
gation into Stetzer, then that investigation gets pulled.
In fact he was prosecuted in this case and there was a
guilty finding following a Federal indictment. I mean
he’s gone, he’s not a police officer.

I mean, I would agree the City of Camden, if noth-
ing was done with regard to either Mr. Stetzer or Mr.
Parry with regard to their actions, that would be an
issue. But here you have a criminal law prosecution,
they’re no longer police officers. I mean it’s well beyond
just even an Internal Affairs investigation. They’re
done. So, that’s the — getting into, you know, how the
investigation of this matter may have — well, first of
all, that doesn’t impact upon the alleged assault that
took place upon the plaintiff here. I mean the assault
took place. And the investigation, you know, prior to
that of Mr. Parry’s actions, if there had been complaints
by the plaintiff that he was being harassed or [11] as-
saulted by either of these two officers and the police
department did nothing, then I think the plaintiff’s ar-
gument may hold some water.

But here, I mean, if the complaint was made about
the very incident that he comes to court to complain
about there wouldn’t have been a causal connection or
relationship to the fact that he engaged in this activity,
and as a result was assaulted. There’s a lack of causal
connection with regard to the incident itself, but then
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the plaintiff’s claiming that the reason why it’s rele-
vant is because — I guess it wasn’t really articulated
like this in the brief, but that, well, since it’s now — it’s
remained open or it wasn’t further investigated beyond
what happened, then that somehow impacts upon his
claim. And I don’t believe that it does, I don’t believe it
could establish.

THE COURT: Ithink what the plaintiffis saying
in their brief, in Mr. Melletz’s brief, is that there’s the
lag, a normal lag of time between the day he was ar-
rested and in pleading guilty and then going to jail.
And Mr. Melletz’s point is had a proper investigation
been done, the city would have known early on that
this was bogus and could have prevented his incarcer-
ation long before they released him from jail.

MR. EASTLACK: Well, once again, and this is —
you know, the City I think appropriately followed the
New Jersey [12] Attorney General Guidelines. The City
has an obligation under those guidelines to turn over
any allegation that is criminal law in nature to the
prosecutor’s office. And that was done in this case.
Once the prosecutor’s office begins to investigate, the
local authorities — and there’s a lot of deposition testi-
mony about this in this case from other individuals,
Mark Chase being one of them, and others that were
taken in this case, that talk about that process. And
once the prosecutor’s office, that was the initial entity
that had it, then it went to the Attorney General’s of-
fice and the U.S. Attorney’s office got involved, that
forecloses the local authorities from investigating that.
It says it right in the guidelines themselves, it goes to
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a higher level of authority when there’s criminal law
allegations made. And so the Camden City Police De-
partment didn’t even have the right to, without author-
ity and approval from the prosecutor’s office, and
frankly remanding it back, saying we’re not going to
take any action, here, you take it back, they don’t have
the authority to begin their investigation on that.

THE COURT: All right, thank you.

Mr. Melletz, there is no — I'm having trouble seeing
the causal connection between what happened after
the arrest with the Internal Affairs investigation and
the violation of your client’s rights by Stetzer and
Parry. What’s the relationship?

[13] MR. MELLETZ: Well, your Honor, the point
that we’re making is that it shows that again the In-
ternal Affairs people were not supervising Stetzer and
going into an investigation of them, they just were do-
ing nothing. The letter from the Camden County Pros-
ecutor’s Office, Mr. Chase, didn’t come until months
later. And that their only requirement was at that
point not to specifically talk, at that point talk to Parry
or Stetzer. It did not mean that they could not have put
them on desk duty. Now, as to —

THE COURT: It wouldn’t have helped your cli-
ent.

MR. MELLETZ: That’s true, but an investiga-
tion, other than talking to them or starting to look
around may have been able to show that, gee, maybe
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there is something to all these complaints, including
Mr. Forrest.

THE COURT: But that still doesn’t help your cli-
ent. He’s already been arrested by this point.

MR. MELLETZ: Yes, but he hasn’t gotten out.
He’s still in jail.

THE COURT: Because he pled guilty. But be
that as it may, 'm going to grant the motion as to the
investigation based upon the complaint by the plaintiff
subsequent to his arrest. I just don’t see the relevance,
there’s no evidential value whatsoever as to why and
when and how his rights were violated.

Now, you also in paragraph 18 said the Camden
Police [14] Department in 2008 was not accredited.
What does that mean?

MR. MELLETZ: That they were not an accred-
ited organization, they did not get, did not — and for
years they did not seek to become accredited. Doesn’t
mean that they can’t have a police department, but it
is just a step to show that they have tried to improve
themselves in terms of their management responsibil-
ities.

THE COURT: Accredited by whom?

MR. MELLETZ: There is an organization that
accredits them, I could not tell you off the top of my
head, but there is an organization that they could ap-
ply for accreditation.
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THE COURT: Well, what’s the legal impact of
them being accredited or not being accredited?

MR. MELLETZ: It is just again showing that
they were not taking into account possible manage-
ment, for example, the organization — the manuals and
procedures and protocols of the Camden Police Depart-
ment at that time had been taken just completely
whole by copying the Los Angeles Police Department
in 1973 procedures and policies. Then in 1993 they
added a few more from another police department. But
if they had been working to become accredited, they
would have developed their own policies and proce-
dures.

THE COURT: Says who? And why?
MR. MELLETZ: 1 believe —

THE COURT: Why weren’t they, their own poli-
cies and [15] procedures, even if they got them from
someone else?

MR. MELLETZ: To narrow it down to make it
applicable to their organization and their city.

THE COURT: Had they been accredited, would
the Internal Affairs procedures be any different?

MR. MELLETZ: I cannot say that specifically.

THE COURT: Then I don’t understand how it
could possibly be relevant. You can’t even tell me what
the name of the organization is, you can’t tell me it has
any legal significance whatsoever to be accredited or
not be accredited, and you can’t tell me whether it
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would have affected the Internal Affairs procedures. So
I can’t see the relevance of being accredited or not. I'll
grant the motion as to that.

MR. MELLETZ: Okay.

THE COURT: The use of force reports not put in
personnel file, I assume that means files with an S.
They were kept in the Internal Affairs office. I don’t
understand why that’s relevant. How did that prevent
your client’s rights or anybody’s rights from being vio-
lated?

MR. MELLETZ: If a copy was in the individual
files of the officers, there would be a showing of what
they’ve had problems in the past. And that would be a
red flag procedure.

THE COURT: But there is a copy, somebody’s
keeping a copy in Internal Affairs, right?

MR. MELLETZ: Yes.

[16] THE COURT: Soifyou go to Internal Affairs
and you say, in 2008 when your client was arrested, I

want to see all the complaints about Stetzer, would you
be able to find them?

MR. MELLETZ: Hopefully. I don’t know.

THE COURT: So how does it help to prevent the
violations of citizen rights to have another copy in an-
other file somewhere?

MR. MELLETZ: Make sure that if someone is
looking up at Stetzer or Parry they have it, not depend
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upon them going and taking another step to go look
someplace else in the office.

THE COURT: Well, why wouldn’t your first
thought be to go to Internal Affairs to see what other
complaints there were against them? That’s where the
records are, right?

MR. MELLETZ: Yes.

THE COURT: If the Chief was concerned about
this, the Chief at the time was concerned about this,
wouldn’t it be normal for him or her to go to Internal
Affairs and say, hey, what have you got on Stetzer, what
have you got on Parry,

MR. MELLETZ: And look every place to see
what you have, yes.

THE COURT: 1 don’t know what you’d look, be-
cause I don’t know how they kept the records. So why
then would you then go to their — I don’t know how
many files they even keep on officers. Why would you
go to some other personnel file [17] then, when every-
thing is centralized in Internal Affairs?

MR. MELLETZ: The only thing I would indicate,
your Honor, is that it’s assuming that someone’s going
to take an extra step, and that’s —

THE COURT: You’re assuming the extra step is
to go to Internal Affairs. 'm asking why isn’t the extra
step then to go to personnel files. The first initial step
would be go to Internal Affairs, if they’ve got the files,
then whatever the evil is you to seek to rectify by
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having an ability to gather all the information about a
particular police officer doesn’t exist because it’s there,
correct?

MR. MELLETZ: Yes.

THE COURT: TIll grant the motion as to that, the
use of force reports.

Training is out of the case.

Now, there was a sting operation three months af-
ter your client was arrested. Apparently it was unsuc-
cessful. What happened?

MR. MELLETZ: Why was it unsuccessful?

THE COURT: Why was the sting operation un-
successful?

MR. MELLETZ: Because the police officers real-
ized it for a number of reasons.

THE COURT: Which police officers, Stetzer and
Parry?

MR. MELLETZ: Yes.
THE COURT: OkKkay.

[18] MR. MELLETZ: What the sting operation
was was Stetzer and Parry were told that there was a
van, suspicious van in a particular location and they
were sent to go there. That van was there, at first they
didn’t want to go there but they were instructed again
to go there. They went there, first thing that they do is
they look at the registration to see who it’s registered
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to, the Gloucester Township Police Department. That,
I would submit, is a red flag. But in any event, they
look inside, they find that there is money in there, and
it’s all brand new hundred dollars [sic] bills right from
a bank, which doesn’t seem logical that drug dealers
are going to be having that in their possession there.
The drugs, as I understand it, supposed drugs, were
not real drugs.

Then in addition to that, they heard a noise and
they looked up and they saw that there was a camera
taking pictures of them, a very loud camera with click,
click, click, which they heard. They immediately then
went to this building where the camera was, which was
right next to the alley, and tried to get in. The doors
were locked. That’s where the prosecutor’s officers
were and the Internal Affairs people. And that those
people inside called the police, their contact at the po-
lice department to get these, Parry and Stetzer out of
there. So they reported to them, hey, there’s — I believe
they said it was a shooting. But they reported to them,
and you are needed someplace else, go now, to get them
from [19] arresting the people who were trying to catch
them. That was the sting operation.

THE COURT: This is three months after your
client’s arrest, so what has it got to do with Internal
Affairs and preventing the violation of your client’s
rights?

MR. MELLETZ: What it has to do, your Honor, is
that it shows that the Internal Affairs could have done
something earlier. The argument is well, gee, we can’t
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do anything because it’s in the prosecutor’s hands. Part
of this was part of the prosecutor’s office that had
worked and planned with it, but some sort of sting op-
eration could have been tried earlier. And I believe that
this, after this there wasn’t any sting operation tried
at all. And the police officers were still never taken off
duty, which I understand would not help my client who
was already in jail.

THE COURT: If your client — or if Stetzer and
Parry had been in a car accident, weren’t on duty the
day your client was arrested, it would have prevented
it too. You're saying it shows they could have done a
sting operation earlier. Well, so what. I don’t under-
stand how that protects your client. What’s that got to
do with Internal Affairs? Just because Internal Affairs
didn’t take them off the street, what’s your argument,
that Internal Affairs didn’t take them off the street be-
fore July 1st, 2008?

MR. MELLETZ: Yes.

[20] THE COURT: Okay, I'll grant that motion as
to that. I don’t see any relevance whatsoever as to the
failed sting operation three months post.

Then there’s paragraph 8, page six of defendant’s
brief involving Sergeant Joseph Wysocki, who became
in charge of Internal Affairs in May of 2009, which is
ten months post-arrest. I frankly don’t understand any
of this. These are changes that were made subsequent
to the arrest of the plaintiff, apparently. It was started
on June 23, 2009, since May of 2009. And when he
came to Internal Affairs there were 400 open cases. |
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understand that relevance, but the other ones I don’t
understand what the relevance of it is to this case. So
I don’t know what to do about that, because I don’t
even know what it means.

For instance, paragraph 8A says from 2004 to 2009
an officer had no requirement to contact the sergeant
frequently. Now the officer has to contact the sergeant
every 20 minutes. I don’t know what you’re talking
about.

Mr. Eastlack, what are you talking about, what
does that mean?

MR. EASTLACK: I'm going to let Mr. Rybeck an-
swer this, your Honor.

THE COURT: Yes, Mr. Rybeck.

MR. RYBECK: Your Honor, this is from the
plaintiff’s Joint Pretrial Order that we’re trying to bar
this evidence.

[21] THE COURT: You didn’t put the paragraph
number, so I didn’t pick that up.

MR. RYBECK: I'm sorry, your Honor, it was par-
agraph 4 on page seven. At the end of — sub-paragraph
at the end, it was for all the above paragraphs.

THE COURT: All right. Okay. I gotcha. All right.
Now I understand what you’re talking about.

Mr. Melletz, these are all changes that were made
well after your client was arrested. So don’t we have a
Rule 407 problem again?
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MR. MELLETZ: Yes, your Honor, except for the
last one as to the 400 open cases going back to 2004,
and that — and it is the portion prior to my client’s ar-
rest where there was no requirement to contact his su-
pervisor on a frequent basis.

THE COURT: Well, what, how would that have
changed things if there was some — if there was a re-
quirement, as apparently there is now, that you have
to contact the sergeant every 20 minutes, how would
that have changed what happened at the scene on July
1st, 20087 The sergeant was there.

MR. MELLETZ: He came afterwards, yes.

THE COURT: Right.And, you know, they all lied,
there’s no question they lied. How would that change
what happened? Because they would have been re-
quired to contact Sergeant Morris, who was a co-
conspirator and went to prison, [22] too.

MR. MELLETZ: Yes.

THE COURT: All right. Well, other than the last
part about the 400 open cases, I'm going to grant that
motion.

All right. The next one is, this is the defendant’s
motion number 165 to bar the testimony of Arturo
Venegas, V-E-N-E-G-A-S. And he was not a sworn law
enforcement officer. He says he had no role whatsoever
in Internal Affairs, he was the supersession executive
who was brought in on August 1st of 2006, presumably
by the State or county, I don’t know who brought him
in. But apparently plaintiff wants him to testify about
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the final report of the Attorney General’s Advisory
Commission on Camden Public Safety.

I'm not sure what you, Mr. Melletz, exactly what —
and this comes up in a couple more of these motions,
this September 2006 final report of the Attorney Gen-
eral’s Advisory Commission. What is it about this that
you think is relevant to your claim in this case that the
Internal Affairs failed to properly do its job and your
client’s rights ended up being violated?

MR. MELLETZ: The report indicates there were
problems of management and accountability. No eval-
uations were processed of officers for example, no, no
standards of accountability as to — including the Inter-
nal Affairs disciplinary matters.

[23] THE COURT: Where does it say that in the
report, please? What specific parts of the report do you
think are relevant?

MR. MELLETZ: Bear with me a moment, your
Honor?

THE COURT: Sure.
(Brief pause)

MR. MELLETZ: Your Honor, the, what we are re-
ferring to here is — bear with me a moment?

(Brief pause)

MR. MELLETZ: That the report indicates that
there are deficiencies in the accountability and that
that would include, though it doesn’t specifically say
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Internal Affairs, it makes it clear that it’s throughout
the management of the police department.

THE COURT: Well, be more specific.
MR. MELLETZ: Okay.

THE COURT: There is no mention of Internal
Affairs in this entire report.

MR. MELLETZ: That is correct, your Honor.

THE COURT: And the purpose of the report, At-
torney General Harvey set this commission up to iden-
tify those structural and organizational changes the
department would have to make to reduce violence and
serious crimes in the city.

MR. MELLETZ: Again, have accountability, as
they [24] call it, and the accountability would be
through the Internal Affairs.

THE COURT: Give me a page and paragraph
that you are specifically referring to that you think im-
pacts the workings of Internal Affairs.

MR. MELLETZ: Page ten. The report should —
this is referring to a report from the prosecutor to the
Attorney General each year. The report should include
analysis of crime statistics and such other factors as
will permit the Attorney General to make an informed
decision on when outside supervision of a police de-
partment should be discontinued. The whole idea of
this commission was to see when they were going to be
able to get, and these are my words, not theirs, their
act together to eliminate supervision.
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THE COURT: Well unfortunately we can’t intro-
duce your words to the jury. The question is what’s the
relevance of the words of this report. And reporting the
statistics to the Attorney General doesn’t seem to me
to be implicating anything that has to do with Internal
Affairs.

(Brief pause)

MR. MELLETZ: That would be the only thing,
your Honor. It does not mention specifically Internal
Affairs.

THE COURT: Well, I'm hard pressed, then, to
understand why there’s any relevance whatsoever to
this report, other than to say that Camden had prob-
lems, Camden [25] Police had problems. Well, that’s
well known. The question before the Court and before
the jury is going to be specifically procedures utilized
by Internal Affairs on whether or not failure to do cer-
tain things violated the plaintiff’s constitutional
rights. And this report, as far as I can tell by reading
it, adds nothing to that. There’s no relevance, and any
minimal relevancy it might have is greatly outweighed
by unfair prejudice because they get into all kinds of
things about what’s going on with the police depart-
ment, the people, you know, continue to reduce the
number of organizational silos, require all field officers
to successfully complete training in problem solving
police technique, vest the district commanders, require
district commanders to successfully complete sensitiv-
ity and cultural training. Amend the 28-day plan. Im-
prove internal communications. Reorganize and
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strengthen the comp, c-o-m-p, stat, s-t-a-t, process. I
don’t even know what that is. And all that kind of stuff.

So, I'm going to grant that motion.

MR. EASTLACK: Your Honor, could I just ask a
question?

THE COURT: Yes.

MR. EASTLACK: Is it the Court’s rule that Mr.
Venegas’ testimony then is not relevant and is barred?

THE COURT: Well, that’s what was in your mo-
tion.

[26] MR. EASTLACK: Right, that’s what we had
asked because he was going to testify, number one,
about Internal Affairs, which he said he didn’t know
anything about. And secondly, to testify about this re-
port. So I don’t know of anything else that Mr. Venegas
was going to offer, so . . .

THE COURT: 1 don’t know either, but that mo-
tion as to those areas is certainly granted.

MR. EASTLACK: All right. Thank you, your
Honor.

THE COURT: We have the next one is defend-
ant’s number 166, bar certain Internal Affairs records.
This whole issue of Internal Affairs records is perplex-
ing to me because I have so little information about
them. But we seem to be focused on five things.
And these are Internal Affairs records number 07-211,
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08-295 — I'm sorry, maybe 271, I may have miswritten
that. Hang on a minute.

07-211, this is Mr., I guess it’s Whitley, although in
plaintiff’s brief it’'s Whitely and Whitley, but we’ll see.
Apparently sometime in August of 2007, Internal Af-
fairs was notified that a lawyer apparently represent-
ing Mr. Whitley wanted the personnel records of Parry
and Stetzer in order to defend the case against Mr.
Whitley, whatever case it is, I have no idea. What hap-
pened after that, I have no idea. Why that’s relevant,
I'm not sure, because I'm not sure what the complaints
about Mr. Whitley were in this case.

What were the complaints of Mr. Whitley, Mr.
Melletz?

[27] MR. MELLETZ: IfI may, your Honor?
(Brief pause)

MR. MELLETZ: Mr. Whitley, your Honor, had
been stopped and he contended that he had been
planted the drugs, that he did not have any drugs on
him. Specifically, your Honor —

THE COURT: Did he file a complaint with Inter-
nal Affairs that Stetzer and/or Parry planted drugs on
him?

MR. MELLETZ: 1 believe so, your Honor, as is
part of what was submitted, that’s Bates stamp 14330,
14331, 14332. That was the major incident report that
was involved with it.
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THE COURT: And you don’t reference that in
your brief.

MR. MELLETZ: 1 apologize, your Honor.
THE COURT: What happened?

MR. MELLETZ: He was accused of, supposedly
observed selling drugs and having drugs in his pocket.

THE COURT: And?
MR. MELLETZ: And he denies that.

THE COURT: Well, didn’t he pled [sic] guilty?
When I read the defendant’s brief, he pled guilty.

MR. MELLETZ: Yes.

THE COURT: So he pleads guilty, and then what
happens to the IA complaint?

MR. MELLETZ: Then they did not do anything
in terms [28] of this particular IA file number, 07-211.

THE COURT: Right. What should they have
done if the guy pled guilty?

MR. MELLETZ: Well, your Honor, I believe he
submitted a complaint to the police — to Internal Af-
fairs, and I submit that even though you’re pleading
guilty, they should investigate, especially if they have
other complaints concerning them.

THE COURT: I don’t understand why they
should. If the complainant/defendant pleads guilty to
possession of narcotics after having made a report that
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they were planted on him, and he goes into court under
oath and says I had the drugs and I'm guilty, tell me
why Internal Affairs should continue that investiga-
tion.

MR. MELLETZ: Not unheard of, unfortunately
it’s not unusual for people to plead guilty when they're
not, just to take a plea bargain.

THE COURT: My question is why should Inter-
nal Affairs then continue to — I mean are you suggest-
ing they have a duty to independently investigate this
case even after a guilty plea?

MR. MELLETZ: Ifthey have several complaints
over periods of time about the same police officers, then
yes.

THE COURT: That’s not exactly the question I
asked you. You're telling me Internal Affairs has an ob-
ligation to [29] investigate a police officer against
whom there are several different complaints over a pe-
riod of time. I'm not suggesting that they shouldn’t, 'm
suggesting if one of the complainants pleads guilty and
says I had the drugs after having told Internal Affairs
I didn’t have any drugs, what’s the duty on the part of
Internal Affairs to investigate further? Is there some
Attorney General Guideline, is there some standard in
the business of Internal Affairs investigations, is there
some statute or regulation that says you should con-
tinue your investigation?

MR. MELLETZ: No,there is no such specific reg-
ulation. But if there is a number of complaints



App. 114

concerning the same police officers, and that these
complaints seem to be similar, then maybe they should
— not maybe. We contend that they should have reo-
pened the investigation. The investigation was not
very thorough.

THE COURT: And done what exactly? Once the
defendant, the complainant’s pled guilty, what do you
do now?

MR. MELLETZ: When you see other complaints,
you say hey, I'm going to start and look over again with
this first one, and maybe we should talk some more to
people.

THE COURT: We should talk to the complainant
and tell him to withdraw his guilty plea?

MR. MELLETZ: No, talk to the complainant and
say why did you plead guilty? Which was true, were
you lying about [30] the guilty plea, or are you giving
us a phony story when you speak to us?

THE COURT: And that’s the obligation of the po-
lice?

MR. MELLETZ: 1 think it’s the obligation of In-
ternal Affairs, not on the one investigation, but when
there were other investigations, other complaints
about the same police officers.

THE COURT: Well, I am unaware of any law
that imposes a duty on a police department to question
a complainant/defendant who has pled guilty in a court
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of law under oath, and question him and suggest to
him that he shouldn’t have.

MR. MELLETZ: But my question — my point,
your Honor, is prior to his having pled guilty, we con-
tend that the investigation was inadequate. Prior to
the — so the fact that he subsequently pled guilty, okay,
stop that investigation, but they weren’t doing any-
thing before.

THE COURT: What should they have done be-
fore?

MR. MELLETZ: They should have investigated,
they should have talked to everybody.

THE COURT: What did they do?

MR. MELLETZ: As a practical matter, as far as
we could see, all they did was talk to the complainant.

THE COURT: Do you know what they did? Does
anybody have the facts as to what Internal Affairs did
with [31] Mr. Whitley’s, assuming he filed a complaint?

MR. EASTLACK: Judge,Ido.It’s attached to our
brief. They did speak to the complainant, they did
gather the police reports, they did investigate the mat-
ter. As a matter of fact, it was, the investigation was
performed by Sergeant Robert Turner. He investigated
the matter, he gathered all the reports, and they found
out actually one of the people that was mentioned by
Mr. Whitley actually, if that name was actually true
that was provided by him, that his name could not be
found and it didn’t exist as being somebody else who
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also supposedly had — was the subject of a wrongful
arrest by Mr. Stetzer. They looked through the files and
didn’t find any such person. So, there was an investi-
gation and it was found that it was unfounded as a re-
sult of pleading guilty.

MR. RYBECK: Judge, there was never a com-
plaint, per se, submitted by Mr. Whitley. They got the
motion to disclose the personnel records to the Office
of the Public Defender. Internal Affairs took it upon
themselves to investigate the matter based upon that
motion.

MR. EASTLACK: Yes, Mr. Whitley did not actu-
ally initiate it himself, the Internal Affairs Depart-
ment initiated it on their own after they received
notice that there was a motion that was made for this,
and they then promptly investigated it.

THE COURT: All right, let’s go to 08-295, which
is [32] Antwyan, A-N-T-W-Y-A-N, Rolax, R-O-L-A-X. I
don’t know when he made the complaint, but appar-
ently he complained he was falsely arrested by Parry
and Stetzer, and the arrest having taken place on De-
cember 27, 2007.

MR. RYBECK: Mr. Rolax complained on Decem-
ber 1st, 2009, your Honor.

THE COURT: Okay. So if he didn’t complain, Mr.
Melletz, until 17 months after your client was arrested,
how is this notice to Internal Affairs that there’s a
problem?

MR. MELLETZ: It isn’t, your Honor.
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THE COURT: All right. So I don’t see any rele-
vance to Mr. Rolax’s case.

08-301. Something about a Dorothy Johnson? She
was interviewed August 26, 2008 by Internal Affairs.
And she made a complaint that Stetzer planted drugs
on someone else?

MR. RYBECK: Yes, your Honor. They were actu-
ally interviewing Ms. Johnson about a different matter
and she brought up the issue herself.

THE COURT: This again is well after the plain-
tiff had been arrested, correct? So how is this notice to
Internal Affairs that there’s a problem with Mr. Stetzer
planting drugs on individuals if this information didn’t
come to the attention of Internal Affairs until seven
weeks after the arrest?

MR. MELLETZ: But, your Honor, the incidents
occurred [33] prior to my client. So that if when they
received the information, the question is whether they
should have conducted an investigation concerning my
client’s complaint.

THE COURT: Seven weeks after your client is
arrested, someone volunteers to Internal Affairs that
Stetzer planted drugs on someone else. How does that
change the way Internal Affairs dealt with Stetzer and
Parry before your client’s arrest?

MR. MELLETZ: Not before my client’s arrest,
your Honor. Before my client’s release, while he was in
jail.
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THE COURT: All right. I don’t see the relevance
of that. That will be granted.

08-137, Chris Dixon, D-I-X-O-N. And this is a May
28, 2008 complaint by Chris Dixon. This is a complaint
against Stetzer and Galiazzi, who is not a defendant in
the criminal or civil case. And what happened to that?

MR. RYBECK: Your Honor, in the brief of com-
plaints submitted in the Joint Final Pretrial Order the
entire file was listed by the plaintiff.

THE COURT: Do you know what happened
though?

MR. RYBECK: Off the top of my head I do not
recall, your Honor. This was a complaint about the in-
dividual wrongfully being charged with loitering for
CDS. There wasn’t an allegation that they were plant-
ing drugs on him or excessive force, it was just the is-
suance of a wrongful [34] ticket, essentially.

THE COURT: All right. Mr. Melletz, what’s this
got to do with planting drugs or excessive force? Why
should Internal Affairs getting a complaint from a cit-
izen that a police officer wrongfully arrested someone
on some ordinance violation have alerted Internal Af-
fairs that there was a problem with this officer?

MR. MELLETZ: Involving the question of har-
assment of —

THE COURT: What do you mean harassment?
You say harassment in your brief. What did the com-
plainant actually say happened?
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MR. MELLETZ: Bear with me, your Honor?
(Brief pause.)

MR. RYBECK: Your Honor, Exhibit 4 of our mo-
tion, it’s the third to last page of the complaint.

MR. MELLETZ: This one is the Exhibit 4. There
he contended that Mr. Dixon ordered some food and
purchased a beverage to drink while waiting on food.
While waiting on the food, several young guys came
into the store, laughing and joking out loud. That’s the
police report — it’s the person making the report’s brief
and complaint. What he was contending was he was
being harassed by the police officer.

THE COURT: Well, it has nothing to do with
planting drugs or . . .

[35] MR. MELLETZ: No.

THE COURT: All right. Well, I’'m going to grant
that motion.

Now, the last one is 08-222, and this is Vivette, V-
I-V-E-T-T-E, Skinner, something involving a juvenile
son, but it was August 12th of 2008. Or August 2nd,
2008, which is after the arrest. So how does this put
Internal Affairs and the City of Camden on notice that
there’s a problem? Assuming it had anything to do with
this kind of a problem that we’re talking about.

MR. MELLETZ: This, your Honor, would be
again not to stop the arrest, because it came after the
arrest, but shortly after the arrest, and would be the
prosecution and the, you know, the keeping him in jail
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pending bond and bail. And the incident occurred of
stopping a person, accusing him of selling illegal drugs.
And the last page of volume five, or rather item 5 of
their brief has that page of the complaint.

THE COURT: Well, for similar reasons that’s
granted.

Now, the statistics. Mr. Melletz, do you have some-
where in the Pretrial Order somewhere the precise sta-
tistics that you want to try to use in this trial?

MR. MELLETZ: Yes, your Honor.

THE COURT: Where is it in the Pretrial Order?
I'm not suggesting it’s not there, I just can’t find it.

MR. MELLETZ: The Pretrial Order?
[36] THE COURT: Yeah.

MR. MELLETZ: Unfortunately, your Honor,
when I grabbed all the stuff to come here today, that
was the one thing I didn’t bring.

THE COURT: Well, how about if I give you a
copy and you can just look at it and tell me where it is
in the Pretrial Order, because I'm having difficulty un-
derstanding what the statistics are. Both sides are ar-
guing about statistics, and I want to get what the
precise statistics are that you plan to introduce.

(Brief pause)

MR. RYBECK: Judge, Idon’t believe I saw in the
plaintiff’s exhibits any actual documents, but there
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was testimony from some certain witnesses that they
were questioned about, that’s why I made this motion.

MR. MELLETZ: Yes, your Honor. What they're
referring to is statistical reports and testimony from
Lieutenant Sosinavage, S-O-S-I-N-A-V-A-G-E. I

THE COURT: 1 understand that, Mr. Melletz.
My question is, where is it in the Pretrial Order? I don’t
find a spot where it lists for me exactly what the num-
bers are that you want the jury to hear.

MR. MELLETZ: Number 19, page five. 2005,
there were 96, I can continue reading or . . .

THE COURT: No, that’s good. Thank you.

[37] MR. MELLETZ: Okay. And maybe another
paragraph, I stopped there.

THE COURT: All right. 22 also, 19 and 22. 19
says in 2005 there were 96 new excessive force cases
plus 167 carryover cases, for a total of 263 cases. None
were sustained, 28 exonerated, 42 not sustained and
six unfounded. Total IA cases were 861, in 2006 there
were 78 more excessive force cases and total new cases
of 350.

Paragraph 22, in 2004/2005 no complaints in IA
were sustained on serious charges. In 2006, one was
sustained. In 2007, five were sustained. In 2008, one
was sustained. In these five years, out of 622 serious
complaints, seven were sustained. This is approxi-
mately 1 percent.
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Okay. You know, in the Beck case, which is what
you’re relying on, there were a heck of a lot more that
involved the officers, the specific officers. But what do
juries do with this information, Mr. Melletz?

MR. MELLETZ: Well, I believe, your Honor, the
jury can consider that information with all the other
testimony of the trial and determine whether there
were adequate investigations, whether there were —
whether the Internal Affairs was supervising what
was going on.

THE COURT: Compared to what? What’s the
jury to compare it to, to come to the conclusion or reach
the inference you want them to reach, that the investi-
gations must [38] have been inadequate if these are
the numbers?

MR. MELLETZ: 1 would submit, your Honor,
that they, after hearing all the testimony, can, you
know, comparing to what would be within their reason-
able belief as jurors, fact finders. I don’t think that it
needs to be a particular standard that says, hey, they
have to have so many find guilty or not guilty.

THE COURT: How do the juries have any
knowledge whatsoever as to what’s appropriate for In-
ternal Affairs investigations in a police department in
New Jersey?

MR. MELLETZ: Well, your Honor, I submit —

THE COURT: Do you have testimony from some-
body about that, some police officer? I know you’re go-
ing to have an expert, but are you going to have
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testimony from a police officer as to how this works,
the system works?

MR. MELLETZ: Yes,it was my intention to have
the Internal Affairs people describe how their system
works and what they were doing, how they were back-
logged and how they were understaffed and that they
needed to have more people.

THE COURT: How does the jury draw the infer-
ence that there should have been more disciplinary ac-
tion as a result of all these filings of the complaints?
Don’t they have to know what the complaints were
about? Don’t they have to know, you know, whether
they were unfounded, whether or not they should have
been unfounded? Don’t they have to know that? I mean
[39] how are they going to evaluate that there were
certain complaints that the Internal Affairs should
have done something about but didn’t, how do they
evaluate that?

MR. MELLETZ: Well, I think that in looking at
the statistics and how things had been and listening to
the police officers explaining what the culture was and
the atmosphere of the — and how they were under-
staffed, that — and what they did, what they didn’t do,
that they can come to a conclusion, their own conclu-
sion. And hearing the testimony of my client as to what
happened to him with his excessive force situation.

THE COURT: What do you mean what hap-
pened to him?
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MR. MELLETZ: Interms ofbeing hit and beaten
by these two officers.

THE COURT: Mr. Eastlack, what’s your re-
sponse, please?

MR. EASTLACK: Judge, Mr. Rybeck.
THE COURT: Mr. Rybeck, your response?

MR. RYBECK: This is exactly the type of situa-
tion that Judge Hillman addressed in the Berman case,
your Honor, where people file complaints for any num-
ber of reasons. Without going into prior complaints and
why they should or should not have been sustained, I
outlined this on page seven and eight of my brief.

THE COURT: Right.

MR.RYBECK: Without going into the — all right,
[40] there were these case [sic]. Well, can you explain
why one of them should have been sustained. The
plaintiff can’t do that because your Honor just barred
the only other Internal Affairs cases listed in the Joint
Final Pretrial Order. There’s no other cases going to be
exhibits that can show that Internal Affairs should
have sustained more cases.

THE COURT: Well, I think the plaintiff’s point
is a little more subtle than that. Plaintiff’s point is
they weren’t doing anything, not that they just were
finding these complaints unfounded when they should
have been sustained. They weren’t doing anything be-
cause of the backlog. There’s so many cases they’re
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overwhelmed and don’t have enough people, they
never get around to investigating most of them.

MR. RYBECK: There’s no evidence that they
didn’t investigate these complaints. They were eventu-
ally investigated, your Honor.

THE COURT: You have hundreds of cases car-
ried over to the next year, by definition they weren’t
investigated, right?

MR. RYBECK: Eventually they were, your
Honor.

THE COURT: I don’t know, according to the sta-
tistics he cites, they weren'’t.

MR. RYBECK: Well, with the amount of com-
plaints that come in a year, if you had 400 complaints
for that year and they investigate say 400, they’re go-
ing to keep having new [41] cases and keep having to
investigate them, your Honor. It’s not like they’re never
getting to these cases. And without saying that, okay,
there was a delay in investigating these cases, plaintiff
will have to show that somehow that was the driving
force behind his arrest and the plaintiff can’t draw that
causal connection, your Honor.

THE COURT: Well, I don’t know whether he can
or not, but the statistics align. I'm going to deny your
motion and permit the plaintiff to introduce evidence
of the backlog and the inability of the Internal Affairs
in the years preceding the arrest of the plaintiff to deal
with the backlog and clear those cases one way or the
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other. You made your point about the causal connec-
tion, but we’ll see what the testimony is.

All right. The next one is, this is the testimony —
defendant’s motion to bar the testimony of Benjamin
Vautier, V-A-U-T-I-E-R, 167. Objection is 198.

And Mr. Melletz, this is a guy who was a cop, I
don’t know if he still is, or what happened.

MR. MELLETZ: No, he’s not.

THE COURT: He said some things in his deposi-
tion testimony about seeing Stetzer, number one, at
parties draw his gun and claimed to be a drug dealer
from Camden. I'm not sure what that’s got to do with
any of this. And that he thinks he saw — he saw Stetzer
had seized drugs but hadn’t turned them in. He com-
plained about it but nothing was done. [42] But he
didn’t really know whether Stetzer had turned in the
drugs or not the next day. He’s a little equivocal on
that. But last but not least, he admits he lied to Inter-
nal Affairs about another matter, so I'm not sure why
that even helps you. Why do you think this even helps
you? What does this get you, this testimony with Vau-
tier?

MR. MELLETZ: Because he had — he went and
spoke to an Internal Affairs officer to make a complaint
about Stetzer, and that nothing was done about it. And
that was before my client was arrested.

THE COURT: Well, Question: Do you remem-
ber whether you told Turner, who was the Internal
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Affairs investigator, about your suspicions that Stetzer
was stealing drugs?

Answer: 1 did say that, I did mention that I saw
him take drugs at the end of the day. And he would say
that he would turn them in tomorrow. And I told
Turner my problem was tomorrow never came.

This was in 2007. And then he had this stuff about
the writing on the walls and all that, which is irrele-
vant. So . ..

MR. RYBECK: Your Honor, Mr. Vautier says he
doesn’t know if tomorrow never came, he had no idea
whether the drugs were turned in.

THE COURT: No, I know. He says that later. So,
but that’s what you want him to say, is that he told In-
ternal Affairs that Stetzer didn’t turn the drugs in,
said he was [43] going to turn them in tomorrow,
doesn’t know whether tomorrow ever came, but not re-
ally sure whether he did or not. That’s what you want
him to testify to?

MR. MELLETZ: And I believe, your Honor, that
he would testify to the fact that he saw Stetzer have
these bags, yes. And he didn’t — he saw — he knew he
didn’t turn them in.

THE COURT: All right. That’s it.
MR. MELLETZ: Well -

THE COURT: Even though he’s going to say he
lied to Internal Affairs about another matter, and even
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though he’s going to say he’s not really sure whether
he turned them in or not, you want him to testify.

MR. MELLETZ: Yes.
THE COURT: Okay.

MR. EASTLACK: dJudge, I still think that this
gets to an area of, you know, talking about a possibility,
not some probability.

Also, on May 18 of 2008 Vautier does indicate in
his deposition testimony that he was contacted by In-
ternal Affair Detective Vincent McCalla about the
Stetzer issue that he had complained of, and McCalla
advised Vautier that Stetzer’s paperwork was squared
away.

THE COURT: Right.

MR. EASTLACK: SoIdon’t —it’s just beyond — I
[44] don’t know what Mr. Melletz may want him to say,
but if it doesn’t have the probative value that would
supply to this jury about whether or not Stetzer was
actually taking drugs, and assuming that, let’s say, the
Internal Affairs just did nothing with this, it would
still be problematic because he doesn’t know. So, I don’t
— I think the prejudice outweighs the probative value
because, number one, he doesn’t know. He says tomor-
row never came, but then acknowledges that it was in-
vestigated by Internal Affairs, who said Stetzer’s
paperwork was in fact squared away. So . . .

THE COURT: Doesn’t mean it was.
MR. EASTLACK: No, I understand.
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THE COURT: Doesn’t mean that everything was
okay.

MR. EASTLACK: No,it doesn’t mean everything
was okay, but it does mean that it was investigated by
Internal Affairs. It doesn’t mean nothing was done by
Internal Affairs.

THE COURT: Well, you can certainly raise that
point. I'm going to deny the motion. It’s going to be for
the jury to decide whether they believe him. He does
say that Stetzer took drugs, had packages of drugs,
didn’t turn them in that day. He believes they weren’t
turned in, although he’s not sure. The jury’s going to
have to decide whether to believe that or not.

MR. RYBECK: Judge, there’s one more issue if I
could [45] ask the Court to address? Regarding an in-
cident where Mr. Stetzer — I mean Mr. Vautier says he
sees Stetzer — Stetzer gets the sting operation with the
supervisor, and they say — this is what plaintiff put in
his brief, I just want this issue to be addressed. And he
says, like 20 bags were put in the house and then he
only took back 12 in the car.

THE COURT: Right.

MR. RYBECK: In his deposition Mr. Vautier tes-
tified he never complained — told Internal Affairs about
that.

THE COURT: Right.
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MR. RYBECK: So if Internal Affairs never heard
about that, I don’t think he should be allowed to say
that to the jury.

THE COURT: He can’t be, that’s why I focused
just on what I focused on.

MR. RYBECK: Okay. I just want that to be clear.
I apologize.

THE COURT: He can’t talk about the writing on
the walls and all that other — pulling a gun out at a
party and all that kind of stuff.

MR. RYBECK: Thank you, your Honor.

THE COURT: Christine Tucker. Now a munici-
pal court judge.

MR. EASTLACK: She is, your Honor.

THE COURT: And she — I'm not sure why you'd
want [46] her to testify. She can’t give any opinion tes-
timony as a sitting judge, but she can certainly testify
about facts. She’s a former business administrator, she
had nothing to do with Internal Affairs.

Mr. Melletz, what exactly do you expect her to say,
she signed — in your brief you say she signed off on all
disciplinary matters. That the city police were under
the control of the Camden County Prosecutor’s Office
supersession order and there was a backlog of Internal
Affairs cases. What do the first two things have to do
with anything?
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MR. MELLETZ: She was the business adminis-
trator, a person who was hiring, firing, disciplinarian
in an appeal position. And that she would be able to
explain the history of the problems of the police depart-
ment in terms of supersession and investigation.

THE COURT: What do the problems have to do
with the Internal Affairs?

MR. MELLETZ: Well, part of them I would sub-
mit were, again, this atmosphere of what was going on.
She did not have anything to do with Internal Affairs,
except if those people, for example the deputy chief, one
of the deputy chiefs was a complainant about Internal
Affairs to that person, and she took care of that in the
sense that she was the administrative law officer.

THE COURT: What’s it got to do with Stetzer
and [47] Parry?

MR. MELLETZ: It doesn’t.

THE COURT: I'm going to grant the motion. She
doesn’t have any relevant information.

The next one is defendant’s motion 169 to bar the
testimony of Kevin Blevins, B-L-E-V-I-N-S. Apparently
nobody can find him. He witnessed the assault?

MR. MELLETZ: Yes, your Honor. And as I ad-
vised counsel this morning, by coincidence, lucky or
whatever, we managed to find him, we think, Friday
afternoon. I had given up, to be quite bluntly, I had
given up, and we discovered that we had been using
the wrong first name. Apparently he has a first and
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middle name, and we had been using — looking for
Kevin, and there’s a Kennedy Blevins who is now in
the Burlington County jail. And my associate had to be
in Mount Holly this afternoon and she was going to
stop there and find out if this is the same Kevin — Ken-
nedy Blevins who we believe it would be.

THE COURT: Well, if it’s the same guy, you’ll let
Mr. Eastlack know and he’ll take his deposition.

If you want.
MR. EASTLACK: We will, Judge.

THE COURT: So that motion is denied without
prejudice.

All right. Defendant’s motion to bar the testimony
of [48] the Assistant Prosecutor Mark Chase about a
2005 investigation of Stetzer, that’s number 170. And
then there’s a 201 came in. I'm really not sure what the
plaintiff wants to use Mr. Chase for, I don’t even know
if he’s a still an assistant prosecutor. But apparently
there was an informant for another police agency, Eve-
sham Police Department, who said that Stetzer was in
a bar in Waterford asking for drugs. So they set up an
investigation, as far as I can determine. But this in-
formant could not identify the picture of Mr. Stetzer, so
they closed — the Camden County Prosecutor’s Office
closed the investigation. And I don’t know what hap-
pened after that.

How is any of this relevant, Mr. Melletz? What’s
this got to do with Internal Affairs in Camden?
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MR. MELLETZ: Again, your Honor, prior to our
client being arrested there was this concern or com-
plaint about one of the officers, and that it was never
resolved or investigated adequately, we contend. And
what his testimony would be is, A, there was this re-
port —

THE COURT: Not adequately investigated by
whom?

MR. MELLETZ: It was remanded to the — came
back to the Internal Affairs for administrative investi-
gation.

THE COURT: And what happened? When did
that happen and what happened as a result?

MR. MELLETZ: Well, it was a 2005 investiga-
tion and it was remanded for administrative investiga-
tion, and we don’t [49] have any records to show it, it’s
not on the card, unless it’s one of those numbers that I
don’t recognize on his index card.

THE COURT: Again, I'm not sure how you prove
this has anything to do with Internal Affairs. How do
you connect this with Internal Affairs when the prose-
cutor’s office closes it out because the informant can’t
even identify Stetzer’s picture as the person seeking
drugs at this bar, and then we don’t know what hap-
pens after that?

MR. MELLETZ: All we know is it was sent back
for administrative investigation.
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THE COURT: 1 don’t even know what that
means. Do you know what that means?

MR. MELLETZ: My understanding is that Inter-
nal Affairs would have been able to investigate because
it was now a criminal matter.

THE COURT: What do you mean it was now a
criminal matter? It wasn’t a criminal matter.

MR. MELLETZ: The county prosecutor would
only be involved if there were investigations of police
officers involving criminal complaints.

THE COURT: Right.

MR. MELLETZ: If it was not a criminal com-
plaint, then it would be sent back to the Internal Af-
fairs.

THE COURT: Okay. Let’s assume that happened
here, and that’s a big assumption because I'm not sure
what the [50] evidence is going to show. Let’s assume
that happened, and at some point somebody in Inter-
nal Affairs gets something from the prosecutor’s office
saying we closed the criminal investigation, and what
else it says, who knows. We don’t know what happens
next, do we?

MR. MELLETZ: No, but the fact that it’s not
shown on any of the Internal Affairs cards for either
Stetzer or Parry would indicate, hey, maybe nothing

was happening, and again, that was part of the prob-
lem back before 2008.
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THE COURT: Well, couldn’t it also indicate that
they never even got the referral?

MR. MELLETZ: They should have. It was sent
back for administrative, it should have gone to the In-
ternal Affairs. That’s my understanding.

THE COURT: Well, a lot of things should have
happened. 'm not interested in what should have hap-
pened, I'm interested in the facts. What actually hap-
pened. You're going to have to establish what
happened, and that Internal Affairs actually got the
referral. I mean that’s step number one. And then we
have to know what Internal Affairs did with it. That’s
step number two. This is before it even becomes rele-
vant in the slightest bit. If you can demonstrate to me
what — you know, that these things happened, that
they got the referral and they did nothing, then I'll lis-
ten to you. But in the meantime I'm going to grant the
motion.

[51] The next one is 171, the offset argument.
Plaintiff apparently got a settlement from the State of
New Jersey, $32,908.45. The defendant argues that
they're entitled to an offset in this. Neither side even
cites Title 52 section 4C-2b, which says, “shall be offset
by any award of damages awarded under this act.” But
I don’t need to decide that issue of the offset. We'll see
if there’s a — if there’s a verdict for the plaintiff, we’ll
deal with it then. But for now that’s denied without
prejudice.

Defense motion 176, bar plaintiff from testifying
as to medical diagnosis. Mr. Melletz, exactly what is



App. 136

your client going to say about his injuries as a result of
that beating, the alleged beating?

MR. MELLETZ: The beating, your Honor, he’s
going to say while he was beating, he peed himself.

THE COURT: That’s it?

MR. MELLETZ: Well, in terms of what they're
arguing, he’s also going to be testifying about how he
was bleeding —

THE COURT: That’s what I want to know, ex-
actly what’s he going to say?

MR. MELLETZ: He’s going to say that he was
bleeding from his head around his ear. That he was
dragged down the steps, he was beaten with flashlight
and also by fists.

THE COURT: Okay.

MR. MELLETZ: He was unconscious, came back
to be [52] conscious a period of time, then dragged
down. The police officers indicated while they were
beating him, stop resisting. He said I'm not resisting,
how can I be resisting? You're on top of me. They drag
him down, scraping his knees, bleeding from his knees.
They put him in the car or truck of Sergeant Morris,
took him to the, Morris took him to a parking lot and
waited there for about 20 minutes. And he kept saying
to Sergeant Morris, take me to the hospital, take me to
the hospital, I'm bleeding. And Morris indicated to him,
my cops don’t plant drugs. My client says who’s talking
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about — I didn’t say a word about drugs to you. I'm
bleeding, will you please take me to the hospital.

Finally Parry and Stetzer come over, they take
him to the hospital. On the way to the hospital they tell
him, if you tell anybody that we struck you, that’s how
you got injured, then we’re going to put all the drugs
that we got at that house on you. And they stood next
to him when the nurse asked him what happened, and
he did not tell the nurse the truth.

THE COURT: When did he urinate himself?

MR. MELLETZ: When he was being beaten at
the location.

THE COURT: Okay. So he’s bleeding and he’s
urinating himself, bumps, bruises, I mean . . .

MR. MELLETZ: Yes.

[53] THE COURT: Okay. Fine. Thank you.

Why can’t he be able to testify to urinating him-
self?

MR. RYBECK: Ijust don’t want him to say that,
I had broken bones, I had this medical diagnosis, some-
thing of that nature. He can say I was getting hit and
I urinated myself, that’s fine, he can say what actually
happened. We don’t want any kind of medical actual
diagnosis from him.

THE COURT: He won’t.



App. 138

All right. That motion is denied. He can testify as
to his physical symptoms including urinating himself
during the course of the alleged beating.

Defendant’s motion 177, this again gets to the rec-
ommendations of the advisory commission, and this is
the testimony of Edwin Hargis, H-A-R-G-I-S. And
again,

Mr. Melletz, you can tell me, but what is it in this
report that is relevant to your claims in this case?

MR. MELLETZ: Our contention, your Honor, is
that the blue ribbon panel recommended elimination
of police tactics that are ineffective and offensive to cit-
izens. And one such policy involved officers wearing ski
masks they gave as an example in the report. That the
recommendation that complaints were filed about mis-
conduct of officers and ineffective oversight.

THE COURT: Well —

MR. MELLETZ: And the department charged
with that [54] investigation is the Internal Affairs.

THE COURT: Well, you lifted the actual quote a
little bit out of context. The actual quote at page 12 of
this report is that, for instance, the department has
permitted some undercover officers to wear modified
ski masks to conceal their identity while participating
in narcotics raids. Let’s assume that’s a policy. Here’s
the sentence in question, and this is what is not — this
is what’s quoted out of context. Because what the real
sentence says is, community members claim that some
of those officers, unrestrained by effective oversight
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and supervision and incapable of being recognized,
have engaged in unacceptable behavior and even mis-
conduct. It’s not a conclusion of the commission, that’s
a statement of some community members telling, ap-
parently in a hearing or something, the members of the
panel, of this commission, that this is going on.

Now, how does that translate into better Internal
Affairs procedures, that the city needs better Internal
Affairs procedures?

MR. MELLETZ: Well, the conclusion of the com-
mission was to eliminate the use of policing tactics, and
I'm reading from above that paragraph, eliminate the
use of policing tactics that are ineffective and offensive
to the community. In consultation with the community
at large, develop alternative tactics that effectively
combat crime and [55] disorder, while building and
preserving community support, trust and confidence.

And our contention, your Honor, is that since In-
ternal Affairs is in charge of the disciplining of the of-
ficers violating rules and regulations, and
investigating complaints of the community against po-
lice officers, that it would necessarily be involving In-
ternal Affairs supervision.

THE COURT: So you want the jury to know that
the part that begins with community members claim,
to the end of that paragraph on page 12. Those last two
sentences.

MR. MELLETZ: Yes.
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THE COURT: Okay. Doesn’t this seem to impli-
cate the oversight by Internal Affairs, isn’t this some
evidence that the city is on notice that better oversight
is needed to combat unacceptable behavior and mis-
conduct?

MR. EASTLACK: dJudge,I—what it’s speaking to
is what certain members of the community, unnamed,
supposedly know about or believe are problems for the
community for how police — what the police tactics are
in interdicting crime, and interdicting specifically drug
crime. The fact that some community members com-
plained that — about the police tactics in interdicting
crime doesn’t translate into that there’s a problem with
Internal Affairs. I mean if they, you know, if the — and
again, we don’t even know who these community mem-
bers are, or what class of community members there
are that [56] were complaining, let’s say, of modified ski
masks to protect the police officers’ identities. I mean
there very well could be, and I'm sure there are reasons
why officers would want to protect their identity if
they’re undercover officers.

So, you know, this talks about having a better dia-
logue and better relationship and discussions with,
and having fruitful discussions with the community on
how to allay their concerns about how undercover po-
lice officers are investigating crime. But it doesn’t have
to do with Internal Affairs oversight of the Police De-
partment. And so, you know, I think there’s a discon-
nect there in what Mr. Melletz is able to bring into
court, what this Court has already ruled and what this
paragraph says. And I think it’s so removed, here we
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have — you know, again these are unnamed members
of the community, and I think that part of — one of the
goals of this report was to try to, you know, develop bet-
ter relationships with the community, at least that’s
one of the stated goals. And, you know, getting I guess
more community friendly police tactics is one of those
things. But they don’t even discuss the, you know, they
would eliminate the modified ski masks to protect the
identity of the officers. It doesn’t get into alternatives
as to how they would do that. I assume that that was
the type of the discussion that may have flowed from
this.

But again, incorporating and reading into it Inter-
nal [57] Affairs as a — into this paragraph, I think you
have to read into it. You have to be, you know, an attor-
ney who does this work, or a judge who deals with
these cases to read into it. It’s certainly not something
that the jurors should be able to read into unless
there’s some police expert that’s going to come testify
on behalf of Mr. Melletz and say that that is part and
parcel of it, and there just isn’t anybody who’s going to
do that.

THE COURT: Well, he doesn’t need an expert.
I'm going to deny the motion as to these two last sen-
tences on page 12 of this report. It does say that there
is — there are complaints from the community, this is
what it says, there are complaints from the community
that there are some officers unrestrained by effective
oversight and supervision who have engaged in unac-
ceptable behavior and even misconduct. The depart-
ment must eliminate those ineffective practices that
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alienate important segments of the community. And it
goes on. I think that the plaintiff should be able to ar-
gue that in 2006 there was notice to the police depart-
ment that there were members of the community
complaining that officers were engaging in unaccepta-
ble behavior and even misconduct. And the place
where that’s supposed to be combatted is Internal Af-
fairs.

All right. Let’s take a five minute break, then we’ll
get the remaining plaintiff’s motions, okay? And we’ll
talk






