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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No: 16-14955-B

BRANDON KYLE THOMAS,
| Petitionei-Appellant, ’
versus

UNITED STATES OF AMERICA,

Respondent-Appeliee.

Appeal from the United 'Statés District Court
for the Middle District of Florida

ORDER:

~ Brandon Kyle Thomas is a federal prisoner Servingva 120-month sentence
after a jury found him guilty of knowingly distributing or attempting to distribute
images depicting child pornography and possession of imagés depicting child
pornography, in violation of 18 U.S.C. § 2252A(a)(2)(B) and (a)(5)(B). Thomas
- did not pursue a direct appeal. - | |
On October 23, 2013, within oné year of his October 30; 2012, judgm’ent,»

Thomas filed the instant 28 U.S.C. § 2255 motion to vacate his senfence. In his



motion,

counsel:

1)
@)

G)

)
)
(6)

()

The government filed a response to Thomas’s motion, and, on May 4, 2014,

Thomas

groun_ds

amending his motion, but proceeded to raise new issues. Thomas argued that
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Thomas raised the following seven claims of ineffective assistance of

Counse] failed to inform Thomas of the significance of an appeal
and misadvised him of the potential consequences of an appeal;

Counsel failed to challenge the government’s warrantless search
and resulting evidence; '
Counsel failed to present an affirmative defense by asserting an
alternative theory of the case based on other people’s access to the
computer at issue;

Counsel told Thomas that he could inform counsel of any qu‘esﬁ’ons
or challenges for witnesses, but failed to do S0O;

Counsel failed to challenge the five-day delay between the issuance
and execution of the arrest warrant;

Counsel abdicated any - responsibility in picking the jurors by
insisting that Thomas choose the jurors at the end of voir dire; and

Counsel interfered with Thomas’s right to be heard at sentencing.

filed a reply. In his reply, Thomas stated that he did not wish to pursue

six and seven of his § 2255 motion. Thomas ‘stat'ed that he was not

counsel was ineffective for:

(}l)Failing to challenge government witness testimony;

(2)Failing to suppress Thomas’s confession;
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(3)Fa11mg to produce expert testimony regarding the age of pornographic
lmages and

(4) Preventmg Thomas from testifymg on his own behalf,
Thomas also asserted that his due process rights were violated when the trial court
and the govemment failed to provide him with copies of the transcripts of his
- proceedings for the p‘ur’p_oses of his § 2255 motion. Thomas also filed a motion to .
ekpartd the record to include affidavits from himself, his uncle, and his girlfriend,
and a record related to the search of his home to bolster his arguments. The district
court granted the meti._on to expand-.
BACKGROUND:

Thomas was charged with distribution andvposse_ssion of child pornography
after a Federal Bureau‘ of Investigation (“FBI”) undercover investigation
discovered electronic e‘yidence that child pornography had been shared frem an
intet'net protocol (“IP”) address connected_ wittn Thomas’s residence. FBI agents
went to Thomas’s residence and conducted a voluntary interview, after informing
| Thomas that he was free to leave at any time. Thomas admitted that he had
- downloaded and shared child pornography and indicated that there was child
pornography on the computer in his bedroom. Thomas signed a form consenting
to a search of his computers and was infer'med that one Hewlett Packard (“HP”)

computer from his bedroom would be seized. The investigation revealed child
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pornography on the computer. A warrant for Thomas’s arrest was issued and he
was arrested five days later.
At trial, the government called multiple FBI agents who had been involved
in the investigation and a computer forensic examiner as witnesses. Thomas’s
couneel presented a defense based on the theory that multiple other people had
 access to the eompufer that contained the pornography, and questioned the‘ FBI
ag’_eints about whether Thomas’s brother had a criminal conviction for child cruelty.
Thomas’s counsel also questioned the computer forensxc expert about whether he
could be absolutely sure who had used the computer and whether he could tell the
precise age of the pornographic files, and the expert replied that he could not.
Thomas s counsel also called 'I'homas s mother and girlfriend as witnesses to
E confuin that other people had access to the computer at issue. At trial, the district
court conducted a colloquy with Thomas regarding whether he would like to testify
on his own behalf, and he stated that he did not. Thomas told the court that he had
chosen not to testify of his own free will and had riot been threatened or_ceerced
into» the decision. At the conclusion of the trial, the jury convicted Thomas on both |
charged counts. |
Before Thomas’s 'sentencing-‘ hearing, a probation officer prepared a
presentence investigation report (“PSI™), Which stated that Thomas’sv advisory

guideline range was 188 to 235 months’ imprisonment. Thomas spoke on his own
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behalf at sentencing, and his counsel recommended a below-guidelines sentence.

.Over the government's objection, the district court sentenced Thomas to 120
months’ ‘impris‘o_mnent, a 68-month downward departure. Thomas did not file a
diréci appeal.

The district court denied Thomas’s instant § 2255 motion on the merits. The
district court determined that counsel was not ineffective fbr infdrming Thomas of
the potential .ri'sk that the government could file a cross-appeal - that could have
resuited in a longer sentence. Furthermore, the district court concluded that none
of counsel’s trial-strategy decisions constituted ineffective assistance of counsel.
The distn‘ét cpﬁrt found that Thomas’s new claims raised in his reply brief were
time-barred becausé they did not relate back to his original complaint.
Alternatively, the district court determined that the claims were due to be denied
on the merits as conclusory and unsupported by evidence, The district court
denied Thomas a certiﬂéate‘ of appealability (“COA”).

Thomas filed a motion for reconsideration, pursuant to Fed. R. Civ. P. 59(¢),
of the district court’s denial of his §2255 motion. In his motion for
reconsideration, Thomas argued that the district court had committed errors of law
and fact because he submitted affidavits from himself, his uncle, and himself
showing what they wo.uld have testified to had they beenv given the chance. He

also argued that he should not be subject to the statute of limitations because he
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was actually innocent. The district court denied the miotion, ﬁating that Thomas
had failed to show any manifest errors of law or fact or any newly discovered
eyidence. The distﬁct also denied leave to proceed on appeal in forma pauperis
(“IFP”). Thomas has now appealed the denial of his §2_255_ and Rule 59(e)
motions and seeks a COA and leave to proceed on appeal IFP from this Court. In
his métion requesting a COA, Thomas argues that the district court should have
conducted an evident’iar;y hearing and should have expanded the re,(':ord,'_to includeé
the eyewitness affidavits. that he submitted regarding the allégedly improper search
“and confession. | |

- DISCUSSION: |

In addition to being required to appeal the denial of a § 2255 motion, a COA

is required to appeal the denial of a Fed. R. Civ. P. 59(e) motion arising from a

 § 2255 proceeding. Perez v. Sec’y, Fla. Dep’t of Corr., 711 F.3d 1263, 1264 (11th

Cir. 2013). To merit a COA, a prisoner must make “a substantial showin_g” of the

denial of a constitutionai right” 28 U.S.C. § 2253(c)(2). The movant satisfies this
requirement by demonstratingv that ‘-‘rcésonable‘ jurists would find the district
court’s assessment of the constitutional claims debatable or wrong.” Slack v.

McDaniel, 529 U.S. 473, 484 (2000).

This Court reviews the denials of Rule 59(e) motions for an abuse of |

discretion. See Mincey v. Head, 206 F.3d 1106, 1137 (11th Cir. 2000). The only

6
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grounds for granting a Rule 59(e) motion are newly discovered evidence or
manifest errors of law or fact. Jacobs v. Tempur-Pedic Int’l, Inc., 626 F.3d 1327,
1344 (11th Cir. 2010). A Rule 59(3) motion cannot be used to relitigate old
matters, raise argument or present evidence that could have been ralsed prior to
the entry of Judgment Id.
To make a successful cléim of ineffective assistance of counsel, a defendant

must show both that (1) his counsel’s performance was deﬁcient; and (2)the
deficient performance prejudiced his defense. Strickland v. Washington, 466 Us.

| 668, 687 (1984). In determining whether counsel gave adequate assistance,
“counsel is strongly presumed to have rendered adéquate assistance and made all
significant decisions in the exercise of reasonable professional judgment.” Id. at
690. Counsel’s performance was deficient only if it fell below the wide range of
competence demanded of attorneys in criminal cases,” Jd, at 6 87. To make such a
showing, a defendant must demonstrate that “no competert counsel woﬁld have
taken the action that his counsel did take.” United States v Fréixas,_ 332 F.3d
1314, 1319-20 (11th Cir. 2003) (quotations omifted). Prejudice occurs when there
is a “reasonable probability that, but for cqunsel’s unprofessional errors, the fesult
of the proceeding would have been différent.” Strickland, 466 U.S. at 694. Failure
to establish either prong is fatal and makes it unnecessary to consider the other. 7d.

at 697
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A movant atteinpti_ng to show that counsel was constitutionally .ineffective
for failing to file an appeal “must show that _c_c'»uhsel’_s performance was deficient -
and ‘that this deficiency prejudiced ‘him‘ ” Thomps'on v. United States, 504 F.3d |
1203, 1206 (11th Clr 2007). Counsel acts deﬁcnently when he disregards specific
instructions from the defendant to file a notice of appeal. Roe v. Flores-Ortega,
528 U.S. 470, 477 (2000). However, when a defendant “neither instructs counsel
to file an appeal nor asks that an appeal not be taken,” the first question to ask is
“whether counsel in fact consﬁlted with the defcnda_nt about an appeal.” Id. at 478.
In this context, the térm “consult” means “advising the defendant about the
advantages and disadvantages of taking an appeal and making a reasonable effort
to discover the defendant’s wishes.” Jd. If counsel has consulted with the

| defendant, he “performs in a professionally unreasonable manner only by failing to
- follow the defendant’s express instructions with respect to an appeal.” Id.

The Antiterrorism snd Effective Death Penalty Act of 1996 (“AEDPA”)
imposes a one-year statute of lirﬁitatiohs for filing a § 2255 motion. 28 us.cC
§ 2255(f). The one-year period of limitations typically begins to run on the date
the judgment of conviction besomes final. Id. § 2255(f)(1). When a criminal
defendant does not under_fake a direct appeal, his conviction becomes final 14 days

after judgment, when the time to appeal his conviction has expired. See Fed. R,
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Api:). P. 4(b)(1)(A)(i); Murphy v. United States, 634 F.3d 1303, 1307 (11th Cir,
2011). |

However, under Fed. R. Civ. P. 15(c)(1)(B), an untimely amendment of a
pleaaing relates back to the date of the original pleading when the claim asserted in
the amended pleading arises out of the same conduct, transaction, or occurrence 'seAt‘
forth in the original pleading. See Fed. R. Civ. P. 15(c)(1)(B). In order to relate
back, the claims in the amended petition must be tied to the same common core of
. operati:re facts as the claims in the original pleading. Mayle v. Felix, 545 U.S. 644,
664 (2005). It is not enough that the claims arose from the same trial, conviction,
or sentence. Id. “Instead, in order to relate back, the untimely claim must have
arisen from the same set of facts as the timély filed claim, not from separate
conduct or a separate oc;:urrence in both time and type.” Davenport v. United
States, 217 F.3d 1341, 1344 (11th Cir. 2000) (quotations omitted). A claim of
ineﬁ‘ective assistance of counsel in a timely filed motion does not mean that any
claims of ineffective assiétance of counsel that are not timely raised necessarily
relate back. See id. at 1346.

Additionally, The Suﬁreme Court has held that “actual innocence, if proved,
serves as a gateway throﬁgh which a peiitioner may pass whether the impediment
is a procedural bar . . . or.. . expiration of the statute of limitations.” McQuiggin

v. Perkins, 133 S. Ct. 1924, 1928 (2013). vHowever, this exception requires that the

9
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movant “show that it is more likely than nof that no ‘reas‘o_nable Juror would have
convicted him in the light of the new evidence.” Id. at 1935.

Claim One

| In his first claim, Thomas argued that his counsel was ineffect_ive for failing

“to inform him of the significance of an appeal and misadvising him about the

consequences of an appeal. Thomas asserted that counsel did not ask him if he

wanted to file an appeal until one day-before the deadline to file an appeal. He also

stated that counsel advised against an appeal, “notably failing to explain the more

favorable standards of review accorded a direct appeal,” and failed to tell Thomas

that not filing an appeal would deprive him of access to transcripts of his trial and
sentencing hearing. Further, Thomas asserted that counsel told him that he would
_ receiire' additional time on his sentence if he appealed and lost. Thomas stated that
~ he “reluctantly agreed to férego any chai]enge as a result of counsel’s misadvice.”

| Here, reasonable jurists Would not debate the district court’s denial of Claim

' One. Thomas admits that his counsel did ask him if he wanted to file an appeal

and provided advice about the consequences of a potential appeal. Thomas did not

assert that he told his counsel that he wished to file an appeal and that his counsel

had not complied with his request, and it is clear that counsel consulted with -

Thomas. Accordingly, counsel was not deficient in failing to file an appeal.

F, Iores;Ortega, 528 U.S. at 478. Furthermore, counsel was not deficient in his

10
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advice because he correctly advised Thomas that, becéuse he received a substantial
downward departure; thev government could have filed a c-ross—ap_p‘ealﬂthat" could
have resulted in an increased sentence. See, e.g., United States v. Jayyousi, 657
F.3d 1085, 1117-19 (11th Cir. 2011). Furthermore, Thqmas’-s /counsel’s failure to
inform Thomas that he would not receive transcripts if he did not appeal, and
failure to infoﬁn him of specific standards of review, were minor issues that did
not fall below the wide range of attorney competence. Strickland, 466 U.S. at 6'37. _
Acéprdingly, Thomas has not shown the denial of a constitutional right, and no
COA is warranted on this issue. | |

In his second claim, Thomas argued that counsel was ineffectivé for failing
to challenge the, government’s warrantless searqh and resulting inculpatory
evidence. He vargued- that the FBI determined that there was probable cause to
searéh his house and conducted a “knock and talk,” during which they received
conSent to search the house, but that they should ha_vé received a sea_rch» warrant
béfore conducting the search. He asserted that, due to the laék of a warrant, the
search was illegal, and counsel should have attempted to suppress the evidence
resulting from the search.

As a preliminary matter, Thomas’s argument in his motion seeking a COA

- that the district court erred by not expanding the record to include witness

11
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sfa,tement'sv on this is__sue is meritless because the record sﬁOWS that the district court
| granted Thomas’s motion to expand the record. Furthennore, reasonable jurists
would not debate the disﬁict céun’s denial of Claim Two, as‘challengihg tﬁe'
’ -searﬁh would have been ﬁ'uitless because Thomas consented to the search. The
Vreco{rd shpws, and Thomas did not contést, 'thét his uncl,e_ granted the government
_conseni to enter the house and that Thomas consented to the search of his
computer. Thomas did not argue that the coﬁs‘eﬁt was inadequate for any reason,
but merely argued that thé government should have been required to get a séa_rch
warrant. Consent is an established excgption to the search War‘ram requirement.
Katz v. United Siates,‘ 389 U.S. 347, 357 (1967). A search without a‘ wafrant does
not violate the Fourth Amendment where someone with authority gives voluntary
consent. Illinois v. Rodriguez-, 497 U.S. 177, 181, 110 8. Ct. 2793, 279_7,. 111 L
‘Ed, 2d 148 (1;_990). Acp_ordingly, challenging the search would have been futile,
and Thomas cannot make the requisite showing of prejudice becaﬁse the results of
-the‘_proc_eedin_g would not have been‘diffcfent. Strickland, 466 U.S. at 694. No
COA is warranted on this issue. |
Claim Three
| In Claim Three, Thomas argued that counsel was ineffective for failing to
argue that multiple family members and friends had access to the computer oﬁ

which the illegal pornography was found. He contended that the alternative theory.

12
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of the base would have changed the jury verdict. This claim is refuted by the
record, which shows that Thomas;s counsel did advance that theory of the case,
arguing that other people had access to the computer. Accordingly, reasonable
jurists would not debate the district court’s denial of the claim and ﬁo COA is
warranted on this issue.

Claim Four

In Claim Four, Thomas argued that his counsel .as'sur,ed him during pretrial
preparation that he would have an opportunity to inform counse!l of any questions
for or challenges to each witness, but that counsel never actually consulted
Thomas. Thomas stated that he took notes during the testimony and was
concerned about _thc testimony of govemment witnesses. He contended that he
wanted to ask the government’s forensic computer expert about the age of the
pornographic files and would have asked about a Dell laptop that was included in
the government’s forfeiture clause, as well as other unspeciﬁed inconsistencies.
He argued that t.hi's would have likely resulted in a different jury verdict.

Here, reasonable jurists would not debate the district court’s dehial of
Thomas’s claim. 'fhe district court correctly determined that Thomas could not
make the requisite showing of deficient performance and prejudice. As a
preliminary matter, the record shows that Thomas’s counsel did ask the computer

forensic expert whether he could identify the age of the pornographic files.

13
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VF urthermore, Thomas cannot show prejud-ice. regarding the other questions that he
wi.shed to ask because he cannot show a reasonable probability that, had he‘asked
3 afboix:t a).n incorrect forfeiture statemenf and other unspeciﬁéd inconsistencies, the
credibility of the government witnesses would have been so undermined as to
affect the outcome of the proceeding. Id. Accordingly, no COA is warranted on
this issue, | |
- Claim E.jiVe

lI‘n Claim Fivé, Thomas argued that co‘uﬁse‘l was ineﬁ‘ective for failing to
challenge the delay between the isSuance and execution of the warrant for his
' ar‘reSt,‘ “an unexplained period of five days” in which léw enforcement could
continue investigating him. The district cburt did not err in denying this claim on
the basis that the challenge would not have been successful. This Court has held
that. “[blecause there is no constitutional right to b;e-, arrested, a suspect cannot
complain that officers postponed arresting him in order to obtain more
| .incriminating statements or other ev.idence against h_im.” United States V. Street,-
472 F.3d 1298, 1309 (11th Cir. 2006). Therefore, a challenge to the five-day delay
between vthe issuance and execution of the arrest anrrant would not have been
successful, and Thomas cannot show prejudicc. No COA is warranted on this

issue.

14



Case: 16-14955 Date Filed: 11/19/2018  Page: 15 of 20

‘ Repix Claims | | )

In his reply, Thomas stated that, in light of the government’s response, he
wished to abaﬁdon Claims Six and Seven from his original § 2255 motion, and that.
Claims Three and Four were more properly 'cafegorized as a single ground of
ineffective assistance of counsel for failure “to properly investigate the faqts and

~ law relevant t'é the trial strategy.” He argued that he should be entitled to an
evidentiary hearing on credibility issues. Thomas also asserted that counsel was
ineffectiveAbecause, instead of putting forward the defense that other people could
have had acéess to the computer, counsel should h‘a“ve:‘ (1) sought suppression of
Thomas’s confession because “the consensual interview was not quite so
conSensual”; (2) introduced evidence demonstratiné ‘inaccuracies in the
investigator’s reports and testimony; (3) produced expert testimony to augment the
government;s admission that they could not be sure when the illegal images were
obtained and when or if they had been viewed; and (4) allowed Thomas fo testify
on his own behalf. Thomas also argued tﬁat his due process rights were viqlated
because he was not provided free copies of transcripts.

'fhe district court denied Thomas’s reply claims on the basis that they did
not relate back to his original motioh and were, therefore, untimely. The district
court also concluded that, even if they were timely, the claims were due to be

denied on the merits as conclusory and unsupported by evidence.

15
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Because Thomas did not file a direct appeal, h‘js conviction became final 14
days after judgment was entered against him. See Fed. R. App. P. 4(b)(1)(A)(i);
Murphy, 634 F.3d at 1307. Therefore,‘his conviction became final on November
13, 2012. Thonias filed his original § 2255 mofion on October 23, 2013, within the

one-year AEDPA statute of limitations, but did not file his reply until May 2014.
Accordingly, if his reply does not relate back to his Original motion, it is untimely.
See 28 U.S.C. § 2255(f); Fed. R. Civ. P. 15(c)(1)(B). Thofnas’s néw claims that |
~counsel was ineffective for failing to suppress his confession and prev'enﬁng him
from testifying on hié 0wh behalf, as well as his new claim that he did not receive
transcripts, do not relate back to his original motion. Despite Thomas’s attempts to
recharacterize his original motion, the claims do not arise from the “same common
core of operative facts as the claims in the original pleading.” Mayle, 545 U.S. at
664, 125 S. Ct. at 2574. Instead, the new claims relate}to separate conduct because
an ineffective-assistance claim does not encompass all other i-neffective-aésistance
claims for the purposes éf relation back. Daverport, 217 F.3d at 1344. Nothing in
Thomas’s original motion referenced his confession, his abﬂity to testify on his
, | own behalf, or the failure to provide transcripts, and, therefore, those claims do nof
relate back to his original motion and are untimely.’ The only reply claims that
shafe a common core of operative fact with his original ¢omplaint are his claims

about questioning government witnesses about inconsistencies and providing

16
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expert testimony about the age of the cornputer files, which are related to Cléim
Four ih Thomas’s original metion.

However, evgh if all of Thomas’s claims did relate back under Rule 15(c)
and were timely, they were meritless. Thomas cannot show prejudice on his
claims that counsel was ineffective for failing to challenge his confession, failing
to ask about inconsistencies in witness testimony, and failing to provide éxpert
testimony, because he has not provided any factual basis for those claims. Beyond
a conclusory allegation that hlS confession was “not so consensual,” Thomas has
provided no information indicating that counsel c_ouid have succeeded in
challengmg his con,fessmn Furthermore, Thomas has not provxded details of any |
specxﬁc testlmomal inaccuracies from the government witnesses that would have
been sufficient to severely impact their credibility and change the outcome of the
trial.  Similarly, Thomas has not provided any information about the actual
substance of the potential testimony of an expeﬁ witness, nor has he shown that he
could have presented expert testimony that showed anything beyond the forensic
examiner’s admission that he could not tell the precise age of the pornographic
- files. Therefore, he cannot show prejudice because he cannot show that expert
testimony would have affected the outcome of the proceedings.

Thomas’s allegation that counsel was ineffective for preventing him from

testifying at trial is refuted by the record. At trial, Thomas engaged with the court

17
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and stated under oath that he did not want to teStify, that ﬁe had ‘not been foréed or
coerced into that decision, and that he made the decision of his own free will.
“Solemn declarations in open court carry é strong presumption of verity.’;
Blackledge v. Allison, 431 U.S. 63, 74 (1977). Therefore, Thomas's statenic;hts in
court refute his claim fhat his counsel prevented him from testifying on his own
behalf. As for Thomas’s claim that his due process rights were violated in his
habeas p‘rocéeding because he-did not receive free copies of his transcripts, the
| Supreme Court has determined that a federal prisoner has no absolute nght to a
transcript. See United States v. MacColIom 426 U.S. 317, 325-26 (1976)
~ (plurality opinion concluding that 28 USs.C. § 753(f) is not u'nconstitutiona.l, even
though it requires a § 2255 movant to demonstrate that his claim is not frivolous
vbefore the court is required to provide him with a free trénscript). Accordingly, his
claim is without merit. Because reasonable jurists would not debate their denial, a
COA is not warranted for Thomas’s reply claims. | |

Rule 59 (¢) Motion

In his Rule 59(e) motion for reconsideration, Thomas argued that he did
show what witnesses would have testified to becaus,é he submitted affidavits from
- himself, his uncie, and his girlfriend in his motion to expand the record. He also
argued that he should not be subject to the statute of limitations because he was

actually innocent.

18
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Thomas'.has not shown that the distric; court abused its discretion in denying
his Rule 59(¢) motion because he did not show any newly discovered evidence or
manifest errors in law or fact. S‘ee Mincey, 206 F.3d at 1137; Jacobs, 626 F.3d at
1344, Th‘om,as’s.assertion that he did show What_withesse's would have testified to
is unavailing because the affidavits that he submitted from himself, his uncle, and
his girlfriend did not relate to the issue of what an expert |wiméss would have
testified to, which was the only part of the district court’s decision that relied on a |
lack of witness testimony. | Furthermore, W’hile actual innocence can proVide a
| repriéve from the statute of limitations, Thomas did not provide any factual support
fbr his actual-innocence claim that would show that a reasonable juror would not
have convicted him in light of new evidence. McQuiggin, 133 S. Ct. at 1928,
1935. Méreover, while the district court did determine that Thomas’s reply vc’laims
were untimely, it also concluded that the claims 'w.eré due to be denied on the
~ merits. Ther;afore, whether or not the statute of limitations applied did not actually
affect the denial of his ¢laims. Accordingly,v the district court did not err in |
- denying Thomas’s Ruie 59(e) motion because he failed to make the requisite |
showing of error. No COA is warranted on this iséue.

CONCLUSION:
Thomas did not show that reaéonable jurists would find debatable the denial

of his § 2255 petition or his Rule 59(¢) motion. Moreover, his argument in his

19
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_. motion seeking a COA that the distriét court should have conducted an evidentiary
hearing is meritless. A district court is required to hold an evidentiary hearing if a
§ 2255 movant’s “allegations are not affirmatively contradicted by the rccord and
the claims are not patently frivolous.” Aron v. United State;?, 291 F.3d 708, 715
n6 (11th Cir. 2002). As shown above, Thomas’s allegations were affirmatively
conu‘adicfed by the record. Because Thomas has not made a substantial _showi.n'gv \
of the denial qf a constitutiéﬁal right, his motion for a COA is DENIED and his
motion for leave to proceed on appeal IFP is DENIED AS MOOT.

UMTED STATES CIRCUIT JUDGE

20
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 16-14955-K

BRANDON KYLE THOMAS,
Petitioner-Appellant,
versus
UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Middle District of Florida

Before: WILSON and JULIE CARNES, Circuit Judges.
BY THE COURT:

Brandon Kyle Thomas has filed a motion for reconsideration, pursuant to
11th Cir. R. 22-1(c) and 27-2, of this Court’s order dated November 19, 2018, denying his motion
for a certificate of appealability and denying as moot his motion for leave to proceed on appeal
in forma pauperis in the appeal of the district court’s denial of his 28 U.S.C. § 2255 motion to
vacate sentence and his Fed. R. Civ. P. 59(¢) motion to alter or amend judgment. Because Thomas
has not alleged any points of law or fact that this Court overlooked or misapprehended in denying

his motions, his motion for reconsideration is DENIED.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

" "BRANDON KYLE THOMAS,
Petitioner,
v, ‘ . : ' CASE NO. 6:13-cv-1678-Orl-28DAB
: : : ' (6:12-cr-78-0rl-28DAB)
- | U.NITED' STATES OF AMERICA, '

'Respondent.

ORDER

This cause is before’the Court on a motion to vacate, set aside, or cdrrect an illegal ‘
‘. ‘:v::‘s:e'.'x:i‘fénce’-bdr‘suant'to 28 US.C. § 2255 filed by .Brando_n_ Kylé "'_l-"_h'omans; (Docl)The '
Government filed a response to the .§ 2255 motion in compliance with this ‘Court"s
instructions and with the Rx(lcs Governing Section 2255 Proéeedings for the United States
: ‘_'}.,Disl_ric.t. Couirts. (Doc..6). Petitioner filed a reply. (Do;. 1'1).'
S Petit'i.(')ﬁ_‘er..:‘all'eges seven claims in his motion to vaéé:ée’, sct asnde,or correct .
- sentence.! For the foilowing reasons, the Coﬁrt concludes that Petitioner is not entitled
_ to relief.

I~ PROCEDURAL HISTORY

Petitioner was charged by Indictment with knowingly diSfributing or éttenfﬁfihg |

! In his reply,‘ Petitioner concedes that he is not entitled to relief on grounds six
“‘and seven. (Doc. 11" at 2). Therefore, the Court will not address those clanms
Alternanvely, the Court fmds that these claims are without ment : D
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| "j;- to dnstnbute rmages deplctmg child pornography (count one) and possess:on of 1mages ‘

. deplctlng child pornography (count two) in vnolahon of 18 U. S C. §§ 2252A(a)(2)(B) and e

| (a)(3)(B). (Criminal Case 6:12-cr-78-Orl-28DAB, Doc. 11).2 After a jury trial, l?ehtroner

was convicted ae Eharged. (Criminal Case Doc. Nos. 37, 38, 42, 57, and 58). .The Court

" eongiucteci a sentencing hea-rin'g, and senrenced Petitioner to'two c0nc.,ur_re:nt"1 20-month T

terms of r-rnprisonment. (Criminal Case Doc. Nos. 51 and 59). Petitioner did not appearll.l |
IL. LEGAL STANDARD

The Supreme Court of the United States, in Strickland v. Washmglon, 466 U.S. 668

N (l 984) establlshed a two-part test for determlmng whether a convrcted person is entltled_,{; - e

to relief on the ground that his counsel rendered meffectlve assistance: (l) whcther
counsel’s performance was deficient -and “fell below an objective standard of
reasonableness”; and (2) whether the deficient performa_nce prejudiced the defense.lld. at
eares. o | . ‘, |
A court must adhere to a strong presumption that counsel’s conduct falls within
the wide range of reasonable professional assistance. Strickland, 466 U.S. at 689-90. "Thus
- a court dccndmg an actual ineffectiveness claim must ]udge the reasonableness of
| counsel 's challenged conduct on the faets of the particular case, viewed as of the.hme of;: -

counsel’s conduct.” Id. at 690; Gates v. Zant, 863 F.2d 1492, 1497 (11th Cir. 1989).

. 2 Hereinafter Criminal Case No. 612-cr-78-0rl 28DAB will be refcrred to as
o ”Crlmmal Case.” . ‘ o
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As observed by the Eleventh Circuit Court of Appeals, the test for ineffective

assistance of counsel: .
: /
has nothing to do with what the best lawyers would have done. Nor is the
test even what most good lawyers would have done. We ask only whether
_ some reasonable lawyer at the trial could have acted, in the circumstances,
as defense counsel acted at trial. Courts also should at the start presume
effectiveness and should always avoid second guessing with the benefit of
hindsight.  Strickland encourages reviewing courts to allow lawyers broad
discretion to represent their clients by pursuing their own strategy. We
are not interested in grading lawyers’ performances; we are interested in
~whether the adversarial process at trial, in fact, worked adequately.

White v. Singletary, 972 F 2d 1218, 1220-21 (11th Cll" 1.992) (c1tatlon omxtted) Under these
rules and presumptions, “the cases in which habeas petltxoners can properly prevail on
the ground of ineffective assistanoe of counsel are few and far between.” Rogers v. Zant,
13 F.3d 384, 386 (11th Cir. 1994).
III.  ANALYSIS
‘A, Claim One

Petmoner alleges that trial counsel misadvised him with regard to the sngmﬁcance

o fllmg an appeal (Doc 1 at 1'%) Petitioner states that counsel consulted wnth hlm’;;j".*'_ S

regarding an appeal and told him that if he appealed, he could receive “additional time
.on his sentence” if he lost the appeal. (Id.) Petitioner contends that had counsel advised
}hlm rcgardmg the ’favorable standard of review” and the fact that he would not recelve‘,
. hIS transcnpts if he falled to appeal he would have instructed couosel to ;nge;l Id | lo:'

his reply, Petitioner also states that counsel failed to explain the law regarding procedural
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default and retroactivity. (Doc. 11 at 7).

' Petltioner has not demonstrated that he is entitled to relief Accordmg to the
Presentence Investigation Report, the recommended guidelines range for sentencing was
188 to 235 months in prison. (Criminal Case Doc. 59 at 5). The Court departed from the.

o 'recommended range over the Government's objection and sentenced Petltioner to

| concurrent 120-month ferms of imprisonment. (Id. at 18, 22) Therefore had Pehnoner;'}""" G

filed an appeal, the Government could have filed a cross-appeal. If the Government had
~ been successful in challenging the downward variance, Petitioner faced a significantly
-l.r,bgreater sentence than the one he received. Thus, counsel’s advice wnth respect to thlS o |
" matter was reasonable, and Petlhoner cannot demonstrate dehcxent performance.or;
prejudice.

Furthermore, Petitioner adrnits that counsel consulted with him regarding an

"'S;..:;appeal as is required by federal law See Roe . Flores Or!ega, 528 U S 470 477 (2000)_;-. S

(holdmg an attorney must consult wnth a c]ient about an appeal when either (1) any -
rational defenda_nt would want to appeal; or (2) the client reasonably demonstrated an
interest in appeal). Although Petitioner contends that counsel did not explain the
' .”stand:ard of review” or the law regarding procedural default or retroactivity’, or adyise;i;
him that he viiou.ld not receive copies of his transcripts, Petitioner has not shown how

~ counsel’s actions resulted in prejudice. Accordingly, this claim is denied .

e 3 Petit_»i’on_er' also contends that he wanted to raise the issue of whether th_e_, o
Government agents’ search of his computers was legal. (Doc. 11 at 6). However, as
: 4
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B.  Claim Two
Petitioner contends that trial counsel was ineffective for failing to challénge the
' :war;antlgss search of his home. (Doc. 1 at 13). The Fourth Amendment protects against
, 'Watrén’fléss séarchgs and seizures inside a person’s home. U.S. Const. amend. lV,Payton -
v. New York, l445 US. 575, 586 (1980); Bates v. Harvey, 518 F.Sa 1233,1243 (lith Cir. 2068); |
The warrant requirément,‘however, has two exceptions: searches made pursuant to
~ consentor under exigent circumstances. Bates, 518 F.3d ét 1243 (citing Katz v. United Stntes,l
© 389 U.S. 347, 357 (1967)).
During the investigation of this case, Petitioner gave federél agents consent to
_ search his computers. (Criminal Case Doc. Nos. 43-5; 57 at 147-52, 155). Therefore, the
_warrantless search did not violate th;a Fourth Amendment. See Bates, 518 F.3d at 1243.
| lCo?insel'S failure to file a motion to suppress on this basis did not amount deﬁci‘ent :
performance nor did prejudice result because such a motion would not havé been
.meritorious. Accordingly, claim two is denied.
C. ~ Claim Three
Petitioner éSserfs trial counéél was iﬁeffectiVe for faiiiﬁg to present é 1de’fé£52§ '.at:-
trial. (Doc. 1 at.14). Petitiéner maintains counsel should have presented the defense that
mqlﬁple family hembers had access to the computers in his home. (Id.).

'This claim is refuted by the record. Defense counsel questioned the Goye_rnmgnt’=s"._. -

discussed in relation to claim two, infra, Petitioner consented to the search, therefore, no

Fourth Amendment violation occurred.
_ _ 5
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exp_ért witness, Federal Bureau of Investigation (“FBI”) Agent Kéith Arndt (“Arndt”)
i"‘."regardmg whether it was posmble to determine how many people had access to_,

Petitioner’s computer (Crxmmal Case Doc. 58 at 21-22, 25-26, 31-32) Addlhonally,

defense counsel called two witnesses, Barbara Neighborhall and Regina Thomas, who

testlfled regardmg the number of people who lived in the same home as Petitioner and A

o ":i-'?stated that mulnple people had access to the computer where. thei xmages were found (Id a

at37, 41-47.). Based on this teshmony, defense counsel asserted durmg closmg argumentst
that the jury should not convict Petitioner becausé multiple people had ,acceés to
1 | ._ .'.Pehtloner s computer and could have downloaded the illegal images. (Id at 65-67 70-72 N
B 76-77) Consequently, Petmoner cannot demonstrate defncxent perfOrmance or pre]udlce L N
Claim three is therefore denied. |
D. | Claim Four
- Petitipner alleges trial counsel was ineffective for failing to ask addiﬁqnal N
questlons of v-vli‘tne.sses.durihg trial. (bDoc. lat .1 5). Petitioner st)atesA that hé wé”xf\.-téd counsel )
to ask the Government’s witness about the age of the incriminating files found on his
L | computer. (Id.). Additionally, Petitioner states that cou nsel »silould have “brought to light
b.the mconsnstencnes by the mvestlgatmg FBI agents,” such as the error in the lndlctment:
| 'regardmg the forfeiture of his property (Id.). Petitioner contends that the Indnctment
listed a Dell laptop computerasan itemn to be forfeited instead of the HP Pav:lxon desktop
computer. (Id.). Petitioner argues that had the jury been made aware of the FBI agents’
- error, it would have "éignificantly eroded the jury’s confidence in the agents[’] vze;'acity_.’_

6
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S (Id).
The first portion of Petitioner’s claim is refuted by the record. Defense counsel

questioned the Government’s expert regarcling whether he could determine the date any

'+ intetniet -activity .took place or when any images were downloaded, and theexpert S

testified that he could not determine when the illegal images -were accessed ahdv
downloaded. (Criminal Case Doc. 58 at 25-31). Therefore, Petitioner cannot establish
deficient performance on the ;tart of counsel, and this claim is denied.
| AAc.l-divt,_iqhally, Petitioner cannot demonstrate that he ts entitled to ;relief":oh"the L o
aecond portion of his elaim regarding the forfeiture in the Indictment. The investigating
agents did not draft the Indictment; this document was drafted by the Office of the United
. States Attorney Moreover, the jury was not instructed on, nor dld they see the porhon of»
Athe Indictment related to forfeiture. (Criminal Case Doc. 58 at 83-99). The ]ury only' -
determined whether Petitioner was guilty of counts one and two of the Indictment. Thus,
any questions regarding an error with respect to forfeiture of property was irrelevant to .
the lssues at trial. Furthermore, Petitioner cannot demonstrate pre]udlce because a
reasonable probablllty does not exist that but for counsel’s actlons, the result of the'
proceeding wpuld have been different. Accordingly, this claim is denied.
E. Claim Five
N ] _ Pentloner alleges trlal counsel was meffectlve for fallmg to challenge the fxve-day e
‘.delay in the execution of the 'arrest warrant. (Doc. 1 at 15) Petmoner states that no “

explanation was given for this delay, and he has “no way of knowing whether the

7
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- government used that temporal period to further its investigation or to further build its
) case in any mapproprlate manner.” " (Id.).

| Federal courts have noted that the Fourth Amendment rules regardrng t/varrants |
- donot include time limits, however, seizures must be “reasonable” and the “[pJassage of

‘ time could affect reasonableness." United States v. Martin, 399 F.3d 879, 881 (7th Cir. 2005).
. Petltloner cannot demonstrate that the flve-day delay in executmg the arrest warrant was

unreasonable Police officers are “not obligated to make arrests as soon as possxble, the&
may continue investigations in order to acquire additional evidence.” United States v.

Stotler, No. 07-CR-30116, 2008 WL 754118, at *4 (C.D. IIl. Feb. 20, 2008) report and

' ocommendation adopted as niodified, No. 07-30116, 2008 WL 754117(co i Mar, 19, 2008)3 .

" affd, 591 F.3d 935 (7th Cir. 2010). Additionally, delays of more than one month have been
held to be reasonable. See United States v. Hull, 239 F. App’x 809, 810 (4th Cir. 2007)
. (holdmg a fnfty-srx-day delay between the issuance and execution of an arrest warrant |
was not unreasonable) Auricchio v. Town of DeWitt, No. 5 10-CV-1072 GTS/ ATB 2013
WL 868261, at *15 (N.D.N.Y. Mar. 7, 2013) (citing United States v. Wilson, 342 F.2d 782, 783
(2d Cir. 1965) (no.ting a four and one-half month delay in executing an arrest warrant is
| '}'-_1;_;-'{:'not unreasonable)) aff'd, 552 F. App x 95 (2d Cir. 2014)
Petitioner has not. demonstrated that cou nsel’s fallure to challenge the delay m the"
~ execution of the arrest warrant resulted in prejudice as it is not likely that such a challenge
would have been successful. Furthermore, his allegation that the Government may have

- used the five-day delay to build its case is speculative. Vanholten v. United States, No. 3.15-
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B 'é&l&é.orl;é%r{/ic:’k,'2016'wLii'/‘b9'81’, at*3 (M.D. Fla. Mar. 2, 20’16)’ (cmngMoss vated o
- States, No. 8:06-cr-464, '2010 WL 4056032, at *14 (M.D. Fla. Oct. 15, 2010) (“[V]ague,
- conclusory, speculaﬁve or unsupported claims cannot support an ineffective assistance
,-:.:_ : of vgog.nscl"clairvn.”)). Accordingly, this claim is denied.
n F i\few C'lai.n;é o |
Petitioner also raises several new claims in his reply (Doc. 11 at 9). Petitioner ‘.

. alleges, for the first tnme, that trial counsel was ineffective for failing to (1) move to

e :suppr&ss Petmoner s confessmn, (2) introduce cvxdence demonstratmg maccuracxes m '_'i S

the investigator’s reports and testlmony, and (3) call an éxpeft to testify regardlﬁg when
the illegal images were downloaded and viewed. (Id.). Petitioner also asserts that trial
cqunsel'sA actions in preventing him from testifying amount to deficient performance.

Cgay.

‘Under 28 US.C. § 2255(f), Petitioner was allowed one )"ear from the date his

judgment of c<:)nviction became fina!. to file a motion to vacate, set aside, or correct

_ sentence. Judgment was entered in Petit’ibnér's criminal case on October 30, 2012.
‘-'Pétitioner had fourteen days after judgment was entered to-file a notice of appeal See :
Fed. R. App. P. 4(b)(1)(A). Petitioner did ﬁot file a notice of appeal, therefore, his
conviction became final on November 13, 2012. See Mederos v. United States, 218 F.3d 1252,

. 1253 (11th Cir. 2000) (holding that a cdnviction that is not appealed becomes final when
't.hev.time allotted for filing an appeal expires). As a result, Petitioner had unﬁl -l.\_loven-\be_r :_
13, 2013, to file a motion to vacate, set aside, or correct sentence.

9



* Casé 6:13-v-01678-JADAB  Document 16 Filed 04/29/2016 Page 10 of 18 ‘pf'ag’eiD' -

Petitioner’s motion te vacate, filed on October 23, 2013, was timely filed. However,

- Petitioner’s reply was filed on May 4, 2014. Therefore, the new claims raised in the reply

" a‘r'e iihtimel‘)jl,v and the Court will not consider those claims unless they relate back to the -

original motion. Fed. R. Civ. P. 15(c); Mayle v. Felix, 545 U.S. 644 (2005); Farris v. United -
States, 333 F.3d 1211, 1215 (11th Cir. 2003) (citing United Stales v. Davenport, 217 F.3d 1341,

1344 (11th Cir. 2000)) |

C Rule 15(c) provndes that an untlmely claim raised in an amended pleadlng relates ‘_ o

back to the date of the original pleading when the amended claim arises out of the same

~ conduct, transaction, or occurrence as the original claims. Fed. R. Civ. P. 15(c)(1)(B). An

B 1 amendment that states an entlrely new claim for relief based on a dlfferent set of facts

wnll not relate back. ans, 333 F 3d at 1215 The fact that the claims arise out of the same -

trial, conviction, or sentence is insufficient for claims to relate back. Mayle, 545 U.S. at 664;

Fams 333 F. 3d at 1215 " [T]o relate back, an untlmely claim must have more in common-

";_vthh the tlmely filed claim than the mere fact that they arose’ out of the same: tnal or{:;=, .

sentencmg proceedings.”). Rather, the clatms must be tied to a common core ef oéeratx\te
| facts. Mayle, 545 U.S. at 664; Pruitt v. United States, 274 F.3d 1315, 1319 (11th Cir. 2001).
Although Petitioner's new claims allege ineffective assistance of | counsel, they
auegg instances of deficient bertor_mance that are separate in both type and’tiﬁ'te from the "
claims initially raised. See Davenport v. United States, 217 F.3d 1341:(11th Cit. 2000) (citing |
United States v. Craycraft, 167. F3d 451 (8th Cir. 1999)). Because these new claims are based

' _on differeht facts than the claims alleged in the initial motion to vacate, set aside, or

- 10
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“. correct sentence, the Court will not conside; these claims.

* Alternatively, the Court concludes tl'lat these claims are witnout merit. Peti-tioner.'e-
claims that counsel should have (1) moved to suppress his confession, (2) introduced
._-1 j_evxdence demonstranng inaccuracies, and (3) called an expert to testlfy are conclusory

- :'vl'laec}:ausre Pennener has not alleged any specxflc facts to support these claxrns It IS unclear' ‘
why Petitioner’s confession was sub]ect to suppression as Petitioner makes no argument
" regarding this matter except to say that the “consensual interview was not quite so

B ,:cbns'ensnal:” {Doc. 11 at 9). Additlonally, Petitioner has not a_llegecl \__Nhat_ inaccuracies

counsel should have corrected. B

Moreover, Petitioner has not shown that any witness would have tesﬁfied in the
‘manner he suggests. “[E]vidence about the testimony of a putative witness must

g generally be presented in the form of actual testimony by the witness or an affxdavxt A .

defendant cannot simply state that the testimony would have been favorable, self-servmg a

speculation will not sustain an ineffective assistance claim._” United States v. Ashimi, 932
- F.2d 643, 650 (7th Cir. 1991) (footnotes omitted); Dottin v. Sec’y Dep’t of Corr., No. 8:07-CV-
3 v’i‘.&ilfi-TQZ?lleP,A 2010 WL 376639, at *6 (M.D. Fla. Sept. 16, 2010) (“self-serving :s_pecu_la:ﬁqn s
about potential witness testimony s generally insufficient lo sup.port a clalm; of
ineffective assistance of counsel. A petltion must present evidence of the witness
testimony in the form of actual testimony or an affidavit.”). Pet_itionef’s claim is
o épeEulative because he has not presented an affidavit from any expert ,wi'tnees. T herefpi‘e,

Petitioner has not made the requisite factual showing, and his self-serving speculation

n
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will not sustain this claim of ineffective aésistance of counsel. Consequently, these claims
are denied. |

Finaily, t’etitioner has not shown that trial counsel prevented him from testifying ,
during trial. At trial, the Court advised Petitioner regarding his right to testify. (Criminal
Case Doc. 58 at 4-5). Petitioner stated, under oath, that he was not threatened or coerced

. or mtmudated in any way, nor had anyone done anythmg he considered “ wrong or

‘ _unfaxr in order to persuade [hlm]" not to testify. (Id. at 5). Petltloner also stated that he'_..{ S

- made the decision not to testify of his own free will. (Id.).
Petitioner’s statements to the Court are presumed true, and he has not shown that
_the Court should overlook his statements. Blackledge v. Allison, 431 US. 63 73-74 (1977)
| '(statmg “the representatlorrs of the defendant . . . [at a plea proceedlng] constltute a
formidable barrier inany stxbsequent collateral proceedings. Solemn declarations inopen -
court carry a strong presumption of verity.”). Thus, Petitioner cannot demonstrate.
, deﬁaent performance'on the part of counsel or prejudice. Accordmgly,thxs clarmlS o
derﬁed. o e
Any of Petitioner’s allegations not specifically addressed herein are without merit.
IV. CERTIFICATE OF APPEALABILITY
* This Court should grant an appllcatnon for a certlflcate of appealablhty only rf the i '
Upehtroner makes “a substantial showing of the denial of a constltutlonal rlght “ 28 U S C '
§ 2253(c)(2). Petitioner fails to make such a showing. Thus, the Court will deny

Petitioner a certificate of appealability.

12
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Accordingly, it is hereby ORDERED AND ADJUDGED:
1. . Petitioner’s motion to vacate, set aside, or correct an illegal sentence

_ ;l:i{-i?fpursuant to 28 us. C.§ 2255 (Doc 1) is DENIED.

2. The Clerk of the Court shall enter ]udgment accordmgly and is dxrected to |

close this case.

3.+ The Clefk of Court is directed to file a copy of this Order in criminal case

an illegal sentence pursuant to 28 U.S.C. § 2255 (Crlmmal Case Doc. 55) pendmg in that»

.- case,
4.  Petitioner is DENIED a certificate of appealability.
DONE AND ORDERED in Orlando, Florida, this _29 day Yf April, 2016.
JOHN TéANTOON T
. : UNITED STATES DISTRICT ]UDGE
L Coples to:
- Brandon Kyle Thomas
‘Counsel of Record
OrlP-33/31
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