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P fitiones rwlpadfu!l(u prags that o writ of esrtiorsrt wsue to resicw the judy-
mesl belows. |

Opions Below

K @or Cases frem f)zd&rcd courts:

lThe opzmon of the tlnfed Sfafis eour! of sppels appears ol
“A{P[Pmdlx M tp the qu&fwm 4t

[T reporfed af
[} has been dssiqnaded for gpublicstion bul is ol yet rzpormi o,
R 18 unpublished.
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Appendix___ to he gpefition ¢ 3
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For ¢ases from fzdﬂ“ 4l Lourts:
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wh3 _dyord S, 2018 . ‘

O No qpaﬁﬁon for reha&vﬁng Whs “tf?ndg ﬁlzd m my £sse .

R0 4 incly apefifion for reheasing yus dented by the Unifed Steis

ourt of dppeads on the foll owing defe: My 2¢, 2019 &
it copy o the order denying rehearing wppeses af Appendiy

O An extenfion of 4me 4o £ile Hhe pefition for & writ of certibrart
wis grinted 4o 6 including. on |
1t %Wtﬁcﬁffon No. d

{he jur?sdfcﬁon of this foourt s ivoked ynder 28 U.5.L- § 1254 ()
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LI An exfention of time fo file the pelfien for o Wi ef eerbiorart wes
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Stafement of Hhe Dase

@cﬂf%w, ﬁﬂm“&s Hckison 15es found 9&'&@ by 4 Jwgy

Hoa Casten Pistrct of Tennesser of two counls of bng & (Felon
in Possssion of ‘ﬁmmunmon, 16 1.6.0. § 922(g)(1) ¢ 18 4S. L.
§ 9246). (R. No. 1, %gaf@')*i, dndictment; K. No. 143 ‘if’q;ﬁfﬁ
# 954955, Yerdicl @orms) Ghe Weditioner wins sonfenced o Loncurrent
ife sontences by the distriel courl & a corregponding five- e

gprriod of supervised release. (R. Wo. 11, ‘ﬁ’egaﬂl*los?_ 087 Judge -

mon)

Bhe Wetitioner rztprzémfed himself durmq the three- ~day Jurq
trind. He was spppowitid *elbow counsel” bq the distrd gourl. Paor
to the c@mmm(;un?,nf of tri), the districl couT enfirtuned
two of the 1ssues presunltd s pefition. (st the Wefitionsr
moved to dismiss the mdictment based gpon the exclsion of
Nnc&n ‘qf\mmc&ns from the frand Jdory g ]Eglqpu"éoﬂ gposifions
w the Castern Pstiret of Gennassee. (R, No, 45, ¥ Lﬂﬂ‘*qa‘
94, motion to dismiss e frand Jury ) @ollowmq an wndanfmrq
"numng the district Court denied Weﬁhonw motion. (4R. No. 103,
Paged 1% 269- 283, Report & Becommendation; R. 107 Poge XD
“: 249, Order fdopling ¢ Approving ouer DbJern)

i3 ‘szﬁhona” ilso meved 4p axcluda the tashmanq of dus
wife, ¥rs. feasica. :ﬁq&dﬁéon, or, & minimum, cedam of her
stafuments concerning our manhd Communications . (. No. 25,
4Pa cf@# Ho-47, Motion o luclude Jessice Jachson's Bestimony;
. No I8 ¥ Lf‘gl*?»&% 2247, 2243-23b0 @l @rans. Vel. 1)
the dlsfrocT COUrT denied both motions. (R, No I8, Wage LD 4
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et Lo Bolleie tustified about the search of the Pifihioner's
an ¢ ttems refrieved during the suarch, icluding ammunition ¢
o riceipl from & focsd gus sfetion. (£d. @ Paged0# 2445 - 2451)
Ut. Qo @olletle atso tustified that e could nol identefy the #ifi-
tioner tn o ureillance Yideo from the gas efafion which was nesr
the Walmw:f @ 135Uz, but het ‘he could 5dznﬁfg him on the
Walmert ¢ideo. CIA.@ YPogzﬁﬂ*zqw)

Hames YRussell ﬂ]aﬁs 0, & foransic. expert wikness for the govern-
menf fﬂéﬁf’&d that tusting he conducted on swabs alleged tubien of
the Wetifiongrs hands were conclusive, 13 the found elympifs of
maferials expected o the discharge of o fussrn, but not 1 5
ameunt sufficien to confurm that gource. (Ld. @ Wagr LP+2478)
Specifically, Wr. Pevis testified, t portingnt gpart s

Q. #s & practical malfer, the finding of an tnconclusive

result, docs that tdicale that & gperson hes nef fired
4 furrm recently ?

B. {E)us?c&(lg, meonclussive would %ave to mean ]%und
aferial, but & cant sty ' gomgont. did er did nof.
fts the answer no ene Likhes, Jts meonclusive,
dont Fhnow.

(£d.@ Mageli¥2481)
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ihe Wetifioner next cudled Officer Morerson of the dorrisTown
Wolice Weptstment, who testified concerning his wfurachion with i
ot the time of Welitioners arrest. (Ld.@ Wage LL# 2500 -2512) Ghe
il witsss called by the dPefifioner was Garry YBotts, the defense
Liweshigutor, who testified that the dPufitioner never made. merimi-
dofing sfafements to him when they wiswed onz of the videss,

or when ﬁwl diseussed the evidence of the cast. (¥d.@ Faget#
25770~ 2518 )

fit the conclusion of all the pirdencs, the WRelitionsr renswed s
oral metion for scquitll; which the ditriet court sgain denigd. (£d.
@ WPagelf) #2494 ~2495) he JTI,”} refuned wilh guilfy verdicfs on
both couts aquinst the el itioner. (R, No. 158, Wage ¥ 2422443,
el rans. ¥ol. JT) |

‘ﬁwem @or a?mﬁzg Wtﬁoﬁ;n

@ Bourt ghould grtmT this WPetition for Dartiorart o sefle tn
mportent question of g regerding the tares grounds rased -

L.+ Whether qudf?mca” upon unproven allzgaﬁom by the Bovernmesit
it both ngfr el ¢ S_Alp!pa”afﬁ {evels %QB!&T&J busic qpﬁﬂc?ﬁo%
of Denstitutional ¢ Sfatuto g Bonstruction ?

X9



Cortinued cce

quﬁzwan é)r ﬁ%r’dnﬁng “@d;ﬁon

2. $Whether *Blary” should be rastored witth the “%g?awura
Tt 4o @ K. . Bul S015 “"IPrfvi’lzgad Wommunitefions
Betwsen Sjpouses "1 esets where “undue com;pdlfng " yiolstions

peeur ¢

3. Qheher the gmdubﬂq w@«r&mfng of underrepresentation
]Qound i this cust s wtreme tough ander "Wofes" o wsrrenit
8 gperse sysTamatic exclusion of Pfrican- Americans o the
Eosturn ‘iﬂﬁr o of Fnessec's qualifred jurq whezl 2

1. @73 4Pefition for Lerfiorast Should be granfad because unduc
rg;lfan%f, yjpon UNPreven qpmdfz?zg nllaguﬁom by the government at both
istrict o, Appellate leveds of Mourt iolfed the basic principles
of Denstitutions! 4 Staitory Lonstruction.

A district courls considesadion of ﬁlﬁdg qud{’mg stufe courts
conuiction 10 senfence caleulstion held ;_mtproype_r under & 5553(2) z,‘
YBeotrer , following Sitnilar decisions ‘i the i  fourth, Seventh,
ﬂrghﬂv t Wenth Duwcuds. (322) Unifed States v Wealone, 503 €. 3d 463
(6 Eir.2007) ), ¢ 0 the instent 2ase, 1 the SmTanci)ng Yphase of
this cast, beth courls refied upon unproven ypending wllegations i thar
snfoneing, ¢ the affiming of th suilncing i this cuse(Seey Ko.
189, ;H’agg ﬁﬂ*m%, Senitencing Trans,) whert r qpﬁrﬁnin"f gpr) the
%r&fﬁc’f Rourt sfetes, v the e{prob&bnﬁq that tou Commimd the Shooﬁ;lg

| i6



of ‘Wl&ﬂ")g PRamos very ‘fngh." {The ‘?UESTFEJJ Q(JeiurT confinued, ... the
[the !l hood f;ilaT you commifled the ofher one 18, 8 thfugh a3 well beeause
the ammunthion used 1§ the seme ¢ both shofs, or éhooﬁngs were. from
the sume. firearm.” () "... ¢ L suspect thet mosT people would
probubly sy #hat o fife senfence 48 dippropriefe i the esst ofe
deftndunt who thas commitled & ypremedituted forel- degree- murder”
Ciﬁd.@u Pogetf #2147) (ihe U.5. Lourt of hpprsls for the Sivth Lt
held 1n it “opiniony filed dpril 5,19, but nof et gpublished , (See Appedel,
this decument) gparT of the resson ‘f@f s daciston, the followﬁqg ¢ Vhe
evidence 6fmnglq 5&@9}&%[3 that” JSackson murdered one goerson, tried to
murder wnothtr, g nearly shot & two-yesr-old girly the disfel court justi-
ﬁ)ablg Jplaced d‘fgn?ﬁacan’( umphasts en such conducl.” Yoqe 13 of 17 of thal
document. {he gpantd went en to stuft, * Yackson ey df&agm with

the digtridd courfs 8€J’ITﬁQCE79 decision, bul o B the essence of diserefin
that ¥ may goroperly by exercised tr dyfferent wags ¢ (kewbe gpper
d;]ef@’mﬂg to different s . Unifed Statas v. Richerds , 639 . 3d 521,
551 (6™ Cir. 2011) = Same ypoge. he *ressonablengss” of crimingl genfence
& roviawed under an buse-of- discrefion standerd. fell v. Unied
Gtafsy 552 1.8, 38, 128 8. Lt 38k, 591,169, 9. %d 2d 4us (2oo) (he
uPetitionzr does tn ]EacT dfﬂ&gm) but net 15 the Appels Qourt ¢ qﬂféﬁfd
Rourt typpeass o Surmise. o make fusws sqree with {ows & the bt
modes of inferpreting tham. fnd the principel part of evirything 1
the bzq[?m tong. "Whitle & rebutfable qprwumpﬁ%n of ‘ressontble ness”
(may) exist with respect to suifences talling withn 0. defendant’s
yprojperly caleul ufed gu\fdﬁ'ﬂnﬁs range. the dqoresumption of reasensble-
niss dots nol excuse & Swifencing cours fatlure & udhere to

1]



gproced ural raquframwfs of & rensonable senfence, Unted States v. Buval-
cabin, 627 §.3d 218, 225 (15 Cir. 2010) 5 Ylniled Sfates a5, YRomanini, so2
€. App'x. 503,50 (U Lir. 2012). " sifenes. is substantely un-
reasonuble of the distriet courT selects u seatence arbitrardy ) bases
the senfence on fhpermissible factors, fails o consider relevartt Serfen-
cfng foafors ) br g?uzs an unreasoneble dmount of wewght to any qpertin-
enf factor. “ United Stotes v. Damscione, 591 . 5d 23, 32 (¢
2010)." |
I the mstunt ease, the ‘IUETrTaT Qourts v consideration” of 4
Yﬁhzlg ypending Sttt chrged conviction t ¢his BedTtioners sentencing
caleulotion, should by theld {m;protpar' under § 3553 (2D, ¢, ‘?{n\\%elha{
where tn gpertinent gpurt, the majorﬁ“g held that
! %c@ordfngiq, we reaffirm our “%old?ng& m %lptpgndfz Ang fucf
(other thane gprior convichion) which is necessary to Supyper! «
Senfence. exceading the mayimum guthorized by the octs sstablished
bq a Jples of guui)lfg) or djunj yerdict must be admitted by the de-
fendant o yproved 4 # jury beyond & rensonable doubt.” Qlated Sfafes
¥s %oomzr, 543 11.8.@ 44, 125 8.0t @ 50 Sz also, YInited Stetas
M&.@u;%@n, 215 @‘_4‘ ‘%,plp'xb %‘gj 43 (Gt By, QDOTI)
No murder or shooting was yproved o « jurg, or sdmitiid #o by this itonss.
%Oﬂ’ Bourls seem o bafngd on the"rensonsbleness” of the senfences
tmposed 01 the wstnt case, but the Welitioner focuses enthe luw ¢ the
ypercecdusl manner of thow the Wistret [fﬂourf%}mpmﬁssﬁm/g srrived db ther
suttence ¢ uffiimug of the ssme. Bven ut s writing, the Peffioner,
piproximedely  bwo-yases {ufer, has el to gprocesd to trial on the
8tafe tre) for murder ¢ ttfempled murder, ¢ evidence thes surfaced
2



which was never turned over by yroszcution on the federl level, o
the defense which mey thave qproved ‘exculpedory” in that esst, as of
is gproving fo be G the shie case. {The WPelitioner therefore, ghould
never thave been gperceed, for the was/ s ot gel goroven o thave
‘commitfed 4prunid§jtaﬁd ffr&ﬁdﬁgrd murder. (PSRYY GI-62 5 L.
® WPage L 7)

(ih: ju«'q " ‘fdfrn_gnsﬁmf past found the 4P efitoner qulfy of the
phasges e was indieted ony the Pisteict Qourt sentenced him o
- charges of which & had neb. The Witth Amendment of the tnefed
Stutes Lonstitution clearly states, i gpertinetl port
* Wo person chall be held to g for o capttel, or other-
wdt& ZWF&mOuS Cv’zm&, unlasg on 4 Q{pre{gwfmmT or in
trdrctment of a [srend Jry = (ke B Amendmen

Ao the mstent csee, no gpresenfmen of indictment was eser £iled
aquinsl the dPelifeoner/ ﬁﬂqgmdahf by the [overnment for it ~degrer
Wemedifoled Wurdy, ditempled Warder, or Peckless Endungerment (i
stil ypending charges af 8lede fevel), only an wdictmenl filed by

the Bovernment on Pec. &, 2015, charging thum witth two counts of
being tn wnolahon of (ftle 18 1.5.6. ¢ 922000 ¢ 924¢).

Indeed, & {of of things thave ypessed @n the whole of this
past, which weuld ot thee gpussed i wiewed & considered soperately.
Furthemore, the Sikth Amendment quarunfess the Pmestesn
fidizen the WRight of due qprocess, where T sfeifes, i qpertinedt gpost:

I3



"o I ull eriminl gprosecafions, the necused shell
enjoy the mJghT £0... be confronted with w‘?rnessuzs sopinT
hims to thave compulsory yprocess for ebteining inesses

i s ]Qa\f@rf - the Sith Amendmaont

Petitionert £rial corteined all of these elmesits of yprosedusl cor-
recfness; tis “bench frinl| colortd over s n “genfencing heartng” did
ot & violeded the wtry principals « yprinciples of- the Eitth & Suth
fmendmens.

find 8o, the fonstitutions) & Statutorts] Menstruction were
in fact triggered sioledtons when the sithitly coloring over of the
“bench Briel 6s-a "$entencing thearing” took gplece. For T did
{n focT dejpr we the Prtitioner of ot fund&mmm r”igfﬂ“s under
tlnited States fows of due gprocess. he Wefitioner wes nof ypre-
gpared to, nor quen feir nofice” of, the fed tha the wes going o
o Sacond trwl? Ao Aownsend . Ssin, §3 8. ft, 745 (118 1915) , ¢t
stuis i fuet, ¥ txtra cone should bt quin to no-lawyers n &
{itigution to ensure. ther congfufional rights are gu&rd&d,o In the
insfent cuse, they woe nol. ke errors began wih the Pigtrd
Lourls fvfnq undue reliance fo unproven qpmdfng &ﬂzgmasm, )
then mjtqu i acting ouf on these unproven alleations - in violsfien
of estublishd {aw & 4.8, DoneliTulional quaseless.

%rror) mﬁ%“g (;elorad Z% KT? m&nq EMTMC,ES more qprob&bl&
then nalked truth; ¢ frchu ently, ervor congu s truth, $Has it
tonquered ¢n Hhis tsfence 7 fin error of faw wnjures .
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2. whefhchMthg“ should be restered with the Lequlature Soturf 5
§. 8. bod. %ule 5015 "ﬂ’rw;kgzd Bloromunications Welween Sypousss *
0 cases whee pndae com;pdffrq stolales the r'fghf 2

@[ﬁa ﬁcﬂmﬂ Cours “héwf‘, r’acogn?zcd ﬁuo d:&hvnd maf?m or “leousaf’f{pﬁﬂlggzg
under Fed. R Fd. 501+ the “edverse chsﬁmonq”qpﬁt;dzgc whertby one. sipouse may
net bt compelled to ’tzsﬁfg agemst the offher on sy subject & crimingl gpro-
ceeding, & the *confidentisl communications” privilege wherthy confidential
stufements befween Spouses are nadmissible. See 7 £ Yssell, fFedernd Lrimi -
nad {hals § 1909 o saq. (2o cd 1987)5 $Ufeinstem, Bwidence g 505 (1984)

Uk other jorudleges, the marttal qprivflag& wih resped fo adverse
| ‘f:&sﬁmonq thas bun nerrowed. A one time, #he qprrurlzgﬂ eipro\f;-dad simyply
thaf either Slpouiﬁ wes an %ncomlptTtn'T Withiss 1 & qproszcuﬁon agaTmT the
other. Howewr, w {rammel, 445 11.8. @ 55, the Supreme fpurt $ld that
only the witness “spouse. could asse? the marial privtlege. Donseguefly,
&ftw* [rammel & winess-spouse il may nol by compelled to t&sﬁﬁj) but
nethur may e or she be ypreventd from fastifying. Unifed States v, Wivon,
IS U3e 83, 704-10 (1974) afso- |

({he {Ll&rjfg of the flegulature's infenf to @ed. 4R, Bud. Yol 301 on ths
gpornt s wiferprefution, tppears 1o howt. bean lost i thy st cuse by the Wstret
Dourt, for under relevant (LU-HOQJIJIJ the gﬂéﬁ*fﬂ Lourd asthed gperfenent pert s

Q. for mﬁ(1]L&\ftf“(ﬁfj’&)fis@n7 do qou wanl today to mwotte the gprivileq
agains! fustifytng

8 I e o nof festify,

|5



Q. V\ir;g‘n“t

A Dut I dont wenT 1o be T brouble.
(Xd. @ Page LDF 2294 - 2290, )

HF this u}pezn’f, the record clearty shows that WPifitioners wife was
not finshed with ther snswer, for she ndds affer being inferrughed by
the foeurt:

At 3 dont war” o be 0 frouble.
(¥d.) Ciimlphdsfs added)

Not that th Leur? $iod o mﬁundmfmdfnq of whal ¢, who was
frghtening Hfrs. ofkckeon, & mslied of clarefying with ther thet only ther
subpoen. compelled ther yprescence, the Rleurt unswisely fr@hé‘ms irs.

Sackson mere. by launching tnfo what e correcty assessed her
fears o br tn diafogue ¢

Q. I dont hie nagthing ~~ . dent thave sy ypart i the decision
whether t yproseaute you or nof gprosecufe you, thals . de-
cision thel” thes to be made by the 13, sflerney or stute
guthortty, Ghe only thing thel I esn do here today s nduiic
jou of the gprivilege § ascertsin whether or ot you wet
to amvolte that™ yprivilge.

A swhward stlence falls over the courf rooi b3 the Lourt phiLss,
» Ib




Wes. Wackhson, fibe & deer caught & the hesdlights of en-coming trafhic, gures
over o fe tuble where both Bovnment & State prosecaors ary qexing
bucki; @ the feurt udds |

“Sodo g wia o sty o et 1

é{\e gﬂi’“ tﬂs'haﬁj ¢
(L) (tmphasis added)

{hn et done by me aga?mT my will fs nof my kel o the anstant east,
this Weffoners wife expressed more than Breprdetion 10 ther not wnt-

g to %asﬂﬁ it the triel of ther husband, ¢ andersfendably so, thet ther
Feasons were not losf on e Lourt. (id. @ 2244) Whether if bigsn s 1
Fear thet she would be churged with & crime. utur by both the government
& the stufty whether esch weuld expose & Seerel apraiously discussed be-
tween them thiel would subjee! ther 4o ttred, contemt, or vidicufe fom
the generad gpublic; or something ¢lse wus i ther e, Such as auing thee
| mmf&qq the %ﬂi}ﬁd Lourts collaguy compelled Wles. Jhokison, nadmi-
sively, to fastifyy ¢ the Dourt wiolefis #h adverse sppoustl teshimony gorwalee.
(hot was no waiver of pne's diih Amendment tf{ghf &gfﬁnﬂ self-
inerminofion that was comppelled there; i dhas long been held thet cosrcion
can b menfed or physice], g whethr the $older of $he gprivilege was
' dqpr;\fld of thefree chotee " fo it $o dent, or o refuse to BnSWLr 18
8. telanl consideration. (urrely v. Stude of N, 385 018. a3, HYY Gy, 87
8Lt Golloy &8, 17 4., Wd. 24 562 (967) Ghe law T Hhis case. Seoms fo
not forbid mtny things thet gaf s thas 67]?;)‘% condemned.
(%



A stadunent 1 not compelled 7 5 15  volurtarily, nowngly,
5le?qzvlﬂq” mode. Wiranda v. Ariona, 364 08 430, 444, 89 3. g, oz,
thizy 1o % 4 604 Cita) I Hhe instunt case, Wrs. Jbchson’s sffemens
were comppelledy ¢ g out of Pear. find vuther then elicit farther
clartfiestion C@nccming the nefare of ther “feur of being in trouble;
the districl courT agltied her abedl har communicafions uitth the
UPefitioner. ($.d @ ‘{Pagﬁwﬁﬁ,ﬁ@ieﬁ fhis wes achieved over SPefibioner'
objections: when e wes told by the Lot to," &if down, 51 down,
¢ dont sty saything tlée.” (. o. 80, Weged #9298, rul Grens:
é\f(el b i) .
While recoguizing aypplicition of the yoriilege in His msfance, the
distri court erred agaim by admpfing the yprivileged estimony under
the * ot actiinty” exception . (R. No. 186, WPage 80 #2297, il Phans,
Wolo 1) e Sith fieut! hus talben core to draw this exceplion
nasrowly to concern only tfpﬂanﬂg all egel &a‘hguffq y 5@%9;

" By narvowly constry ing the exception, we. tre lfempfing o
spromofe. the privacq of marrisge & encourege open &
fr&nfﬁ mafar?’al commumwﬁm,, On!ij where 8pouses
enguge é)n Conversedions ragardﬁ%g j;:);nT ongo?gq or ]Qufurﬁ
ypalently tllegul actrty does the gpublic's inferest m
discovering the truth about criminal uctiily pufiweigh
e gpublics thferest in yprofecting the gpriveey of merriage.”

(nid 8tates v. Sins, 755 . 2d 129, 1245 (™ Lir, 1985) Comphasis
sdded) o |
i



(ihe ?”asﬁmonq sbout communigadions” rendered in the instant case yus
rof “pafently i!legtd" mzzJ}’mng if quite disfi ncl from meny cases allowing
for ) phwﬁon of this exceplion 1 the goruileqe. flor the court, the

slefure’s lent on this Bo1 YRule 3 clz&rlzj uncleare See, Wdersl
Griminal fode & YRules, YRule Sot. Wil 189@ in Fenertl, ahere I fetes:

" lhe commen {auw - s mTar’pra’(r;d by {nifed Stites Cour’l's

the izghT of resson & experience - govems & claim of

4privt 1é98 unless any DF the fol ou)mg fprowdzs ofherwse -

 the tnled States Lenstitution;
+ & Tudorn] 8tutue; or
* Fules gprescribed by the Supreme Lowt

(ule Sot. Privileqe tn feneral Bules of Lidence)

#ll of which fmds themselves conff ef with the gprocedures tppl li2d by the

’ ‘JplsTmT Lourt 1 g g(,?n;ng ifs conuiction on the WPettioner. Petitioner's wif,
Wra. Shckpon’s JE&s’amony o tred never revealed that she grfended o

fpurchost armmunttion because. Hr. Suchson coud nof do so fuwfully. Bl

wail, when ruling on admissibildy ypre friel, the foll owing &%U’zwgﬁ

took gplace. befween the distrel court ¢ the gouamman’f

the Gowt: All g i, Wil Yo ehert JCz&ﬁmowq fwom ther (Witioner’s witk)
thit o the ‘fmz; 8hz spurchased the smmunttion she hoew Hrat W,
-~ Shehson was & convicled felon?

1§



Ws. fane s 1 would appreciste that weuld be her Tasti-
mony, thal ‘has been ther qpl'fgfa'fafmmT, {hat was

qprovfded to W Jhekison, he was sware.

fihe Lowt s find would & further be four nfail to
elietl tastimony from ther thel she purchased ammu-
nition on that dafe becaust she dhnew her husband
was gprohibited from doing so?

M. e ¢ yﬁﬁ,é’fﬁ A tpipreciete thal thaf would be
her effirmat ion,

(£, @ Rege 1% 2297) Comphasis bdded ) Ws. Lane’s *yppreeations”, howar
never eame to occurrence, even with the {euding questions by the govern-
mint @ triade Ghee s o fHody for Hrs. Sachoon could nof be {ed to
nerimidele herself ander questioning of tried Level. érgo, this comma-
pication remuined ufprmlegj s admission was tn wiolson of the
Fitth nendment of the U8 Lenstifufion, & the rules grescriboed by
this Supreme Loud ander Such casts us, Unified Blites ve Sims, 755 .
ad 1239, 1288 (6 Lir.1985). (£d.@ Poge X 2502 -2203) (here wes no
* joint ongoing or fufure putently tllegad dctivity” revealed, uncovered,
or othurwise menfioned by Wi, dhchson ' any of ther trint testimony,
30 Yhow 15 & quolalion not ‘?ﬁri"ggmd ander the vexception rule’y when
the UWWBW dossnt aﬂofg? fhis Rourl should bring Cl&rt;fq o these
183085 /uifﬁ) the %q?éfaTum wfent on YRule SoL g@ﬁﬁnrnq yprinleged
communications befwen gpouses ¢ s gpropper tnferprefidion 1 the courls.
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3. ithThu the gradu&“g wersentng of underrepreseittion found
in this ese & eifreme. enough ander “Pales” b warrant o per st
systemutie exclusion of ‘Afrzam fmericans n the Eadlern Piiid

of [{Ennessee's quahﬁu] oy wheel 2

mﬂ& (LounTrys eommifment to the Jurzj sysTem, enshrened f@undmg docu~
s tife the feclardlon of Todependence & il of High's, s roofed tn the
wex thal the quplﬁ should gpley L centrsl role i the enforccmenl o(’»swﬁm
stonderds. dn f’mltfq , oweer, . W the msTanl case, racid discriminidion g
the SZ&CﬁOW OF forend & Wpetit Jur s o their ]‘Zorzpmons 88 longsTanclmg &
enduring feadure of the fenertean crimingl justice sgsTm
tﬁ)rwr to the Dl War, 1008 & customs rooted 11 while s Jpremacy arng
restricled Jurq serviee o while men. mum) the “ e conslruction” ere thst
followed the war ¢ the abolishment of slovery, the 14 Amendmesit declared 4
nefursl -born sf\mmc;ms - neluding fricon- Aimerteans ~ ¢tizens with zv_ll 1550 -
eutted th’fs b privileges. (@he' il Wzghﬁg fet” of 1§75 included & l{prov{éion
ouﬂh,wmg MeL b&sacl dummméﬁom n Jurg Ser wi@Z ﬁnd m H{Zo bl gmw
Btates Supreme fout, 1 Strander v. West Wirgita (100 1. 303 szo)) Struck
down 1 stetue restrictng JU‘"H serviee o thcs (ihe gprogress , however, uins
ghort lved.
&)uﬁw [sumaliers soon stopped Lppasﬁmg e;c;pzcﬁ lg d:émmmﬂorg
Jurg senvice, taws buf corfinaed em;pana! g “all while Juries” during the (st
[ ¢, W!{f R0% [oenfuries ysing %ghfg discretionary practiess confrolled by
whife off eitls . dn an ery of ractad terror - chwnclerixed by widioprsd
gnchmg of S[\frzcé;m fmertcans - dtsmmmﬂww in grmd b ypei Jury g
_ foreperson selection allowed 4l white | Jut’tﬁs to remutn 8 slandard fadure
. |



8N ?arng blacfz aounﬁo&s, empowered fynchers to oYl brfal racial
vfoiana wih Mpunmj & 1o fear of yproseeution or convtét ton, ¢ rendered
the onstution's qpmmifsz of ffu” c‘fﬂ?(mghot)p i thellow quaranTes,
Sudicral safervention was slow ¢ tneondistedl, L 1935, our Supreme, Rourt
ovurturned the deth spifences of thy "Sestis boro Boys” in Norrss v, -
bime (R4 1.5, 587 (1435) ) because. black people had bren excluded
éﬂr@m serving on the trial Jury, but then @ 1945 the Qourt ypheld &
N ﬁf)lmlg tolien «fpoilucg of {ndud&?lg 6X&cﬂ(j ont. blacki _gpesson on
ench grand juey . Py e 1960s ¢ 1970, the Bourt adoypled ¢
consistently enforeed & rule that jury fists & wenires musl represent
o v cross-8ection of the community”, ( ypeol of poteritizd Jurors
need net qprwf&dg metch the composition of the J@rESdféff@n , but the re-
presenlufion of each group must be frr,y ¢ there must nef be o systematic
exclugion or ﬂndarrqpmsan*raﬁopn of any group. @ mhnimal dispurly m &
ypurficular gr@u]p{sdrqpms@zf&hon, such s sn sbsoldle disparty of 10%, i
net ordinartly yiolule this gpriniple nless some. aggravating fuclor e,
8z, Blacks Y Q}ﬂ;@%n&w, i eross ~seetion requiroment“entry,) Ih ro-
sponse, the method of discriminaTion soon Shiffed from the compasition
of the Juurq ypoo! (buf nf erirely )y 4o the selection of the fined jwya

fhy 1965 , our Supreme Dourt considesed Swein v. Alabams (za0 0.5.
202 (1068) ), 1 which the prosecutor had used “gperemplory strikies” to
exclude, all i blach membrs of the jury gpool, resutfing i an all white
Jury %&T‘ulﬁmﬂdq conviclid § senfenced the blaeh defdant to desth.
Our Supreme [ourfs dectsion u{pheld[ﬁg the convichon g senfence teld thet
the defense thad ol suffrciently yproven infentional diserimindion ¢

| | 22



retifed an msurmountuble sfindard of wproof. Duer the following tuweriy-
yewrs, no defindant ever gprevatled on o Swamn clam, g al whie juris
remadned & Standard freture of meny of Rmericals gourfrooms,

find then, tn 198G, the Lourts decision "ﬂbﬁd&erx v. $hentucky
(416 4.8. 79,106 &. 01 1712, 90 9. %d 2d (9 (198w) ), fowered thet
stondard of proof by eredfing & two-sTep system for evaluating
clums of reully d75crfmzu|ﬁprq slribing ., Sl {aaw today, %Emtson
thas resulted tn new trids for many individusl defandants but thas
come nowhere hews eradicating ructal diserimineon in jury selection,

"Pﬁo,pefuﬂg, now thal I have your ltention, ¢t i belioved thed no
ong, {n the istory of this cause s carvied this burden ef gproving ¢,
ghowing ractsl disecitminedion by yperse systomatic exclusion of fnen -
dericans i the fastem Ustrid of Womessee than the Welitions,

(Fhis Bourt recognizes the exisfence of yperse systemadic. exclusion
in 2012 I Wales v, Unifed Shtus, 413 (€, App'x A6 (2012, bul denited the
qparﬁiulﬁ;r cleam before T ot the time , bused upon data that damostiated ainder-
rypresertation uf o fower refe then exisls i the nstent mathr, howeer,

the underreppresention found there B still fower than redes found to be
substuntal by #his Supreme Bourl. See, Botes vs. 085 4135 g.q. Lus-
aneds, 430 8. 67 Y8487, [he Wafes Houet stifed,  Fndeed, an
extreme anderrepresenfution mey be enough o estublish o ypur s
systematic exclusion.’ faes@ 475 oF. fpp'y @ 450

Unlike ‘?ﬁaﬁs, thowever, whert the underrepersitution was 13%,
thrt, the nearly 0% underrepersentation s sufficienl to astblish 2
yperse Sustematle exclusion 1 the 68 Yistrict. ind so disturbing is
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s gwwﬁ 8Trf1nch ttlludad t %ar shdemert, qﬂoﬁng ({oytor, i s forg
bcm mcogmud that & 1 Jury r’qprﬂ@mhwq &]QOW' Cross -Section of the Communa“q
8 an Z&S?ﬁﬁﬁl Tene T QF the constifisfiondl sdministredion of Ju(s’ﬁczj o, thal
* resfricting Jw“q serviee o @ny specttd groups o excluding idenfifible
sgments yl agmq major roles m the, communtly canndl b gquared gyith
the constitufional concegl of Jury trial! @aytor v, Jonisdane, 419 8. 522
550 (19380, I the Unifed Btates v. Willer, 562 @ dppy 272 (&4 B, 2019
4 gpenel of the b® Pareul concluded the refe of undmpmmmﬁon I
the, 2astern Wisthict of ({tnnessee. fo lowmg the 2005 ¢ 2009 jury
wheels were lower than et which the Supreme LourT found substaniel,
J&T it seems thet the wrong fesson has been tuklen ﬁfom thet courts
4prior Juru[prudmc&; for a8 dzmons’fndad by the ﬁ?@hhonm cuse, the
easlern istricts fprocess has aguin resulfed statistioally i) worsening
underreypersentution sinee Miller.
@L&Mmgtﬁ% to the raw:d CEMHD&%ULGW OF a Jurq %p@e} are rwlwgd dg,m)\[@
Qned Staifes v diller, 562 @ Appx g?gm(&%w 2ott) 5 {Inifed Sl
oo Ovalle, 136 F.3d 1092, 100 (6% Bir. 1998), @Be datu tn the indfant matter
distinguishes i frorn Odenead, relied wipun by the Willr Lourl, ez Hnfled
tates o Ddenesl, 817 @1 3d Kot 412 (L L. 2008), becsuse tn Odeneal
the defendants did ngTaszr widence rtgarqu the gpurelnge of
fricen ﬂmmc&ns in their rdw&nT judicial distridl. Here, by contrast,
the date s well developed o the racerd , {eeds to the ene,swwblc
concluston Hhat the qpafcmf&g@ of African Americans on s vanure
was ndl fair & rewsoneble when compored o the gpercentege of
PAerican Ameacsns i e district.
Wel only the, bal the Louls have | ong recognized ns well
25



that 1 crim Znoed defend aifs H?;hT to zquel gprofection of the faus
has bean dented when e © indicled by & forand dary from which
membes of & ructal group gpurposefully et bun excluded.
Pose s, W]ifchell, 3 41.8. 545, 556 (1979)
do order 1o show thil wn equel protech o0 iolafion dhes ocaurred
in the confoxt of Brend fury selection, the defendent must show
that™ the yprocedure employed resuffed i substantiel underrep-
erserfution bf diis roce or of the identifibble group to which fe
belongs. Castuntda v. Purtida, 430 1.5. 48z, 494 (1977) Hhnd there
re sttuntions gshere & Metion to Quash (er b dismiss) 15 ayppro-
gpriefe, & may be substuinable. oy fampbell v, Qouisrans, 523
1L.8. 392 (1989)y our Supreme ourT theld that o while defendan?
ths 6fandﬁzq to chellenge diser{mintton &gc‘fnﬂ hfricen Amercsns
in the selechion of gr&nd jut:oroé., " ﬁzgardl&ss ef s or ther skin
Color, the. tccused suffers & significan ijury in fact when the com-
gpostfion of the grend jury s tatnted by racisd diserimingtion.”
Lampbell, 823 118, @ 391 |
On Bils 1suz, i order to show thal equel rfghﬁ wioletions have
oeeurced, w the cortedt of Mrand @Jrg selection, it 15 raqy?rad that the
defendent meets & *3-prong-test’ laid euif in Drstincde, U8 v.
Oville, Bt 1 sd 1092, 1104 (6% (ir. 1998) @!.PI.PWW Dusting dus Laued
gprofection anutysis to & defendant’s claim under the 5% Amendment),
L. the defendant must “establish that his group s one thet ©
b recoqnizable, distinet elass, singled odf for differadt treat-
ment under the lews, as wredhn, or us applisd ' Bastangda,
yao 8. @ 49Y.
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- 2%, the degre of underigpresanfation must be gproved
bq c@mﬁp%ﬁng the qpro[porﬁen of the grougp i the tofad
4pojpu L&P@W to the \,;pmlpofﬁzn culled fo serve s
grind Jurofs, over & significant peried of tine 4.

3%, the defindant must estublish that the selection yro-
crdure was susceptible f abuse or weas nof ractally
neutral.

Onet the difendant has shown substantial underrepresentation - 43 dene
the st case - of his or her group, the s mede oul” gprime facie
ease of diserimtnatory gpurpese, o the burden shiffs to the qovern-
mant to rebute thel case.” 1d. @ 4as

With regard to the Weftfioners Soth Amendment challenge,
the district eourt found there was “Significant underrypresentution’
of AMricen fimencans tn the elistricty jurg po0 (. (4R No. 103 Pugz X
250, Q@qper’fa HRecommendetion) The districh court theld, hewever,
that this anderreprestdion - slene wes not dispesidive & that™
sbsurit evtdence of ystemalic exclugion” of which 't found non,
Hhe Wetoner’s &% Amendment claam faled lso. (id. @ Pogeln®
RE(~283 fR. Ho. 107 qpﬁg&fﬁmﬁﬁqq, Order %d@fpﬁng ¢ ‘Am{)m\f?r}g over
Objection) hut an ervor that is nof resisfed s approved, dind the
grand Jury that tndcfed ﬁﬁsoﬁipaﬁﬁoh&r wus constifuifionally
inﬁrm i s raceal (iom[p(o&ﬁom
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For wl the ronsons staded herein, the dekifionsr gprays this thonoruble
Bourt grunts s request for WReition for Rertibret.

Conelus on
(the gpefition ]Cor y qwrdt of rortrorart should be gr&n'Tﬁd‘
%wjpedfuﬂﬁ submiffed,
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