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Court of Appeals | .
Second Appellate District of Texas |
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'No.02-17-00046-CR
No. 02-17-00047-CR .~

JOsHUA ERIC TOWN_LEY;, Appellan_t_ ”
V.

THE STATE OF TEXAS

On Appeal from the 43rd District Court
Parker County, Texas o ,
Trial Court Nos. CR16-0114, CR16 0115 R

o _'Befote Walker and Pittman, ]] and Chatles Bleil (Semor _]ustlce Retired, Sltung by

- Assignment). .
Memorandum Opinion by Jusuce Plttrnan



MEMORANDUM OPINION

. In t\vo separate causes a )ury convicted Appellant Josvhua:Eﬁc ToWnley of one_ -

" count of sexual assault of a Ch.lld under seventeen——by penetranon of her mouth wnh '

A g:_hls pems—and found the enhancement allegatmn true and the trial court lmposed a:: »:

© life sentence, The trial coutt s'tacked the 'two sentences In ﬁve poxnts Appellant _' a

. 'complarns that in both causes,’ the tnal court’ abused its dlscrenon by

e resclndrng its orde_r granting a new trial (Point Oﬁe) ;

e denying his motion to. suppress and ad-mitting.during‘ the guilt—lnnocence:: o

phase State’s. Exhlblt 1 his wdeotaped interview with law enforcement
- (Pomt Four) R o S

e admittung State’s Exh1b1t 3 records concermng his priot military

conviction, as pfoof of the offense under Texas Code of Criminal = 3

Procedure article 38.37 and as proof of the sentencing enhancement

. allegation culminating in his mandatory life sentences (Pomts Two and o

TR Three); and

e admitting State’s Exhibit 4, a lcop'y of ‘text messag'es" sent j_by ‘ the
' complarnant s cell phone to lns cell phone (Point. Flve)

For the reasons stated herem we afﬁrm the trial court s ]udgments

BRIEF SUMMARY OF FACTS B

o The )ury heard ev1dence that Appellant sexually abused the complamant overa B

o -p_e_nod of years thle Appellasit and her mother were ina relauon’s_hlp_. At the _age' of - SR

A ’._four‘teen,<'_the complainant' made an outcty to her -mot_her," who notified law

1Our d1scuss1on and dlsposmon of Appellant s pomts therefore apphes equally S
g -to both causes. desp1te any use of the s1ngular form | S _ S



E enforcement ‘Child Protecuve Serv1ces (CPS) mterwewed the complalnant s brother_; -

| | and Appe]lant s son, both of whorn were also teenagers Dunng the mvestlgauon'

 Appellant also spoke with Investigator Pitman at ,the-Pafkef-county .Sher‘iffs offide,

“and 'I'nvesu'gator l?itrna-n videotaped the 'interyiew In the mterwew Appellant

i -confessed to sexually abusmg the complamant on several occasmns ‘the abuse o

B 1ncluded several 1nstances of Appellant penetratlng her mouth \mth hls pems S
'Appellant does not challenge the sufﬁc1ency of the ev1dence to support hJS:

" convictions.

_DISCUSSION

N RescisSion of Order Gr‘a'nti'n-' New Trial

- After the tnal Appellant ﬁled a timely notice of appeal On the same day, he -

i' the verdrcts were contrary to the law and the ev1dence He further alleged the tnal' _’ =

court had d1screuon to .gr;a_n_t a new trial “in the i int_er‘eSts of )'usuce__ and requested 'the T

' trial court to set aside th'e judgments andv or’der a new trial ‘on 'th"e metits. The tria.l :

- order, (2) statmg that it had granted the motion - erroneously and umntentlonally”,-?- R

- ﬁcourt granted the motmn but three days later s1gned an order (1) resc1nd1ng the pnor'

..and (3) denymg the motion, " The appellate record had not yet been ﬁled when the

o tnal court: resc1nded its order. . See Tex R App. P. 25. 2(g) (“Once the record has been_:- o

i h_ﬁled in the appellate court, a]l further proceedmgs in the tral court—except as.

| prov1ded other\mse by law of by these rules—wﬂl be suspended unnl the trlal courtv



. rec_eives the appellate—court mandate.”).

In hxs first pomt Appellant contends that the trial court rever31bly abused 1tsp Ul

.d1screnon by rescmdmg its order granung hls mouon

- | A Generally, a Trial Court May Freely Rescmd an Order Grantmg a NeW |

" Trial.

A tnal court has the power to rescind its order granung a new tnal mne alone :

-_ ﬂdoes ot limit thts power. Kirk ». State 454 SW.3d 511, 515 (Tex Cnm App 2015

o ' (ehrnmatmg the 75- day time hrrut nnposed by Awade/,éarzem v State 974 SWZd»-
| ,721 (Tex. Crim. App. 19.98)). Appellant 1gnor‘es Kzr,é and argue's that Awade/karzem;

. m whlch the Texas Court of Crnmnal Appeals overruled precedent to hold that 2 tnal': N

court has power albeit l1rmted to rescmd 1ts order on a mot:lon for new tnal, ,

. 974 S W 2d at 722 728-——was wrongly dec1ded

B Double Jeopardy Consrderatlons Could Stll Lumt a Tnal Court’ )

Freedom to Rescmd an Order Granung a New Trial. .

Focusmg on his nghts to-be free from double )eopardy, Appellant rehes on'i',:

| 'h_‘vHﬂdson v Louzszarza 450 U.S. 40 101 S. Ct 970 (1981) and Moone v. State 749 SWZd :

54 (Tex Cnm App 1988) to atgue that the tnal court abused its dlscreuon by:-"'- |

resc1nd1ng its order grantmg a new ‘trial because that order was the “functlonal |

_ eqmvalent of an acqmttal > See Awade/kanem 974 SWZd at- 724 (statmg that the:' v a "

. Court held 1n Moore that the grantmg of 4. new. tnal based on legally msufﬁclent

"ev1dence was the Eunctlonal eqmvalent of an . acqulttal causmg the tnal court s

]unsdrcuon to lapse under double - ]eopardy pnncrples ) Hlldioﬂ 'and Moor’e bo‘thf‘ |



:.mvolved orders grantmg new. tnals solely because of legally msufﬁctent ev1dence

| _'Hud.con 450 Us at 44, 1018, Gt at 973; Moore, 749 swzd at 56. The Hudson court: |

A'held that the Double ]eopardy Clause barred a retnal in those c1rcurnstances

1rnpl1c1tly holdmg that acqmttal was the appropnate remedy Huo’son 450 U. S at 44—— -

| "45 101 S. Ct at 973 The Moore coutt. held that the Double Jeopardy Clause barred-. -

| the tnal court from rescmdmg its order granung the new trial and that acqulttal was

the proper remedy 749 S. W 2d at 58

an order granung a new tnal the Awade//eorzem court both noted that Moore was‘ ST

In overruhng a lme-of priot case-s th-at had held a trialcour't“c'ould 'not rescind o

A

_’d1$ungu1shable from the lme of cases because it “1nvolv[ed] double ]eopardy‘

| con51de--rat10ns and ostens1bly overruled 1t along with other cases in - that line. R

. 974SW2dat724 728,

Unhke Hud.fon 'and Moore. however- neither Awadé/,éoriom nor Kir/e c0nceirned an

'order granung a motion for new tnal solely because legally 1nsufﬁc1ent ev1dence'f )

N supported the gmlty verdrct See Kzné 454 SWBd at: 512 (notmg the tnal court’

. 'revoked the defendant s deferred ad;udlcaﬁon commumty superwsxon ad)udlcated h1$»::' o

R gmlt and sentenced th and his “Mouon for Commutauon of Sentence complamed o

v.only of the sentence) Awaa’e/kamm 974 S \X/ 2d at 722 (noung the tnal court granted'

:; ‘jthe motion for new trlal because the defendant agreed to change h1s plea to gurlty in-

».exchange for deferred ad)udlcauon) The Kzr,é court also d1d not menuon Moore or:

: expres_.s-ly recogrnze a-Moor"e exceptmnvto the general rule-:a_ll_owmg- trial courts to free_ly'» '



: by expressly noung what 1t was not addressmg Spec1ﬁcally, the Kzr/e court d1d not

'a tnal court cannot rescmd an order grantmg a new trlal solely on the ba51s that lega.lly'

- address whether the trial court’s: ablhty to resc1nd an- order granung a
new- trial could be affected by events occurring after the grant of 2 new
trial, such as . . . the start of the new tiial [ot] whether a defendant’s

g double—]eopardy rlghts would affect a teial coutt’s ablhty to rescmd an
order gtanting a new trial after the new: trial has begun :

3 1nsufﬁc1ent ev1dence supports the verdlct is unclear |

, C | Appellant Is Not at R1sk of Double Jeopardy

il‘_Appellants mouan for new tral did not ra1se only legal sufﬁcrency as a ground for: .

'v::_ granung a new tﬂal When a mouon for new tnal is granted oft a ground other than .

- We do not need to resolve Moore's present v1ab111ty, however because

o Kzr,é 454 S.W. 3d at 511 n. 1 Thus Moore S contmued vahdxty for the propos1t10n thatf' |

lega.l SUfﬁClenCY, the Double Jeopardy Clause is not unphcated S o, g, Dermmgtorz n

f -State No OS 92- 01892-CR 1997WL 112750 at *1 (Tex. App -——Dallas Mar 14 1997 .

o ‘pet ret’d) (not des1gnated for pubhcauon) Carter v. State, 848 Sw.2d 792 796 (Tex

” ‘;App —Houston [14th Dist.] 1993 pet ref’d)

s ‘contrary to the law and the ev1dence but also (2) in the 1nterest of ]usuce The mot:Ionf"

Appe]lant s mouon sought a new. tnal (1) because the verdlcts were allegedly

E "d1d not metion. sufﬁc1ency, however the wordmg of the ﬁrst ground typlcally_ R o

B vlndlcates a challenge to the sufﬁc1ency of the ev1dence to support the conv1cuon S ee

- State . Zalman 400 SW 3d 590, 594 (T ex. Cr1m App 2013) (“In Bogzm v; S’tate we heldf o



o 5-']270 SW3d 573, 580 .18 (Tex. Ctim. App 2008) (stating that a tral court would be

T the motion, and itis a ground that can be d1st1nct1ve frorn sufﬁcxency of the ev1dence: o

~ that allegations that a verdict was -against the law and the evidence r"aiSed a s-ufﬁciency L

- challenge and onél a sufﬁc1ency challenge ) (footnote ormtted) Bm‘ see C/ar,ée v S tate, :

: w1thm its d_tscretxon to refuse to set a monon for new trial “allegmg such a general g
o -_ground” as “the verdlct 1s contrary to the law and the ev1dence for - heanng but»
“ not1ng that. the trlal court could rule on a Braq’y issue rmsed at such a heanng by

- -‘grantmg or denymg the mouon)

Appellant ralsed his second ground “[]n the mterest of ]ustlce separately mi

_' .S'ee State 2. Herndon, 215 S.W.3d 901, 907 (Tex. Cnm App 2007) (notmg that grounds:_d, .
5 f for new trial hsted in appellate rule 21. 3 are “1llustrauve not exclus1ve and holdmg
that “[a] trial ):udg_iej_has discr‘etion- t'qgrant ,o_r deny_.'a_ nronon for -nejw‘_t_nal ‘in the
o interest of jus't_ice ’ but ‘justice; rne-ans ‘i,n. accordance» wlth the law”) (citadons .ornitted) 5

E Demzmgton 1997 WL 112750 at *1-2. -

The t_nal couft’s order grantlng Appellant s motion for new - tnal d1d not.

= ,indlcate the b'as1s fot the decxs1on -The. trial court could'have granted the motion m*' .
the interest of )ust:lce (or umntendonally, as the tnal coutt stated) Consequently, the - -
. order was not functlonally equlvalent to an acqmttal and the Double ]eopardy Clause',‘

was not nnphcated See Denmﬂgton 1997 WL 112750, at *1—2 Thus to the extent that» .

.a double-)eopardy hrmtauon on a tnal court’s power to rescmd an ordet grantmg a

| new_ tr1a1 rernains af’ter Kirk, that lm‘ntat[onf do'es notappl‘y’lhere. «



v D The Tnal Court Did Not Abuse Its Drscretxon by Rescrndmg Its Order o

o rescmdmg its order grantmg the mouon to arrest )udgment our, resolunon is- the I

- Granting Appellant a New Tnal

Applyrng Kzné ‘we hold that the tnal court had the power to freely rescmd its

L ‘order grannng 2 new tnal and therefore did not abuse its- dlscrenon by domg 50. Seeo

| ,Kzr_/e, 454‘ S,.\X/.-3d at 515.

To the extent Appellant also argues that the tiial court abused its d1$creuon by |

~ same. As ouf 51ster-court n Hous—ton- has explalned

_'Meme/ee v State, 171 SW.3d 551, 555 (Tex. App ~Houston [l4th Dlst] 2005, pet

- [A] tr1al court has all the necessary inherent powet to correct, modlfyi'
~vacate or amend its own rulings in order to effectuate its judgment. ‘So
- long as the court does not by its ruling divest itself of jufisdiction or .-
. exceed a statutory time table, it can simply. change its rmnd on 2 ruhng 3
- The abzlzgl to do 50 is @ necessary function of an efficient judiciary. :

3 ref’d) (c1tatlons and mternal quotaﬁon marks ormtted) We therefore hold that the .

o tnal court also- d1d not abuse its d1scretmn by resc1nd1ng 1ts order grannng the monon,‘ o

Cto a-rrest ]udgment. o

Havmg held that the tnal court d1d not abuse its drscrenon by resc1nd1ng its o

o order grantmg Appellant s “Monon for New Trial and Monon in Arrest of

l',_]udgment we overrule Appellant s first pomt =

II.

Appellant ﬁled a pretnal mouon to suppress arnong other thmgs, oral -

[ statements he made to law enforcement In the monon Appellant asserted that whrle‘ :



- detamed he had g1ven an oral statement \mthout an attorney present and WlthOllt

o bemg read his Mzranda warmngs Mzranda . An{ona 384 U S. 436 444 86 S. Ct 1602

o 1612 (1966) The tnal court demed t_he suppress1on motton after a heanng Dunng

o tnal the trlal court adrmtted State s Exhlblt 1, the recordmg of Appellant s 1nterv1ew '.

- with Invesugator Pltman over Appellant s ob)ectlons In the interview, Appellant

o -_adrmtted to comrmttlng multlple mstances of child sexual abuse agamst the‘

. complamant, mcludmg muluple acts of penetratmg her mouth ‘with hls pems the :

- charged offenses

In hls fourth pomt Appellant contends that the tnal court erred by denymg l’llS R

: pretnal motmn to suppress h1s oral statement to Iaw enforcement and abused its

I d1screuon by overrulmg his ob]ecttons to the adrmssmn of the statement durmg tnal -

| .;Appellant argues that the only issue. 1s whether he was 1n custody dunng the mterv1ew

k A ; We review the Trial Court’s Demal of Appellant’s Motmn to Suppress
B Under a Blfurcated Standard of Rev1ew

We rev1ew a tnal court s rulmg on a motmn to suppress ev1dence under a

_ fj’blfurcated standard of rev1ew Amador Sz‘ate 221 S \W 3d 666, 673 (I' ex.. Cnm App

. v2007), Gugman 2. State 955 SWZd 85, 89 (I' ex. Cnm App 1997) In rev1ewmg the

s tnal court s dec131on we do not engage in our own factual review. Romero v S tate,

"-SOOSWZd 539 543 (Tex Cnm App 1990) Bestﬂ .S'fate 118 SW3d 857 861 (Tex

B App -—Fort \X/orth 2003 no pet) The trial judge i is the sole trier. of fact and )udge of

o V”the credlblllty of the w1tnesses and the welght to be glven the1r tesumony erde v.



R deference to the trlal court’s ruhngs on: (1) questxons of h1$tor1cal fact, even if the

State, 214 S W.3d 17, 24——25 (Tex Crim. App 2007) Therefore we nge almost total'. -

- tnal court s determlnauon of those facts was. not based on an evaluauon of credlbrhty

R and demeanor and, (2) -apphcatlon-..of;law-to'—‘fac't quesuons that turn 'On an evaluation

'_ 'of cred1b111ty and demeanor. Amador 221 SW. 3d at 673 Momfanez . S tate, 195 S. W 3d' '

' 5"101 108-09 (Tex. Crim. App. 2006) ]obmon " State 68 S.W.3d 644, 652-53 (Tex o

'l ﬁCfedlbllltY and demeanor of the witnesses, we review the tnal court $ ruhngs on those o

- Cdm. App 2002) But when apphcauon—of Iaw—to fact quesuons do not turn on the

607 (Tex. Ceimm, App 2005); ]obmon 68 S.W.3d at 652—53

o B.--i |

If Appellant Was in Custody Dunng the Intemew, He Should Have
o Recelved the Artlcle 38.22 Warmngs . )

'As tlus court has prewously explamed

'a‘The Umted States Constltutmn commands that no person “shall be‘ .

compelled in any ctiminal case to be a witness against himself.”
Constitutional and statutoty protections are triggered when a person

undergoes custodial  intefrogation.  “Custodial interrogation™ is the
“questioning initiated by law enforcement officers after a person has. -
been taken into custody ot otherwise deprived of his freedom of action

in any significant way.” Article 38.22 of the code of ctiminal procedure

~also. prohibits the use of statements that result from -a custodial " -
- 1nterrogauon w1thout cornphance with i its procedural safeguards

, ‘Custodial interrogation occurs when law enforcement ofﬁcers' .
question a person after taking him into custody ot depnvmg him of his -
freedom of action in any significant way. A court must examine all of

the - circumstances surroundmg the intetrogation “when deterrnmmg

-v-'whether someone is in custody, however the ulumate 1nqu1ry is sunply'

10

- .:j-quest10ns de novo - Amador, 221 SW3d at 673 E.rtmda 2. Staz‘e 154 SW3d 604 e



whether there was a formal arrest or restraint on the freedom of
movement of the degree assoc1ated with 2 formal arrest. B

. Wzl/zam.r v. State, 513 SW3d 619, 630 (Tex. App —Fort Worth 2016 pet rePd)'

. (c1tat10ns omltted)

The Texas Court of Crlrmnal Appeals has out]med four general mtuauons =

| wh1ch may constitute custody (1) when the suspect is phys1cally depnved of hlS o |

. o jfreedom of action in any s1gmﬁcant way, (2) When a law enforcement ofﬁcer tells the B |

| would lead a reasonable pefson to beheve that his fr'eedom of moveme'n't‘ has been_

B o '_51gmﬁcantly restrlcted or (4) when there is probable cause to arrest and law‘

;enforcement ofﬁcers do not. tell the suspect that he is free to leave Dozz/t/)z# v State,
E :931 SWZd 244 255 (Tex Cnm App 1996) Sbﬂetv .S'tate 732 S. W2d 622, 629 (Tex
. ‘Cnm App 1985) Par/éerv .S'tate No 02- 14-00044 CIL 2015 WL 1793718 at *2 (Tex |
N -App —Fort Worth Apr 16, 2015 pet ref’d) (mem op ,' not des1gnated for -

B pubhcatton) Appellant argues that opuon (3) is 1rnpl1cated here -

If Appellant was in custody When bemg quesuoned then he ‘was entltled to the .

_t Warmngs under art1cle 38.22 of the Texas Code of Cnrmnal Procedure Tex Code |
'Crlrn Proc Ann art. 3822 §§ 2(a) 3(a) (West 2018) Hm‘em 2. State 241 SW3d 520, . |
‘ '526 (Tex Cnm App 2007) (statmg that the arttcle 38 22 warnmgs “are v1rtually

- 1dentlca1 to the Mmmda warmngs except the statutory warnmg that an accused “has_ |

o the_ nght to_- tertmnate the 1nte-rv1ew; at any tlme,’_’_ Tex. Code er"im. Pr‘oc._ Ann.

11 -



- art. 38.22, § 2(a) (5) has no Mzmrzda counterpart) But Appellant had the 1nmal butdenv o

of provmg that his statement was the product of custod1a1 1nterrogat10n Herrera‘ '

= :'241 SWSd at 526 Wz//mm" 513 S. \X/3d at 631

C The Evidence Supports the Trial Court’s Conclusion that Appellant Was i ) o
S Not in Custody When He Spoke w1th Investlgator Pitman. | ;

Invesugator P1tman testtﬁed that '

He called Appellant and asked h1m to come to the shenft’s ofﬁce for an_ »

, 1nterv1ew
| Appellant arrived in street clothes;

‘ Appellant checked in with: recepnon and Investigator: Prtman escortedf

h1m through a secured entrance to reach the small 1nterv1ew room;

, The door to the 1nterv1ew toom was closed for pnvacy purposes, :

‘ Appellant was nelther handcuffed nor shackled

Appellant was netther under arrest nor in custody, v

_Investtgator P1tman d1d not read Appellant lns Mzmna’a nghts, |

' 'Invesugator Prtman told. Appellant that he was not under arrest not .

bemg detalned and was free to go' “[)]ust to let him know that he wasn’t

in custody

A person could leave the burldmg w1thout go1ng through the secured--"“

door

| The mterview -lasted about' an hour

' _Appellant left after the rnterwew and Investlgator Prtman escorted hrm_
out the secured door ' '

App.ellant was not arrested-that day; and o

12



o Invesugator Pitman told Appellant durmg the mterv1ew that he would be

 seeking an arrest warrant,

Appellant clalms with no support that “from the begxnmng[ he] 1nqu1red as to o
'whether he needed an attorney durrng the 1nterv1ew and that he was assured that he:
: »[dxd] not need counsel » Our review of the mterv1ew shows otherw13e When the

toprc of the outcry arose, Appellant told Invest1gator Pltman that (1) when Appellant |

S recelved the related CPS paperwork regardmg custody of his son, his fnends and o

B _,[i-farmly adwsed h1m to get a lawyer and (2) he contacted a lawyer who told h1m to -

L contmue to do what he had been domg, to be cooperatrve and t0 not answer .

. 5;, quesuons if he did not t feel comfortable After Appellant confessed he relterated to

Invesugator Pltman that he had been adwsed to. get a lawyer but said that he was not: _
'gomg to “lawyer up’ and was gomg to take respon31b1hty for h13 actions. Only after |
Invesugator Pltrnan told Appellant that he was. seekmg an | arrest warrant and":;. :
'E.__“explarned the walk through and bondlng process d1d Appellant ask “So at th.ts pomt_j ’

'- vshould I even get a lawyer>” Invesugator Pltman rephed that he could not glve legal'

- advice but that it “probably wouldnt hurt to talk to one agam because “1ts not3 L h

ﬁmshed here
.V AP—Pellant 'also contends- thatithe “coerciye?"'nature Of the’l env1ronment—the B
: v.locked doors, the “t1ny 1nterv1ew room whose door [was] closed > the “passageways
) -deep mto.the bowels of an obwously secured area ? “an openly armed agent of the

o State” who ° repeatedly lied to” Appellant to cause lnm to 1ncr1m1nate hlrnself—-and '

13



| Appellant s general knowledge that the pohce he are proof that he was in custody, and

| he argues that h1$ statement Was therefore 1nvoluntary An mducement does ‘not

o make a confess1on mvolun-tary unless it makes a suspect more' ljkely. to ‘-admit’” to.

_ comrmmng a crlrne of Whlch he is innocent. . Wax/yzngton 4. S tate, 582 S W2d 122‘

L 124 (Tex Crnn App [Panel Op] 1979) Fz.fber . State 379 SWZd 900 902 (Tex ’

i 'C-nm App 1964) Further trtckery ot decepuon does not make a confess1on" o

‘ 1nvoluntary unless it was destgned to convince an mnocent person to confess to a

. ctime or offended duet process Creagerv Sz‘ate 952 S. \W 2d 852 855 (T ex. Cnm App |

1997) Our rev1ew of Investtgator P1tman s test1mony and the recorded mtemewl, o

- dqes not raise those concetns.

o D. 'The Trial Court D1d Not Ett by Concludmg that Appellant Was NOt in

Custody and that His Statement to Investigator Pitman Was Voluntary,

-and the Trial Court Dxd Not Abuse Its stcretmn by Adrmttmg the._'

o Statement

Regardmg Appellant s allegauon of coetcion, the Umted States Supreme Courtu

E has held ina sumlar s1tuauon N

’ [Mathmson] came voluntanly to. the . pohce stauon where he was.
immediately informed that he was not under arrest. At the close of . Yo
~ hour interview [he] did in fact leave the police station without hindrance.

It is clear from these facts that Mathiason was not in custody “of ‘

K -other\mse depnved of hlS freedom of actton in any sxgmﬁcant way.” S

Such a noncustodial s1tuatton is not converted to one in which
. Miranda applies simply because a reviewing court concludes that, even in
~ the absence of any formal arrest ot testraint on freedom of movement, -
the questioning took place in a “coercive environment.” Any interview
-~ of one suspected of a crime by a police officer will have coercive aspects
ito it, simply by virtue of the fact that the pohce ofﬁcer is part of 2 law R



S ,Oregonv Matbzason 429 US 492 495, 97 S. Ct. 711, 714 (1977) Applylng Mat/yzason o

 enforcement system which may ultimately  cause the suspect to be
- charged with a crime. But pohce officers are not required to adrmmster h
- Miranda wamings to everyone whom they question.  Nor is the
- requirement of wasnings to be imposed simply because the quesnomngf
. takes place in the station house, or because the questmned person is one
whom the police suspect. Miranda Warmngs are reqmred only where -
: there has been such a restriction on a person’s freedom as to render him
- “in custody.” It'was that soft of coercive environment to which Miranda .
- by its terms was made apphcable and to which it is hrmted ’

o and the other cases c1ted above we hold that the record supports the tr1al court s .-
e deternunauon that Appellant s statement was voluntary and its 1mphed ruhng that he o

; Was not 1n custody when he made the statement We therefore hold that the tnal |

o court d1d not err by denylng Appellant s mouon to suppress and concludmg that h1s |

s “staternent wis Voluntary and d1d not abuse its dlscretton by adrmttmg the statement at .

_ trlal desp1te the mouon to suppress See id,; Stone v Staz‘e 583 8. W 2d 410 413 (T ex.

iCnm App [Panel Op] 1979) Panéer 2015 \WL 1793718 at *2—3 \X/e sustam th1$

- '? part of Appellant s fourth pomt

5 E. Appe]lant Does Not Adequately Bnef H1s Rule 403 Complamt About'

~His Statement’s Adm1ss1on into Ev1dence -

Appellant ] only addmonal ob)ectlon When hlS statement was offered at tnal

o 'Was under rule 403 of the Texas Rules of Ev1dence but he cloes not present any

: argument to support that part of h1$ issue grounded in rule 403 If a party prov1des N

R '} no argument or legal authonty to support- 1ts posmon the appellate court rnay»p

- _:- ?properly overrule the issue or pornt as madequately bnefed Tex R. App P. 38 1(0);
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‘_I_m‘zo 2. State 351 SW3d 878 896 (Tex Crim. App 2011) (cmng cases) cert;- dmzed?_
3 566 UsS. 1036 (2012) ~ We therefore overrule the remalnder of Appellants fourth'_
- pomt as 1nadequately bnefed

111’,_

:. A The Tnal Court Admltted Records of Appellant’s Pnor Mrhtary | o

- Conviction as Evidence of His Gurlt and as Ev1dence 'I‘nggenng a

. ,Mandatory ere Sentence S ERE

The State filed a pretrial notice under Texas Code of Criminal Procedure article .
38, 37 of its. intent- to offer State s Exhibit 3,2 records of Appellants prior rml1tary | L
convtcﬁon durmg guﬂt—mnocence and -2 notice under Texas Penal Code section
- 12 42(c)(2) of its mtent to offer the same records of the prror rmhtary conv1ctton to.
Cﬂhance his. punishment. ‘The noftices stated that in 1997 Appellant had been o

- convicted by a rmhtary court of an offense similar to sexual assault of a chrld under
.Te‘xas Penal Code section 22 011. or secuon 21. ll(a)(l) The records mcluded a:. |
.‘ : .strpulauon srgned by Appellant adrmtung that he had had sexual mtercourse Wlth a i_ . .}

| ) rfourteen— or ﬁfteen—year—old grrl LR
" Appellant ﬁled written | ob)ecuons opposmg the adrmss1on of State s Exhxbrt. -

3 under rules 401, 402 403 and 404(b) of the Texas Rules of Ewdence At the_::

zprer_nal article 38 37 heanng, he further ob]ected (1) the ev1dence wolated the- .. |

: | 2State s Exhibit 3A was adrmtted for record purposes only and not as ev1dence
fo _.'agamst Appellant we summanly overrule Appellant s complamts regardlng it

16



Confrontatton Clause, 2 “Sectlon 2(a) and (b) do not contemplate anythmg other‘ ‘4

" :than vtolauons of Texas law™; and (3) the conv1ct10n Wthl’l occurred in Georgxa d.td' o

o not otherwxse fall under the purv1ew of arucle 38 37 The trial court overruled the

ob)ecuons. : |
N At tnal the State moved to adnut State s Exhlblt 3 and Appellant “reurge[d] |
[hls] pnor ob)ectmns namely 403 along w1th all of the: other pnor ob]ectmns” ﬁled in -
5 written motions and raised orally The tnal court overruled the ob)ecuons |
| Durmg the )urys dehberauons of Appellant S gu1lt he ob]ected to" the State :
l: usmg his pnor rmlltary conv1ctton as an enhancement “There S no ewdence Ce
:showmg that | . the elements [of that pnor rmhtary clonvA1CUOn] are substanually o |

' "fi-.:sumlar” to the Texas Penal Code elements of sexual assault of a cthd under the age of _.

»' seventeen After the jury found Appellant gmlty of the sexual assault charged in each .

:' | case the State moved to admit dunng the pumshment phase all the ev1dence from the

: fgullt-1nnocence phase of trial, and Appellant “reurge[d] all. [hls] ob;ecﬂons regardtng . R

: -that ev1dence and spectﬁcally regardmg [State s] Exlnblt 3 ... reurge[d] all [lus] -
L ob]ecttons regardmg that evidence regardmg any kmd of pnor conv1ct10n namely .‘
:.403 ”The trlal court overruled those ob)ecuons and adtmtted the ev1dence The ]ury |

y _'found the enhancement allegauon true.

. B. The Trial Court D1d Not Abuse Its stcreuon by Admlttlng State s N

Exhlbxt 3 Under Article 38. 37 Section 2.

“In h15-'th1rd point, Appellant c_ot'npla'ins pnmartly of the 'trial“clour_t?_s_ adnﬁs'SiOn E

Y



_ ‘_ : '_of State ) Exh1b1t 3 dunng the gu11t~1nnocence phase under arucle 38.37 of the Texas; _

.Code of Cmmnal Procedure \We rev1ew the trlal court S adxmssmn of ewdence under _' :

-{”'amcle 38.37 for an abuse of discretion. R]der o State, 514 SW3d 391, 399 (Tex o

) App —Amanllo 2017, pet. ref’d) see also Dam v State 329 SW3d 798 803 (Tex _

o Cnm App 2010) (*We rev1ew a tna.l court’s dec1s1on to adrmt ev1dence [for] an abuse-' i

- of d1screuon 7)s cert. denied, 565 U.S. 830 (201 1)

Arucle 38.37, section 2(b) ‘which apphes to thts case because Appellant was on"r |

S :tnal for sexual assault of a chﬂd and mdecency w1th a chlld see Tex Code Cnm Proc
- _;-,Ann art. 3837, § 2(a)(1)(C) ©) (\West 2018, prov1des

o Not\mthstandmg Rules 404 and 405, Texas Rules of Ewdence and
. subject to Section 2-a, evidence that the defendant has committed a
- separate offense described by Subsection (a)(1) ., . may be admitted i in

 the trial of an alleged offense described by Subsecuon @)(1) ... fotany
bearing the evidence has on relevant matters, including the character of

" the defendant and acts performed in conform1ty with the character of - o
o the defendant. .~ : - - S

Id art. 38,37, 2(b). Section 2-2 ofartlcle 38.37 prov1des i_ R

Before ev1dence descnbed by Sectmn 2 may be mtroduced the tr1al' ,’ L
; ]udge must: :

1. 'determme that the ev1dence hkely to be admltted at trial WﬂI :
be adequate to support a finding by the jury that the

- defendant committed the “separate offense beyond a’

| »reasonable doubt; and ’ | o

(2) conduct a heanng out of the presence of the ]ury for thatj -
Apurpose R : D

N Idart 3837, gz-
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i Appellant initially argues, that evidence_isjadmissihle uride'r artlcle 3837 o_rily_:to
show’ a de-fendant"s'i- state- of rmnd ahd hi's. ..relau"'onship w1th the: c.:o'mp'lai'nant |
o ':Ap.pellant does not direct us to the place 1ri the record where he made this ob;ectlon

’below and we Clld not see it. m our rev1ew The complamt made on appeal must_'

comport with the complamt made in the tnal coutt of’ the error 1s forfelted C/ar,é n

’State 365 SW3d 333, 339 (Tex Cnm App. 2012) Low//v Staie 319 SW3d 687

691—92 (I‘ ex. Cnm App. 2009) (“A complamt will not be preserved 1f the legal bas1s‘

- of the complamt taised on appeal varies from the complamt made at tnal ’) Pena 2.

o -Z'S‘tate 285 SWSd 459 464 (Tex Cnm App 2009) (“Whether a partys parttcular;._

_ complamt is preserved depends on whether the complamt on appeal comports w1th-

':the cornplamt made at trial.”). Appellant has therefore forfeited thlS complaint In..

'Appellant suggests see Tex Code Cnm Proc Ann art. 38. 37 §1 artlcle 38 37 ‘i
: .:"‘:s.ectlonZdoes not, see zd' art. 38‘37 §2. | -
| Appellant s arguments in his brief regardmg rules 402 403, and 404b -
lrmstakenly prermsed——hke the rest of his argument——-—on sechon 1 and not on section
2 of arﬁcle .3:8.3'7 are likewise unavaihng

CCP Art. 38. 37 perrmts the mtroductlon of past crimes to. explam the -
~accused’s. state of mind and to show the relationship. between the =
" accused and a-child victim. In this case there was no matetial, contested )
fact on either such issue. The relatiofiship was shown and intent could
- jbe inferred from the direct evidence of the victim and the citcumstances.
in the record. ' The Appellant did not open up the tral for the
'dntroducuon of such ev1dence n cross exammatlon and did not tesufy
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Futthermore, the State from the get go went into such matters, Clearly -
the State offered such evidence to show that because the Appellant had ~
- had a conviction in the past it was likely that he had committed the = -
instant offense as well, Other than the age of the child in the prior -
" comviction there. is nothing similar between the facts therein and the _
- facts and circumstances presented in this trial. Such evidence of an act
- with a different victim in his 20’s sheds no light on either of the issues o
- Art, 38.37 refers to specifically with respect to the admissibility of such -
~ evidence. ‘Even under TRE, Rules. 402-404b such evidence ‘would not =
. have been admissible as it is .only for purposes of showing the
- Appellant’s bad character. In this case no evidence was inquired into
" that would have triggered the admissibility of such evidence under either -
Rules 403 or 404 and none of the evidence of SX-3/ 3A was directed to~
. proof of the 2 matters permitted under Art.38.37 CCP so that such
-~ evidence should not bave been permitted during the guilt-innocénce
~ phase of the trial. L ) R " B

- . 'Because we reject the premise of these atguments, we reject the arguments in toto. .-

S ;:App.ellant also atgues fhgt “fi]f theiLegisl-dt‘Lil.r_e‘ squght to ﬁ;andate adrmsmblhty o :

- then Ast. 38.37 is void because it contravenes the separation of powers provisions of
- our State Constitution (and by extension the due process provisions of the Federal

§ ~Conétitdﬁdr;) bet\vecn thé _Legi_slat_ive and judicial branches of ‘gqvemﬁxvcﬁt;"" Agam,

o Appellaht does not difecit_-us’ to this c'orjxiplaint ot the trial éOurtfs fuling:tﬁéfeéﬁ,-ﬁnd_

“we did not see cither in our review of the frecord. - The complaint is -thefefore

| forfeited. See Clark, 365 S.W.3d at 339; Loill, 319 S.W.3d at 691-92; Pena, 2858.W.3d -

. at 464; see also McNamara v State, No. 02-16-00422-CR, 2018 WL 2248665, at *7 (Tex.

* App.—Fort Worth May 17, 2018, 'p'et. ré_fd) }.A(rne‘bm..fép., vﬁ:ot ‘jde{s_‘igr,_x'_;atgd }f(})r: |

~ publication) -(ﬁoﬁhg It_'_hat".\'v-c_:_ would uphold ﬂme;fcohstitut;ionﬁlify of :arﬁcle,;,38.37,.i.

Cseciion @B).
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Havmg d13posed of. the arguments Appellant ra1sed in. h13 th1rd po1nt, we. o

i v'overrule 1t

L O%NS The :Tnal Court Dld Not Abuse Its D1scret10n by Admlttmg State s |
.~ Exhibit 3 as Proof of the Enhancement Allegauon ‘Undet Sectlon" -
12. 42(C)(2)(B)(v) of the Texas Penal Code o : :

In his second pomt Appellant complatns of the trial court ] adrmssmn of S
..;:': State s Exhlblt 3, the records of his pnor rmhtary conwcuon dunng the pumshment N
_-phase and of then: use to enhance his pumshment under secuon 12. 42(c) 2 (B)(V) of |

o the Texas Penal Code Sect10n 12 42(c) (2) prov1des in relevant part

: (2) (A] defendant shall be pumshed by i nnpnsonment in the Texas: .
o Department of Cnmmal Justice for hfe if: : -

(A) the: defendant is conv1cted of an offense

) .under Se_ctlon coa 21 11(a)(1) 22 021 or 22 011 ;?' -
' Penal Code; - t

..and"

(B) . - the defendant has been:p_reVious-ly‘ convicted of an offense;»:: |

(@ under Section ... 21.11, 22,011, [or] 22.021, or .

). .i'under the laws of another state contammg elementsp., - |
- that are substantially similar to the elements of an
offense hsted in Subparagraph . (i), ‘

Tex Penal Code Ann § 12. 42(c) (2) (West Supp 2018) (empha51s added)
Appellant s tnal ob)ectton to the use of hxs prior mlhtary conv1cnon to enhance. : o
‘:' h15 se-ntence ‘was tha_t»“[t]here $ 110 emdence . showmg that the elements [of the-' | o

pnor conv1ctlon] are - substant:ally smnlar to [hrs current] charges _HOWeve‘r,'_ o
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_‘ : Appellant does not complam in th.ls pomt on appeal that h1s pnor mxlxtary conviction. L

. '1s not substanually snmlar to hts conv1ct10ns before us. Instead he contends that the'

' _secnon 12. 42(c) (2) because the statute reqmres a conv1cnon from another state -Even s

: if Appellant s trial ob]ectJon preserved his complamt on appeal he loses on the rnents _

o 3The Texas Court of Cnrmnal Appeals has already held that conwcuons under the' S

laws of another state” in Penal Code Secnon 12 42(c)(2)('B)(v) 1ncludes pnor"

o conv1cuons under the [Umform Code of Mxhtary ]usuce] : Rm/ymg v Slate

_:f;353 SW3d 863, 866 (Tex. Crimn. App. 2011) cert, denied, 570 US 920 (2013) We”

o overrule this poruon of Appellant s second pomt

D - The State Sufﬁc1ently Linked Appellant to His Pnor Mlhtary Convrctxon

- Within tlus pomt Appellant also challenges the sufﬁctency of the ev1dence tymg |

o the rmhtary conviction to. htm \X/e resolve thls complamt in the same way that we:

o 'resolve typtcal complmnts that enhancement offenses alleged agalnst a defendant have- =

:j fiot been sufﬁctently tied to htm See Fz.t/é 2. State 538 SW3d 763 769——70 (T ex.

fof an enhancement offense the State must (1) prove the emstence of - the conv1ct10n

. App —San Antomo 2017, pet: granted) To establtsh that a defendant was conv1cted: o

| descnbed in the enhancement allegauon and (2) hnk that conviction to the defendant o

: ’;I F/ower.w State 220 SW3d 919, 921 (Tex Cnm App 2007) Bec,é 2. .S'tate 719 SWZd‘ ‘

L Fort Worth 2008 pet ref’d)
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As the Flowers court explained, L
No specific document or mode of proof is tfequired to prove these two
‘elements. There is no “best evidence” tule in Texas that requires that
" the fact of a prior conviction be proven with any document, much less
‘any ‘specific document. While evidence of a certified copy of a final
~judgment and sentence may be a preferred and convenient means, the
- State may prove both of these elements in a numbet of different ways, . ©
- including (1) the defendant’s admission ot stipulation, (2) testimony by a
..+ person who was present when the petson was convicted of the specified _
-~ crime and can identify the defendant as that person, of (3) documentary =
proof (such as a judgment) that contains sufficient information to
establish both the existence of a ptior conviction ‘and_‘t'he de_féndant,’s S
- identty as the person convicted.- Just as there is more than one way to -
- skina cat, there is more than one way to prove a prior conviction. .

> Flowers, 220 $.W.3d 'at~b92_1_—22 (f}o.ot‘r‘létevs omitted), - A i;riélvc_oﬁrt..abpses its disciétiqn,

R by zidmitti:.lvg"rc.(:o‘rds bf an lenhvance-mént offense (pén packet) abséht evideﬁce t.hatzihe- |

- ‘pé_rsoxi convicted of the offense charged in the pen packet 1s the defcéndagt :béfdre the |

| court B,eaé, 719 -S.W;Zd ét 210; Dm_zz}, 268 SW3d ét 715,

| :;: | Appeliént éo@plains that St;lte:;é Exhibitv&dc;esv npt:c;nyain"ﬁngerpﬁﬁ;s o“r?'a.:.

v photograph of tﬁe péfson_ QOhvictediand fhat-_thé State relied 0;1- “hearsay testlmony of
apersonwho was not prééent af.tihe Ume [’of thcniallege_d ﬁﬁor oiffensg]:-éox': e-vé:n 1n a

.rel-a;ﬁ(.),fr-ls-hip w1th” him then laﬁd*th@t as 2 nonexpert in hand-wriﬁrig anélYSis', “all S

S she could lawfully be -permitted to say was that the .signaturesj.on [State’s _E-:xlﬁbit_._3‘] o

: -épi')»éa.r'éd':.t(v'):'be’,’ Appellant’s ‘based on her familiarity with his signature.
. Inaddition to Appellant’s former wife's testimony ideatifying the signatures on
S thg documents in State’s_ Exh1b1t 3 as Appellant’s, other evidérice lmks him .tq the )

- person convicted iri the military conviction: -
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e Appellant and the person W1th the mlhtary conviction have the same ﬁrst ' »'
“name, last name, and m1ddle initial; the same birthdate; and the same
~ social secunty number;. | | - '

e Appellant’s wife testified that he had told her that he “was with .
' younger g1rl in the Navy” when he was in h13 early twenties; and -

. ‘In h1s interview with Investigator Pitman, Appellant adrmtted that he R

“got in trouble in the military,” that he and a.minot teenager had an
- “established sexual relanonsh1p” and “three different occasions” of
_consensual sexual intercourse in ‘Georgia, and that he had served
-eighteen months of a twenty-four-month sentence in the brig because of
“his conduct. : '

o Although the identic—al first and last na,-;,ema;ﬁe i:ﬁaals’ 'bifthdates' and social g
secunty numbers would hkely be sufﬁc1ent alone to hnk Appellant to the pnor
convxcnon see, e, g, Haas 2. State 494 S\X/3d 819 824 (Tex App- ——Houston [l4th_'

‘:lexst] 2016 10 pet) (relylng on same b1rthdate ‘same dnvers hcense number and o

? same ﬁrst and last name to hnk defendant to a pnor conv1ct10n) Appellant s

_’ adrmssmn in his interview w1th Invesugator anan that wh1le servmg in the mlhtary .

= ‘ ihe had sexually abused a teenager and been conﬁned as a result coupled Wlth l'us -

,\mfe s testlmony that he had told her about be1ng \mth “a younger g1rl” when he was L

e .1n the Navy-—-—both ahgned wuh the records 1ncluded in State s’ Exh1b1t 3—only o

. 1ncreased the we1ght of ewdence We therefore hold that the ev1dence sufﬁc1ently '

o _hnks Appellant to hls pnor nnhtary conv1cnon and that the tnal court d1d not abusef ) Lo

- its discretion by admitting 'S_tates Exhiblt 3 during the_._punishment',:phase., ,We -

- overrule Appellant’s second point. -
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by adrmttlng dunng the trial on gmlt—mnocence State’s Exhlblt 4 wntten records of :

. text messages sent from the complalnants cell phone to hlS cell phone number .

In h1s ﬁfth pomt Appellant contends that the tnal court. abused its dtscreuon o E

. Appellant 1n1ually ob)ected on hearsay and relevancy grounds under rule 403 as to

o g improper foundatlon because the State had not estabhshed that the phone number to

o _'heanng out51de the presence of the )ury Geuderz/ State 115 S. \W 3d 11 13 (Tex Cnm

) Wthh the texts wefe sent. belonged to h1m and that it was “a one-s1ded

- ev1dence 1s offered unless he has obtalned a runmng ob]ecuon or has requested a

) Aconv,ersauon. Later Appellant also ob]ected that the State had falled to properly

. testified about the content and s1gmﬁcance of the texts W1thout ob]ectlon

The preservatlon rule tequires .a party to ob)ect each time ob]ectmnable

o jApp 2003) see -also Lea’ay 2 Sm 983 SWZd 713 718 (Tex Cnm App 1998) __

" (e-xplarmng that Texas apphes ‘the “‘funllty rule,” mefanmg tha.t.even after a trral‘court

" overpules an objection to 'ev'idence- a party must keep mraki-ng -“fut:ile”’ objec-tions’ on

g _:'iauthenucate the exh1b1t He d1d not make a runnmg ob)ectmn Invesugator P1tman L

ST pain of 3Wai‘\"zer) Unob)ected to tesnmony about ob)ected~to ev1dence results in

forfexture of the ob)ecnon See C/ay v. State, 361 SWSd 762 767 (T ex. App —-Fort -

| Worth 2012 no pet) (“[B]ecause Wallace prov1ded tesmnony about the Lomsmna S

K records Wlthout ob)ecnon before and after appellant $ ob)ecuon to t_he adrmssron of

B the records and because appellant fa:led to obtain a running ob]ecuon, We__conclude _



';- | that he forferted hJs objection to the records adrmssron ’) (footnote ormtted) see also ‘

- 'Wa//éer v. Stat, No. 02- 16 00418- CR, 2018 WL 1096060, at *4 (Tex App —Fort'_' |

o L :Worth Mar 1, 2018 no pet) (mem op fot de51gnated for pubhcatJon)

Because Appellant d1d not make a runmng ob]ecnon and drd not ob1ect when -

S Invesugator Pitinan dlscussed the texts content and s1gmﬁcance we overrule

-Appellant 3 ﬁfth pomt as forfelted

CONCLUSION

/ s/ Mark T. Pmman
Mark T. Prttman
~ Justice

- Do‘N.o.t Pﬁbhsh .

Tex R. App P 47 Z(b)

Dehvered October 11 2018
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NO. CR16-0114, COUNT:I %6 ‘W%ﬁ%
TRN: 9139443949 \\\' ; ’%to 7%
THE STATE OF TEXAS * “l43rd2yUDICIAL

RICT COURT OF

)
‘

*

vs. 4

JOSHUA ERIC TOWNLEY |
State ID No.: TX07598381 * PARKER COUNTY, TEXAS
. JUDGMENT ON PLEA OF NOT GUILTY.
JURY FINDING OF GUILT WITH PUNISHMENT ASSESSED BY THE COURT
PENITENTIARY SENTENCE

Judge Presiding: Craig Towson Date of Judgment: February 16, 2017
Attorney Jeffrey Swain/ Attorney Andrew Herreth/

for State: Nikki Rhodes for Defendant: Alicia Cooper
Offense ‘

Convicted of: Sexual Assault of a Child

Statute for offense: Penal Code 22.011

Date Offense
Degree: Second Degree Committed: January 3, 2016

Charging Instrument: Indictment /Information

Plea: Not Guilty

Found by Jury: Guilty
Findings on Use
of Deadly Weapon: None

Punishment Assessed by: - The Jury

Plea to Enhancements: Not True

Finding on Enhancements: Found True

Jury Foreman: Ralph Vallejo

Date Sentence Imposed: February 16, 2017 Costs: s'll-}qm
Imprisonment in the Texas
Department of Criminal Justice -
Institutional Division for a term

Punishment and of LIFE and a Date to

Place of Confinement: Fine of $-0- Commence: February 16, 2017

Jail Credit: January 27, 2016 to January 27, 2016

. March 4, 2016 to date of judgment

Restitution: N/A
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JUDGMENT ON PLEA OF NOT GUILTY

JURY FINDING OF GUILT WITH PUNISHMENT ASSESSED BY THE COURT
PENITENTIARY SENTENCE

CAUSE NUMBER CR16-0114, COUNT I

SEX OFFENDER REGISTRATION REQUIREMENTS DO APPLY TO THE DEFENDANT. Tex.

Code Crim. Proc. Chapter 62. The age of the victim at the time of the
offense was: 14. :

On the day set forth above, this cause was called for trial, and the
State appeared by the above-named attorney, and the Defendant appeared in
person in open court, the above-named counsel for Defendant also appeared
on behalf of said Defendant. The Defendant having been duly arraigned and
it appearing to the Court that the Defendant was mentally competent, and
having pleaded ™“not guilty” to the indictment herein, both parties
announced ready .
for trial and thereupon a jury, to wit: the above-named foreman and eleven
others, was duly selected, impaneled, and sworn. Said jury, having heard
the indictment read and the Defendant’s plea thereto, and having heard the
evidence submitted, the arguments of counsel, and having been duly charged
by the Court, retired in charge of the proper officer to consider the
verdict, and afterward were brought into court by the proper officer, the
Defendant and counsel being present, and returned into open court the
verdict set forth above, which was received by the Court and 1s now-
entered upon the minutes of the Court as shown above.

Thereafter, the Defendant, having elected to have punishment assessed
by the Court, the enhancement paragraph(s), if any, were read and the
Defendant entered the plea to said enhancement paragraph(s) noted above.
Thereafter, the Court, having heard the evidence submitted relative to the
question of punlshment and the arguments of counsel returned into open
Court the verdict set forth above under punishment above, and with regard
to the enhancement paragraphs, if any, as shown above, which was received
by the Court and is
here now entered upon the minutes of the Court as shown above.

IT IS, THEREFORE, CONSIDERED AND ORDERED by the Court, in the
presence of the Defendant, that the said judgment be, and the said is
hereby in all things approved and confirmed, and that the Defendant is
adjudged guilty of the offense set forth above and said Defendant be
punished as shown above and that the Defendant is sentenced to a term of
imprisonment and a fine, if any,” as set forth above, and that said
Defendant be delivered by the Sheriff to the Director of the Department of
Criminal Justice - 1Institutional Division, or other person legally
authorized to receive such convicts for the punishment assessed hereln,
and the said Defendant shall be confined for the above named term in
accordance with the provisions of ‘law governing such punishments and
~execution may issue as necessary.

And the said Defendant is remanded to jail untll said Sheriff can
obey the direction of this judgment.
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JUDGMENT ON PLEA OF NOT GUILTY

JURY FINDING OF GUILT WITH PUNISHMENT ASSESSED BY THE COURT
PENITENTIARY SENTENCE -

CAUSE NUMBER CR16-0114, COUNT I

PRESIVWIJIG JUDGE

QM )(,;,9017.

DATE SIGNED ()

I certify that the fingerprints here set out were taken this day from
the thumbs and index fingers of the Defendant in this cause.

MRS. SHARENA GILLILAND OR Bailiff of the 43rd Judicial District
District Clerk of Court

Parker County, Texas

By: . B
Deputy District Clerk

Date: | Date: }ll(pl i

Left Thumb Left Index Finger Right Index Finger Right Thumb
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NO. CR16-0114 g Al 258D
| | COUNT II Gy 0 47,,;;,)(,?
U s
THE STATE OF TEXAS * IN THE 43rd JU’Blg%L %4
vs. * DISTRICT COWRT OF 7. ¥/

5OSHUA ERIC TOWNLEY * PARKER COUNTY,

JUDGMENT ON JURY VERDICT OF NOT GUILTY

Date of Verdict: February 15, 2017
Defendant: Joshua Eric Townley
Judge Presiding: Honorable Craig Towson

Attorney for State: Don Schnebly/Jeffrey Swain/Nikki Rhodes
Atfo:ney for Defendant: Andrew Herreth/Aiicia Coopér
Offense: Indecency with a Child |

Jﬁry Verdict: Not Guilty

On the day set forth above, this cause was called for trial,
and the State appeared by the above-named attorney, and the Defendant
appeared in person in open court, the above-named counsel for
Defendant also appeared on behalf of said Defendant. The Defendant .
- having been duly arraigned and it appearing to the Court that the
Defendant was mentally competent, and having pleaded “not guilty”
to the indictment herein, both parties announced ready for trial
and thereupon a jury was duly selected, impaneled, and sworn. Said
jury, having heard the indictment read and the Defendant’s plea
thereto, and having heard the evidence submitted, and having een
duly charged by the Court, retired in charge of the proper officer
to consider the verdict, and afterward were brought into court by
the proper officer, the Defendant and counsel being present, and
returned into open court the verdict set forth above for Count II
of the indictment in this cause only, which was received by the Court
and is now entered upon the minutes of the Court as shown above.
[Verdict in Count I was guilty - See Judgment on Plea of Not Guilty
Jury Finding of Guilt with Punishment Assessed by the Court
Penltentiary Sentence, entered in this cause on February 16, 2017)

It is therefore, CONSIDERED AND ADJUDGED by the Court that the
said Defendant is hereby acquitted of the charge for which he was
trieg herein in Count II, as reflected above and in the indictment
in this cause. ' :

| Loy oe Sffbuis
SIGNED on this the _ ol —day ofg dAA(J}( , 2017,

UUDé;; RESIDING

43rd Judicial District
Parker County, Texas




NO. CR16-0115
TRN: 9139443949

THE STATE OF TEXAS *

-VS. * ‘

JOSHUA ERIC TOWNLEY S * . P "
State ID No.: TX07598381 * - PARKER COUNTYf@?EXAS

. JUDGMENT ON PLEA OF NOT GUILTY
JURY FINDING OF GUILT WITH PUNISHMENT ASSESSED BY THE COURT
PENITENTIARY SENTENCE

Judge Presiding: Craig Towson Date of Judgment: February 16, 2017
Attorney Jeffrey Swain/ Attorney "Andrew Herreth/

for State: Nikki Rhodes for Defendant: Alicia Cooper
Offense

Convicted of: Sexual Assault of a Child

Statute fof'offense: Penal Code 22.011

Date Offense )
Degree: Second Degree Committed: September 1, 2015

Charging Instrument:  Indictment/Infermatien

Plea: Not Guilty

Found by Jury: Guilty
Findings on Use
of Deadly Weapon: None

Punishment‘Assessed by: The Jury

Plea to Enhancements:.Not True

Finding on Enhancements: Found True

Jury Foreman: Ralph Vallejo

Date Sentence Imposed: February 16, 2017 Costs: $q04,9—9’
: Imprisonment in the Texas
Department of Criminal Justice -
: Institutional Division for a term

Punishment and of LIFE and a Date to
Place of Confinement: Fine of $-0- Commence: February 16, 2017
Sentence shall be served: Consecutively: )
Pursuant to Penal Code §3.03, this sentence shall consecutively with
the sentence imposed by the 43™ Judicial District Court of Parker
County, Texas, in cause no. CR16-0114, Count I, which was imposed on
February 16, 2017 in which the Defendant was convicted of Sexual
Assault of a Child and sentenced to life in TDCJ-ID and the sentence

in this cause shall not commence until the sentence in that cause has
ceased to operate.
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JUDGMENT ON PLEA OF NOT. GUILTY

JURY FINDING OF GUILT WITH PUNISHMENT ASSESSED BY THE COURT
PENITENTIARY SENTENCE

CAUSE NUMBER CR16-0115

Jail Credit: January 27, 2016 to January 27, 2016
March 4, 2016 to date of judgment
Restitution: N/A :

SEX OFFENDER REGISTRATION REQUIREMENTS DO APPLY TO THE DEFENDANT. Tex.
Code Crim. Proc. Chapter 62. The age of the victim at the time of the
offense was: 14. : ,

On the day set forth above, this cause was called for trial, and the
State appeared by the above-named attorney, and the Defendant appeared in
person in open court, the above-named counsel for Defendant also appeared
on behalf of said Defendant. The Defendant having been duly arraigned and
it appearing to the Court that the Defendant was mentally competent, and
having pleaded ™“not guilty” to the indictment herein, both parties
announced ready
for trial and thereupon a jury, to wit: the above-named foreman and eleven
others, was duly selected, impaneled, and sworn. Said jury, having heard
the indictment read and the Defendant’s plea thereto, and having heard the
evidence submitted, the arguments of counsel, and having been duly charged
by the Court, retired in charge of the proper officer to consider the
verdict, and afterward were brought into court by the proper officer, the
Defendant and counsel being present, and returned into open court the
verdict set forth above, which was received by the Court and is
entered upon the minutes of the Court as shown above.

Thereafter, the Defendant, having elected to have punishment assessed
by the Court, the enhancement paragraph(s), if any, were read and the
Defendant entered the plea to said enhancement paragraph(s) noted above. .
Thereafter, the Court, having heard the evidence submitted relative to the
question of punishment and the arguments of counsel returned into open
Court the verdict set forth above under punishment above, and with regard
to the enhancement paragraphs, if any, as shown above, which was received
by the Court and is ‘
here now entered upon the minutes of the Court as shown above.

IT IS, THEREFORE, ' CONSIDERED AND ORDERED by the Court, in the
presence of the Defendant, that the said judgment be, and the said is
hereby in all things approved and confirmed, and. that the Defendant is
adjudged guilty of the offense set forth above and said Defendant be
punished as shown above and that the Defendant is sentenced to a term of
imprisonment and a fine, if any, as set forth above, and that said
Defendant be delivered by the Sheriff to the Director of the Department of
Criminal Justice - Institutional Division, or other person 1legally
authorized to receive such convicts for the punishment assessed herein,
and the said Defendant shall be confined for the above named term in
accordance with the provisions of law governing such punishments and
execution may issue as necessary.

And the said Defendant is remanded to jail until said Sheriff can
obey the direction of this judgment.

PAGE 2 OF 3

now



JUDGMENT ON PLEA OF NOT GUILTY

JURY FINDING OF GUILT WITH PUNISHMENT ASSESSED BY THE COURT
PENITENTIARY SENTENCE

CAUSE NUMBER CR16-0115

DATE SIGNED

I certify that the fingerprints here set out were taken this day from
the thumbs and index fingers of the Defendant in this cause.

MRS. SHARENA GILLILAND OR Bailiff of the 43rd Judicial District
District Clerk of Court

Parker County, Texas

By:

Deputy District Clerk

Date:

R

Left Thumb Left Index Finger Right‘Index Finger Right Thumb
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OFFICIAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAS I 1-E COPY
P.0. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

411112019 T 9 " COA No. 02-17-00046-CR
TOWNLEY, JOSHUA ERIC Tr Ct. No. CR16-0114 PD-0117-19

| have this day received and flled the Appellants Pro Se Petition for Discretionary
Review. AT )

R

Deana Williamson, Clerk

JOSHUA ERIC TOWNLEY
ALLRED UNIT - TDC # 2118495
2101 FM 369 NORTH

IOWA PARK, TX 76367



OFFICIAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAs [ 1LE COPY
P.0. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

Cwepn
A R S
KO R
L ey

5/15/2019 dio = COA No. 02-17-00046-CR
TOWNLEY, JOSHUA ERIC Tr Ct No. CR16-0114 PD-0117-19

On this day, the Appellant's Pro Se petltlon for discretionary review has been
refused 5 |

e e e e
e oI

Deana Williamson, Clerk

JOSHUA ERIC TOWNLEY
ALLRED UNIT - TDC # 2118495
2101 FM 369 NORTH

IOWA PARK, TX 76367



OFFICIAL NOTICES Ftom COULT OF CEIMMAaL ALVEALS oF TEXAS
KECEVVING , FILinthy, 0y DEVYING  REHEpRING OF PDR

D=1 * Recenms, by Filing of Reafsanmty, may 29, 204
D-2 Dﬁvy/’m OF LLEHEALING , TUNE )G, 7819

APPENDIX D



OFFICIAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAS | 1-E COPY

P.O. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

i .
BT ey

5/29/2019 U757 <% 7 COA No. 02-17-00046-CR
TOWNLEY, JOSHUA ERIC Tr Ct No CR16-0114 PD-0117-19
| have this day received and flled the Appellants Pro Se Motion for Rehearing in

the above-styled and numbered cause S
Deana Williamson, Clerk

JOSHUA ERIC TOWNLEY
MICHAEL UNIT - TDC # 02118495
2664 FM 2054

- TENNESSEE COLONY, TX 75886



OFFICIAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAS & LLE COPY
~ P.0. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

R

6/19/2019 02-17-00046-CR
TOWNLEY, JOSHUA ERIC Tr Ct No CR16-0114 PD-0117-19
On thls day, the Appellant s Pro’ Se motlon for rehearmg has been denied.

Deana Williamson, Clerk

JOSHUA ERIC TOWNLEY
MICHAEL UNIT - TDC # 02118495
2664 FM 2054

TENNESSEE COLONY, TX 75886



- PETITIONERS (OMBINED MIOTION FIR NEW TRAM Jf0)
MOTION /N ARREST OF JUDEMENT, FEBRUARY 22,2017

(3pp)

o APPEI\!D\X E



Filed: 2/22/2017 4:43:41 PM
"Sharena Gilliland . -

District Clerk _
Parker County, Texas
Linda Padilla
| | , NO CR16-0114 & CR16-0115
. :STATE OF TEXAS _ - § IN THE DISTRICT COURT
- | §
\LN 7 § 4_3rd JUDICIAL DISTRICT .
J_OSHUA ERICTOWNLEY § PARKER COUNTY, TEXAS ‘

- . MOTIONFOR NEW TRIAL AND MOTION IN ARREST OF JUDGMENT
o TO THE HONORABLE JUDGE OF SAID COURT- : |
- COMES NOW Joshua Eric Townley, the Defendant in the above styled and numbered g
cause, and files tlns Motion for New Tnal and Motron in Arrest of Judgment pursuant to Rules |
_ 21 and 22 of the Texas Rules of Appellate Procedure and in support thereof would show thrs
.V court the followmg | | | | | . | .

1. The Defenda.nt was. Sentenced on February 16 .20'17 - This Mot'i'on ﬁled'vvithi"n -
R the tlnrty-day tlmetable is therefore trmely A hearrng must be commenced before the 75th day "
: aﬁer the sentence, whrch is May 2 201 7 or this motro,n is overruled by operanon of law ,- -

7 2 The verdrct in this cause is conlrary to: the law and the evrdence See Tex R |
| .__..AppP213 o o
3. The trial court has the drscretxon to grant a new tnal in. the mterests of Justrce,

| the Court of Cnmmal Appeals has emphasrzed |

. For more than one hundred and twenty years, our trial judges have had the dlscretxon to

grant new tnals in the interest of Justlce In Mullins v. State 37 Tex 337 339-340.
(1872-73), the Supreme Court, whrch at that time had cnmmal Junsdrctron, held ., |
The drscretlon of the Dlstnct Court in grantmg new tnals, is almost the only

- »pro_tectlo_n to _the ertrzen ag’amst the dlegal or oppre_ssr've verdicts of prejudlced,



4

careless or 1gnorant Junes and we thmk the Dlstnct Court should never hesrtate,
to use that d1screhon whenever the ends of j Jusuee have not been attamed by those
verdrcts » _ ‘ | |
State v. Gonzalez, 855 S.W.2d 692 (Tex. Crim. App 1993)
4. f For the foregomg reasons, and for such other reasons that may anse on the |
4 heanng of t}us Motron Defendant requests a new tnal | |
WHEREFORE PREMISES CONSIDERED Defendant prays that the Court set aside
: ‘the Judgment of convrctlon entered in thrs cause and order anew tnal on the merits.
| ’ Respectﬁrlly submltted |
‘James R. erson '
933 W. Weatherford |
- Suite212 =
o Fort Worth, Texas 76.102 R

- Tel: (817) 335-3346
- Fax: (817) 332-1293

K J\mlsonlawyer@gmarl com
- Attorney for Joshua Eric Townley. |

CERTIFICATE OF PRESENTM.ENT
By srgnature above 1 hereby cemfy that a u'ue and correet copy of the above and

| {foregomg has been hand-dehvered to the Ofﬁee for the 43rd Judrcral Drstnct Court of Parker :

, ::_ County, onthrs day, February 16 2017


mailto:jwilsonlawyer@gmail.com

CERTIFICATE OF SERVICE FPEE L T
 This is to cemfy that on February gz, 2017 a true and correct copy of the above and

- foregoing document was served on the D1stnct Attorney s Office,. Parker County, by electromc .

- service through the Electromc Filing Manager




GPer OF “43rd TnpiciAL DisteicT éduk’f, C7 RANTING
- ReTrzionee’s Combingn mozior | FeBeusmey 24, 2007

APPENDIX  F



- Filed: 02/27/2017 10 55 a
" Sharena Gllhland '

District Clerk - o
' ' - Parker County, Texas
| NO CR16-0114&CR16-0115 " \Victofia " Taylor -
 STATE OF TEXAS S § IN THE DIS'I’RICT ﬁ@@ﬁk%‘%lgAPPEALS
S . : _ : : § ¢ - FORT WORTH, TEXAS ,
Covse: . _ , - § 43rdJUD1c1ALm&m1711z425AM -
' L _ - - § '~ .DEBRA SPISAK
- JOSHUAERICTOWNLEY R PARKER COUNTY TEXAS3'erk

ORDER . |

On F-ebruarv 24 2017 ‘came:on to be con51dered Joshua Eric . Townleys Motlon

for New Tnal and Motxon in Arrest of J udgment and sa1d motwn is hereby .'

~ TUDGE PREYIDING



FIRST NOTICE, MeMIRINDUM OPINION, ANO TUDGMENTS
OF SECON) APPELLATE DISTitic7 OF 7ERAS, MAeck 9, 2017

G- NOTICE TO PARTIES, mhrcH 10,2017 (] p)

G- Fllsy MemOemum 94N (2 4p)

G-3  JUDGMENTS © (RGOl % 02~ /7- 0064 CR
e CRI-OIIS 2 97 -/7-00047-CR

 APPeNDIX G



CrILE QUPY

COURT OF APPEALS
i i . : e SECOND DISTRICT OF TEXAS ) o
CHIEF JUSTICE : CLERK

TERRIE LIVINGSTON : o . TIM CURRY CRIMINAL JUSTICE CENTER, . . DEBRA SPISAK - -
_ - - , 401 W. BELKNAP, SUITE 9000 - o - o ,
JUSTICES ‘ ' o . FORT WORTH, TEXAS 76196 02” ' o . .CHIEF STAFF ATTORNEY
SUE WALKER - . -7 LISAM. WEST'
_ BILL MEIER _ , TEL (817)884- woo , o ) -
LEE GABRIEL . ' : . : . o - GENERAL: COUNSEL
. BONNIE SUDDERTH . ‘ FAX: (817)8841932 N .. % .. CLARISSA HODGES
" MARK T.PITTMAN o S v'vwwtxcouns golendcoa
_ March 10 2017
" Don Schnebly ﬁ - " District Clerk, Parker County
. Parker County District Attorney _ - 117 Fort Worth Highway .
117 Fort Worth St. o . Weatherford, TX 76086

- Weatherford, TX 76086 . . *DELIVEREDVIAE-MALL* -
- * DELIVERED VIA E-MAIL * : SR o .
' I ' ’ ‘Hon. Cralg Towson

3 v":*Jameis R. Wilson = - - ' - Judge, 43rd District Court, Parker County
-~ 100 Austin Ave., Suite 105 . - 117 Fort Worth Highway - .
. Weatherford, TX 76086 : - Weatherford, TX 76086 -

 "DELIVEREDVIAE-MAIL*  ~ *DELIVERED VIA E-M_AlL .

- Hon.David L. Evans
- ‘Regional Presiding Judge
.- Tom Vandergriff Civil Courts Bidg.
100 N; Calhoun St., 2nd Floor
~ Fort Worth, TX 761 96 :
T DELIVERED VIA E MAIL *

REf "Court oprpeaIs Number " 02-17-00046:CR
o anal Court Case Number:  CR16-0114

 Style:  Joshua Eti¢ Townley
- WL
The State of Texas

, The Second Court of Appeals issued an opmron and judgment in’ the above-_:
_referenced cause. Copies of the opinion and judgment are attached and can also be
.wewed on our Court’s webpage at: htfg //www_ xcourts.¢ ov/2ndcoa» :

Respectfully yours

DEBRA SPISAK CLERK

;Omw


http://www.txcourts.gov/2ndcoa
http://www,txcourts.aov/2nrir.na

SECOND DISTRICT OF TEXAS ‘

FORT WORTH
' NO. 02-17-00046-CR
* NO. 02-17-00047-CR
| JOSHUAERICTOWNLEY ~ APPELLANT

FROM THE 43RD DISTRICT COURT OF PARKER COUNTY
TRIAL COURT NOS CR16—0114 CR16—0115 "‘

: MEMORANDUM OPINION'

Appeu_ari‘t’Joshua?Erié Townley timely filed a motion for new '.tr‘i.al' and a

See Tex. R. App. P. 21.4(a), 2622)). The trial court subsequently trmely-. |

“ " nofice of appeal from two judgments convnctmg him of sexual assault of a ChlId R

| ‘granted. TownI_ey’s motnon for new tnal See Tex. R- App P 21 --8(a) The

o grantmg of a motron for new tnal restores the case to |ts posmon before the._ |

’SeeTex R App P. 474



'-"former tnal See Tex R App P. 21 Q(b) Accordmgly, on our own motlon we

a -.'dnsmuss these appeals as moot

| 'PER CURIAM
'PANEL MEIER, GABRIEL, and SUDDERTH m

DO NOT PUBLISH
"Tex. R. App. P. 47.2(b)

DELIVERED: March 9, 2017



Joshua Eric Townley

) The State of Texas

" COURT OF APPEALS

| Reczweomo FILED 0

20!““3!3 M738

SECOND DISTRICT OF TEXAS .
* FORTWORTH

' NO.02-17-00046-CR

_?'§

o e o >

 From the 43rd Distﬁct Coun : - |
: of Parker Cwnty (CR16-O1 14)
 March9,2017

.P_ercuriam_

(nfp)

JUDGMENT

Thls court has eonsldered the. reoord on appeal in this ease and holds that :

a = the appeal should be dnsmlssed It is ordered that the appeal is dasmnssed

- SECOND DISTRICT COURT OF APPEALS :
PER CURIAM

: *NME&@.&%W amsrt;{imzun j  |



COURT OF APPEALS
: SECOND DISTRICT OF TEXAS
FORT WORTH -

NO. 02-_17-00047‘-0,er :

Joshua Eric Townley § _From the 43'r‘d”D'istﬁot CoUrt" .
R § of Parker County (CR16—0115) o
v. _ o B - § ~;.March9 2017
| | o | §‘ :.PerCunam
'} -The State of_'T_eX_as _fiv B §‘ (nfp)
- | JUDGMENT
- This court has consrdered the record on appeal m thrs case and holds that

- _the appeal should be dcsmlssed lt is ordered that the appeal |s dtsmrssed

' SECOND DISTRICT QQURT OF APPEALS

PERCURIAM



RESCIND NG CADER I LESPONSE 7O SECOND APPELLATE
DISTZIET OF TEXAS DISMISSAL O6F AVEALS A5 midOT
FILED MALLH 10, 20T (dated FEBRuMy 27, 2017)

APPENDIX H



NO. CR16-0114

_ THESTATEOF TEXAS

§
§
| . § OF: |
: - o o - § SP!SAK
'._JOSHUA'ERIC TOW_NLE;Y , § PARKER OOUNTY S

~ ORDER AMENDING ORDER ON MOTION FOR NEW TRIAL AND MOTION IN
o ARREST OF JUDGMENT AND WITHDRAWING PRIOR ORDER ’

. ~ On February 24, 2017 the Coun considered the Defendant -] Motron for New Trial -

~ and Motion in Arrest of Judgment ‘The court erroneously and unintentionally granted said
- motion. Accerdlngly, itis therefore T - o .

-, ORDERED that the Motion for New Trial and Motior in Arrest of Judgment is
- DENIED and the prior order isrescinded. ‘ o

_SIGNED on this the Q s Ldayof -

2017. |

L

JUDGE 43rd Judlcial Dlstrlct
Parker Co nty exas .




ORDER OF SECOND AEULATE PISTRICT SF TEIAS LEINSTHIG
APPEALS Iv RESPONSE TO 430l TUDICIAL Disteicr Cours’
HESUNOING GRDEE., INAREH Il 267 (2pp)

APPENDIX T



o N -
e X U 53"?&,
~ COURT OF APPEALS ™,
- - ‘SECOND DISTRICT OF TEXAS My ‘
FORTWORTH R N
 NOS. 0247.00046.CR
~ 02447.00047-CR
| JOSHUAERCTOWNEY APPELLANT
| THESTATEOFTEXAS - STATE

FROM THE 43RD DISTRICT COURT OF PARKER COUNTY
TRIAL COURT NO. CR16~O114 CR16-0115 o

N oRoER

On March 9, 2017, we drsmissed these appeals as moot because the trial*

7 court timely granted appellants motion for new tnal See Tex. R App P. 21, 9(b).

| Unbaknownst to thrs court before we drsmlssed these appeals the tnal court -

: "srgned amended orders denymg appellant’s motron for new tnal and resomdlng -
the orrginal orders grantlng appellant's motion for new trral Therafore these:

I_ B appeals are not moot.



i _:eplnlen end Judgment deted Merch 9,.2017, end relnetete theee eeueee on the :

~coutts docket, See Tex. R APP. P. 18.1(a).

- 'etterneye of record, the trlel ceurt Judge, the trial eeurt clerk end the eourt |

- FILECOPY .

Accerdlngly on the court's own metlen we wlthdrew our memorandum :

. j The elerk of thle ceurt is: dlreeted to trenemlt e cepy of this order to the'

reporter

o DATEDMerch 16 2017

 PERCURAM



