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STRICT COURT
IN THE UNITED STATES DISTRICT COURT  UNED e o OF TEXAS

FOR THE SOUTHERN DISTRICT OF TEXAS etrcr
HOUSTON DIVISION
nov & 7 2002
CHARLES D. RABY, |
WCHAEL N. MILBY, CLER
Petitioner, .
: H-02-0349

JANIE COCKRELL, Director,
Texas Department of Criminal
Justice-Institutional Division,

LR L LD LD LI DR UON U O U LON

Respondent.

MEMORANDUM AND ORDER GRANTING SUMMARY JUDGMENT AND
DENYING WRIT OF HABEAS CORPUS

Charles D. Raby has petitioned for a writ of habeas corpus, and Janie Cockrell has moved
for summary judgment. The court is of the opinion that on Cockrell’s motion for summary judgment
Raby’s petition for a writ of habeas corpus should be DENIED.

Background

Petitioner Charles D. Raby, currently in the custody of the Texas Department of Criminal
Justice, filed this federal habeas corpus application. Because this is Raby’s first application for
federal relicf, a brief history of the case is included.'

Raby was convicted of capital murder in June 1994, in the 248™ District Court of Harris

County, Texas, for the murder of Edna Franklin in October 1992. The indictment alleged that Raby

: For convenience, the facts are adapted largely from the opinion of the Texas Court

of Criminal Appeals affirming Raby’s conviction and sentence. See Raby v. State, 970 S.W.2d 1
(Tex.Crim.App.1998) (en banc). Citations to the trial record will appear where this opinion
elaborates on the Court of Criminal Appeals’ recitation of the relevant facts.

| QO
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murdered Franklin during the course of a robbery, sexual assault or burglary in her home. 27 Tr. at
8.

Edna Mae Franklin, the 72 year old victim, lived with her two adult grandsons, who were
Raby’s friends. Although Franklin barred Raby from her home, her grandsons often snuck him
through a window and allowed him to spend the night. On the night of Franklin’s murder, the two
grandsons left their grandmother at home and went out. On their return, one of them discovered
Franklin dead on the living room floor. She had been severely beaten and repeatedly stabbed, and
her throat was cut. She was undressed below the waist. The contents of her purse were emptied on
her bedroom floor. Police concluded that the murderer’s point of entry was the same window
through which the grandsons had allowed Raby to enter the house. After further investigation, police
arrested Raby for the offense, and he confessed to killing Franklin.

Before trial, Raby moved to suppress his confession. The police officers who questioned him
testified to the informed and voluntary nature of the confession. Raby also testified at the
suppression hearing. His version of events did not differ markedly from the police officers’. Raby
testified that he saw the officers putting his then-girlfriend, Mary Gomez, and her baby into a car.
He asked where the police were taking them and was told they were going home. Id. at 69.

He also testified that while driving to the police station, the police told him they could “get”
Gomez for aiding Raby in the murder based on her failure to contact the police when she knew
Raby’s whereabouts after the murder. /d. at 70. Both the officer who drove Raby to the police

station and the officer who interrogated him denied this. 26 Tr. at 91-92, 94-95. Raby said that he

2 “Tr.” refers to the transcript of Raby’s trial, including pretrial proceedings. The

number appearing before “Tr.” is to the volume number of the transcript. For example, “27 Tr. at
8" refers to volume 27 of the trial transcript at page 8.

2
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believed the police took Gomez and the baby home. After arriving at the police station, however,
he heard the baby crying and Gomez trying to soothe the baby. When he asked about her, the police
told him she would be held for a little while in case they wanted to talk to her. He asked to talk to
her, but testified that he was not permitted to at that time. He testified that the police did allow him
to talk to Gomez after he gave his statement. 25 Tr. at 71-77. One of the officers testified that he
did not even begin the interrogation until after Raby spoke to Gomez. 26 Tr. at 95-96. The police
said nothing else to Raby about Gomez or the baby. 25 Tr. at 76-77.

On cross examination, Raby conceded that the police read him his warnings three times, that
he understood the warnings, and that he knowingly and intelligently waived his rights. While Raby
stated that he was concerned that Gomez might face charges, he admitted that the police never
threatened that she would be charged if he did not sign the confession. He expressly said that he
signed the confession voluntarily and because it was true. /d. at 74-83. The trial court denied Raby’s
motion to suppress his confession. 26 Tr. at 103.

At trial, Raby pleaded not guilty to the charge of capital murder. The testimony of several
witnesses placed him near Franklin’s house on the day of the murder, and one witness saw him with
a knife. See, e.g., 28 Tr. at 289-319. Sergeant Bill Stephens, one of the arresting officers, told the
jury that he tried to serve the arrest warrant on Raby 1n at least three locations, including Gomez’
home. When he arrived there, he learned that Raby fled moments earlier. 29 Tr. at 371. Gomez
testified that Raby was at her home when he received a phone call from his mother informing him
that the police were looking for him. He fled a few minutes before the police arrived. 28 Tr. at 325-
26. The jury found Raby guilty of capital murder.

At the punishment phase, the state introduced evidence of a number of prior offenses and bad
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acts. Witnesses testified to a series of assaults committed by Raby, with the victims including
Raby’s girlfriend, his stepfather, a ten year old boy, a two year old girl, a friend’s mother, and others.
Among the many assaults on his girlfriend, one occurred while she was pregnant with his child, and
one occurred while she was holding the infant. While incarcerated, Raby reportedly attacked jailers
and sheriff’s deputies, fought with other inmates, and was found with weapons. Witnesses also
testified about Raby’s involvement in several convenience store robberies. Raby offered testimony
at punishment related to his troubled childhood, including his mother’s mental problems, his
commitment to foster care and institutions, and episodes of physical and verbal abuse. Other
witnesses testified that Raby had a peaceful disposition and that his problems during incarceration
were provoked by jailers. The jury found that Raby presented a future danger and that the mitigating
evidence did not justify a sentence of life imprisonment rather than death. As required by Texas
statute, the trial court then sentenced Raby to death.

The Texas Court of Criminal Appeals affirmed Raby’s conviction and sentence, Raby v.
State, 970 S.W.2d 1 (Tex.Crim.App. 1998), and the United States Supreme Court denied certiorari,
Raby v. Texas, 525 U.S. 1003 (1998). Raby then filed a state application for post conviction relief:
it was denied by the Texas Court of Criminal Appeals on January 31, 2001. Raby filed this federal

habeas corpus petition on January 30, 2002, and amended it on May 8, 2002.
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Discussion

A. The Anti-Terrorism and Effective Death Penalty Act

This federal petition for habeas relief is governed by the Anti-Terrorism and Effective
Death Penalty Act (AEDPA), which became effective April 24, 1996. See Lindh v. Murphy, 521
U.S. 320, 335-36 (1997). Under the AEDPA, federal habeas relief based upon claims that were
adjudicated on the merits by the state courts cannot be granted unless the state court’s decision
(1) “was contrary to, or involved an unreasonable application of, clearly established federal law,”
or (2) “was based on an unreasonable determination of the facts in light of the evidence presented
in the state court proceeding.” 28 U.S.C. § 2254(d).

The “unreasonable application” standard permits federal habeas relief only if a state court
decision identifies the correct rule from Supreme Court case law but unreasonably applies the
rule to the facts before it or ““if the state court either unreasonably extends a legal principle from
[Supreme Court] precedent to a new context where it should not apply or unreasonably refuses to
extend that principle to a new context where it should apply.” Terry Williams v. Taylor, 529 U.S.
362, 406 (2000).” In applying this standard, this court must determine (1) what was the decision
of the state courts and (2) whether there is any established federal law with which the state court
decision conflicts. Hoover v. Johnson, 193 F.3d 366, 368 (5" Cir. 1999). The state court’s

factual determinations are presumed correct unless rebutted by “clear and convincing evidence.”

On April 18, 2000, the Supreme Court issued two separate opinions, both originating
in Virginia, involving the AEDPA, and in which the petitioners had the same surname. Terry
Williamsv. Taylor, 529 U.S. 362 (2000), involves § 2254(d)(1), and Michael Williams v. Taylor, 529
U.S. 420 (2000), involves § 2254(¢)(2). To avoid confusion, this court will include the full name
of the petitioner when citing these two cases.
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28 U.S.C. § 2254(e)(1).

B. Procedural Default

When a state court declines to hear a prisoner’s federal claims because the prisoner failed

to fulfill a state procedural requirement, federal relief is generally barred on that claim. Sayre v.
Anderson, 238 F.3d 631, 634 (5" Cir. 2001).

In all cases in which a state prisoner had defaulted his federal claims in state court
pursuant to an independent and adequate state procedural rule, federal habeas
review of the claims is barred unless the prisoner can demonstrate cause for the
default and actual prejudice as a result of the alleged violation of federal law, or
demonstrate that failure to consider the claims will result in a fundamental
miscarriage of justice.

Coleman v. Thompson, 501 U.S. 722, 750 (1991).

C. The Standard for Summary Judgment in Habeas Corpus Cases

“As a general principle, Rule 56 of the Federal Rules of Civil Procedure, relating to
summary judgment, applies with equal force in the context of habeas corpus cases.” Clark v.
Johnson, 202 F.3d 760, 764 (5™ Cir.), cert. denied, 531 U.S. 831 (2000). Insofar as they are
consistent with established habeas practice and procedure, the Federal Rules of Civil Procedure
apply to habeas cases. See Rule 11 of the Rules Governing Section 2254 Cases. In ordinary civil
cases, a district court considering a motion for summary judgment is required to construe the
facts in the case in the light most favorable to the non-moving party. See Anderson v. Liberty
Lobby, 477 U.S. 242, 255 (1986) (“The evidence of the nonmovant is to be believed, and all
justifiable inferences are to be drawn in his favor”). Where a state prisoner’s factual allegations
have been adversely resolved by express or implicit findings of the state courts and where the

prisoner’s evidence fails to demonstrate clearly and convincingly that the statutory presumption
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of correctness has been rebutted, the facts of a case may not be resolved in the petitioner’s favor.
See Marshall v. Lonberger, 459 U.S. 422, 432 (1983); Sumner v. Mata, 449 U.S. 539, 547
(1981); May v. Collins, 955 F.2d 299, 310 (5" Cir. 1991), cert. denied, 504 U.S. 901 (1992);
Emery v. Johnson, 940 F.Supp. 1046, 1051 (S.D. Tex. 1996), aff"d, 139 F.3d 191 (5" Cir. 1997),
cert. denied, 525 U.S. 969 (1998). Consequently, where facts have been determined by the
Texas state courts, this court is bound by those findings.

1. Ineffective Assistance of Counsel

Raby challenges his conviction and sentence on 13 separate grounds. First, he argues that
he received ineffective assistance of counsel at trial and on appeal (Claims For Relief I, II, and
I11).

a. Ineffective assistance of counsel at the suppression hearing

Raby claims that his counsel failed to develop and present a compelling case for
suppression of his confession because: (1) counsel never learned that Raby was intoxicated and
had no memory of entering the Franklin home or committing the crime; and (2) the statement
consisted of Raby’s answers to yes or no questions posed by the police. Raby also implies
something sinister in the absence of audio or video tape of the statement, viewing this as evidence
that the police have “something to hide.” He also contends that his statement to the police was
false, and that an investigation of his personality and psychological makeup would have revealed
to counsel his susceptibility to making a false confession. Finally, Raby contends that he was
coerced to confess by an implied threat to prosecute his girlfriend, Mary Gomez, for aiding and
abetting the murder. Unfortunately for Raby, the obdurate reality and the facts do not coincide

with his theories.
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1. Exhaustion of State remedies.

Raby failed to raise this claim either in his direct appeal or in his state habeas corpus
petition. AEDPA requires that a prisoner exhaust his state remedies before raising a claim in
federal court. A federal court cannot grant an application for a writ of habeas corpus on behalf of a
person in state custody unless the applicant has exhausted the remedies available in the state courts,
there is an absence of state corrective process, or circumstances exist that render such process
ineffective to protect his rights. 28 U.S.C. § 2254(b)(1). The standard requires that petitioners
advance in state court all grounds for relief, as well as factual allegations supporting those grounds.
This rule extends to the evidence establishing the factual allegations themselves.

Ordinarily, a federal petition that contains unexhausted claims is dismissed without
prejudice, allowing the petitioner to return to the state court to present these claims. Rose v. Lundy,
455 U.S. 509 (1982). That result in this case, however, would be futile because the unexhausted
claims would be procedurally barred as an abuse of the writ under Texas law.

Texas prohibits successive writs challenging the same conviction except in narrow
circumstances. Tex.CodeCrim.Proc.Ann. art. 11.071 § 5(a) (Vernon Supp. 2002). The Texas
Court of Criminal Appeals will not consider the merits or grant relief on a later application unless
it contains specific facts establishing: (1) the current claims have not been and could not have been
presented earlier in an original application because the factual or legal basis for the claim was
unavailable on the date of the previous application; or (2) by a preponderance of the evidence, but
for a violation of the United States Constitution, no rational juror could have found the applicant
guilty beyond a reasonable doubt. /d. The Texas Court of Criminal Appeals applies its abuse of

the writ doctrine regularly and strictly. Fearance v. Scott, 56 F.3d 633, 642 (5™ Cir.) (per curiam),
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cert. denied, 515 U.S. 1153 (1995).

Raby does not say that he could not have presented this claim in his direct appeal or his
state petition because the factual basis for the claim did not exist. While his claim about the falsity
of the confession may imply that he is actually innocent, that claim cannot stand in the face of his
own testimony that his confession was both voluntary and true. Raby’s unexhausted claim does
not fit within the exceptions to the successive writ statute and would be procedurally defaulted in
the Texas courts.

On review, a federal court may not consider a claim if the state court where he must present
his claim to exhaust it would now find the unexhausted claims procedurally barred. That bar
precludes this court from reviewing the claim unless he has shown (a) cause for the default and (b)
actual prejudice attributable to the default; or alternatively, he has shown that this court’s refusal to
review the claim will result in a fundamental miscarriage of justice. A “miscarriage of justice”
means either factual innocence of the crime for which he was convicted, or legal ineligibility for
the death penalty. Whitley v. Sawyer, 505 U.S. 333, 335 (1992); Coleman v. Thompson, 501 U.S.
722,735 n.1 (1991). To show actual innocence, Raby must show a fair probability that, in light of
all the evidence, the jury would have entertained a reasonable doubt of his guilt. Kuhlmann v.
Wilson, 477 U.S. 436, 455 n.17 (1986).

Raby claims that the ineffective assistance of appellate and postconviction counsel
constitute cause for his default. Those claims of ineffective assistance of counsel are discussed

later.

2. Voluntariness of the Confession.

Raby’s claim that his confession was false raises a claim of actual innocence. He contends
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that his confession was coerced, involuntary and false, based on his claims that he was intoxicated
when he confessed, and he confessed only because he feared that his girlfriend, Mary Gomez,
would be charged with aiding and abetting his crime (Claim For Relief XII). At the suppression
hearing, however, Raby testified that the police told him that Gomez was being kept at the police
station “in case we need to talk to her for a little while,” and that they said nothing else about her.
25 Tr. at 72. There was a dispute about whether Raby had an opportunity to talk to Gomez before
he gave his statement, but Raby admitted that the police said only that they wanted to talk to
Gomez, and made no threats about her, id. at 72-73. He also admitted on cross-examination that
the police read him his Miranda rights several times, that he understood those rights, and that he
voluntarily and intelligently waived them. Id. at 74. He also admitted that the police never
threatened to mistreat Gomez in any way, and that the sergeant conducting the interrogation never
threatened to file charges against Gomez. Id. at 78-79. Most significant, Raby specifically
testified that nobody ever told him that Gomez would be charged unless Raby confessed, and that
he confessed, in part, because the confession was true:

Q. Sergeant Allen certainly didn’t say, “You better sign this confession or I’ll put her
and the baby in jail”? I mean, he never did that?

A. No.

Q. So that’s my point. In terms of you giving that confession, you were giving the
confession because you wanted to come straight with Sergeant Allen?

A Yeah. And I wanted her to go home. The quicker I got that over with, the quicker

she could get out of there, because I knew it was already going to tear her all up, and
why get her even more mad at me?

L

Q. And you’re not telling the Judge that the only reason you signed the

10
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confession was because you wanted to ger her out of there? You signed
it because you did it voluntarily and because it’s true, right?

A. Because it’s true and, you know - - well, he didn’t force me to do it, but I wanted her
to go home.

Id. at 81-83. While Raby expressed concemn for Gomez, he testified in no uncertain terms that his
confession was knowing and voluntary, and that it was true. His current claim that the confession was
coerced and false cannot stand up in the face of his prior testimony. See, e.g., Copeland v.
Wasserstein, Perella & Co., Inc., 278 F.3d 472, 482 (5" Cir. 2002) (affidavit contradicting prior
testimony could not create fact issue to defeat summary judgment absent a compelling explanation of
the contradiction); Doe v. Dallas Indep. Sch. Dist., 220 F.3d 380, 386 (5" Cir. 2000) (same), cert.
denied, 531 U.S. 1073 (2001); see also United States v. Coleman, Nos. 89-10574, 89-10598, and 89-
10599, 1990 WL 177243 at *3-*4 (9" Cir. Nov. 13, 1990) (rejecting argument that guilty plea was not
knowing and voluntary where testimony that defendant was intoxicated contradicted defendant’s
earlier testimony), cert. denied, 499 U.S. 930 (1991); Richardson v. Johnson, 864 F.2d 1536, 1538-39
(11™ Cir. 1989) (petitioner’s testimony in habeas corpus proceeding that contradicts his trial testimony
does not support relief), cert. denied, 490 U.S. 1114 (1989). Accordingly, there is no support for a
contention that Raby is actually innocent of the murder of Edna Franklin. Raby’s claim that he
received ineffective assistance of counsel at the suppression hearing is, therefore, defaulted.

b. Ineffective Assistance of Counsel at the Guilt-Innocence Phase

Raby contends that he received ineffective assistance of counsel at the guilt-innocence phase
of his trial. This claim is also procedurally defaulted. Because Raby also asserts the alleged
ineffectiveness of his trial counsel as cause for other procedural defaults, this claim will be reviewed

on the merits.

11
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First, Raby claims that his counsel “abandoned their advocacy role at the guilt-innocence phase
of trial.” He bases this assertion on counsel’s decision not to make an opening statement, not to
present any evidence, including rebuttal experts, and not to attempt to show that Raby’s confession was
involuntary and incredible. Additionally, he claims his counsel could have more effectively examined
witnesses, presented evidence of alternative suspects, pointed out mischaracterizations of testimony
by the prosecutor, presented a more effective closing argument, and objected more. Finally, he claims
that counsel focused on irrelevant issues, particularly on whether Raby entered the house through the
door or a window. Raby speculates that this focus was in pursuit of the legally-mistaken theory that
entry through the door would preclude a finding of burglary because there would have been no
breaking, only entry, into the house. IfRaby’s theory holds true, then his ¢ laim o f ineffective
assistance of counsel would fall within the scope of United States v. Cronic, 466 U.S. 648 (1984), and
would excuse him from having to satisfy the prejudice test.

The voluntariness and credibility of Raby’s confession have been discussed. Raby admitted
under oath that his confession was knowing, voluntary, and true. Counsel were not deficient for
choosing not to falsely argue that the confession was involuntary or untrue. See, e.g., Nix v. Whiteside,
475 U.S. 157, 187 (1986) (Blackmun, J., concurring) (petitioner “had no legitimate interest that
conflicted with [his counsel]'s obligations not to suborn perjury”). Inthe same vein, counsel were not
deficient for failing to present theories concerning alternative suspects when Raby admitted that he
committed the crime.

The decision not to present any evidence, including experts to rebut the state’s experts, was
also a valid strategic decision. Counsel were faced with a defendant who confessed to murder. There

was little they could do to convince the jury that Raby did not murder Franklin in the face of his own

12



Case 4:02-cv-00349 Document 20 Filed in TXSD on 11/27/02 Page 13 of 34

confession and prosecution testimony placing him near Franklin’s home with a knife at the
approximate time of Franklin’s death. Instead, counsel focused on challenging the evidence supporting
the burglary that elevated Raby’s intentional killing to capital murder. Counsel vigorously challenged,
through cross-examination, the evidence of robbery and sexual assault, obtaining admissions that there
was no physical evidence of sexual assault on Franklin’s body, and that her room was frequently as
messy as it was after she was murdered, thus challenging both the State’s sexual assault and robbery
theories. See, e.g.,27 Tr. at 57-59, 137-38, 167-68. Counsel also attempted to establish that Raby had
the consent of Franklin’s grandsons to enter the house, id. at 129-32, and attacked the credibility of
prosecution witnesses, id. at 169-71.

[Wlhen counsel fails to oppose the prosecution’s case at specific points or concedes

certain elements of a case to focus on others, he has made a tactical decision. [Bell v.

Cone, _ US. 122 S.Ct. 1843,] 1851-52 [(2002)]. By making such choices,

defense counsel has not abandoned his or her client by entirely failing to challenge the

prosecution’s case. S uch strategic decisions do not result in an abandonment o f

counsel . . ..
Haynes v. Cain, 298 F.3d 375, 381 (5™ Cir. 2002) (en banc). Thus, counsel’s decision, in the face of
Raby’s confession, to focus on the elements separating non-capital from capital murder did not
constitute abandonment of their role and the Strickland test which was applied by the Texas Court of
Criminal Appeals, see SHTr. at 229-31, not the Cronic test urged by Raby, governs this claim.

Having established that the state court applied the correct standard, the sole remaining question
under AEDPA is whether it did so reasonably. Assuming that counsel rendered deficient performance,
Raby still cannot demonstrate prejudice. He confessed to killing Franklin, thus establishing both his

entry into the house and that he killed the victim. There was also substantial evidence supporting a

jury finding of both robbery and sexual assault. While Raby, with the benefit of hindsight, offers a list

13
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of things he believes counsel could have done differently or more effectively, an objective review of
counsel’s performance reveals that counsel provided reasonably effective assistance given the hand
they were dealt. "Judicial scrutiny of a counsel's performance must be highly deferential [and] every
effort [must] be made to eliminate the distorting effects of hindsight, to reconstruct the circumstances
of counsel's challenged conduct, and to evaluate the conduct from counsel's perspective at the time."
Strickland, 466 U.S., at 689. Thus, Raby cannot “show a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different,” /d. at 694, and the state
court’s analysis was reasonable.

c. Ineffective Assistance of Counsel at Punishment Phase

Raby also contends that he received ineffective assistance of counsel at the punishment phase
of his trial because: (1) counsel failed to present an adequate case against future dangerousness and
presented an expert witness who harmed Raby’s case; (2) counsel failed to present adequate mitigating
evidence; (3) counsel failed to impeach one of the state’s witnesses; (4) counsel’s closing argument
was weak; and (5) counsel’s overall performance was inadequate. None of these claims was presented
to the Texas courts. Accordingly, they are unexhausted and procedurally defaulted. Unlike Raby’s
ineffective assistance of counsel claims about the suppression hearing and the guilt-innocence phase
of his trial, the assistance of counsel at the punishment phase is not used as the predicate for other
procedural defaults, nor does it raise an issue of actual innocence. The state procedural default bars
this court from addressing the merits of Raby’s claim.

d. Ineffective Assistance of Appellate Counsel

Raby contends that his appellate counsel was ineffective because he had a conflict of interest

and failed to raise five specifically identified claims of trial error and “any other claim that this court

14
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concludes was procedurally defaulted.” In arelated claim, Raby argues that the Texas post-conviction
process 1s actually an additional layer of direct appeal, that the process is inadequate to protect his
rights, and that he was forced to use incompetent postconviction counsel.

1. Direct Appeal

A defendant is constitutionally entitled to effective assistance of counsel in his first appeal as
of right under state law. Evitts v. Lucy, 469 U.S. 387, 394-95 (1985). Generally, to prevail on a claim
for imeffective counsel, a petitioner

must show that . . . counsel made errors so serious that counsel was not

functioning as the “counsel” guaranteed by the Sixth Amendment.

Second, the [petitioner] must show that the deficient performance

prejudiced the defense. This requires showing that counsel’s errors

were so serious as to deprive the defendant of a fair trial, a trial whose

result is reliable.
Strickland v. Washington, 466 U.S. 668, 687 (1984); see also Smith v. Robbins, 528 U.S. 259 (2000)
(this standard applies to claims about appellate counsel). First, Raby must demonstrate that counsel’s
representation fell below an objective standard of reasonableness. Reasonableness is measured against
prevailing professional norms, and it must be viewed under the circumstances. Review of counsel’s
performance is deferential. /d. at 687-89.

With the exception of Raby’s claim that the prosecutor commented on his silence, all of the
specific claims Raby alleges should have been raised on direct appeal were raised in his state post-
conviction proceeding. While the State habeas court denied some of these on procedural grounds, it
also addressed all of them on the merits, and found all of them lacking in merit. SHTr. at 221-31.

These findings and conclusions were adopted by the Texas Court of Criminal Appeals. Ex Parte Raby,

No. 48,131-01 (Tex.Crim.App. Jan. 31, 2001).

15
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The issue of the prosecutor’s comment is without merit. Because the Court of Criminal
Appeals, i.e., the same court that heard Raby’s direct appeal, found most of these claims meritless, and
this court finds the remaining claim meritless, it necessarily follows both that counsel was not deficient
for failing to raise meritless claims and that Raby suffered no prejudice as a result of a failure to raise
these meritless claims.

To the extent that Raby bases this claim on appellate counsel’s failure to raise other claims that
are now procedurally defaulted, it is equally unavailing. Appellate counsel is not required to raise
every possible non-frivolous claim on appeal. “Experienced advocates since time beyond memory have
emphasized the importance of winnowing out weaker arguments on appeal and focusing on one central
issue if possible, or at most on a few key issues.” Jones v. Barnes, 463 U.S. 745, 751-52 (1983).
Appellate counsel raised 16 points of error in the direct appeal -- nine of these are raised again in this
petition. Of the other specific claims identified by Raby, all but one were later raised and rejected in
his state habeas corpus petition. Raby had a right to competent, not perfect, counsel on appeal. His
appellate counsel raised numerous nonfrivolous issues, and nothing in the record suggests that his
failure to raise other issues was based on anything other than a professional judgment to focus on what
counsel believed were the strongest issues available to him. Raby received effective assistance of
appellate counsel.

2. Conflict of Interest

The conflict of interest arises from the fact that Raby’s appellate counsel was Michael Fosher
who served as second chair counsel at Raby’s trial. Raby claims that Fosher had a conflict of interest
because he would be disinclined to argue that he, himself, rendered ineffective assistance at trial.

Raby misconstrues “conflict of interest.”” A conflict of interest arises in situations in which the
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attorney has a specific interest contrary to that of his client. For example, an attorney would have a
conflict of interest where he represents a party suing a company in which the attorney owns a financial
interest. The type of “conflict” identified by Raby is not a conflict of interest at all, but is the kind of
situation attorneys routinely litigate. For example, attorneys often draft contracts and subsequently
argue that those same contracts should not be enforced due to some defect in the contract.

Even assuming that Raby has identified an actual conflict of interest, he is not entitled to relief.
The issue of “an attorney’s conflict of interest that springs . . . from a conflict between the attorney’s
personal interest and that of his client” is governed by the Strickland standard. Beets v. Scott, 65 F.3d
1258, 1260 (5" Cir. 1995) (en banc), cert. denied, 517 U.S. 1157 (1996). The ineffective assistance
of trial counsel claim was eventually raised in Raby’s state habeas corpus petition, where it was
rejected by the Texas Court of Criminal Appeals. Raby therefore suffered no prejudice from appellate
counsel’s failure to raise the issue on direct appeal.

3. Raby’s State Post-Conviction Proceeding

Raby also claims, under numerous theories, that the Texas post-conviction procedure is
inadequate to address defects in his trial and sentencing proceeding. Specifically, he contends that:
(1) he was required to present many of his claims in his post-conviction proceeding; (2) he was forced
to accept representation by an attorney who was incompetent and failed to present and preserve
numerous issues for review; (3) the state postconviction process was so inadequate as to deny him his
rights under the due process clause; (4) the Texas Court of Criminal Appeals failed to follow Texas
state law, thus denying Raby a State-created liberty interest without due process of law; and (5) the
process was so ineffective as to deny him access to the courts. He also argues that the State post-

conviction proceeding is, in fact, simply another layer of direct criminal appeal and not a civil post-
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conviction proceeding. He bases this last point on nothing more than the facts that jurisdiction over
state post-conviction proceedings rests in the Texas Court of Criminal Appeals, and the rules
governing such proceedings are part of the Texas code of criminal procedure.

None of the authority cited by Raby supports the proposition that he was required to raise his
claims in his State habeas corpus petition rather than on direct appeal. To the contrary, clearly-
established Texas law holds that the habeas corpus proceeding is more limited in scope than the direct
appeal. See Ex Parte Graves,70S.W.3d 103, 109 (Tex.Crim.App. 2002) (post-conviction proceedings
limited to review of jurisdictional defects or denials of fundamental or constitutional rights). As a
practical matter, the only claim Raby could have raised in his State habeas petition that he could not
have raised on direct appeal was his claim, rejected above, that he received ineffective assistance of
counsel on appeal.

Second, habeas corpus proceedings are civil in nature, not another layer of direct criminal
appeal. “Postconviction relief is . . . not part of the criminal proceeding itself, and it is in fact
considered to be civil in nature.” Finley v. Pennsylvania, 481 U.S. 551, 556-57 (1987) (citing Fay v.
Noia, 372 U.S. 391, 423-24 (1963)).* It is well-established that there is no constitutional right to
counsel in a post-conviction proceeding. “States have no obligation to provide this avenue of relief,
and when they do, the fundamental fairness mandated by the Due Process Clause does not require that
the State supply a lawyer as well.” /d. at 557 (citation omitted). For this reason, Raby has no right to

effective assistance of postconviction counsel, id. at 557-58, and ineffective assistance of

4 Even if Raby’s theory that the Texas postconviction process was another layer of

direct appeal was correct, it would provide no basis for relief. Evitts v. Lucey, 469 U.S. 387,
393-94 (1985) held that there is a constitutional right to effective assistance of counsel on a first
appeal as of right. Raby’s first appeal was his direct appeal to the Texas Court of Criminal
Appeals.

18



Case 4:02-cv-00349 Document 20 Filed in TXSD on 11/27/02 Page 19 of 34

postconviction counsel cannot constitute cause for a procedural default.

There is no constitutional right to an attorney in state post-conviction proceedings.

Consequently, a petitioner cannot claim constitutionally ineffective assistance of

counsel in such proceedings . . . [Petitioner] must bear the risk of attorney error that

results in a procedural default.

Coleman v. Thompson, 501 U.S. 722,752-53 (1991) (citations and internal quotation marks omitted);
see also Martinez v. Johnson, 255 F.3d 229, 241 (5" Cir. 2001) (“ineffective assistance of habeas
counsel cannot provide cause for a procedural default”), cert. denied sub nom. Martinez v. Cockrell,
534 U.S. 1163 (2002).

Finally, substantially all of Raby’s various theories concerning the State postconviction
proceeding are foreclosed by Ogan v. Cockrell, 297 F.3d 349 (5™ Cir. 2002). Ogan, like Raby, argued
that the Texas habeas court’s appointment of purportedly incompetent habeas counsel violated Texas
statutory law, deprived him of meaningful access to the courts, and violated his rights to equal
protection and due process of law. Noting that “[t]his Court has repeatedly held . . . that there is no
constitutional right to competent habeas counsel,”id. at 357, Ogan rejected all of these theories.
Moreover, failure to provide competent habeas counsel “does not fall under the general catch-all
exception provided in 28 U.S.C. § 2254(b)(1)(B)(11).” Martinez, 255 F.3d at 238 n.10. “28 U.S.C. §
2254(i) bars a federal habeas claim solely grounded in ‘the ineffectiveness or incompetence of counsel
during . . . State collateral post-conviction proceedings.”” Martinez, 255 F.3d at 245 (quoting 28
U.S.C. § 2254 (i)). Accordingly, Raby’s various claims arising out of the purportedly deficient

performance of his state habeas counsel provide neither independent grounds for relief, nor cause for

any procedural default.
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2. Sufficiency of the Evidence.

Raby contends that the evidence was insufficient to support the jury’s finding of the predicate
felonies of robbery and sexual assault used to elevate the murder to capital murder. (Claim For Relief
VI). The state court found this claim procedurally barred. Because the insufficiency of the evidence
could give rise to a claim that Raby is legally ineligible for the death penalty, this claim will be
reviewed on the merits.

In addressing the sufficiency of the evidence, the “question is whether, after viewing the
evidence in the light most favorable to the prosecution, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319
(1979) (emphasis original). This court must determine whether a rational person would conclude from
the data in evidence — beyond a reasonable doubt — that Raby killed Franklin in the course of
committing or attempting to commit burglary, aggravated sexual assault, or robbery.

The state court found that:

At the guilt-innocence phase, the state elicited evidence that [Raby] confessed
to committing the instant offense; that [Edna Franklin] had barred [Raby] from her
home; that [Franklin’s] grandson was away from [Franklin’s] house from 4:00 p.m.
until 10:00 p.m.; that [Franklin] always locked the doors in her home when she was
alone; that, when [Franklin’s] grandson discovered [her}, the front and back doors of
[Franklin’s] home were open; that [Franklin] was discovered dead on her living room
floor; that [Franklin] had sustained bruises to her scalp, ear, and sternum caused by
blunt force, two large cutting wounds to her neck, five stab wounds to the chest, and
11 fractured ribs; that the stab wounds were consistent with the blade of a pocketknife;
that Franklin was nude below the waist; that the condition of [Franklin’s] body was
consistent with a person who had been sexually assaulted; that [Franklin’s] blue jeans
were turned inside out and off her body; that [Franklin’s] panties were ripped and
discarded; that [Franklin’s] purse was on her bedroom floor with credit cards, bills, and
her checkbook strewn about; that the attacker entered the house through a window; that
[Raby] was seen earlier on the day of the instant offense cleaning his nails with a
pocketknife; and, that a white man with a build and height consistent with that of
[Raby] was seen in the vicinity of [Franklin’s] house at approximately 8:00 p.m. on the
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evening of the instant offense.

SHTr. at 222-23 (citations omitted). Based on this evidence, the state court found that the evidence
supported the jury’s findings. Federal relief is available under only if the state court decision was
contrary to, or involved an unreasonable application of, clearly established federal law. 28 U.S.C. §
2254(d)(1).

This evidence, viewed independently by a federal court in the light favorable to the prosecution,
was nearly compelling in showing that Franklin was killed during the commission or attempted
commission of a robbery or sexual assault. While there was no direct evidence of a sexual assault,
there was substantial circumstantial evidence including her state of undress, the condition of her
clothing, and the position of her body. While Raby postulates that the evidence was equally consistent
with Franklin undressing for bed as it is with sexual assault, this theory ignores that she: (1) was not
fully undressed, but was undressed only below the waist; (2) was not in her bedroom (where one would
expect to find her if she was in the process of undressing for bed), but in the living room; and (3) her
pants and her underwear were found near her body (in the living room) with the pants turned inside
out and the underwear torn. Circumstantial evidence supported robbery, including the state of the
contents of Franklin’s purse. Franklin may have been messy, but she was not shown to have ordinarily
done any of the things used to support rape and robbery.

Raby also contends that there was insufficient evidence that he even entered the premises or
did so unlawfully. He argues that the only evidence that he even entered the premises was his
confession, but naturally that does establish his entry into the house.

He also argues that there was no proof that he entered the house illegally because Franklin’s

grandsons had admitted him to the house on earlier occasions. It is undisputed, however, that the
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grandsons were not present at the time of the murder, and had not admitted Raby to the house on that
day. Raby’s implicit proposition that a person who is lawfully admitted onto private property on one
or many occasions has permission to enter of his own accord on any occasion is unsupported. In sum,
the state habeas court’s finding that there was sufficient evidence to support a finding of every element
of robbery, aggravated sexual assault, or attempted robbery or sexual assault was reasonable.

3. Intoxication Defense

Raby next contends that his conviction was obtained in violation of the Constitution because
he was not permitted to inform the jury that extreme intoxication could negate the specific intent
necessary to a finding of capital murder (Claim For Relief IV). Statutes barring the defense of
voluntary intoxication do not violate the Constitution. Montana v. Egelhoff, 518 U.S. 37 (1996). Raby
challenges the logic of Egelhoff because it was not a capital case. That distinction has, however,
already been rejected. Goodwin v. Johnson, 132 F.3d 162, 190-91 (5™ Cir. 1998) (holding that Texas
statute barring defense of voluntary intoxication to negate specific intent element of capital murder
does not violate due process clause). Accordingly, Raby’s claim is without merit.

4. Argument About Mitigating Evidence.

Raby claims that the trial court barred him from arguing to the jury during the punishment
phase that it should consider evidence of his intoxication as mitigating evidence (Claim For Relief V).
In Lockett v. Ohio, 438 U.S. 586 (1978), a plurality of the Supreme Court held “that the Eighth
and Fourteenth Amendments require that the sentencer . . . not be precluded from considering, as a
mitigating factor, any aspect of a defendant’s character orrecord . . . as a basis for a sentence less than
death.” 438 U.S. at 604 (emphasis in original). This holding is based on the plurality’s conclusion

that death “is so profoundly different from all other penalties™ as to render “an individualized decision
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... essential in capital cases.” Id. at 605.

Rabymoved seeking two separate rulings before the jury charge at the punishment phase: First,
Raby asked the trial court to instruct the jury that it must consider evidence of his intoxication as
mitigating; and second, he asked to argue to the jury that evidence of intoxication was mitigating.
There 1s some ambiguity whether he wanted to argue that the jury must consider such evidence
mitigating or merely that it could so consider the evidence. It is clear, however, that the trial court
barred him only from arguing that the jury must so consider the evidence.

Mr. Fosher [defense counsel]: My understanding is that we’re allowed to argue

something about intoxication, but there is no type of instruction in the charge

regarding- -

The Court: Well, I just told you that you can’t tell them that they have to. They’re not

instructed. It’s not in the instructions. Ifit’sraised by the evidence, I suppose anything

in the record you can argue, and I gave you guidelines as set out by the Court of

Criminal Appeals. So I don’t know what you’re going to say. I’'m probably going to

have to rule on it if there’s an objection.

37 Tr. at 988.

In Raby’s direct appeal, the Texas Court of Criminal Appeals held that there is no
constitutional requirement that a capital sentencing jury give particular weight to any mitigating
evidence, but only that they have an opportunity to consider and give effect to mitigating evidence.
Raby v. State, 970 SW.2d 1, 6 (Tex.Crim.App. 1998). Accordingly, that court found that the trial
court’s ruling was correct. Raby now claims that the Court of Criminal Appeals misunderstood his
claim of error, and ruled instead on the trial court’s denial of his requested instruction that the jury
must give weight to his mitigating evidence.

Assuming that Raby is correct and the Court of Criminal Appeals did misunderstand his

argument, he still is not entitled to relief. As the portion of the record quoted above demonstrates, the
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trial court did not prevent Raby from arguing from the record that he was intoxicated and that the jury
could consider this in mitigation of punishment. The trial court ruled instead that Raby could argue
from the record but could not argue that the jury must give mitigating weight to this evidence. “Ifit’s

raised by the evidence, I suppose anything in the record you can argue . .. J

5. Constitutionality of Capital Murder

Raby next contends that his conviction for capital murder is unconstitutional because the jury
was permitted to base the conviction on a finding of burglary in which the murder served as the
predicate felony (Claim For Relief VII). The Texas capital murder statute defines capital murder as
a murder committed “in the course of committing or attempting to commit . . . burglary.” Tex. Penal
Code § 19.03(a)(2). Raby claims that the statute does not give fair notice that the murder itself may
serve as the predicate felony for burglary because the murder does not occur until after the burglary,
i.e., the unauthorized entry onto the premises with the intent to commit a felony, is complete. Raby
claims that this “burglary by murder” statute is unconstitutional because it turns into capital murder
any murder committed inside a building or habitation in which the murderer was not authorized to
enter, and therefore fails to meaningfully narrow the class of death-eligible defendants. He also claims
that the statute fails to give fair notice that the murder itself can serve as the predicate felony for

burglary.
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a. Fair Notice.

Due process requires that the law give fair notice of what conduct is prohibited. “[T]he Due
Process clause prohibits ‘an unforeseeable and retroactive judicial expansion of narrow and precise
statutory language.”” Beets v. Johnson, 180 F.3d 190, 193 (5™ Cir. 1999) (quoting Bouie v. City of
Columbia, 378 U.S. 347,352 (1964)), cert. denied, 528 U.S. 1121 (2000). Raby complains both that
the language of the capital murder statute is ambiguous, and that no Texas case law held that language
to encompass “burglary by murder” until after Raby murdered Franklin.

Contrary to Raby’s argument, the Texas Court of Criminal Appeals held at least three times
before his crime that murder itself can serve as the predicate felony for a burglary used to elevate
murder to capital murder. “[A]n unlawful entry into a habitation with the intent to commit murder will
satisfy the burglary element of a capital murder charge.” Boyd v. State, 811 S.W.2d 105, 114
(Tex.Crim.App), cert. denied, 502 U.S. 971 (1991); see also Beathard v. State, 767 S.W.2d 423, 427
(Tex.Crim.App. 1989) (holding that unauthorized entry onto premises with intent to commit murder
establishes burglary element of capital murder); Fearance v. State, 771 S.W.2d 486, 402-94
(Tex.Crim.App. 1988) (rejecting argument that “the jury did not have to find an underlying felony to
aggravate the intentional murder to capital murder”), cert. denied, 492 U.S. 927 (1989). Thus, the
Texas Court of Criminal Appeals provided unequivocal notice that “burglary by murder” could elevate
an intentional killing to capital murder years before Raby murdered Franklin. Raby had fair notice.

b. Failure to Narrow the Class of Defendants.

A capital sentencing scheme must meaningfully narrow the class of death-eligible defendants.
See, e.g., Lowenfield v. Phelps, 484 U.S. 231, 244 (1988). Raby, theorizing that “burglary by murder”

turns any murder committed in a building or habitation that the killer was not authorized to enter into

25



Case 4:02-cv-00349 Document 20 Filed in TXSD on 11/27/02 Page 26 of 34

capital murder, argues that the Texas capital murder statute fails to so narrow the class of defendants.

While it does not appear that this specific claim has been addressed by federal courts, courts
have repeatedly upheld the facial constitutionality of the Texas capital sentencing scheme against
charges that it fails to meaningfully narrow the class of death-eligible defendants. See, e.g., Jurek v.
Texas, 428 U.S. 262, 268-71 (1976); West v. Johnson, 92 F.3d 1385, 1406 (5™ Cir. 1996). Moreover,
Raby’s conclusion simply does not follow from his premise. Supreme Court precedent requires that
a capital sentencing scheme narrow the class of death-eligible defendants. In other words, a state may
not simply declare a mandatory death sentence for all murderers, see, e.g., Woodson v. North Carolina,
428 U.S. 280 (1976) but must instead draw some rational distinction between those convicted
murderers who are sentenced to death and those who are not. The “felony by murder” statute satisfies
that requirement. By recognizing the sanctity of private premises, and acting to protect individuals
from harm by unwelcome intruders when they are on such premises, the Texas legislature has
identified a separate category of murder which it deems distinct, and more deserving of death, than
other categories of murder. Not all murders are committed during the course of a burglary by murder,
and Raby presents no evidence that a substantial percentage of capital murder charges in Texas are
based on this theory.

In any event, even if Raby’s theory concerning this underlying felony were correct, it would
provide no basis for relief in this case. There was ample evidence to support a jury finding of two
other felonies supporting the burglary charge; aggravated sexual assault, and robbery. Thus, regardless
of whether the “burglary by murder” provision of the Texas capital sentencing scheme narrows the

class of death eligible defendants, there was sufficient evidence to support a finding of burglary based
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on two other underlying felonies.

6. Jury Unanimity.

Raby next contends that his conviction for capital murder was unconstitutional because the jury
was not required to unanimously agree on the felony underlying the burglary (Claim For Relief VIII).
Raby raised this claim in his state habeas corpus petition. The Texas habeas court rejected the claim
as procedurally barred because Raby did not object to the jury charge at trial, and as meritless. SHTTr.
at 223-24,227-28. Asdiscussed above, Raby did not receive ineffective assistance of counsel at trial,
and has neither demonstrated cause for his defaults nor actual innocence. Accordingly, this claim is
defaulted.

7. Prosecutorial Comment on Raby’s Silence.

In his closing argument, the prosecutor commented on Raby’s pre and post-arrest silence,
stating: “[I]s it any wonder that when he runs, that he is silent after he runs? . . . Is it any wonder that
that type of coward would not fess up to all the details of his statement to the police? Of course not.”
30 Tr. at 462-63. Raby claims that this violated his Fifth Amendment right against compelled self-
incrimination (Claim For Relief IX). Raby, however, never presented this claim to the Texas state
courts.

Raby has not demonstrated cause for his failure to present the claim to the Texas courts or
actual innocence. This court may not address the claim on the merits.

8. Informing the Jury About Parole Eligibility.

Raby was sentenced to death based in part on a finding that he presented a future danger to
society. He asserts that his sentence is unconstitutional because he was not permitted to question the

jury during voir dire or otherwise inform the jury that, if sentenced to life imprisonment, he would be
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ineligible for parole for at least 35 years (Claim For Relief X). This claim is clearly foreclosed.

Raby primarily relies on Simmons v. South Carolina, 512 U.S. 154 (1994). At the time of
Simmons’ conviction, South Carolina allowed for a sentence of life in prison without the possibility
of parole upon conviction of a capital offense. In Simmons, the defense sought an instruction
informing the jury that life imprisonment would carry no possibility of parole, but the trial court
refused. The Supreme Court held that when “the alternative sentence to death is life without parole
.. . due process plainly requires that [the defendant] be allowed to bring [parole ineligibility] to the
jury’s attention by way of argument by defense counsel or an instruction from the court.” Simmons,
512 U.S. at 169 (citing Gardner v. Florida, 430 U.S. 349, 362 (1977)).

The Simmons court reasoned that when a state imposes the death penalty on the premise that
the convicted individual poses a danger to society, the fact that the defendant may receive life without
possibility of parole “will necessarily undercut the State’s argument regarding the threat the defendant
poses to society.” Simmons, 512 U.S. at 169. To hold otherwise would create a “false dilemma by
advancing generalized argument regarding the defendant’s future dangerousness while, at the same
time, preventing the jury from learning that the defendant will never be released on parole.” /d. at 171.

Simmons addresses very specific circumstances: (1) When the state seeks the death penalty on
the grounds that the defendant will be a future danger to society; and (2) when the alternative to a death
sentence is a life sentence without the possibility of parole.

[[}fthe State rests its case for imposing the death penalty at least in part on the premise

that the defendant will be dangerous in the future, the fact that the alternative sentence

to death is life without parole will necessarily undercut the State’s argument regarding

the threat the defendant poses to society. Because truthful information of parole

ineligibility allows the defendant to deny or explain the showing of future

dangerousness, due process plainly requires that he be allowed to bring it to the jury’s
attention by way of argument by defense counsel or an instruction from the court.
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Simmons, 512 U.S. at 168-69 (internal quotation marks and citation omitted). In this case, the jury’s
alternative to a death sentence was a parole-eligible life sentence.

Raby’s claim has repeatedly been rejected.

[TThe Supreme Court took great pains in its opinion in Simmons to distinguish states

such as Texas, which does not provide capital sentencing juries with an option of life

without parole, from the scheme in South Carolina which required an instruction on

parole eligibility . . . [T]he Fifth Circuit has repeatedly refused to extend the rule in

Simmons beyond those situations in which a capital murder defendant is statutorily

ineligible for parole.
Green v. Johnson, 160 F.3d 1029, 1045 (5" Cir. 1998), cert. denied, 525 U.S. 1174 (1999); see also,
Wheat,238 F.3d at 361-62 (5" Cir.), cert. denied, 532 U.S. 1070 (2001)(finding Simmons inapplicable
to the Texas sentencing scheme); Soria v. Johnson, 207 F.3d 232 (5" Cir.), cert. denied, 530 U.S. 1286
(2000)(finding that “reliance on Simmons to demonstrate that the Texas capital sentencing scheme
denied [petitioner] a fair trial is unavailing”); Miller v. Johnson, 200 F.3d 274, 290 (5™ Cir.) (“because
Miller would have been eligible for parole under Texas law if sentenced to life, we find his reliance
on Simmons unavailing”)(internal quotation marks and citation omitted), cert. denied, 531 U.S. 849
(2000); Hughes v. Johnson, 191 F.3d 607, 617 (5" Cir. 1999), cert. denied, 528 U.S. 1145 (2000);
Muniz v. Johnson, 132 F.3d 214, 224 (5" Cir.)(stating that a claim based on Simmons “has no merit
under the law in our circuit”), cert. denied, 523 U.S. 1113 (1998); Montoya v. Scott, 65 F.3d 405, 416
(5™ Cir. 1995) (holding that Simmons claims are foreclosed by recent circuit authority rejecting an
extension of Simmons beyond situations in which a defendant is statutorily ineligible for parole”), cert.
denied sub nom. Montoya v. Johnson, 517 U.S. 1133 (1996); Allridge v. Scott, 41 F.3d 213, 222(5th

Cir. 1994)(stating that “Simmons is inapplicable to this case”), cert. denied, 514 U.S. 1108 (1995);

Kinnamon v. Scott, 40 F.3d 731, 733 (5™ Cir.) (refusing to “extend Simmons beyond cases in which
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the sentencing alternative to death is life without parole”), cert. denied, 513 U.S. 1054 (1994).

If these decisions left any doubt that Simmons provides no basis for the relief Raby seeks, the
Supreme Court removed all such doubt in Ramdass v. Angelone, 530 U.S. 156 (2000). “Simmons
applies only to instances where, as a legal matter, there is no possibility of parole if the jury decides
the appropriate sentence is life in prison.” Id. at 169.

In this case, life without parole was not a possibility. Raby faced one of two sentences: Death,
or life imprisonment with the possibility of parole at a future date. Therefore, as Ramdass and Fifth
Circuit precedent make unmistakably clear, his case does not fall within the scope of Simmons.

If Raby seeks an extension of Simmons to the Texas scheme, this court is barred from granting
relief on that basis by the non-retroactivity principle of Teague v. Lane, 489 U.S. 288 (1989). See
Wheat, 238 F.3d at 361 (finding any extension of Simmons to violate Teague); Clarkv. Johnson, 227
F.3d 273, 282 (5th Cir. 2000)(same), cert. denied, 531 U.S. 1167 (2001); Boyd v. Johnson, 167 F.3d
907, 912 (5" Cir.) (“Relief based on Simmons is foreclosed by Teague.”), cert. denied, 527 U.S. 1055
(1999). In Teague, the Supreme Court held that a federal court may not create new constitutional rules
of criminal procedure on habeas review. Id. at 301. If controlling precedent did not expressly hold
that the Simmons rule does not cover Raby’s case, relief would be barred by Teague.

Raby also asserts that a Texas rule giving trial judges discretion to inform the jury about parole
eligibility violates the equal protection clause by putting those defendants who’s judges do not so
inform the jury in a less favorable position that those defendants who’s judges do so inform the jury.
Raby did not raise this claim in the Texas courts. It is therefore unexhausted and procedurally barred.
Even if it were not so barred, Raby cites no authority in support of his proposed rule barring such

discretion, and it appears that there is no such authority. Teague prohibits this court from announcing
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the rule Raby requests.

9. Jury Voir Dire.

Raby next claims that he was not permitted to conduct jury voir dire to determine whether any
jurors would not consider his mitigating evidence (Claim For Relief XI). Before trial, Raby moved
for permission to ask prospective jurors whether they would consider as mitigating evidence: (1) his
relative youth at the time of the crime; (2) that he was intoxicated; (3) that he suffers from a medically
diagnosed mental or emotional illness; (4) that he was abused or neglected as a child; (5) that he has
exhibited positive character traits such as having engaged in acts of kindness toward family members;
and (6) any other relevant mitigating factor. Raby v. State, 970 S.W.2d 1, 3 (Tex.Crim.App. 1998).
The trial court granted the motion, but stopped defense counsel’s questioning during voir dire when
counsel tried to commit the prospective jurors to finding specific evidence mitigating. The Texas
Court of Criminal Appeals rejected this claim on direct appeal:

[TThe law does not require a juror to consider any particular piece of evidence as

mitigating: all the law requires is that a defendant be allowed to present relevant

mitigating evidence and that the jury be provided a vehicle to give mitigating effect to

that evidence if the jury finds it to be mitigating.

Raby, 970 S.W.2d at 3.

Raby relies primarily on Morgan v. Illinois, 504 U.S. 719 (1992). Morgan does not address
this issue. It addresses the issue of “whether, during voir dire for a capital offense, a state trial court
may . . . refuse inquiry into whether a potential juror would automatically impose the death penalty
upon conviction of the defendant.” Id. at 721 (second italics added). The trial court did not prevent

Raby from inquiring whether any particular juror would automatically impose a sentence of death, but

argues that the Morgan principle that a capital defendant is entitled to a fair and impartial jury
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necessarily extends to a right to question about specific mitigating evidence. The Fifth Circuit This
extension of Morgan has been expressly rejected. “Morgan only ‘involves the narrow question of
whether, in a capital case, jurors must be asked whether they would automatically impose the death
penalty upon conviction of the defendant.”” Trevino v. Johnson, 168 F.3d 173, 183 (5™ Cir. 1999)
(quoting United States v. Greer, 968 F.2d 433, 437 n.7 (5" Cir. 1992)), cert. denied, 527 U.S. 1056
(1999). In Trevino, the petitioner raised a substantially identical claim to Raby’s claim: Whether his
Fourteenth Amendment rights were violated when he was not permitted “to inquire whether each
venireperson . . . would consider youth as a mitigating factor.” Id. The Fifth Circuit found that the
Texas Court of Criminal Appeals’ rejection of Trevino’s claim was not an unreasonable application
of Morgan, and that AEDPA therefore required denial of the petition. Trevino clearly mandates the
same result in this case.

10. Cumulative Error.

Finally, Raby argues that the cumulative effect of all of his claimed errors deprived him of a
fair trial. (Claim For Relief XIII). Raby never raised this claim in the state courts. Accordingly, the
claim is unexhausted and procedurally barred, and this court may not address it.

Evidentiary Hearing

An evidentiary hearing is not required if there are “no relevant factual disputes that would
require development in order to assess the claims.” Michael Williams v. Taylor, 529 U.S. 420, 436
(2000) (it was “Congress’ intent to avoid unneeded hearings in federal habeas corpus”). “If it appears
that an evidentiary hearing is not required, the judge shall make such disposition of the petition as
justice shall require.” Rules Governing Section 2254 Cases R. 8. Each of Raby’s claims can be

resolved by reference to the state court record, the submissions of the parties, and relevant legal
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authority. There is no basis on which to hold an evidentiary hearing.

Certificate Of Appealability.

Raby has not requested a certificate of appealability (COA), but this court may determine
whether he is entitled to this relief. See Alexander v. Johnson, 211 F.3d 895, 898(5th Cir. 2000) (“It
1s perfectly lawful for district court’s [sic] to deny a COA sua sponte. The statute does not require that
a petitioner move for a COA; it merely states that an appeal may not be taken without a certificate of
appealability having been issued.”) A petitioner may obtain a COA either from the district court or an
appellate court, but an appellate court will not consider a petitioner’s request for a COA until the
district court has denied such arequest. See Whitehead v. Johnson, 157 F.3d 384, 388 (5" Cir. 1988);
see also Hill v. Johnson, 114 F.3d 78, 82 (5" Cir. 1997) (“[T]he district court should continue to
review COA requests before the court of appeals does.”). COAs are granted on an issue-by-issue
basis, limiting appellate review to those issues. Lackey v. Johnson, 116 F.3d 149, 151 (5" Cir. 1997).

A COA may issue only if the petitioner has made a “substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). A petitioner “makes a substantial showing when he
demonstrates that his application involves issues that are debatable among jurists of reason, that
another court could resolve the issues differently, or that the issues are suitable enough to deserve
encouragement to proceed further.” Hernandez v. Johnson,213 F.3d 243,248 (5th Cir.), cert. denied,
531 U.S. 966 (2000). The Supreme Court has stated that

Where a district court has rejected the constitutional claims on the
merits, the showing required to satisfy § 2253(c) is straightforward: The
petitioner must demonstrate that reasonable jurists would find the
district court’s assessment of the constitutional claims debatable or
wrong. The issue becomes somewhat more complicated where . . . the

district court dismisses the petition based on procedural grounds. We
hold as follows: When the district court denies a habeas petition on
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procedural grounds without reaching the prisoner’s underlying

constitutional claim, a COA should issue when the prisoner shows, at

least, that jurists of reason would find it debatable whether the petition

states a valid claim of the denial of a constitutional right and that jurists

of reason would find it debatable whether the district court was correct

1n 1ts procedural ruling.
Slack v. McDaniel, 529 U.S. 473, 484 (2000). “[T]he determination of whether a COA should issue
must be made by viewing the petitioner’s arguments through the lens of the deferential scheme laid
outin28 U.S.C. § 2254(d).” Barrientesv. Johnson,221 F.3d 741,772 (5" Cir. 2000), cert. dismissed,
531 U.S. 1134 (2001).

This court has carefully and exhaustively considered each of Raby’s claims. While the issues

Raby raises are clearly important and deserving of the closest scrutiny, this court finds that each of the
claims is foreclosed by clear, binding precedent. Under such precedents, Raby has failed to make a
“substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). On those claims
dismissed on procedural grounds, jurists of reason would not find it debatable whether the petition

states valid grounds for relief and would not find it debatable whether this court is correct in its

procedural determinations. Raby is not entitled to a certificate of appealability on his claims.

LYNN N. HUGHES 1
UNITED STATES DISTRI€T JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS —_—
HOUSTON DIVISION souu{'éré hPTisfffc’t Y e
ERED

CHARLES D. RABY, DEC 31 2002

Petitioner, Michae) N. Milby, Clerk of Court

V. H-02-0349

JANIE COCKRELL, Director,
Texas Department of Criminal
Justice-Institutional Division,

L O LD LI S O D LD LN L O

Respondent.
ORDER DENYING PETITIONER’S MOTION FOR RECONSIDERATION
On November 27,2002, this Court granted Respondent’s motion for summary judgment and
dismissed Raby’s petition for a writ of habeas corpus. On December 12, Raby filed a motion for
reconsideration of that order.

“A motion to reconsider an order. . . is appropriate when the court is presented with
newly-discovered evidence, when the court committed clear error, when there is an intervening
change in controlling law, or when other highly unusual circumstances exist.” Becerra v. Asher,
921 F.Supp. 1538, 1548 (S.D. Tex. 1996), aff’d, 105 F.3d 1042 (5" Cir.), cert. denied sub nom.
Becerra v. Houston independent School District, 522 U.S. 824 (1997).

Raby states five grounds for relief. Points two through five in Raby’s motion essentially
rehash arguments that this court rejected on November 27. Accordingly, they provide no basis for
reconsideration of the November 27 order.

Point one of Raby’s motion states that he filed a motion for postconviction DNA testing in
the Texas State courts on November 19, 2002. Though Raby filed his state court motion eight days

before this court issued its decision, Raby never sought a stay of his federal habeas corpus

s,
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proceedings.

Raby concedes that there was no physical evidence linking him to the murder, but urges
reconsideration based on his stated belief that the DNA testing will identify the “real” murderer.
His state court motion is partially based on the premise that his confession was false and
involuntary. This court rejected that underlying premise based on Raby’s explicit testimony that
the confession was true and voluntary. There is no reason to believe that Raby’s state court DNA
motion will accomplish anything but delay. Accordingly,

IT IS ORDERED THAT Raby’s Motion for Reconsideration (Document 22) is Denied.

ﬁ—%{l&ﬂjw——’

Lynn N. Hughes
United States District Judge

SO ORDERED

Houston, Texas
December 32, 2002
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United States Court of Appeals 1

B

Fifth Circuit
FILED
_ October 15, 2003
In the
Wnited States Court of Appeals  Chares G fybruge
for the Jifth Circuit s e
Ne 03-20129 0CT 20 2003

Michael N. Milby, Clerk

CHARLES D. RABY,
Petitioner-Appellant,
VERSUS
DOUG DRETKE,
DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE,

CORRECTIONAL INSTITUTIONS DIVISION,

Respondent-Appellee

Appeal from the United States District Court
for the Southern District of Texas

N¢ H-02-0349
Before HIGGINBOTHAM, SMITH, and Charles Raby applies for a certificate of ap-
CLEMENT, Circuit Judges. pealability (“COA”) pursuant to 28 U.S.C.

§ 2254. We deny the request.
JERRY E. SMITH, Circuit Judge:”

* Pursuant to Stv Cr. R. 47.5, the court has *(...continued)
determined that this opinion should not be pub- lished and is not precedent except under the lim-
(continued...) ited circumstances set forth in 5Ta Cr. R. 47.5.4.
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L

In June 1994, a jury convicted Raby of the
capital murder' of seventy-two-year-old Edna
Franklin, who “had been severely beaten|[,] re-
peatedly stabbed[,] and undressed . . . below
the waist.” Rabyv. Stone, 970 S.W.2d 1 (Tex.
Crim. App. 1998). Although Raby pleaded
not guilty, the state introduced a signed state-
ment in which he admitted to attacking Frank-
lin and to the general circumstances surround-
ing the crime.? During the punishment phase,
prosecution and defense witnesses testified to
aggravating and mitigating factors, respective-
ly. The jury answered that Raby posed a fu-
ture danger and that sufficient mitigating evi-
dence was not presented. Raby was sentenced
to death.

I
Although Raby originally cited thirteen
grounds for habeas corpus relief, he now seeks
a COA based on the following: (1) ineffective

' TEX. PENAL CODE ANN. § 19.03(a)(2) (“A
person commits an offense if he commits murder
as defined under Section 19.02(b)(1) and . . .
(2) the person intentionally commits the murder in
the course of committing or attempting to commit
kidnapping, burglary, robbery, aggravated sexual
assault, arson, or obstruction or retaliation.”).

2 The statement read, in part:

I went to a little store and bought some wine
.. .. I drank the wine . . . . I knocked on the
door. I did not hear anyone answer. I just
went inside . ... I walked into the kitchen and
grabbed Edna. Edna’s back was to me and I
just grabbed her. Iremember struggling with
her and I was on top of her. I know I had my

knife but I do not remember taking it out. We -

were in the living room when we went to the
floor. I saw Edna covered in blood and un-
derneath her. I went to the back of the house
and went out the back door . . ..

7
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assistance of counsel at the punishment phase;
(2) improper prosecutorial comments regard-
ing Raby’s silence surrounding his arrest;
(3) ineffective assistance of trial counsel dur-
ing the guilt phase of the trial; (4) insufficient
evidence; (5) the alleged unconstitutionality of
Texas law in not allowing an intoxication de-
fense; and (6) not being able to inform the jury
about his future parole eligibility in a life sen-
tence. The district court dismissed all of Ra-
by’s claims on a motion for summary judg-
ment.

The first two grounds were dismissed be-
cause Raby had failed to exhaust his options
in state proceedings. The third ground was
dismissed based on procedural defaults and an
application of Strickland v. Washington, 466
U.S. 668 (1984). The district court dismissed
the fourth ground after determining that the
evidence “was nearly compelling in showing
that Franklin was killed during the commis-
sion or attempted commission of a robbery or
sexual assault.” The district court cited valid
Supreme Court and Fifth Circuit precedent®
stating the precise opposite of what Raby
claimed in his fifth ground. Finally, the court
cited Green v. Johnson, 160 F.3d 1029, 1045
(5th Cir. 1998), to dispel Raby’s argument that
he had the constitutional right to inform the
jury as to his parole eligibility under a life
sentence.’

* Montana v. Egelhoff, 518 U.S. 37 (1996);
Goodwin v. Johnson, 132 F.3d 162, 190-91 (5th
Cir. 1998) (applying Egelhoff to a capital case in
which the defendant unsuccessfully claimed that
a Texas statute foreclosing voluntary intoxication
violated due process).

* The district court, and this court, in Green,
distinguished a Texas life sentence from a South
Carolina life sentence, as referenced in Simmons

(continued...)
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The statement similarly blocks Raby’s
second ground, whereby he claims that the
prosecution improperly commented on his
silence surrounding his arrest. The prosecutor
stated:

[Is] it any wonder that a person who would
attack a helpless, fragile, arthritic little old
lady and stab her as many times as he did,
brutalize her, slit her throat, ripped her
clothes off, ripped her panties, anyone who
would do something so cowardly, is it any
wonder that when he runs, that he is silent
after he runs? He doesn’t go to the police.
He isn’t filled with remorse. When he gets
the call that the police are coming, when he
gets that call from his mother, he flees, in-
dicating guilty knowledge. Is it any won-
der that that type of coward would not fess
up to all the details of his confession to the
police? Of course not.

Even if one ignores the procedural bar® in-
voked by the district court, disregards the fact
that Raby’s counsel apparently did not object
to the prosecutor’s comment, and assumes that
the prosecution improperly commented on Ra-
by’s silence, any possible error was harmless.’

In Cotton, we granted a COA on the prose-
cution’s referring to the defendant as an expert
who could have refuted a co-conspirator’s
testimony, but we promptly dispatched of the

¢ The procedural bar discussion appears in
part IV, infra.

7 See Cotton v. Cockrell, 343 F.3d 746, 752
(5th Cir. 2003) (“Given the overwhelming evi-
dence of guilt and the court’s cautionary instruc-
tion to the jury, we conclude that the prosecu-
tion’s statement had no substantial and injurious
effect or influence in the determination of [de
fendant’s] guilt.”).

Filed in TXSD on 160/03 Page 3 0of 4

point on grounds of harmless error. In Raby’s
situation, the prosecution’s comment did not
paint the defendant in a more negative light
than in Cotton, and the harmlessness is simi-
larly obvious.

Consequently, given the manner in which
Cotton disposed of a similar prosecutorial
comment, reasonable jurists could not debate
the outcome of this issue. Finally, even as-
suming that the procedural default could be
excused, we should not grant a COA based on
the substance of the first claim, as discussed in
part IV, infra.

Iv.

Given the weight of his signed confession,
Raby’s strongest argument focuses on the pun-
ishment phase of his trial. The district court
barred this ground based on Raby’s failure to
exhaust his state remedies, as required by 28
U.S.C. § 2254(b)(1)(B)(i). Raby attempts to
excuse his procedural default by invoking
§ 2254(b)(1)(B)(ii), which provides an excep-
tion to the regular exhaustion requirement
where “circumstances exist that render [state]
process ineffective to protect the rights of the
applicant.” Raby claims that his state-ap-
pointed state habeas counsel, James Keegan,
actively interfered with his attempts to pursue
his habeas claims.® Raby lists eleven ways in
which Keegan allegedly “thwarted” his at-
tempts to present habeas claims in state court.’

8 Raby claims that “the CCA blocked his ac-
cess to the courts by appointing a lawyer who re-
fused to investigate and raise meritorious claims
in the state habeas proceedings and precluding
him from otherwise asserting those claims.”

® These problems include failing to investigate
extra-record claims, to hire an investigator, to re-
quest a separate evidentiary hearing, to forward
(continued...)
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An unresponsive, insensitive lawyer does
not excuse a procedural default under § 2254
(b)(1)(B)(ii)." The facts in Martinez are simi-
lar to those presented here, in regard to Raby’s
claims regarding Keegan."" Thus, Martinez
forecloses debate on the use of alleged inef-
fectiveness of state habeas counsel to circum-
vent the state exhaustion requirement.

V.

Raby claims that his drug-addicted counsel
failed to provide him with effective assistance.
Specifically, Raby asserts that his attorney
failed to investigate his case adequately and
points to eighteen mitigating factors that such
an investigation would have uncovered. He
also asserts that his lawyer egregiously erred
by calling “notorious state expert Walter Qui-
jano, who . . . prejudicially labeled Raby a
‘psychopath.’”

Counsel’s performance does not satisfy
Washington’s requirements for ineffective as-
sistance. Raby’s trial counsel called witnesses
to testify “to his troubled upbringing, includ-

°(...continued)
court documents to Raby, and to accept Raby’s
mail.

10 See Martinez v. Johnson, 255 F.3d 229, 239
n.10 (5th Cir. 1991) (“[U]nder these facts, failure
to provide ‘competent’ counsel for a state habeas
petition does not fall under the general catch-all
exception provided in 28 U.S.C. § 2254(b)(1)(B)-

(ii).”).

"' Id. at 238 n.9 (“(1) Rhodes did not respond
to any of Martinez’s letters, nor did he accept or
return any of Martinez’s phone calls; (2) Rhodes
did not hire an investigator or an expert to develop
extra-record evidence; (3) Rhodes did not send
Martinez any of the copies of documents he filed
on his client’s behalf.”).

ing his mother’s mental problems, his com-
mitment to foster care and institutions, and ep-
isodes of physical abuse.” Raby v. Stone, 970
S.W.2d 1, 3 (Tex. Crim. App. 1998). Addi-
tional witnesses testified “that [defendant] had
a peaceful disposition and that his problems
during incarceration had been provoked by
jailers.” Id. Thus, counsel did not underper-
form in attempting to mitigate Raby’s sen-
tence.

Although the decision to call Quijano did
not help Raby, “judicial scrutiny of counsel's
performance must be highly deferential, and
courts must indulge in a strong presumption
that counsel's conduct falls within the wide
range of reasonable professional assistance.”
Hopkins, 325 F.3d at 586. Additionally, “in-
formed strategic decisions are given a heavy
measure of deference.” Boyle v. Johnson, 93
F.3d 180, 187 (5th Cir. 1996) (citing Mann v.
Scott, 41 F.3d 968, 984 (5th Cir. 1994)). Ra-
by’s counsel met with Quijano before the pun-
ishment phase and apparently (though wrong-
ly) thought that his testimony would help es-
tablish that the Texas prison system would
contain any future dangerousness on Raby’s
part. No COA is justified on this issue.

The application for COA is DENIED.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United States Court of Appeals
Fifth Circuit

FILED
June 4, 2019

No. 18-20826

Lyle W. Cayce
Clerk

In re: CHARLES D. RABY,

Movant.

Motion for an Order Authorizing
the United States District Court
for the Southern District of Texas
to Consider a Successive 28 U.S.C. § 2254 Petition

Before HIGGINBOTHAM, SMITH, and DUNCAN, Circuit Judges.
JERRY E. SMITH, Circuit Judge:

Charles Raby was convicted and sentenced to death for the gruesome
murder of seventy-two-year-old Edna Franklin. Raby v. Dretke, 78 F. App’x
324, 325 (5th Cir. 2003), cert. denied, 542 U.S. 905 (2004). In December 2018,
Raby moved for an order authorizing the filing and consideration of a second-
or-successive habeas corpus petition. Because Raby fails to meet the standard
to warrant a second-or-successive petition, we deny the motion for

authorization.

L.

Franklin was murdered in her living room after being severely beaten
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and repeatedly stabbed, her throat cut. Raby, a friend of Franklin’s grandsons,

confessed.!

In June 1994, a Texas jury convicted Raby of capital murder, and he was
sentenced to death based on the jury’s answers to the special issues. The Texas
Court of Criminal Appeals (“CCA”) affirmed on direct appeal. Raby v. State,
970 S.W.2d 1, 9 (Tex. Crim. App.), cert. denied, 525 U.S. 1003 (1998). The CCA
denied Raby’s application for a state writ of habeas corpus. Ex parte Raby,

No. WR-48,131-01 (Tex. Crim. App. Jan. 31, 2001).

The district court denied Raby’s federal habeas petition. Raby v. Cock-
rell, No. 4:02-cv-00349, slip op. at 1 (S.D. Tex. filed Nov. 27, 2002). We declined
a certificate of appealability (“COA”). Raby, 78 F. App’x at 325-29.

1 Raby’s confession stated, in relevant part, the following:

I drank the bottle of wine and then I walked over to Lee’s house on Westford
Street. Lee lives there with his grandmother, Edna and his cousin Eric. There
1s an old Volkswagon [sic] in the drive way at their house. I walked up to the
front door. The front door has a screen type door in front of a wooden door.
I knocked on the door. I did not hear anyone answer. I just went inside. I sat
down for a little bit on the couch. I called out when I got inside but I did not
hear anyone say anything. I heard Edna in the kitchen. I walked into the
kitchen and grabbed Edna. Edna’s back was to me and I just grabbed her.
I remember struggling with her and I was on top of her. I know I had my knife
but I do not remember taking it out. We were in the living room when we went
to the floor. I saw Edna covered in blood and underneath her. I went to the
back of the house and went out the back door that leads into the back yard.

Shortly after I had left Lee’s house on Westford I was approached by a man
and this man told me something like “I had better not catch you in my yard,”
“jumping his fences.” Or something like that. I woke up later on the ground
near the Hardy Toll Road and Crosstimbers. I walked home, on Cedar Hill
from there. I remember feeling sticky and I had blood on my hands. I washed
my hands off in a water puddle that is near the pipe line by the Hardy Toll
Road. I do not remember what I did with my knife.

The next day I knew I had killed Edna. I remembered being at her house
and struggling with her and Edna was covered with blood when I left. I think
I was wearing a black concert shirt, the blue jeans Im [sic] wearing and my
Puma tennis shoes. I also had on a black jacket.

Raby v. State, No. AP-76,970, 2015 WL 1874540, at *2 (Tex. Crim. App. Apr. 22, 2015).
2
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While his federal habeas petition was pending, Raby moved in state
court for post-conviction DNA testing of four pieces of evidence: underwear
found near Franklin, the nightshirt Franklin was wearing, Franklin’s finger-
nail clippings, and a hair found on her hand (identified as belonging to one of
Franklin’s grandsons). Raby v. State, No. AP-74,930, 2005 WL 8154134, at *1
(Tex. Crim. App. June 29, 2005). See TEX. CODE CRIM. PROC. ANN. ch. 64 (West
2017). The CCA granted Raby’s motion in part and allowed testing on the
underwear, nightshirt, and fingernail clippings. Raby, 2005 WL 8154134,
at *8.

Over a three-year period, the state trial court held a series of hearings
concerning the DNA evidence. Raby, 2015 WL 1874540, at *1; see also TEX.
CODE CRIM. PROC. ANN. art. 64.04. The nightshirt could not be located. Test-
ing on the underwear showed only that the blood was from Franklin. Conse-
quently, the hearings focused on the DNA evidence recovered from the finger-
nail clippings, which “contain[ed] a weak and incomplete DNA profile from an
unknown male.” The state district court concluded that

[h]aving heard arguments, read the parties’ briefing, affidavit evi-
dence, and other exhibits, reviewed the trial transcript, and con-
sidered the testimony of experts, including forensic DNA experts
interpreting the DNA test results that have been obtained, . . . the
results are not favorable to [Raby], and that had the DNA test
results obtained under Chapter 64 been available in 1994, it is
reasonably probable that Raby would have been prosecuted or
convicted.

Raby, 2015 WL 1874540, at *1. The CCA affirmed in 2015. Id. at *5-9. Raby
filed a subsequent state habeas application that the CCA denied as an abuse
of the writ. Ex parte Raby, No. WR-48,131-02, 2017 WL 2131819, at *1 (Tex.
Crim. App. May 17, 2017) (per curiam).

In August 2017, Raby filed a Federal Rule of Civil Procedure 60(b)(6)

motion for relief from judgment. The district court denied the motion, finding
3
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that a change in decisional law “does not, without more, constitute extra-
ordinary circumstances.” Raby v. Davis, No. 4:02-cv-00349, slip op. at 5 (S.D.
Tex. Apr. 5, 2018). We declined a COA. Raby v. Davis, 907 F.3d 880, 883 (5th
Cir. 2018), petition for cert. filed (U.S. Mar. 4, 2019) (No. 18-8214).

Raby moves for an order authorizing the filing and consideration of a
second habeas petition. His application presents four grounds. First, that the
state destroyed exculpatory evidence such that it is no longer available for
testing, in violation of California v. Trombetta? and Arizona v. Youngblood.?
Second, that Joseph Chu, the state’s forensic serologist, falsely referred to
exculpatory serological results as “inconclusive,” in violation of Giglio v. United
States.* Third, that the state withheld material exculpatory evidence, in vio-
lation of Brady v. Maryland.® Fourth, that Raby is actually innocent such that

his confinement violates the Eighth and Fourteenth Amendments.¢

II.
A.

Federal habeas review for a prisoner in state custody is governed by the

Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), Pub. L.

2467 U.S. 479 (1984). “Whatever duty the Constitution imposes on the States to pre-
serve evidence, that duty must be limited to evidence that might be expected to play a sig-
nificant role in the suspect’s defense.” Id. at 488.

3488 U.S. 51 (1988). In Youngblood, the Court modified Trombetia by holding that a
state’s failure to preserve potentially useful evidence is not a violation of due process unless
the defendant can make a showing of bad faith on the part of the state actor. Id. at 58.

4405 U.S. 150 (1972). Giglio extended the prosecution’s Brady obligation by holding
that both impeachment and exculpatory evidence fall within the bounds of the rule. See id.
at 154; see also United States v. Bagley, 473 U.S. 667, 676 (1985).

5373 U.S. 83 (1963). Brady held that failure of the prosecution to turn over material
exculpatory evidence to a defendant violates due process. Id. at 87.

6 In McQuiggin v. Perkins, 569 U.S. 383, 392 (2013), the Court stressed that it had not
yet determined whether a petition for habeas relief could be “based on a freestanding claim
of actual innocence.”

4
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No. 104-132, Title I, 110 Stat. 1214, 1217—26 (codified as amended in scattered
sections of Title 28). Because Raby previously filed a federal habeas petition,

he must receive authorization from this court to file a second-or-successive

petition. 28 U.S.C. § 2244(b)(3)(A).

We permit the filing of a successive petition only if we conclude that
Raby’s application makes a prima facie showing that it satisfies the strict
requirements in § 2244(b). Id. § 2244(b)(3)(C). A prima facie showing is
“simply a sufficient showing of possible merit to warrant a fuller exploration
by the district court.” In re Campbell, 750 F.3d 523, 530 (5th Cir. 2014) (cita-
tion omitted). Consequently, if it seems reasonably likely that a successive
petition meets the strict requirements provided in the statute, we will grant
the motion for a successive petition. Id. Our decision to grant or deny author-
ization i1s not appealable and may not be the subject of a petition for rehearing

or writ of certiorari. 28 U.S.C. § 2244(b)(3)(E).

Both parties concede that the claims presented by Raby were not raised
in his initial federal habeas petition, so he must make a prima facie showing
that he satisfies the requirements of § 2244(b)(2)(B):

(2) A claim presented in a second or successive habeas corpus
application under section 2254 that was not presented in a prior
application shall be dismissed unless—

(B)(1) the factual predicate for the claim could not have been
discovered previously through the exercise of due diligence;
and

(i1) the facts underlying the claim, if proven and viewed in
light of the evidence as a whole, would be sufficient to es-
tablish by clear and convincing evidence that, but for consti-
tutional error, no reasonable factfinder would have found the
applicant guilty of the underlying offense.

Id. § 2244(b)(2)(B).
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A petitioner who makes such a showing must also overcome the statutory
time bar. Generally, an applicant faces a one-year limitations period to file a
federal habeas petition. Id. § 2244(d)(1). As relevant here, that period runs
from “the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.” Id. § 2244-
(d)(1)(D). We may apply equitable tolling, which “is applied restrictively and
. .. 1s entertained only in cases presenting rare and exceptional circumstances
where it is necessary to preserve a plaintiff’s claims when strict application of
the statute of limitations would be inequitable.” In re Wilson, 442 F.3d 872,
875 (5th Cir. 2006) (internal quotation marks and citation omitted).

Although the Supreme Court has not determined whether a petitioner
may receive habeas relief based on a freestanding actual-innocence claim, “a
credible showing of actual innocence may allow a prisoner to pursue his consti-
tutional claims . . . on the merits notwithstanding the existence of a procedural
bar to relief.” Perkins, 569 U.S. at 392. “The Fifth Circuit does not recognize
freestanding claims of actual innocence on federal habeas review.” E.g., In re
Swearingen, 556 F.3d 344, 348 (5th Cir. 2009) (per curiam). Thus, we decline
Raby’s invitation to review his actual-innocence claim on its merits. If, how-
ever, one (or more) of Raby’s claims satisfies the dual requirements of
§ 2244(b)(2)(B), a credible showing of actual innocence would allow him to

pursue the claim, despite a procedural bar.”

In any event, our inquiry is limited to whether Raby has made a prima
facie showing concerning any of his claims such that “it appears reasonably

likely that the application satisfies the stringent requirement for the filing of

7The CCA dismissed the claims Raby raises here as an abuse of the writ. Raby, 2017
WL 2131819, at *1. Therefore, the state contends that they are procedurally defaulted.
Because we decline to grant Raby’s motion on alternative grounds, we do not reach this issue.

6
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a second or successive petition.” Campbell, 750 F.3d at 530. We review each

claim in turn.

B.

Raby avers that “the state destroyed exculpatory or potentially useful
evidence” in violation of Trombetta and Youngblood. Even assuming, argu-
endo, that the claim is not time-barred and that Raby could not have previously
discovered the factual predicate for the claim using due diligence, he cannot
“establish by clear and convincing evidence that, but for constitutional error,
no reasonable factfinder would have found [him] guilty of the underlying
offense.” 28 U.S.C. § 2244(b)(2)(B)(i1). Consequently, he fails to make a prima
facie showing sufficient to warrant authorization for a second-or-successive

habeas petition on this ground.

Raby asserts that Chu’s decision to perform a highly consumptive Lattes
test on the biological material recovered from Franklin’s fingernails over a
month after investigators recovered the material is evidence of bad faith.®
Raby contends that, by doing so, Chu ensured that his conclusions could not be
second-guessed. Raby avers that this evidence, especially when read in con-
junction with the infamous Bromwich Report,? constitutes a prima facie show-

ing on this claim.

8 An expert witness for the state testified—as part of the article 64.04 hearings—that
a Lattes test is an excellent test when performed on very fresh samples only a couple of days
old. Raby therefore implies that performing the test on a not-so-fresh sample—recovered
over a month before testing—constitutes bad faith as defined in Youngblood.

9 In the early 2000s, concerns arose regarding the practices and procedures employed
by the Houston Police Department’s Crime Lab. Napper v. Thaler, Nos. H-10-3550, H-10-
3551, 2012 WL 1965679, at *13 (S.D. Tex. May 31, 2012). The Acting Chief appointed an
investigative team, led by Michael Bromwich, to conduct an outside review of the lab and its
practices, both past and present. Id. at *13, 15. The team published a report in 2007 that
became known as the “Bromwich Report.” See id. at *14-15.

7
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In response, the state maintains that Raby failed to show Houston Police
Department (“HPD”) lab employees, including Chu, “destroyed potentially
useful evidence in bad faith.” The state asserts that there is no evidence Chu
performed the Lattes test with knowledge that Franklin’s fingernail clippings
contained potentially useful evidence and contends that the Bromwich Report’s
conclusions concerning the use of inadequate procedures did not establish that
Chu and other crime lab employees acted in bad faith. Instead, the report
“explained that the failures in the HPD Crime Lab were the result of a lack of
training and of the isolation of the DNA section of the Crime Lab from the
forensic community, not the actions of rogue analysts.” Napper, 2012 WL

1965679, at *33 (internal quotation marks omitted).

Moreover, Trombetta requires a defendant to demonstrate that (1) the
exculpatory value of the evidence was obvious before its destruction and (2) the
evidence was “of such a nature that the defendant would be unable to obtain
comparable evidence by other reasonably available means.” Trombetta,
467 U.S. at 489; see also Youngblood, 488 U.S. at 56 n.*. The state maintains
that Raby fails to show that the exculpatory value of the evidence was apparent
to Chu when he performed the Lattes test—i.e., “before the evidence was
destroyed.” Trombetta, 467 U.S. at 489 (emphasis added). Consequently, Raby

fails to establish a due process violation under either Trombetta or Youngblood.

The state has the better of the argument. First, the evidence presented
by Raby fails to establish bad faith on the part of Chu. Contrary to Raby’s
assertion, Chu’s decision to perform the highly consumptive Lattes test on the
biological material before employing the preferred Absorption-Elution (“AE”)
test is not evidence of bad faith. Rather, in line with the findings of the Brom-
wich Report, it is evidence of a lack of training. Further, there is nothing in

Raby’s application to suggest that the exculpatory value of the fingernail

8
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clipping evidence—which, to be clear, does not exonerate Raby—was apparent
when Chu performed the Lattes test. As the Supreme Court has made clear,
the evidence’s exculpatory value must be obvious before its destruction. E.g.,
Youngblood, 488 U.S. at 56 n.*. Raby thus fails to make a prima facie showing
on this claim, and it is not reasonably likely that his claim meets the
requirements of 28 U.S.C. § 2244(b)(2)(B)(i1). We therefore cannot allow his

application on this claim to proceed.

C.

Raby asserts that “the state knowingly sponsored or failed to correct
Mr. Chu’s and the lead HPD detective’s false testimony regarding exculpatory
blood typing results,” in violation of Giglio. To establish a due process violation
under Giglio, a habeas petitioner must show “(1) the witness gave false testi-
mony; (2) the falsity was material in that it would have affected the jury’s ver-
dict; and (3) the prosecution used the testimony knowing it was false.” Reed v.
Quarterman, 504 F.3d 465, 473 (5th Cir. 2007). Evidence is material in the
Giglio sense if it is reasonably likely that it “could have affected the jury’s ver-
dict.” Westley v. Johnson, 83 F.3d 714, 726 (5th Cir. 1996) (citation and

quotation mark omitted).

As a preliminary matter, Raby fails to establish that the state knowingly
presented false testimony. First, as the state emphasizes, Chu’s testimony was
probably the result of inadequate training and procedures at the HPD crime
lab. Cf. Napper, 2012 WL 1965679, at *35—41. The detection of A, B, and H
antigen activity on fingernail clippings from Franklin’s right hand, and B and
H antigen activity on fingernail clippings from her left hand, did not conclu-
sively exclude Raby as a contributor to the tested sample, especially given that

H antigen activity is present in those individuals who, like Raby, possess
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blood type O.10

Moreover, Raby does not show that the prosecution used the testimony
knowing that it was false. Nothing in the record suggests that prosecutors or
the police department were aware of the crime lab’s deficiencies in 1994, and
HPD took immediate action in disclosing issues with the lab when they came
to light in late 2002.11 At least two district courts have rejected similar false-

testimony claims concerning the HPD crime lab (and even Chu specifically).!2

Even assuming, arguendo, that Raby could establish a constitutional vio-
lation under Giglio—an assumption that is, again, doubtful—and that he could
satisfy AEDPA’s diligence requirement, 28 U.S.C. § 2244(b)(2)(B)(1), he does
not have a reasonable likelihood of showing, by clear and convincing evidence,
that but for the Giglio violation, not a single reasonable juror would have found
him guilty of murder. Raby contends that had the serology testing been prop-
erly undertaken and reported, HPD would have conducted further testing and
considered additional suspects. He also avers that defense strategy would have
been different and that, in light of blood typing results showing A antigen
activity in the biological material recovered from Franklin’s right hand, “all
other evidence presented by the [s]tate would have little value, or be outright
contradicted, including the custodial statement.” Raby asserts that this evi-
dence is so compelling that any reasonable factfinder would have disregarded

Raby’s confession.

10 Franklin had blood type B. Individuals with blood type A have A antigens on their
red blood cells, individuals with blood type B have B antigens on their red blood cells, and
individuals with blood type AB have both A and B antigens on their red blood cells.

11 See, e.g., Alvarez v. Davis, No. 4:09-CV-3040, 2017 WL 4844570, at *38 (S.D. Tex.
Oct. 25, 2017), appeal filed (5th Cir. Jan. 18, 2018) (No. 18-70001).

12 F.g.,id. at *38-39; Napper, 2012 WL 1965679, at *40—41 (highlighting that the CCA
found that Chu did not commit perjury and that the state did not use false testimony).

10
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In response, the state stresses that “Raby’s assertion that the presence
of a foreign blood type in Ms. Franklin’s hands exculpates him must be con-
sidered in light of the extensive circumstantial evidence of his guilt.” The state
proffers the following evidence: Raby was a friend of Franklin’s grandsons.
Roughly a week before her murder, Franklin and Raby were involved in an
altercation. Franklin informed an intoxicated Raby that he was not welcome
In her house, and he responded by verbally abusing Franklin and hurling a

beer bottle onto her porch.

At approximately 5:00 pm on the day of the murder, Raby stopped at the
home of Shirley Gunn, who lived near Franklin. Raby was wearing a jacket
and carrying a knife, approximately 2- to 3-inches long, that he used to groom
his fingernails while at Gunn’s house. Gunn stated that she smelled alcohol
on Raby’s breath. Raby left her home at around 6:00 pm. Before leaving, Raby
asked Gunn whether Gunn’s son was at Franklin’s house. Barbara Wright,
who lived about ten blocks from Franklin, witnessed Raby pass by at around
5:00 pm and again at around 6:00. He was carrying a black jacket on his

shoulder.

At 6:45 pm, Franklin spoke with her daughter, Linda McClain, on the
phone. Sometime between 7:00 and 7:45, Raby knocked on the back door of
Mary Alice Scott’s home. Scott also lived close to Franklin. After hearing the
knock, Scott looked outside and observed Raby, in her driveway, walking
toward the street. Scott testified that Raby was wearing a dark jacket and

blue jeans.

At around 8:00 pm, Martin Doyle pulled into the driveway of Leo Truitt,
who lived behind Franklin’s home. Doyle witnessed a white male cut through
Truitt’s yard and hop over his fence, then head east away from Truitt’s home.

Both Doyle and Truitt followed the man down the street but ended their pur-

11
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suit after they confronted him and determined he had not stolen anything from

Truitt’s yard.

At trial, Doyle described the man’s height as six feet or less. In court,
Raby was asked to stand. Doyle then stated that Raby was about the same
height as the man in Truitt’s yard. In a statement given to police the day after
Franklin’s murder, Truitt stated that the man in his yard weighed about 160
pounds and was between five feet, six inches and five feet, seven inches tall.
Raby is approximately five feet, seven inches tall and weighs roughly

160 pounds.

Police attempted to arrest Raby on Friday, October 16 (the day after the
murder), but he evaded capture by fleeing out the back door of his girlfriend’s
home. He was arrested without incident a few days later and taken to the
station. He waived his Miranda rights and agreed to speak with police. Ser-
geant Waymon Allen asked Raby to recall the events of Thursday, October 15.
Raby initially recalled a version of events that did not place him at Franklin’s
home that night. But after Allen told Raby that he knew Raby was being un-
truthful because one of Franklin’s neighbors witnessed Raby jump over a fence
leaving Franklin’s home, Raby became emotional and stated, inter alia, “I was

there” and “I saw her on the living room floor.”3 Raby then confessed.

Considering the overwhelming circumstantial evidence and Raby’s con-
fession, Raby has not shown that it is reasonably likely that he will be able to
demonstrate, by clear and convincing evidence, that but for the alleged Giglio

violation, no reasonable juror would have voted to convict him of murder. See

28 U.S.C. § 2244(b)(2)(B)(11). To forestall this inevitable conclusion, Raby

13 Franklin’s body was found on the floor of her living room. Raby, 970 S.W.2d at 2.
12
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asserts that his confession was unreliable for any number of reasons.1* For
example, he contends that he could not have struggled with Franklin because
no blood was found on his clothes, and he did not have any scratches on his
body. Such evidence does not, however, contradict Raby’s confession. It is
entirely possible that given Franklin’s frailty, “she was taken by surprise, over-
powered, and unable to fight back.” Raby, 2015 WL 1874540, at *4. The
absence of blood and scratches is also reasonable considering Raby’s written

confession that he grabbed her from behind while holding his knife. Id.

Raby avers that his statement about entering through the front door was
inconsistent with the police investigation finding that the assailant entered
through a bedroom window by dislodging a screen. As the state highlights,
however, Raby’s intoxication on the night of the murder may have caused him
to misremember some of the details. Uncontradicted evidence placed Raby
near Franklin’s home at the time she was murdered. Moreover, shortly before
Franklin was murdered, Raby asked a friend’s mother whether her son was at
Franklin’s house. Additionally, despite his claim that he has recanted his
confession, Raby does not deny murdering Franklin. Instead, Raby merely
states that he has “no memory of killing Mrs. Franklin,” but at the same time

emphasizes that he “did not rape her.”

Raby also contends that the presence of A antigen activity in the biolog-
ical material recovered from Franklin’s right hand is inconsistent with his con-
fession. The serological results, however, do not exclude Raby as a contributor
of the biological material. Nor do they necessarily demonstrate the presence

of an unknown assailant. The A antigen activity may have come, for example,

14 Tn 2003, during Raby’s first habeas proceeding, we emphasized that Raby “signed a
confession to every aspect of the relevant charge, with the exception of the explicit act of
stabbing.” Raby, 78 F. App’x at 327. Raby adopted his confession in open court by affirming
that it was “true.”

13
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from contamination at the HPD crime lab, which was criticized in the Brom-
wich Report for failing to utilize proper controls to detect such contamination.
It could have also come from the saliva or perspiration of an individual who

had recently been in Franklin’s home.

The absence of Raby’s DNA on Franklin’s body also does not contradict
his confession. Raby’s grandsons, for example, were often in close contact with
Franklin, and their DNA was not found on her hands. DNA analysis did,
however, find the presence of low-level male DNA on two of Franklin’s finger-
nails. Raby, 2015 WL 1874540, at *6. “The sample was a mixture of at least
two males,” but the DNA did not belong to either Raby or Franklin’s grandsons.
Id. Neither the state’s expert, nor Raby’s, could rule out contamination as the
source of the DNA, id. at *7, particularly since DNA collection standards were
different in 1992 than they are now, id. at *6. The state’s expert also contended
that Franklin “could have picked up male DNA from laying on the floor after
her attack.” Id. at *7. In any event, there was no way to determine when

Franklin encountered the unknown male DNA. Id.

The larger point is this: After twenty-five years, Raby seeks to relitigate
his state murder conviction in federal court on its merits. AEDPA, however,
definitively bars him from doing so. We readily acknowledge that the previ-
ously unavailable evidence muddies the waters. But at this stage of the pro-
ceedings, a greater showing is required, and we are bound by the strict stan-
dards outlined in § 2244(b). Raby does not establish that if the newly discov-
ered evidence had been available to him in 1994, no reasonable juror would
have voted to convict. Notably, Sergeant Allen, the lead detective, acknowl-
edged at trial that there was no physical evidence connecting Raby to the
crime. In spite of this, the jury voted to convict Raby of murder, undoubtedly

based on the strength of the other evidence presented.

14



Case: 18-20826  Document: 00514983386 Page: 15 Date Filed: 06/04/2019

No. 18-20826
Even with multiple generous assumptions in his favor—i.e., that Raby’s
claims are not procedurally barred or time-barred and that they satisfy § 2244-
(b)(2)(B)(1)’s diligence requirement®>—Raby does not make a prima facie show-
ing that § 2244(b)(2)(B)(i1)’s requirements are met. We therefore deny his

petition for authorization to proceed on his Giglio claim.

D.

Raby contends that “the [s]tate withheld material, exculpatory evi-
dence,” including (1) blood serology results indicating an unidentified source to
the sample of blood recovered from under Franklin’s fingernails and (2) lab
results finding no blood on the clothing Raby wore on the night of the murder,
in violation of Brady. To establish a due process violation under Brady, a
habeas petitioner must satisfy three elements. Strickler v. Greene, 527 U.S.

263, 281-82 (1999).

First, the evidence suppressed must be favorable to the defendant. Id.
at 281. The evidence may be either exculpatory or impeaching. Id. at 282.
Second, the state must have suppressed the evidence. Id. The suppression
may be willful or inadvertent. Id. Third, “prejudice must have ensued’—i.e.,
the suppressed evidence must have been material. Id. “[E]vidence is material
only if there is a reasonable probability that, had the evidence been disclosed
to the defense, the result of the proceeding would have been different. A ‘rea-
sonable probability’ is a probability sufficient to undermine confidence in the
outcome.” Bagley, 473 U.S. at 682. A Brady violation must be found if a peti-
tioner demonstrates “that the favorable evidence could reasonably be taken to

put the whole case in such a different light as to undermine confidence in the

15 In fact, the state concedes none of these points and makes compelling arguments to
the contrary.

15
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verdict.” Kyles v. Whitley, 514 U.S. 419, 435 (1995). It is Raby’s burden under
AEDPA to establish that he has a viable claim such that he is entitled to relief.
See Montoya v. Johnson, 226 F.3d 399, 404 (5th Cir. 2000).

As an initial matter, Raby fails to carry his burden concerning the second
element. The state notes that “Raby’s Brady claim depends critically on his
assertions that trial counsel, Felix Cantu, was not provided a copy of Mr. Chu’s
lab report during trial and was, consequently, unaware that Mr. Chu’s testing
revealed the presence of an A blood type and did not indicate the presence of
blood on Raby’s clothes.” At trial, however, the prosecution asserted that it
had opened its entire file to Raby and his counsel.'® Raby’s counsel did not
contradict this assertion. Cantu did receive a copy of an offense report stating
that the blood typing results were “inconclusive.” Importantly, Cantu
acknowledged in a 2009 affidavit that the HPD Crime Lab report may have

been produced to him during trial.l7

16 The trial transcript reads, in relevant part:

State Prosecutor: I would like the record to reflect that the State at this time
has opened its entire file to the Defense. . . . For the record, we have also agreed
to submit a bunch of records on the Defendant, all of which are on file, dating
back to the time when the Defendant was 12 years old.

Trial Court: Motion for discovery and inspection I think you’ve been granted
that. It’s my understanding that the State has opened the file to the Defense,
and I know from previous conversations on and off the record, the State has
agreed to give you just about everything that they have.

State Prosecutor: That’s correct, Your Honor. Both lawyers have looked at the
State’s case. They have taken a lot of time doing that. I kept them abreast on
a daily basis of the latest developments as I find incriminating evidence or
exculpatory evidence, as it were. I have turned over the names of at least one
or two witnesses they may want to call in mitigation on punishment. And as
I said before, we have provided them with a copy of all records of everything
on file.

17 In that affidavit, Cantu stated,

That report was either never produced to me at trial, or it was produced in the
midst of a witness examination; in either case, I had no opportunity to incorpor-

16
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However, even assuming that Raby could make a sufficient showing on
his Brady claims and could satisfy AEDPA’s diligence requirement, 28 U.S.C.
§ 2244(b)(2)(B)(1), he does not have a reasonable likelihood of showing, by clear
and convincing evidence, that but for the alleged Brady violation, not a single
reasonable juror would have found him guilty of murder. Id. § 2244-
(b)(2)(B)(11), (3)(C). Consequently, we cannot permit him to proceed with this

claim.

The motion for an order authorizing the filing of a successive 28 U.S.C.

§ 2254 petition i1s DENIED.

Certified as a true copy and issued
as the mandate on Jun 04,2019

Attest: d
Clerk, U.S. wjrt of Appe Flfth Circuit

ate the contents of that page into my examination, much less submit it to some-
one with the expertise to explain what the notes on that chart meant. T am
told that the report was not within the trial files I forwarded to Mr. Raby’s
current counsel in about 2001, and that is what I would expect.

Raby notes that when his current counsel began representing him in 2001, “they col-
lected the trial record and the other materials they could obtain, including via the Public
Information Act, from former counsel, as well as materials Mr. Raby’s friends had succeeded
in obtaining to that point.” “Among those boxes was a collection of about 40 pages appearing
to come from the HPD Crime Lab.” Raby states that “[a] single page in this pile of pages says
in handwriting within a chart, for one hand, ‘A +2’, and for the other hand, nothing about ‘A’;
there is no other information or narrative report, other than the homicide report’s short sup-
plement declaring the results inconclusive.” Thus, it 1s, at best, unclear whether Chu’s notes
and findings concerning the presence of A antigen activity were available to Raby at trial.
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Notes of Decisions (130)

U.S.C.A. Const. Art. IIT § 2, cl. 2, USCA CONST Art. III § 2, cl. 2
Current through P.L. 116-53.
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Amendment V. Grand Jury Indictment for Capital Crimes;..., USCA CONST Amend....

United States Code Annotated
Constitution of the United States
Annotated

Amendment V. Grand Jury; Double Jeopardy; Self-Incrimination; Due Process; Takings

U.S.C.A. Const. Amend. V full text

Amendment V. Grand Jury Indictment for Capital Crimes; Double Jeopardy;
Self-Incrimination; Due Process of Law; Takings without Just Compensation

Currentness

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger;
nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

<Historical notes and references are included in the full text document for this amendment.>

<For Notes of Decisions, see separate documents for clauses of this amendment:>

<USCA Const. Amend. V--Grand Jury clause>

<USCA Const. Amend. V--Double Jeopardy clause>

<USCA Const. Amend. V--Self-Incrimination clause>

<USCA Const. Amend. V-- Due Process clause>

<USCA Const. Amend. V--Takings clause>

U.S.C.A. Const. Amend. V full text, USCA CONST Amend. V full text
Current through P.L. 116-53.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Amendment VIIl. Excessive Bail, Fines, Punishments, USCA CONST Amend. VIl

United States Code Annotated
Constitution of the United States
Annotated
Amendment VIII. Excessive Bail, Fines, Punishments

U.S.C.A. Const. Amend. VIII
Amendment VIII. Excessive Bail, Fines, Punishments

Currentness

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

Notes of Decisions (6575)

U.S.C.A. Const. Amend. VIII, USCA CONST Amend. VIII
Current through P.L. 116-53.
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND..., USCA CONST Amend....

United States Code Annotated
Constitution of the United States
Annotated
Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection;
Apportionment of Representation; Disqualification of Officers; Public Debt; Enforcement

U.S.C.A. Const. Amend. XIV-Full Text

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE
PROCESS; EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION;
DISQUALIFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT

Currentness

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the
whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of
electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one
years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the
basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any
office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of
pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States
nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States,
or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
<Section 1 of this amendment is further displayed in separate documents according to subject matter,>

<see USCA Const Amend. X1V, § 1-Citizens>
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND..., USCA CONST Amend....

<see USCA Const Amend. XIV, § 1-Privileges>

<see USCA Const Amend. XIV, § 1-Due Proc>

<see USCA Const Amend. XIV, § 1-Equal Protect>

<sections 2 to 5 of this amendment are displayed as separate documents,>

<see USCA Const Amend. XIV, § 2,>

<see USCA Const Amend. XIV, § 3,>

<see USCA Const Amend. XIV, § 4,>

<see USCA Const Amend. XIV, § 5,>

U.S.C.A. Const. Amend. XIV-Full Text, USCA CONST Amend. XIV-Full Text
Current through P.L. 116-53.
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§ 2244. Finality of determination, 28 USCA § 2244

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
Part VI. Particular Proceedings
Chapter 153. Habeas Corpus (Refs & Annos)

28 U.S.C.A. § 2244
§ 2244. Finality of determination

Effective: April 24, 1996
Currentness

(a) No circuit or district judge shall be required to entertain an application for a writ of habeas corpus to inquire into the detention
of a person pursuant to a judgment of a court of the United States if it appears that the legality of such detention has been
determined by a judge or court of the United States on a prior application for a writ of habeas corpus, except as provided in
section 2255.

(b)(1) A claim presented in a second or successive habeas corpus application under section 2254 that was presented in a prior
application shall be dismissed.

(2) A claim presented in a second or successive habeas corpus application under section 2254 that was not presented in a prior
application shall be dismissed unless--

(A) the applicant shows that the claim relies on a new rule of constitutional law, made retroactive to cases on collateral review
by the Supreme Court, that was previously unavailable; or

(B)(i) the factual predicate for the claim could not have been discovered previously through the exercise of due diligence; and

(ii) the facts underlying the claim, if proven and viewed in light of the evidence as a whole, would be sufficient to establish
by clear and convincing evidence that, but for constitutional error, no reasonable factfinder would have found the applicant
guilty of the underlying offense.

(3)(A) Before a second or successive application permitted by this section is filed in the district court, the applicant shall move
in the appropriate court of appeals for an order authorizing the district court to consider the application.

(B) A motion in the court of appeals for an order authorizing the district court to consider a second or successive application
shall be determined by a three-judge panel of the court of appeals.
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§ 2244. Finality of determination, 28 USCA § 2244

(C) The court of appeals may authorize the filing of a second or successive application only if it determines that the application
makes a prima facie showing that the application satisfies the requirements of this subsection.

(D) The court of appeals shall grant or deny the authorization to file a second or successive application not later than 30 days
after the filing of the motion.

(E) The grant or denial of an authorization by a court of appeals to file a second or successive application shall not be appealable
and shall not be the subject of a petition for rehearing or for a writ of certiorari.

(4) A district court shall dismiss any claim presented in a second or successive application that the court of appeals has authorized
to be filed unless the applicant shows that the claim satisfies the requirements of this section.

(¢) In a habeas corpus proceeding brought in behalf of a person in custody pursuant to the judgment of a State court, a prior
judgment of the Supreme Court of the United States on an appeal or review by a writ of certiorari at the instance of the prisoner
of the decision of such State court, shall be conclusive as to all issues of fact or law with respect to an asserted denial of a Federal
right which constitutes ground for discharge in a habeas corpus proceeding, actually adjudicated by the Supreme Court therein,
unless the applicant for the writ of habeas corpus shall plead and the court shall find the existence of a material and controlling
fact which did not appear in the record of the proceeding in the Supreme Court and the court shall further find that the applicant
for the writ of habeas corpus could not have caused such fact to appear in such record by the exercise of reasonable diligence.

(d)(1) A 1-year period of limitation shall apply to an application for a writ of habeas corpus by a person in custody pursuant to
the judgment of a State court. The limitation period shall run from the latest of--

(A) the date on which the judgment became final by the conclusion of direct review or the expiration of the time for seeking
such review;

(B) the date on which the impediment to filing an application created by State action in violation of the Constitution or laws
of the United States is removed, if the applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized by the Supreme Court, if the right has been
newly recognized by the Supreme Court and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could have been discovered through the exercise
of due diligence.

(2) The time during which a properly filed application for State post-conviction or other collateral review with respect to the
pertinent judgment or claim is pending shall not be counted toward any period of limitation under this subsection.

CREDIT(S)



§ 2244. Finality of determination, 28 USCA § 2244

(June 25, 1948, c. 646, 62 Stat. 965; Pub.L. 89-711, § 1, Nov. 2, 1966, 80 Stat. 1104; Pub.L. 104-132, Title I, §§ 101, 106,
Apr. 24, 1996, 110 Stat. 1217, 1220.)

Notes of Decisions (2056)

28 U.S.C.A. § 2244, 28 USCA § 2244
Current through P.L. 116-53.
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