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QUESTION(S) PRESENTED

t, Does the pkm& “eited in e gﬂ%/nsc & conviction’ mean |
“information vied n a poctiolac wo&\‘ o an ‘Wndictmedl or iformation
thet W\ﬂha‘"és the er tm[ml preazss ’H'\& e/vxﬁft Rcoroe ef‘%z ) smlml

 process, tnchuding matecial thot may net have been disclosed o o defendait,
oc some other definvtion

2. Becavse Prere iy a contlich betwean Yhe United Stedes Prelom"?@ﬂ O‘H}ce
ond the United Stodes Dichict Couet o\lo“ﬁ w\th the Etgk% Cicett Coud o
APP&AS over the ok":\ ‘hw\ of W\Q?fp(‘dﬁhon s‘FM\( pkm&é "Cﬁtﬁp n ‘\4\&

- Fleny & convicteon s that pkrasc ambigosus encugh to tncrte the ule
& \enﬁ‘/? | |

3. Ts the Swemwwﬁﬂ' pam?ﬂd $o decide ur\i\dm“y when o
 défendant hos breadhed oc o vislated a provisien &F o \o\w ogrteM

Ohich would o llow Hhe 8wcmmevd fo fenege on a promise that N\c%ceap +the
 defendant to p\eaoQ au\ﬁy and sign o p\ea ag(zemeN'7



LIST OF PARTIES

M All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

D4 For cases from federal courts: .

The opinion of the United States court of appeals appears at Appendix _A.to
the petition and is

[ ] reported at __ ; Or,

I)(fhas been designated for pubhcatlon but is not yet reported or,

[ ] is unpublished.

to

The opinion of the United States district court appears at Appendix
the petition and is

[ ] reported at ' ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at : ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the _ court
appears at Appendix to the petition and is

[ 1 reported at ' ; or,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was , . '

[ 1 No petition for rehearing was timely filed in my case.

Pd A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: T:‘\,l S, 9 19 , and a copy of the
order denying rehearing appears at Appendix '

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including . (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257 ().



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
.8.5.6. Sabren QKL (J(V) " TH 4 detendmit vsed or {)@SSCSSGJ any
ﬁcearm 0 ammunidron CH?J W ‘H\ceﬂ%ﬁm e‘f Cconu(dﬂm \a Conpection with
P commession o aftemptes] commission of onethec &ns&. or posscsst of
"h‘mns%ﬂd a‘?if(mrm or ammvr\‘i‘hcm Cﬁ'w7 tn the 9@%&( BF C%WCHW\ Wﬁ{'\
Knowledge o ieend W V& w0ould be uged oc possessed tw conmetion with

ano‘hlf,f QHEMQZ, ‘“f{"’Y -

0SS, 6. eton L2 Application Nste 14(AY * Tn bereral .~ Section (b)(L)(B)
end ch(l‘) o‘opzy F e Grearm o ammuniton Fac'im’mw, oc hed e peﬁn’hc«l
of Fac'ilika‘hng another \Cdony ffense oc ansther offense. {‘tsped"ivdy, Howeoﬂ”‘
subsection (€3(1) eontaias the aclditional vequicemertt thot the fiarm of
ammunition be cited i the dFense of conucTion.

U.5.5.6. Sechion QKa.l Applfmfmn Nete [4(€)  Relationship Between the
Tostow 0ffene end the Other offense. — Tn de:(‘ermmmj wohether subsections
(b)(YBY cnd (J(1) apply , the coet st Congider the relationship befueen the
instd™ dfense ond the. other e%\S( \ COV\S"S*EN" woith celevanit Om‘\cl/\fd-
prinagles - See Section {BL.3(a)01)~(4) and accompanying Comweritary .

T cﬁeﬁrmm;nﬁ whether svbsectron (c)(i-_\ awlms‘ e toudt ol consider
Shether She eeatm vsed in he sther oFense. wos o fcearm ¢ied w Al Sng & conuchon.

U3.3.6. Supplemerd Yo A‘)Penoh)é C{ hvendmest 184 | Reason $or Amendimenct.
SQQQ\%@\“«(, Yhe nstod eﬂ%mc ow\J Yhe other sffense mestbe fﬁbi’e:j ‘f’D each oﬁwr
‘by, at o Minimvn Nuf}\g on tderd) Rokle Reearm Y Covm men. /‘(Ccorc*hng)v, the
amendimerd” Cevises {he Cross ceRtence so tha 1t O«N)NCS only P the pm‘hwlw
ficearm or Grarms Cited m dhe nﬁ?vx&f & convickon |

3.



STATEMENT OF THE CASE

On Fone a3, Aol , :P@HHOner pld 3MH)’ to o Smgk Cound & «
violation & Title 18 U.5.0. Sction 79}(35 in the United Sdates istried Coort™
for Yhe Baglern Vistrict o Missouri,

On Aogust 8, gott, Petitoner pled guilty fo a smgle count J a
violabion & Tille 1§ u.5.0. Sechion 234 (o) W the United Shﬂvﬁf&’!ﬁd Coved
'ﬁr the 90\8{'8(4/\ (blsh‘(d' @F Mi&sourl.
| T Cases were @nselidated ond o Sendencing hearing was held on
March 9, 2019 Pelitioner voas Sedencedd o the stabtery mapinom o 130

merths foc the Sectrn 923(4) violahion and o tonsecotiue sntence & a40
cnonths Rc dhe. Sectwn 93y (o) visldhen for o fotal o 36D months.

o The chd’mms ﬁucdclmc fonge 39&&%&0{ n Petifioner's | initiod
P(wn‘rme \\w&sﬁgd?m &poﬁ\’ (PSRB was H1-S| menths- The Unitel
States Probution 6Fe (U.5£0.) determined hat the css cefevence
Section K21 (Y1) v .S.6. did ngt "“FPIY becavse. thexe was no
@Qﬂscwﬁ“«m o that pw‘]‘(cvlar ficearm v Peditonecs Wdictmedit and Yhe
s ccference (equires dhat the Tirearm be “cited tn the offense o
CO”(\\}(U}?O/V\,“ ,

The 8we;mwwﬁ e-l%td‘d * e USL.0s dederminadion that
Yhe Cross ceSerence Sectron XAL(I(Y USS.6. dees ot C‘PP)‘/ and on

May 1§, 2017, the distirct couet sustained that elfjection. The datrt
covet nstweded Yhe USLE. to cevise Pitorers PSR W Compliance
with the @Mﬁd‘?m, vpon the gwunmmd"s request.

Toe US00. (‘)mgc/ Reitromers sexttncing guideling fange Fom

diI-51 morths 4o 36D months in the fevised PSR, however; the VS0,

added wn Yhe addendum that they shill believed that Sechion ALY
USS.b. dhes m&fapply becavse Hhe. 3@u'emmev\‘7i‘ did wit ¢ife the



ficcaton in te dBnse o convictron, as the VS.LO. be‘ﬁwdl Yhe 8<oo€rnme/v§['
v fequied fo provile some charadteristic oc deseripton & the fireorm in
| Yhe courit o the tndictiment so thet the cross ecference will apply QMY o et
pat’hwlav Heearm in W va\'i’ & Yhe EV\cOidLmew

The aouemmavj panised o file a downward departure mo?hov\
pacsvant to Section SKI) US.5.6. and Title 1 0.5C. Secton 3553 (el in
the plea a reem@d* for substaatial assictance that Petitioner o.l(?:ocly
pmu«ck(i ’me gouecnment dicl adt file thoge moting and the disteet cavet
did nat condudt on evidentany heacmg *lv determme why he qouern mevet”
- breached the ()/w olj{eCmmil‘



REASONS FOR GRANTING THE PETITION

Section AK2.1(c)() US5.6. requires that the Fearm ke “evted in the
otense. o conwiction.” There 15a Cm\ﬂt'tj' ovel ﬂw p/;fase ‘(CHEJ in the &'%M-(
& convckion in Sechim ALY VS5.6. betivean Yhe United States |
Peoboation OFice (V.S.0.0.) ond the Eghth Gttt Coved oF AWQAS along wotth
the United Shates Degtrict Covet Be the Bastern District o Missourd. The
0.5.0.0. lelieves Yhat the indidment shovld have tdenhitied some chadacteristic
& the Ticeatm | whether ke male, model, caltber, Serial number, ete. , o l&nﬁ%

Hal Specv?& ficearm for the puepase o the cross rc?irtncc écn‘\%ncmg enhancement
Section KAL) USS.6. Tre USP0. made that dederminstion ta Petitroner's
inttval preserdence e stigation eeport (P RY . |

The determmaton o the US.PO, coincides woith dhe intert o the
Untked States Sm‘rench\ﬁ Commission whey & odded the phrase Cevked i the
Rne o convicdron 4o Section ALY US.5.6. in 2015 . Sopplement to
A‘ppendw ¢ ) Wmnf 73‘/( Reason ‘Fl\f AThanmcrd\, The Cross refrence 13 oﬂ)y’b

o\[)p)\/ to ﬂ\c fbarf(w(af F((ea(m QH-{J ia the @%ﬁ\&( &F conu(d?m .

The 80061“0“}001/7' 9bde<fzo/ ) %( U,s,p.&'s &cjl’éfminihow ./’\5} +o app)y
Seckron QKA (1) V.56, The gouernment did not presert an alfernate
definidron or meaning o the phrase “cied i the dfense & convittron” i e onl
argument held e the ghjection on /jrprC [ 35, a017. However, the district oot
conclided 1n s Memorondvn and Ocder, dated May 16,3017, for that
653(6(‘(01\ '\carmg, ﬁ\od"%( 30\!6( nmcmf S hr\'\'&rp(dafrm«(\ £s c@ymj\ Tkz J(S‘)Trd’
covet ecced for O feasens.

The districh covet erged n ¥hat ¥ 3@;!6mmcn7l' did ast pre&er\‘f‘ an
inferprefation of dhe phsc “cited t the FRnse oF convichon  foc the drstrich
covet to agree with -

The distot eovet ecced lecause 1 there 1 mote Than ene

lo.



fr\\zrprdu%ron o the ambiguaus th{“ci‘\tzﬂ in the offense. & conuectron,” dhen
the role & lenly aﬂo?%es and febitoner woould be gfven the bendfit o the
Mterpretetion thed vopuld tesotb M o shorter setence . Umited States v,
 Lozacd - byadaccama, 7Tt F3d 119, 140] (#th tic. 1345). " The wle o lenidy
applies o ombiguovs provisions & he Serilencing Gutdelines.” Lazaro-
@Uacga\(raw\a‘ 11 F:3co, oF 14al. .
The Eghth Ciceolt then went on to conclecle Hhat the Phrse
: "eﬂ%n& éFchu{d“M‘\u means He record as a whale . The (5(9;«“\ Cigeolt cllc[ m‘)l'f
provide an Intecpretaton o dehnihion o the entire phiase “oifed 1 the
Fonse F convichion. The Evshdh Civwits Conclusinn Is In contlich with the
}r\\trp{&aﬁw made by the US.£.0. The Eightl Cirpunus definiton s
Q\Xir[)r()c\:j, V‘agu(, m\j QdZmLS (Mymd’i’\r\zmwgﬂ\e \)M’\‘(c{, S\‘cdzs
Sewtencing Commissien, The phrag dhense of convechon” 15 defined o
“oFfnse conduct charged in Yhe ndictment or wformation 6F wohich the
defendatt was comicted.” Glossary & Federal Senfencmg Related Teqms by the
United States Sentenemg Commission. ‘Thci;ok’a agi‘cemeadu’is st the ‘oFlemse.
éF conviction , |
The Evghth Creuit waronghy presomed tnat fetiboner was pa ovsded &
copy @3(: the entite vecord as a whale. Pdﬂ‘mne( weeS C@muio‘i’d based on a 'oleq
aafeamcvd" amoV mﬂL o\‘h“rol" o Yhe 300@(nmen7" did naV'”pmJ/dce o disclose the
entrce (‘Lcoro( o Peﬁ’\‘(@nc( , of cmﬂf\mj ¢lose o e entire ﬂcord, begfe e
aﬂc( he p\CrJ 30%[&*/, The Unided Sﬁ/*as Sevﬂz'nC(ng Covnmtss‘sw\ did ne‘hmu
the phrese “cited i the efiense o conviction " o encom pass such a broad
View. The chagge foca violation & Tidle 1§ U.5.C Sechon DY(0) may not
(qvﬂ‘t Hhae ciexﬂp‘h(w\ &F a spec\“:k‘ﬁ(ca(vv\ %ra Cont)?dﬂ%i b\ﬁ' Scc‘h(m
KA1 (c) (1) Vequites that Fc 4o a‘op)y,

1.



The inlent & the Vavked Shdes Sertencing Lommissien s 4o eupply
Hhe cross (eRrence Sedon JKALECY) USS.6. 4o a particlar Fitearm “ced
W dhe Blense @ couction,” See Supplemedt o AppenClW C, Avendmet 18,
p\ﬂa&OV\ {oc Amcwlmevd‘ U:lS.6. |

The basis oF Plitwenee's o‘rgumem‘l' ix the meaning of Fh\lrprt‘fmﬂ o
the phase “cited in dhe dense & cnuiction,” gnd whether Ws ambigrees
enwa‘k do tnaite Yhe wole & fentdy, | N

| The USLO. rured Petitoner's PSR ond d\cmaea[ Ptitionec's imbinl

é&nﬁnur\g 3ui<k(me Cange & 41-51 months 4o 3D months vpen the
quuetnment’s fequest and tn compliance with the district ¢ourts nctrvctrons,
euen Yhough Hhe wagimom @er\m(ﬂl'y foc a yrolaten & TiHe (¥ US.C. Sechon
DY (6 s 20 moadhs: The US.P0, staled (q the addendum to the Cevised
PSR that they still believe that Seckon 3K (S 1) v.5.5.6. ohes ni apply
becavge the indictment chd et describe any charaderistic & e fiearm a$
equited by Sewn 2031 () and s Commentary. See Sechon KA1 () (1)
UsS,6. Aypincofh@ﬂ JU@fE H(Aj ond 1Y (EJ} VS.S6. SUPP)emevd' 4o
A()pean?)c ¢, Fendmend 84, Reason foc fmendment stats that “the dnstavit
&V\&L O\V\J‘Hr\e QW’F @%M{ muST be rdai@( t5 each GQM by, d+a mﬁn\murﬂ,
Mu{a‘\g an -Mems:ta)olﬁ ‘Ferafm M l‘ﬁmmoﬂ, "mnd W “Yhe amencimétﬂ\ FCU(&?S
Ahe tross reference So that 11 applies enly o the pactiwlar Tiearm o«
FNearmS QN‘M( i the offemse Q‘F C@nv(dfﬁ’n. )

RXboner requests Yot the Court decide whether the phease “eited
tn the STonse & conviction’ 13 ambigusus enW7A bo Sveke Yhe rle & lenlty,
and ¥ it isnt, what dies The phrase “cited tn the Fonse of convidwn mean with
Yhe indert o the United Skites Serdfxncmg Commission . TF should ot be.

 avedooked Yhat the ecord as a whale cortained I fitearms.

2.



The 8ﬂouea/‘nmevCl' ndoded a promise to flle & mebon ﬁf o downwend
agﬁtowr"\\)ﬂ p\mvmﬂv Schion SKLI 0.8.5.6. and Tifle L¥ v.C.C. Section 3S53(e)
m Pe,ﬁ‘f‘lefner‘s fﬂm ajrcemavdt an/ ‘an b(Cac/’!cJ ‘“\a Pka ag‘(cemcm" by dCCM]"nj
o l“t{?/(“”y m‘i’“(-o ‘.RJ‘{'\:” ‘M\oj' ?( omise. The 30(}3( Amentl S“W*E(/ at P&ﬁ"‘?omr‘s
se/w’rcmmj kca'rivg W H“ woulj mﬁl Qac ﬁl{hj Sa?o() f)romi&ie/ m.syhbnj bcfause;
Yhey beliewed Petibioner violated o pro visv of the plea a«,jrtemff hat relieved
W such ebligation. A beeach of o plea agfeemend 1S an 15308 for the coort
to decide omd. wot the goveraments united Stidee v. Brawen, §01 Fad 352,355
(¥h Clv. 195L) . ‘P@(’?‘i’rvm( Y entited to an ev%’&n‘h\a‘fy ’/\Zarmj, ) Q?u%fel
hy dwe process, to defermine I he vielated or breached a provssion of Yhe.
P\u\ agftemem}l\. Ul tes v. Ydlow, 27 FBJ 706,769 (§Hh C)Y_. S010),
| Even ND PchNYéﬂcr c‘-ioe wel&h a Pmu}giw\ ef VHm /ﬂeo« agfeeme/ﬂ; the
80\)6,mmf'5 chofee & femecy 0S \\mp’ompr{a}é. The gover amend! shovld have
moved o vorthdrw from the agmemwd' cother than breach the agraem&nf ot
sentencing. Inited Stodes v, Gomez, 371 E34 779, 752 (¥h bic. 2001). The
80Whmc«\7l’ ‘B\WVM W S‘M) mowtﬂ' the downmnj olépo.rVLvﬂ: mo‘Hms, b\fl'
adurse ¥he sentencing coust oF unrelated facdhors, such as Petitionecs all&gezp
Poes'f f)\ewaﬁfcemevv’j" Cronalud' of vfeloﬁfvn and thal the cgué‘l' skovu pl ecdude
or Severely festercl any downwacd cﬁf‘oaﬁ‘vﬂ celiet. Yavted Steles v. Anzalone,
Uy €34 940, 941-993 §th Cic, 1998).

The 8wemmevd)5 eypress psomize I the pk’a aﬁrternwéf to Rl the
downioard oQ’e,par\‘\'FQ metions 1S bmJ\?ig. Unded States v Kelly, Ly F3d 6l
(olle (4 Cic. 1994) . The downward departvre metions were based on
5\;\0 &iufﬂ%al o8S (‘S‘J‘ance W {) dﬂ?rmc»r prour‘clt/ pr(Of"h ‘ﬂ\c p’m aﬁmem(mﬂ.

TR vas a P‘r@mIS‘L. av\cﬁ nv‘i’ 69{50( ef‘“fbnavy [»@nguag€~ - Shouw l}( r\e*?J
that the alleged evidence was net only never anther caedd | bt W was




MNsclosed ot o \r\em‘fng foc o mohon that Pedstionees ggunsel/ Rled 1o

vV thdraw as coomsel. T was net on adversarial o ewdcvi‘han/ hearing.
peﬁ\’wmr\s é@mxge,f ‘F\’\d a W\OW to WWW as couf\sel aﬁxoov‘*\m COSS*THS)-
CourT owsed Wy diseretion by Rquesting the guernmend” to produce topies
oF p\\M\c talls ond letters thatthe court a\z“&g,-d would aid in s
determination en coonseds moben 4o wvhdraw. The Phomta% and leters had
nathing Yo do vty Retitrecs covntel and lecause Petitwner's cavnied was
(equesting ~§c woithdoaw Fom the proaiealu‘ng, Yhat counsed drd net Subjeﬁ the
| a\\egaj e»f;mee,,qr.‘ﬁ\‘s PR)JNEI?W\ and mwﬂm\‘hc‘r’%*o adverswl dES’hV\g.

e.



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

&m CL&W\
Date: Ba quvfr 31, 3019

\.



