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QUESTIONS PRESENTED 

 1. Is there a federal right, under the Eighth Amendment to the U.S. 

Constitution and Bivens v. Six Unknown Named Agents of Fed. Bureau of 

Narcotics, 403 U.S. 388 (1971), for a federal prison inmate to sue prison officers 

whom he alleges have subjected him to grossly unsanitary conditions of 

confinement, in light of the Court's decision in Ziglar v. Abbasi, 137 S.Ct. 1843 

(2017), because such a claim does not present a new Bivens context and is not 

different in any meaningful way from previous Bivens cases decided by the Court, 

viz., Carlson v. Green, 446 U.S. 14, 19 (1980)? 

 2. Is there a federal right, under the U.S. Constitution and Bivens v. Six 

Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971), for a 

federal prison inmate to sue prison officers whom he alleges have denied him 

consideration for a lower security classification -- and hence eligibility for prison 

camp placement -- based solely on his Canadian citizenship, thus a national origin 

discrimination claim, in light of the Court's decision in Ziglar v. Abbasi, 137 S.Ct. 

1843 (2017), because such a claim does not present a new Bivens context and is 

not different in any meaningful way from previous Bivens cases decided by the 

Court, viz., Davis v. Passman, 442 U.S. 228, 248-49 (1970); Univ. of Texas v. 

Nassar, 570 U.S. 338 (2013); Graham v. Richardson, 403 U.S. 365, 372 (1971)? 

 3. Is there a federal right, under the First Amendment and the Fifth 

Amendment's due process clause, and Bivens v. Six Unknown Named Agents of 

Fed. Bureau of Narcotics, 403 U.S. 388 (1971), for a federal prison inmate to sue 

prison officers whom he alleges refused to follow the Federal Bureau of Prison's 

own, published administrative grievance appeal process, when their refusal results 

in the inmate ultimately being locked out of court, for failure to exhaust, in light of 
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the Court's decision in Ziglar v. Abbasi, 137 S.Ct. 1843 (2017), viz., Christopher v. 

Harbury, 536 U.S. 403, 413-15, 415 n. 12 (2002)? 
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 PARTIES TO THE PROCEEDINGS 

 Petitioner, former Federal Bureau of Prison ("BOP") inmate Benjamin 

Schwarz, who at all times was a Canadian citizen and resident, was the plaintiff in 

two actions below in the district court and the appellant in the two, consolidated 

appeals in the court below.  Respondents were BOP officials and were defendants 

in the district court and appellees in the court below. 
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PETITION FOR A WRIT OF CERTIORARI 

  Petitioner, Benjamin Schwarz ("petitioner" or "Schwarz"), 

respectfully petitions this Court for a writ of certiorari to review the 

judgment of the United States Court of Appeals for the Ninth Circuit, in this 

case. 

OPINION BELOW 

  The memorandum disposition of the Ninth Circuit is reported at 

Schwarz v. Meinberg, 761 Fed.Appx. 732 (9th Cir. 2019), and is set forth the 

Appendix at 3-7.  The two minute orders of the District Court for the Central 

District of California are reported at 2017 WL 416421 (C.D.Cal. 2017), and 

2017 WL 4581887 (C.D.Cal. 2017), and are set forth in the Appendix at a 8-

18 and 19-24, respectively.  The memorandum disposition of the prior, 2014 

appeal, is set forth in the Appendix at 25-26. 

 JURISDICTION 

  The judgment of the Ninth Circuit was rendered on February 13, 

2019, App. at 3.  Petitioner timely filed a petition for rehearing with a 

suggestion for rehearing en banc, which was denied on April 29, 2017.  App. 

at 1-2. The jurisdiction of this Court is invoked pursuant to 28 U.S.C. § 

1254(1).  This timely petition for certiorari is filed within 90 days of the 

April 29, 2019 denial of rehearing en banc.  App. at 1-2. 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

  Amendment V of the Constitution provides that "nor shall any person 

. . . be deprived of life, liberty, or property, without due process of law." 

  Amendment VIII of the Constitution provides that "nor [shall] cruel 

and unusual punishments be inflicted." 
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  For 40 years, federal courts have interpreted these amendments to 

provide remedies for a prisoner's constitutional right not to be subjected to 

unsanitary prison conditions, a person's right not to be subjected to 

discrimination based on national origin, and a person's right not to be 

deprived of access to the federal courts, each of which is a basis for one of 

petitioner's Bivens claims. 

  Now, unless this Court grants certiorari and affirmative answers the 

three questions presented, that (1) there is a Bivens right not to be subjected 

to unsanitary conditions of confinement, (2) there is a Bivens right not to 

suffer discrimination based on national origin, and (3) there is a Bivens right 

not to be denied access to the federal courts, then these rights will be dead 

letters, a law that has not been repealed but is ineffectual or defunct in 

practice.  This must not happen. 

INTRODUCTION 

  In in Ziglar v. Abbasi, 137 S.Ct. 1843 (2017), the Court ruled against 

extending private, implied rights of action under Bivens v. Six Unknown 

Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971), to rights 

that "present a new Bivens context."  Id. at 1859.  In order for a Bivens claim 

to be barred under Abbasi, it needs to "differ in a meaningful way" from 

previous Bivens cases.  Ibid.1 

                                           
1 The Court's hesitance in Abbasi was against extending implied rights of 
action and creating new rights, not against continuing to enforce long-
established rights of action.  Abbasi mandates caution and disfavor only 
when courts would extend Bivens into a new context, and a case presents a 
new context only whenever it is "different in a meaningful way from 
previous Bivens cases decided by the Court.  Abbasi, passim. 
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  Here, because none of petitioner's three claims -- under the Eighth 

Amendment, for unsanitary prison cell conditions, under the Fifth 

Amendment, for national origin discrimination, and under the Fifth 

Amendment, for denial of due process and access to the federal courts -- 

"differs in a meaningful way" from previous Bivens actions, therefore the 

court below erred when it refused to recognize petitioner's three claims. 

 This Court described its term of art, "different in a meaningful way" as 

follows: 

 
 The proper test for determining whether a case presents a new Bivens 
context is as follows. If the case is different in a meaningful way from 
previous Bivens cases decided by this Court, then the context is new. 
Without endeavoring to create an exhaustive list of differences that are 
meaningful enough to make a given context a new one, some 
examples might prove instructive.  A case might differ in a meaningful 
way because of the rank of the officers involved; the constitutional 
right at issue; the generality or specificity of the official action; the 
extent of judicial guidance as to how an officer should respond to the 
problem or emergency to be confronted; the statutory or other legal 
mandate under which the officer was operating; the risk of disruptive 
intrusion by the Judiciary into the functioning of other branches; or the 
presence of potential special factors that previous Bivens cases did not 
consider. 

 
Abbasi, 137 S.Ct. at 1857-60.   

  Because none of the indicia/descriptions of "different in a meaningful 

way" as between prior Bivens actions and any of petitioner's three Bivens 

claims are applicable, therefore, petitioner's claims properly are cognizable 

under Bivens, because they "do not provide a new Bivens context."  Ibid.  

None of the illustrative, concrete examples of ways in which an action could 
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be "different in a meaningful way, as set forth in Abbasi here are applicable:  

viz., the rank of the officers involved is not a factor; the constitutional rights 

at issue are the same as in prior Bivens actions; the generality or specificity 

of the official action is not a factor because the claims are neither more 

general nor more specific than in prior Bivens actions; the extent of judicial 

guidance as to how an officer should respond to the problem or emergency 

to be confronted is not in issue, since the judicial guidance as to the law has 

been in place for nearly 40 years -- the relevant law has been clearly 

established; the statutory or other legal mandate under which the officer was 

operating is not in issue and has been in place for nearly 40 years; the risk of 

disruptive intrusion by the Judiciary into the functioning of other branches is 

not in issue since the actions are only for damages remedies and do not seek 

any equitable relief; and, there is no presence of potential special factors that 

previous Bivens cases did not consider, since the cases are based on basic 

almost formulaic rights. 
 

  The Court of Appeals, therefore, erroneously held that petitioner's 

three Bivens claims that are barred by Abbasi and dismissed them; but it 

should have held that petitioner's claims were not new Bivens contexts. Had 

it done so, it would have recognized that petitioner's damages claims should 

have proceeded towards  disposition on their merits and appropriate 

remedies. 
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STATEMENT OF THE CASE 

 A. Federal Law 

  Bivens provides a damages remedy against federal officers who 

violate federal constitutional rights. 

 Petitioner was subjected to filthy, inhumane conditions of his confinement, 

in violation of the Eighth Amendment and has a Bivens remedy because that 

remedy previously existed. 

  "A prison official's 'deliberate indifference' to a substantial risk of 

serious harm to an inmate violates the Eighth Amendment."  Farmer v. 

Brennan, 511 U.S. 825, 828 (1994) (citing Helling v. McKinney, 509 U.S. 25 

(1993); Disability Rights Montana v. Batista, ___F.3d___, 2019 WL 

3242038, *5 (9th Cir. Jul. 19, 2019) (same); see also Parsons v. Ryan, 754 

F.3d 657, 677 (9th Cir. 2014); Graves v. Arpaio, 623 F.3d1043, 1049 (9th 

Cir. 2010); Wallis v. Baldwin, 70 F.3d1074, 1076 (9th Cir. 1995). 

  The BOP's "Administrative Remedy Program," 28 C.F.R. Part 542, §§ 

542.10, et seq., App. at 27-30, provides both procedural and substantive due 

process rights to a prisoner, to file grievances, to have grievances timely 

adjudicated, and that when there has not been a timely response to a 

grievance the right to proceed to the next administrative remedy level. Once 

a prisoner's "administrative remedies as are available are exhausted," 42 

U.S.C. § 1997e(a), the prisoner then has a right to bring his claim to federal 

court, under Bivens.  Prisoners have a substantive right for the grievances 

they file not to be blocked by prison officials and not to have their Bivens 

actions dismissed when prison officials set up failure to exhaust as an 

affirmative defense, when those same officials have blocked and rendered 



 
6 
 

impossible the adjudications at all levels of grievances, which is precisely 

what respondents here did. 

  On its face and in its texts, the BOP's Administrative Remedy 

Program creates an appearance that it is simple to navigate and that its 

requirements easily are satisfied, as this Court observed in  Woodford v. Ngo, 

548 U.S. 81, 103 (2006),  noting "the informality and relative simplicity of 

prison grievance systems."  In the real world of the federal BOP, such is not 

the case.  See infra.  Grievances are not used to adjudicate or ameliorate 

problems but instead and mucked with a blocked so that failure to exhaust 

can be used as a affirmative defense to block Bivens claims. 

PROCEEDINGS BELOW 

  Petitioner, Benjamin Schwarz is a Canadian national and was a 

prisoner at the BOP's prison facility in Los Angeles, California, the 

Metropolitan Detention Center ("MDC-LA"), from about March 20, 2009 to 

October 20, 2010, for 19 months.   

  Petitioner for over a year and a half was confined in a cell in which 

the toilet backed-up, spewing the urine and feces from the adjacent cell, 

every time the toilet was flushed in the adjacent cell, and thus was subjected 

to extremely unsanitary conditions.  Petitioner's cell was a literal sewer, a 

broken sewer that was reported to the warden, respondent Meinberg (and 

others), but about which Meinberg refused to take any corrective action. 

  As a prisoner who was serving a less-than-10-year sentence, petitioner 

was eligible to be designed at the lowest security level and, based thereon, to 

be considered for placement in a prison camp, but he was advised in writing 
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that he had been denied eligibility for consideration for prison camp 

placement solely because he was a Canadian citizen. 

  Petitioner's access to the federal district court was blocked by 

respondents' denial of petitioner's access to the BOP administrative 

grievance process, the court below in its prior disposition stated that "[t]he 

district court erred in dismissing Schwarz's equal protection claim as 

insufficiently pleaded.  Schwarz has plausibly pleaded factual matter 

sufficient to claim that the policy of the Bureau of Prisons discriminated 

against him as a non-citizen."  Schwarz v. Meinberg, 637 Fed.Appx. 374, 

375 (9th Cir. 2016). 

  All of petitioner's Bivens claims were dismissed by the district court 

on grounds other than the grounds for dismissal stated by the court below.  

In the time between those district court dismissals and the time at which the 

second appeal was rendered, on June 19, 2017, this Court decided Abbasi, 

the court below did not consider any of the district court's grounds for 

dismissal, and instead upheld the dismissals based on Abbasi, holding, under 

Abbasi, that all of petitioner's Bivens claims were barred, because they 

presented "new Bivens contexts."  Abbasi, 137 S.Ct. at 1857. 

  Thus, the only legal issues now presented to this Court are whether, as 

to each of petitioner's three claims, the claim is or is not a proper Bivens 

claim, based on other Bivens actions that had been decided before Abbasi 

was decided. 

  The district court dismissed petitioner's claims in the two minute 

orders that are set forth in the Appendix at 6a-23a, respectively, the appeals 

court's second unpublished memorandum is set forth in the Appendix at 1a-
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5a, and its first unpublished memorandum is set forth in the Appendix at 

24a-25a. 

REASONS FOR GRANTING THE PETITION 

 
PETITIONER'S UNSANITARY CELL CLAIM WAS NOT A NEW 

BIVENS CLAIM OR A NEW BIVENS CONTEXT. 

  In Brown v. Plata, 563 U.S. 493 (2011), the Court held: 

 
 [T]he law and the Constitution demand recognition of certain other 
rights. Prisoners retain the essence of human dignity inherent in all 
persons. Respect for that dignity animates the Eighth Amendment 
prohibition against cruel and unusual punishment. "'The basic concept 
underlying the Eighth Amendment is nothing less than the dignity of 
man.’ ” Atkins v. Virginia, 536 U.S. 304, 311, 122 S.Ct. 2242, 153 
L.Ed.2d 335 (2002) (quoting Trop v. Dulles, 356 U.S. 86, 100, 78 
S.Ct. 590, 2 L.Ed.2d 630 (1958) (plurality opinion)). 

A prison that deprives prisoners of basic sustenance, including 
adequate medical care, is incompatible with the concept of human 
dignity and has no place in civilized society.  

If government fails to fulfill this obligation, the courts have a 
responsibility to remedy the resulting Eighth Amendment violation. 
See Hutto v. Finney, 437 U.S. 678, 687 . . . (1978).  . . .  Courts 
nevertheless must not shrink from their obligation to "enforce the 
constitutional rights of all ‘persons,’ including prisoners." Cruz v. 
Beto, 405 U.S. 319, 321, 92 S.Ct. 1079, 31 L.Ed.2d 263 (1972) (per 
curiam).  

Id. at 510-11.   

  Brown puts on notice all prison authorities that they may not place 

prisoners in urine- and feces-filled cells, and this is not a new Bivens context 

because it is not different in any meaningful way from prior Eighth 

Amendment-based Bivens claims.  Thus, Abbasi does not bar this claim. 
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  In the fundamental, controlling case on this issue, the Court held the 

law to be that in Eighth Amendment cases (and expanded the Bivens right 

from the Fourth Amendment and due process issues, see Davis v. Passman, 

to the Eighth Amendment), in Carlson v. Green, 446 U.S. 14, 18 (1980), that  

"law . . . [cannot be] applied . . . [to] 'subvert' 'the policy of allowing 

complete vindication of constitutional rights . . . ."  It explained its ruling as 

follows: 

 
 Bivens established that the victims of a constitutional violation by a 
federal agent have a right to recover damages against the official in 
federal court despite the absence of any statute conferring such a right. 
Such a cause of action may be defeated in a particular case, however, 
in two situations. The first is when defendants demonstrate "special 
factors counselling [sic] hesitation in the absence of affirmative action 
by Congress" 403 U.S., at 396, 91 S.Ct., at 2004; Davis v. Passman, 
442 U.S. 228, 245, 99 S.Ct. 2264, 2277, 60 L.Ed.2d 846 (1979). The 
second is when defendants show that Congress has provided an 
alternative remedy which it explicitly declared to be a substitute for 
recovery directly under the Constitution and viewed as equally 
effective. Bivens, supra, at 397, 91 S.Ct., at 2005; Davis v. Passman, 
supra, at 245–247, 99 S.Ct., at 2277–2278.  

Neither situation obtains in this case. First, the case involves no 
special factors counselling [sic] hesitation in the absence of 
affirmative action by Congress. 

[W]e have here no explicit congressional declaration that persons 
injured by federal officers' violations of the Eighth Amendment may 
not recover money damages from the agents but must be remitted to 
another remedy, equally effective in the view of Congress. 

Id. at 18-19 (first emphasis added, second emphasis in original).  Petitioner 

clearly has an Eighth Amendment, Bivens remedy.  Bivens since 1980, via 

Carlson, has provided for the Eighth Amendment right on which petitioner 
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bases his unsanitary conditions of confinement claim, and it also provides 

his remedy -- damages. 

  The court below has recognized that right over and over, and almost 

always in unpublished dispositions since 1985, when it  first recognized the 

Eighth Amendment remedy as to unsanitary conditions of confinement, in 

Hoptowit v. Spellman, 753 F.2d 779, 783 (9th Cir. 1985).  "Plumbing [as 

here] at the penitentiary is in such disrepair as to deprive inmates of basic 

elements of hygiene and seriously threaten their physical and mental well-

being.  Such conditions amount to cruel and unusual punishment under the 

Eighth Amendment.  . . .  [U]nsanitary conditions such as standing water, 

flooded toilets [as here] . . . is an unnecessary and wanton infliction of pain 

proscribed by the Eighth Amendment."  See Anderson v. County of Kern, 45 

F.3d 1310, 1314 (9th Cir. 1995) (emphasis added; "subjection of a prisoner 

to lack of sanitation that is severe or prolonged [here, for 19 months, 

notwithstanding that complaints regularly and repeatedly were made to 

prison officials] can constitute an infliction of pain within the meaning of the 

Eighth Amendment." (citations omitted)); Arellano v. Ojeda, 660 Fed.Appx. 

552, 552-53 (9th Cir. 2016) (same, quoting Anderson); Sawyer v. Cole, 563 

Fed.Appx. 589, 590 (9th Cir. 2014) ("Eighth Amendment violations arising 

from unsanitary conditions of confinement . . . [caused by] exposing 

[plaintiff] to unsanitary conditions in his cell"); Mizzoni v. Brooks, 548 

Fed.Appx. 468 (9th Cir. 2013) (recognizing right not to be subjected to 

"deliberate indifference . . . related to unsanitary conditions in [plaintiff's] 

cell"); Meneweather v. Powell, 417 Fed.Appx. 656 (9th Cir. 2011) 

(recognizing "Eighth Amendment violations arising from unsanitary 



 
11 

 

conditions of confinement . . . [when] it would have been clear to a 

reasonable correctional officers in defendants' positions that their failure to 

address the unsanitary conditions of [plaintiff's] cell were unlawful."); Dean 

v. Arpaio, 382 Fed.Appx. 585 (9th Cir. 2010) (recognizing claim of 

"unsanitary conditions at the jail in violation of the Eighth Amendment."); 

Whittington v. King County Dep't of Corrections, 308 Fed.Appx. 218 (9th 

Cir. 2008) (recognizing claim of "unsanitary conditions in jail"); Lafaele v. 

Largent, 255 Fed.Appx. 245 (9th Cir. 2007) (recognizing claim for 

"unsanitary housing conditions"); Apollo v. County of Sacramento, 234 

Fed.Appx. 565 (9th Cir. 2007) (recognizing claim for "unsanitary 

conditions").  Petitioner is unaware of any published disposition by the court 

below after 1995 on the issue of unsanitary cell conditions, and surmises that 

the reason for that is that, post-1995, the law was so clearly established that 

all of the post-1995 dispositions were by unpublished memoranda because 

they set no precedent.   

  Of course, it is the right, and not the form of the remedy that sets the 

rule and governs, and since 42 U.S.C. § 1983 and Bivens are construed in the 

same manner, Ward v. Caulk, 650 F.2d 1144 (9th Cir. 1981) (discussing the 

right under Carlson, at 1147), the existence of the right under § 1983 means 

that the same right and remedy both exist under Bivens.    

  The court below held that "[t]he Court stressed that allowing Bivens 

suits against federal officials serves the purpose of subjecting them [the 

federal officials] to the same liability state officers face under § 1983.  . . .  

[Section] 1983 serves the same purpose for state officials as do Bivens suits 

for federal officials."  Id. at 1148 (citing Carlson, 446 U.S. at 22).  See also 
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Butz v. Economou, 438 U.S.   478, 504 (1978) (suggesting that the 

"constitutional design" would be stood on its head if federal officials did not 

face at least the same liability as state officials guilty of the same 

constitutional transgressions); Van Strum v. Lawn, 940 F.2d 406, 409 (9th 

Cir. 1991) ("Actions under § 1983 and those under Bivens are identical save 

for the replacement of a state actor under § 1983 by a federal actor under 

Bivens.").  Thus, the § 1983 and Bivens rights and remedies are coextensive 

as to content and availability, and therefore under Abbasi petitioner's Eighth 

Amendment claim does not present a new Bivens action.  

 In America, we respect toe sanctity of life, including the lives of those 

persons confined in prisons, Walsh v.  Mellas, 837 F.2d 789, 798 (7th Cir.  

1988), and the standards of decency in modern society do not permit the 

imposition of needless harm on those prisoners.  Jordan v.  Gardner, 986 

F.2d 1521 (9th Cir. 1993).  Because of these principles, the Eighth 

Amendment has been held to impose a duty on prison officials to provide 

for humane conditions of confinement and to take reasonable steps to 

guarantee the proper living conditions of prisoners. Osolinski v. Kane, 92 

F.3d 934, 936-37 (9th Cir.  1996). 

 A claim of deprivation of the minimal civilized measures of life’s 

necessities – here, sanitation – states a conditions of confinement claim 

under the Eighth Amendment.  Frost v.  Agnos, 152 F.3d 1124, 1130 (9th 

Cir. 1998) (quoting Hudson v.  McMillian, 503 U.S. 1, 9 (1992)).  

 The Eighth Amendment’s ban on cruel and unusual punishments 

prohibits conditions of confinement that pose unreasonable threats to a 
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prisoner’s health,  McKinney v.  Anderson, 924 F.2d 1500, 1507 (9th Cir.  

1991), such as being forced to live in an actual cesspool. 

 With these long-standing and black-letter principles in mind, it is clear 

that petitioner's allegations with respect to unsanitary conditions, his 

confinement in a cell with a toilet backed up with feces and urine for 19 

months, see supra, clearly and unquestionably state an Eighth Amendment 

claim. Respondents had an Eighth Amendment, well-established 

constitutional duty to protect petitioner from harm and serious risks of 

harm, and their failures to do so state an Eighth Amendment claim.  

Farmer, 511 U.S. at 833; Helling, 509 U.S. at 33-35.  

 The Court has held that corrections officials must provide "humane 

conditions" of confinement.  Farmer, 511 U.S.  at 832-34.  This right 

extends to preventing “unreasonable risk of serious damage to [a 

prisoner’s] future health[.]”  Helling, 509 U.S.  32-34.  This does not 

present a new Bivens context. 

 The Court stated in Wilson v.  Seiter, 501 U.S.  294, 298 (1991), that: 
 

those deprivations denying "the minimal civilized measure of life’s 
necessities" are sufficiently grave to form the basis of an Eighth 
Amendment violation." Id. (quoting Rhodes v. Chapman, 452 U.S. 
337, 347, 101 S.Ct. 2392, 69 L.Ed.2d 59 (1981)). Prison officials have 
a duty to ensure that prisoners are provided adequate shelter, food, 
clothing, sanitation, medical care, and personal safety. See Farmer v. 
Brennan, 511 U.S. 825, 832, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994); 
Keenan v. Hall, 83 F.3d 1083, 1089 (9th Cir. 1996); Hoptowit v. Ray, 
682 F.2d 1237, 1246 (9th Cir. 1982). 
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(Emphasis added.)  See Johnson v.  Lewis, 217 F.3d 726, 731-32 (9th Cir.  

2000) (same).  This also shows that petitioner's claim is not in a new Bivens 

context, nor is it a new Bivens claim. 

  As to deprivation of the necessities of life,  "[t]he more basic the need, 

the shorter the time it can be withheld." Hoptowit v.  Ray,, 682 F.2d 1237, 

1259 (9th Cir. 1982), abrogated on other grounds by Sandin v.  Connor, 515 

U.S.  472 (1995); see also Anderson v. County of Kern, 45 F.3d 1310, 1314, 

as amended, 75 F.3d 448 (9th Cir. 1995) ("[A] lack of sanitation that is 

severe or prolonged can constitute an infliction of pain within the meaning 

of the Eighth Amendment.").  Here, it was for over a year:  March 20, 2009 

to October 20, 2010, in fact 19 months.  Living in a veritable sewer for 19 

months is 19-months too long, and is "prolonged." 

  Respondents had a constitutional duty to ensure that conditions in the 

MDC-LA constituted adequate shelter and to maintain sufficient sanitation 

for prisoners, Johnson, 217 F.3d at 731-32.  Indeed, even "modest 

deprivations can also form the objective basis of a violation, but only if such 

deprivations are lengthy or ongoing," id.  at 732, as here they were.  See 

Keenan v.  Hall,, 83 F.3d 1083, 1090–91 (9th Cir. 1996) (same).  Because it 

is alleged that respondents failed to their constitutional duty, therefore an 

unsanitary-conditions-of-confinement claim was stated under the Eighth 

Amendment, notwithstanding Abbasi, since the following Bivens actions in 

this Court each, and all together, established petitioner's right to sue:  Cruz v. 

Beto (1972), Hutto v. Finney (1978), Butz v. Economou (1978), Carlson v. 

Green (1980), Wilson v. Seiter (1991), Hudson v. McMillan (1992), Helling 
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v. McKinney (1992), Farmer v. Brennan (1994), and Brown v. Plata (2011), 

all supra. 
 

PETITIONER'S NATIONALITY-BASED CLAIM IS NOT 
DIFFERENT IN A MEANINGFUL WAY FROM PRIOR, 

COGNIZABLE BIVENS CLAIMS, AND THIS CLAIM DOES NOT 
CALL FOR A NEW REMEDY. 

 

  It was the law of this case that plaintiff stated a nationality-based 

discrimination claim.  In its memorandum disposition of plaintiff's prior 

appeal, the court below, in Schwarz v. Meinberg, 637 Fed.Appx. 374, 375 

(9th Cir. 2016), App. at 27a, held that "Schwarz has plausibly pleaded 

factual matter sufficient to claim that the policy of the Bureau of Prisons 

discrimination against him as a non-citizen."  "Since Bivens, the Supreme 

Court has extended its holding to two additional scenarios: a violation of the 

Eighth Amendment's Cruel and Unusual Punishments Clause and a violation 

of the Fifth Amendment's Due Process Clause [which includes a right to 

equal protection]."  Jerra v. United States, 2018 WL 1605563, * 3 (C.D.Cal. 

2018) (citing Davis v. Passman, 442 U.S. 228, 248-49 (1979) ("allowing 

Bivens claim under Fifth Amendment's Due Process Clause where 

Congressman fired plaintiff because she was a woman."). (Nationality-based 

claims are fully supported by the prior existence of gender-based Bivens 

claims, and are not new Bivens claims under Abbasi.). 

  Petitioner did have a right not to be removed from placement 

consideration based on his nationality, just as an African American prisoner 

has a right not to be subject to prison placement based on his race.  Johnson 

v.  California, 543 U.S. 499 (2005) (strict scrutiny standard of review is to 
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be applied to corrections officers who followed unwritten policy of placing 

inmates in cells based on race). There certainly is a right not to be 

discriminated against in prison placement based on nationality, whether that 

right is violated is to be judged based on strict scrutiny review, and this 

remains a mixed issue of fact and law in this action.  There must be a 

compelling government interest to do this, ibid., and respondents never have 

addressed this issue. "[A]ll racial classifications [imposed by government] . . 

. must be analyzed . . . under strict scrutiny," Adarand Constructors, Inc. v. 

Peña, 515 U.S. 200, 227 (1995), in order to "'smoke out' illegitimate uses of 

race by assuring that [government] is pursuing a goal important enough to 

warrant [such] a highly suspect tool."  Richmond v.  J. A.  Croson Co.,  488 

U.S.  469, 493 (1989).  Cf.  Illinois v.  Wardlow, 528 U.S. 119, 135 (2000) 

(Stevens, J., dissenting) (arresting persons based on racial or ethnic 

stereotypes is unconstitutional); Choi v.  Gaston, 220 F.3d 1010, 1016 (9th 

Cir.  2000) (Noonan, CJ, concurring). 

 Petitioner's claim is that he was subjected to unconstitutional, 

nationality-based discrimination because of defendants’ refusal to consider 

him, based on his nationality. 

 Defendants admitted that "[t]he actions of the federal government are 

judged under the Fifth Amendment by the same standards applicable to state 

actions challenged under the Equal Protection Clause of the Fourteenth 

Amendment[]" and that "[t]he government is only required to show a rational 

basis for its actions unless the actions involve a suspect class or a fundamental 

right."  (Citations omitted.)  But here, the actions involved a suspect class,  

nationality, and a fundamental right, and thus, as respondents have admitted, 
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strict scrutiny is to be applied.  Respondents' contention that inmate housing 

does not implicate a fundamental right misses the point that petitioner does not 

claim that he had a right to specific housing, and instead contends that he had a 

right not to be excluded from consideration based on nationality.  Respondents'  

implied contention that their discretion is boundless is unsupported by any 

legal authority, and it is incorrect.  See generally Univ.  of  Texas v.  Nassar, 

570 U.S. 338 (2013). "[C]lassifications based on . . . nationality . . . are 

inherently suspect and subject to close [meaning strict] judicial scrutiny. Aliens 

as a class are a prime example of a 'discrete and insular' minority . . . for whom 

such heightened judicial solicitude is appropriate." Graham v.  Richardson, 403 

U.S. 365, 372 (1971) (footnotes and citations omitted).  Only rarely are statutes 

sustained in the face of strict scrutiny.  As one commentator observed, strict-

scrutiny review is "strict" in theory but usually "fatal" in fact.  Gunther, Gerald, 

“The Supreme Court, 1971 Term—Foreword: In Search of Evolving Doctrine 

on a Changing Court: A Model for a Newer Equal Protection,” 86 Harv.L.Rev. 

1, 8 (1972).  Here, there was no basis at all for dismissal of petitioner's 

nationality-based constitutional claim, because it did not differ in any 

meaningful was from prior claims and it did not provide a new context for a 

Bivens claim. 

 Because it is alleged that respondents discriminated against petitioner 

based on petitioner's Canadian nationality, notwithstanding Abbasi, since the  

Bivens actions in Davis v. Passman, 442 U.S. 228, 248-49 (1979), established 

petitioner's right to sue petitioner's claim is not foreclosed or affected by 

Abbasi. 
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PETITIONER'S ACCESS TO COURTS CLAIM IS NOT DIFFERENT 
IN A MEANGINFUL WAY FROM PRIOR, COGNIZABLE BIVENS 

CLAIMS, THIS CLAIM IS NOT A NEW REMEDY. 

  Petitioner contended that respondents thwarted the exercise of his 

right to utilize respondents' administrative remedy (grievance) process and 

then  used its denial against petitioner by setting up as their affirmative 

defense petitioner's alleged failure to exhaust to get his first two claims 

dismissed on that ground, thus blocking petitioner's access to the courts. 

  Petitioner's denial of access to court's claim was pleaded in his second 

action, after his first two claims, see supra, were dismissed from his first 

action.  This type of Bivens claim long has been cognizable, at least since 

1941, 30 years before Bivens expressly made it available.  Ex parte Hull, 312 

U.S. 546 (1941) ("the state and its officers may not abridge or impair 

petitioner's right to apply to a federal court . . . .").  See Christopher v. 

Harbury, 536 U.S. 403 (2002) (recognizing availability of a Bivens action 

for denial of access to courts by federal officers).  This claim did not, could 

not have accrued, until plaintiff was out of court in the first action, after 

remand on the first appeal, and once he was out of court on the first two 

claims, he filed the second, new action, based on being knocked out of court 

in the first action. 

  In Woodford, 548 U.S. at 103, the Court (Justice Alito) held that 

"Respondent argues that requiring proper exhaustion [of prison 

administrative remedies] is harsh for prisoners, who generally are untrained 

in the law and are often poorly educated[] [but t]his argument overlooks the 

informality and relative simplicity of prison grievance systems." As 
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petitioner here demonstrates, there is no "relative simplicity of the [BOP] 

prison grievance system."  

  In actual fact and its unwritten policy and practice, the BOP 

chronically, habitually, and systematically misuses its grievance system, not 

as a tool to attempt to resolve administratively prisoners' grievances, but 

instead it uses the system inappropriately delay and to attempt to block, most 

often successfully, actions brought pursuant to Bivens, as here was the case. 

  The question on this petition is whether, when the BOP both delays 

and denies a prisoner the due process that he is due under the Fifth 

Amendment due process clause, Bivens provides a damages remedy when 

because of the BOP's actions a petitioner is thrown out of court for failure to 

exhaust.  Ironically, the district court and the court below answered this 

question by holding that when a prisoner is thrown out of court for failure to 

exhaust and then files a second action in which he claims he was barred from 

court, this constitutes a new type of Bivens claim, and it may not be pursued 

under Abbasi.  They both were wrong, sanctioning bad conduct and 

rendering redress for it impossible.  

  The BOP's flagrant disregard of its own, published administrative 

remedy process, discredited and severely undermine a factual underpinning 

and the spirit of this Court's opinion in Woodford, and also created three 

inter-circuit conflicts between the Second, Seventh, and Eighth Circuits, on 

one side, and the Ninth Circuit on the other side. 

  Because it is alleged that respondents denied petitioner access to the 

federal court, notwithstanding Abbasi, since the  Bivens actions in Ex parte 

Hull (1941), Bounds v. Smith (1977), Lewis v. Casey (1996), Christopher v. 
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Harbury (2002), and Woodford v. Ngo (2006), each and all together 

established petitioner's right to sue on his denial of access to the federal 

courts claim, that claim is not foreclosed or affected by Abbasi. 

  Because a denial of access to the federal courts claim pre-existed 

Abbasi, therefore Abbasi does not foreclose this of petitioner's claims. 

 
  THE DECISION BELOW CREATES A CONFLICT WITH   

         THREE CIRCUIT COURTS OF APPEALS. 

  Wycoff v. Nichols, 94 F.3d 1187, 1189 (8th Cir. 1996), holds that "the 

[administrative] reversal of the case against Wycoff constituted part of the 

due process Wycoff received, and it cured the alleged due process violation 

based on the [prison] disciplinary committee's initial decision to sanction 

Wycoff." This entails that its converse is true, to wit: when the prison 

administrative process does not cure the alleged due process violation, then 

a due process violation is stated, so that the Ninth Circuit disposition creates 

a conflict between the Ninth Circuit and the Eighth Circuit. 

  Morissette v. Peters, 45 F.3d 1119, 1122 (7th Cir.1995) (per curiam), 

holds that "[t]here is no denial of due process if the error the inmate 

complains of is corrected in the administrative appeal process. The 

administrative appeal process is part of the due process afforded prisoners." 

(Citation omitted.) This entails that there is a denial of due process when the 

inmate's complaint is not corrected by the administrative appeal process, so 

that the Ninth Circuit disposition creates a conflict with the Seventh Circuit. 

  Young v. Hoffman, 970 F.2d 1154, 1156 (2d Cir.1992) (per curiam), 

holds that "we need not decide whether Young suffered a denial of due 
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process in connection with his disciplinary hearing, because . . . [t]he 

administrative reversal constituted part of the due process protection he 

received, and it cured any procedural defect that may have occurred."  This 

entails that there may be a denial of due process when there has been no 

administrative reversal that has cured any defect in the process, so that the 

Ninth Circuit disposition creates a conflict with the Second Circuit. 

  

  THE NINTH CIRCUIT'S DISPOSITION IS LEGALLY     
       INCORRECT, CONSTITUTES A REFUSAL TO APPLY          
         THIS COURT'S PRECEDENTS, AND CONFLICTS WITH      

     WOODFORD V. NGO. 

  The BOP violated this Court's opinion in Woodford v. Ngo, that the 

"the informality and relative simplicity of prison grievance systems" was a 

basis for requiring that prisoners always must adhere strictly to prison 

grievance systems, or be subject to their cases being thrown out of federal 

courts.  Id. at 548 U.S. 103.   

  The actual, real world reality of how the BOP's grievance system 

operates is evidenced by how the BOP manipulated its grievance system to 

try to keep petitioner out of federal court, so that surely it was "informal" but 

just as surely it was not "simple." In a two-step process, the BOP's lawyers 

then routinely took advantage of the BOP's shenanigans and moved to 

dismiss and got petitioner's first Bivens action dismissed, based on 

petitioner's alleged failure to exhaust, with the district court simply ignoring 

28 C.F.R. § 542.18's curing provision, App. at 27-30, that when there has 

been no timely response from a BOP grievance level a grievant may proceed 
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to the next level.  That is what happened here -- no timely response, 

proceeding to the next level, and then the next level denying the grievance 

because no disposition from the prior level was attached, because none 

existed. The BOP routinely, successfully prevents grievants from proceeding 

to a next level grievance when the grievant has not attached to his or her 

appeal the disposition from the prior level, even though there has been no 

prior level response.  What they do is a Catch 22-like scam, the result of 

which is that prisoners never get to complete the process and fulfill its 

condition-precedent requirements to filing a Bivens action, and when a 

Bivens action nevertheless is filed, then the BOP moves to dismiss based on 

failure to exhaust and gets the action thrown out, thus denying prisoners 

access to federal courts. 

  A prisoner in petitioner's shoes should be able to state a Bivens due 

process claim when the BOP itself refuses to follow its own, published 

grievance procedures, because it thereby violates a grievant-prisoner's due 

process rights under the Fifth Amendment, impairs his or her First 

Amendment right "to petition Government for a redress of grievances[,]" and 

"the fundamental constitutional right of access to the courts" under Bounds v. 

Smith, 430 U.S. 817, 828 (1977). 

  In Bounds, 430 U.S. at 822, the Court held: 

 
It is now established beyond doubt that prisoners have a constitutional  
right of access to the courts. This Court recognized that right more 
than 35 years ago [now 77 years] when it struck down a regulation 
prohibiting state prisoners from filing petitions for habeas corpus 
unless they were found "'properly drawn'" by the "'legal investigator'" 
for the parole board. Ex parte Hull, 312 U.S. 546, 61 S.Ct. 640, 85 
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L.Ed. 1034 (1941). We held this violated the principle that "the state 
and its officers may not abridge or impair petitioner's right to apply to 
a federal court for a writ of habeas corpus."  Id., at 549, 61 S.Ct. at 
641. See also Cochran v. Kansas, 316 U.S. 255, 62 S.Ct. 1068, 86 
L.Ed. 1453 (1942). 

See also Lewis v.  Casey, 518 U.S.  343, 350 (1996) ("The right that Bounds 

acknowledged was the (already well-established) right of access to the 

courts." (Emphasis in original.)  Respondents violated this right of access to 

the courts by their actions with respect to petitioner's grievances. 

  The way in which the right of access to the courts is violated is that 

there is a denial of due process when BOP employees do not provide back to 

a prisoner-grievant a response at each grievance level, unit counselor, 

warden, BOP region, and then the BOP office of general counsel. When at 

any point in the process there has been no timely response, then the prisoner-

grievant, as here, may proceed to the next administrative level, but without 

the response from the prior level, as is permitted under the procedure and by 

the courts.  But then the next administrative level routinely denies the 

grievance at that level, based on the grievant’s failure to attach the response 

from the prior level. This sets up a real Catch 22 that defeats both procedural 

and substantive due process, since the courts then dismiss the claim based on 

failure to exhaust.  That is what happened here.   

  Indeed, petitioner was not provided receipts for the grievances he 

filed, in summer and fall 2010, until November 2012. The grievances 

evidenced by those receipts never were adjudicated, and this must have been 

because petitioner no longer was in BOP custody. And, once he was in 

Canada, as of December 19, 2012, pursuant to a treaty transfer, petitioner no 

longer had any means to obtain the BOP grievance forms that strictly were 
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required to proceed to the next level, or to file BOP grievances.2  Petitioner's  

prior habeas petition was dismissed for failure to exhaust, although the 

failure to exhaust was based on BOP rejections of petitioner's grievances, on 

the ground that he failed to satisfy a lower level grievance – to which there 

was no timely response, that permitted him to proceed to the next level – so 

that defendants prevented petitioner from exhausting by failing timely to 

respond to his grievances.  This ultimately resulted in petitioner being denied 

access to the courts, which violated his right of to access to the courts.   

  At the bottom of these games are defendants' refusals to consider 

grievances without the results of any prior level being attached, even though 

it is the law that when there is no timely response a grievant then may 

proceed to the next level.  28 C.F.R.  § 542.18 ("If the inmate does not 

receive a response within the time allotted for reply . . . the inmate may 

consider the absence of a response to be a denial at that level [and therefore, 

may proceed to the next level].")  App. at 27-30.  Petitioner did everything 

he could to try to proceed, always proceeding to the next level when he did 

not receive a timely response; yet, respondents routinely refused to consider 

any of his next-level grievances when he did not attach a lower-level 

response, even though he had not received one.   

  Petitioner in fact always exhausted administrative remedies, as is 

evidenced by the  Declaration of Benjamin Schwarz.   

                                           
2 When he had not timely received responses in 2010, petitioner did go to the 
next level, but those grievance appeals were denied based on the ground that 
petitioner had not attached to them the results from the prior levels, which he 
did not have because they never were provided to him. 



 
25 

 

  As a matter of law, petitioner was not required to exhaust 

administrative remedies because exhaustion under the is required only when 

a person who files an action is a prisoner at the time the action is filed, and 

petitioner was released from BOP custody on December 19, 2012, so that he 

was not required to exhaust as of the date he filed his first action, on January 

17, 2013.   

  Petitioner's claim that his right of access to the court was violated 

stated a cognizable constitutional claim that is not precluded by Abbasi. 

 
THE NINTH CIRCUIT COURT OF APPEALS DECIDED 
IMPORTANT FEDERAL QUESTIONS IN WAYS THAT 

   CONFLICT WITH RELEVANT DECISIONS OF THIS COURT  
       AND CONTRARY TO PRECEDENTS AND PRINCIPLES       

     ESTABLISHED BY THIS COURT. 

  As set forth hereinabove, the Ninth Circuit Court of Appeals decided 

the matters presented in the instant petition on the important federal 

questions concerning whether there are Bivens remedies for alleged Eighth 

Amendment, unsanitary cell conditions, whether consistent with the equal 

protection clause of the Fifth Amendment a federal prison inmate may be 

subjected to detriment based solely on his nationality, and  whether denial of 

a federal right to a prisoner is actionable in a way that is in conflict with the 

assumption of Woodford that navigation of the prison grievance process is 

"simple," and contrary to this Court's decision in Bounds v. Smith that 

prohibited impairing "the fundamental constitutional right of access to the 

courts."   
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CONCLUSION 

  Since prior to Abbasi it had been established that there were rights to 

bring Bivens actions (1) under the Eighth Amendment, based on unsanitary 

prison cell conditions, (2) under the Fifth Amendment, for discrimination 

based on national origin, and (3) under the Fifth Amendment, for denial of  

access to the federal courts, and because this Court pre-Abbasi allowed all 

three types of Bivens actions to proceed as remedies for these types of 

alleged misconduct, the court below erred by disallowing these three claims, 

and its disposition should be vacated and reversed. 

  For the foregoing reasons, the petition for a writ of certiorari should 

be granted or the Court of Appeals disposition summarily should be vacated. 

 

         Respectfully submitted, 

  Joseph Reichmann 
    Counsel of Record for Petitioner 

       Yagman & Reichmann 
               333 Washington Boulevard 

                                                    Venice Beach, California 90292-5152 
                                                    (310)452-3200 

        filing@yagman.law.net 
 

July 25, 2019                                        
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