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QUESTION PRESENTED ON REVIEW

California state courts have authoritatively construed the state statute punishing

assault with a deadly weapon, California Penal Code $ 2a5(a)(1) and (2), as a "general

intent" crime that lacks any requirement of a specific intent to harm, nor even the

defendant's knowledge that his or her conduct is likely to cause harm. The question

presented here is whether an offense that does not require, at a minimum, a conscious

disregard of a risk of harm, lacks an element of the "use ofphysical force against the person

of another" as required to categorically qualiff as a o'violent felony" under the Armed

Career Criminal Act's force clause, 18 U.S.C. $ 92a@)Q)(BXi).
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Petition for Certiorari

Petitioner Sergio Saldivar Gutierrez respectfully petitions for a writ of certiorari to

review the final order of the United States Court of Appeals for the Ninth Circuit in Case

No. 18-35036, aff,rrming the district court's denial of relief under 28 U.S.C. S 2255.

Order Below

The Ninth Circuit's unpublished memorandum opinion in United States v

Gutierrez, TTl F. App'x 363 (9th Cir.2019), affirming the district court's denial of

Mr. Gutienez's 28 U.S.C. S 2255 motions is attached at Appendix 1. The district court's

unpublished opinion in United States v. Gutierrez, No. 1:11-CR-30009-AA-3,2018 WL

283737 (D. Or. Jan.2,2018), is attached at Appendix 3.

Jurisdictional Statement

The Ninth Circuit Court of Appeals entered its final order in this case on May 29,

2019. Mr. Gutierrez did not seek rehearing. This petition is timely under Supreme Court

Rule 13.3. This Court's jurisdiction is invoked under 28 U.S.C. $ 1254(1).

Relevant Constitutional and Statutory Provisions

The statute providing for collateral review of federal sentences is 28 U.S.C.52255,

which is attached at Appendix 15.

In the Armed Career Criminal Act (ACCA), 18 U.S.C. $ 924(e), altached at

Appendix 17, Congress prescribed a greater minimum and maximum sentence for certain

firearms offenders with prior convictions for a "violent felony" or a "serious drug offense"
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(eXl) In the case of a person who violates section 922(9) of this title and has

three previous convictions by any court referred to in section 922(9)(1) of
this title for a violent felony or a serious drug offense, or both, committed on

occasions different from one another, such person shall be fined under this

title and imprisoned not less than fifteen years, and, notwithstanding any

other provision of law, the court shall not suspend the sentence of, or grant a

probationary sentence to, such person with respect to the conviction under

section 922(9).

1g u.s.c. $ 92a(eXl). The ACCA defines "violent felony" as follows:

(B) the term "violent felony" means any crime punishable by imprisonment

for a term exceeding one year, or any act ofjuvenile delinquency involving
the use or carrying of a firearm, knife, or destructive device that would be

punishable by imprisonment for such term if committed by an adult, that--

(i) has as an element the use, attempted use, or threatened use of physical

force against the person of another; or

(ii) is burglary, arson, or extortion, involves use of explosives, or otherwise

involves conduct that presents a serious potential risk of physical injury to
another[.]

18 U.S.C. g 92a@)Q)(B) (emphasis added). This petition refers to clause (i) of the violent

felony definition as the "force clause," because it requires each qualiffittg crime to have

an element ofphysical force. The first part of clause (ii) listing particular types of offenses,

is commonly referred to as the o'enumerated offenses clause." The final part of clause (ii),

beginning with "or otherwise involves," is referred to as the "residual clause."

A variety of other federal statutes and sentencing provisions use the same 'ouse,

attempted use, or threated use of physical force against" formulation as the ACCA's force

clause. see, e.g.,18 U.S.C. $ 92a(c)(3)(a); 18 U.S.C. $ 16(a); U.S.S.G. $ 481 .2(a)(l);

U.S.S.G. $ 2L1.2, comment.n.2. The courts generally interpret the force language in these

provisions uniformly. See (Inited States v. Perez,No. 17-10216,2079 WL 3332599, at*2
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(9th Cir. July 11, 2019) ("We are guided by our prior interpretations of this statutory

language, regardless of the context in which it appears.").

California Penal Code $ 2a5(a) defines the crime of assault with a deadly weapon

or force likely to produce greatbodily harm. In pertinentpart, it provides:

(aXl) Any person who commits an assault upon the person of another with a
deadly weapon or instrument other than a firearm or by any means of force

likely to produce great bodily injury shall be punished by imprisonment in

the state prison for two, three, or four years, or in a county jail for not

exceeding one year, or by a fine not exceeding ten thousand dollars

($10,000), or by both the fine and imprisonment.

(2) Any person who commits an assault upon the person of another with a

firearm shall be punished by imprisonment in the state prison for two, three,

or four years, or in a county jail for not less than six months and not

exceeding one year, or by both a fine not exceeding ten thousand dollars

($ 1 0,000) and imPrisonment.

Cal. Penal Code g 2a5(a) (2000). The text of the statute did not change in relevant part

between the years of Mr. Gutierrez's prior convictions at issue here-1987,1990, and

2000.

Statement Of The Case

On Octob er 3, 2011, Mr. Gutierrez entered a guilty plea to Count I 1 of a federal

indictment alleging the unlawful possession of a firearm by a felon in violation of l8 U.S'C.

$ 922(9). A violation of $ 922(9) generally carries a maximum term of ten years in prison.

18 U.S.C. $ 92a@)Q). The ACCA, however, mandates a 15-year minimum sentence anda

maximum of life in prison for a felon who has "three previous convictions . . . for a violent

felony or for a serious drug offense." 18 U.S.C. $ 92a(e)(l). The indictment against

Mr. Gutierrez specifically alleged a violation of $ 92a(e) and identified as predicates three
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prior California convictions for assault with a deadly weapon under California Penal Code

$ 245(a), including one committed as a juvenile. Based on the law atthe time, Mr. Gutierrez

agreed in his plea agreement that his prior convictions subjected him to the ACCA

mandatory minimum sentence' The plea agreement did not speciflt which clause of the

ACCA's violent felony definition applied.

On November l7 ,20L1, the district court sentenced Mr. Gutierrez to the mandatory

minimum 180-month sentence under the ACCA, consistently with the agreement of the

parties. Mr. Gutierrez didnot appeal his conviction or sentence.

On June 26,2015, this Court held that the residual clause of the ACCA's violent

felony definition is unconstitutionally vague and that imposing an enhanced sentence under

the residual clause violates the Constitution's guarantee of due process. Johnson v. United

States,l35 S. Ct.2551,2560 (2015). The Court subsequently held thatJohnsonannounced

a new substantive rule that applies retroactively to cases on collateral review. Welch v.

United States,136 S. Ct. 1257,1263 (2016).

Within one year after the Johnson ruling, Mr. Gutierrez filed a 28 U.S.C. S 2255

motion to vacate, set aside, or correct the ACCA sentence. Mr. Gutieffez argued that, in

light of Johnson, his prior California assault convictions under Califomia Penal Code

g 2a5(a) no longer qualiff as violent felonies, rendering his 15-year sentence unlawful. The

district court denied relief, concludingthat assault with a deadly weapon under California

Penal Code $ 2a5(a) requires the "intentional use of violent force," qualiffing the offense

as a violent felony under the ACCA's force clause. Appendix 9-14. However, the court
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found that 'oreasonable jurists could debate" the matter and granted a certificate of

appealability "on the issue of whether a conviction for violation of California Penal Code

g 2a5(a)(l) or (2) qualifies as a violent felony for purposes of the ACCA." Appendix 14.

Mr. Gutien:eztimely appealed to the Ninth Circuit from the denial of $ 2255 relief.

On May 29, 2019, the Ninth Circuit issued a memorandum opinion denying relief based

on recent published circuit precedent holding that $ 2a5@)Q) qualifies as a crime of

violence under the analogous force clause in 18 U.S.C. $ 16(a). Appendix 1-2 (citing

United States v. Vasquez-Gonzalez, 901 F.3d 1060, 1065-68 (9th Cir. 2018)). In Vasquez-

Gonzalez, the Ninth Circuit had held that assault with a deadly weapon under Califomia

Penal Code $ 2a5(a) "requires an intentional use of force." 901 F.3d at 1068.

Mr. Gutierrez is currently serving his 18O-month sentence at FCI Sheridan with a

projected release date of October 28,2024.

Summary of Argument

In Leocal v. Ashcroft, this Court held that the "use" of physical force against the

person of another requires , at a minimum, "active employment" of force, which is

something more "than negligent or merely accidental conduct." 543 U.S. 1,9 (2004). The

concept of negligence measures the risk of harm from the perspective of a hypothetical

o'reasonable person," Elonis v. United States, 135 S. Ct.200l,20ll (2015), whereas the

higher mens rea of recklessness requires that a defendant act with a subjective awareness

of the risk of harm. Voisine v. United States,136 S. Ct.2272,2282 (2016). While some
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circuits have held that reckless crimes can satisff the force clause, Leocal's holding that

negligent crimes do not qualif'has remained undisputed in every circuit.

The difficulty in this case however, arises because the lower courts have struggled

to translate the modern mens rea concepts of recklessness and negligence to state assault

laws that incorporate diverse, common-law derived mens rea standards. The result is wildly

inconsistent application of federal enhancement provisions to state laws with similar

elements. This Court's intervention is necessary to clariff that, at a minimum, awareness

of a risk of harm is necessary to qualiff a state assault law as a violent felony, ensuring

consistency in federal law.

Certiorari is also necessary because the Ninth Circuit's qualif,rcation of assault with

a deadly weapon under California Penal Code $ 2a5(a) as a violent felony under the force

clause contravenes this Court's precedent on an important federal question. The California

courts have construed the statute to be a'ogeneral. intent" crime for which the risk of harm

is judged from the perspective of a hypothetical reasonable person, not the defendant. The

Ninth Circuit has held that the force clause language requires the knowing or intentional

use of physical force. Moreover, the Ninth Circuit has recognized that other crimes

incorporating California's "general intent" mental state fail to meet the knowing or

intentional standard. Even with respect to $ 245(a),the Ninth Circuit en banc has explained

that the unique, state-defined mens rea is less culpable than recklessness because it does

not require an awareness of the risk of harm , Ceron v. Holder, T 47 F .3d 773,784 (9th Cir.

2014) (en banc).
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Yet, the Ninth Circuit in Mr. Gutierrez's case and other published precedent has

insisted in the criminal context that $ 2a5@) requires the "intentional use of force,"

satisffing the force clause. Appendix 1-2 (citing Vasquez-Gonzalez,gO1 F.3d at 1065-68).

This conclusion confuses an intentional act with an intentional use ofviolent force, creating

internal inconsistency in Ninth Circuit precedent, and running directly contrary to this

Court's precedent in Leocal. This Court should grant certiorari to bring the Ninth Circuit's

aberrant treatment of $ 245(a) into conformity with this Court's clear precedent.

Reasons for Granting the Writ

A. The Circuit Courts Are In Disarray Regarding The Mental State

Necessary For An Assault Offense To Have The "Use Of Physical Force

Against Another" As An Element.

At common law, crimes generally were classified as requiring either o'general

intent" or "specif,rc intent." See B;llcK'S LAw DrcrIoNeRY (llth ed. 2019). But this

"venerable distinction . . . has been the source of a good deal of confusion" in light of

various interpretations of these terms. United States v. Bailey, 444 U.5.394, 403 (1980);

see also Feo. Cruu. Juny INsrn. 7rH Cn. 4.I2 (2013 ed.) ("Distinctions between 'specific

intent' and 'general intent' more than likely confuse rather than enlighten juries."); Joshua

Dressler, UNoBRsTaNDTNG CruNanqaI. Law $ 10.06 (3d ed. 2001) ("The terms 'specific

intent' and 'general intent' are the bane of criminal law students and lawyers .")

(internal quotation marks omitted). Accordingly, in recent decades the Model Penal Code,

federal courts, and many states have gravitated "away from the traditional dichotomy of

intent" and towards a more modern "hierarchy of culpable states of mind," which
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commonly include "purpose, knowledge, recklessness, and negligence ." Bailey, 444 U.S.

at 403-04.

It is these modern mens rea terms that this Court has employed in its crime of

violence opinions. In Leocal. the Court interpreted the "use of physical force against the

person or property of another" in the 18 U.S.C. $ 16(a) o'crime of violence" definition to

require a mens rea greater than negligence. 543 U.S. at 9. The petitioner in Leocal had been

convicted in Florida of driving under the influence of alcohol and causing serious bodily

injury, acrimethatrequiredno "proof of anyparticularmental state." Id. at7-10. The Court

held that the offense did not fall within the scope of $ 16(a)'s definition of a 'ocrime of

violence." The Court noted that the word "use" is an "elastic" term that must be construed

"in its context and in light of the terms surroundingit." Id. at 9. "The critical aspect of

$ l6(a) is that a crime of violence is one involving the 'use . . . of physical force against

the person or property of another."' Id. (emphasis in original).

Refening specifically to the "against" phrase, the Court concluded that one would

not naturally employ that wording to connote accidental harm:

Thus, a person would'ouse . . . physical force against" another when pushing

him; however, we would not ordinarily say a person "use[s] . . . physical

force against" another by stumbling and falling into him. When interpreting

a statute, we must give words their "ordinary or natural" meaning. . . . The

key phrase in $ 16(a)-the "use . . . of physical force against the person or

property of another"-1nssf naturally suggests a higher degree of intent than

negligent or merely accidental conduct.

Id. at 9 (citation omitted). The Court also reasoned that requiring a higher degree of

culpability was consistent with the nature of the phrase being defined, oocrime of violence,"
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which suggests "acategory ofviolent, active crimes that cannot be said naturally to include

DUI offenses." Id. at ll; see also Begay v. United States,553 U.S. 137, 145 (2008) (holding

that the ACCA's residual clause requires purposeful conduct), overruled on other grounds

byJohnson,l35 S. Ct. at2560.

Following Leocal,the Court in United States v. Castlemanrcaffrmed that o'use" of

physical force requires something more than "negligent or merely accidental conduct,"

even within the less serious definition of "misdemeanor crime of domestic violence" in 18

U.S.C. $ 921(a)(33XA). s72U.S. ts7, t69 n.8 (2014).t

Two years later, in Voisine, the Court held that "acts of force undertaken recklessly"

can qualiff as the'ouse" of force. 136 S. Ct. at2282. As in Castleman, Voisine involved the

firearms ban for individuals convicted of "garden-variety assault or battery misdemeanors"

in a domestic context, not the ACCA. Id. at2280. Critical to the Court's reasoning was the

requirement under the modern concept of recklessness that a defendant mtst consciously

disregard a substantial risk of causing harm. Id. at2278-29. The Court observed that the

word oouse" "does not demand that the person applying force have the purpose or practical

certainty that it will cause harm," but it does anticipate the o'understanding that it is

substantially likely to do so." Id. at 2279. The Court held that ooacts undertaken with

I A "misdemeanor crime of domestic violence" means an offense that "has, as an

element, the use or attempted use of physical force, or the threatened use of a deadly

weapon," when committed within a domestic relationship. l8 U.S.C. $ 921(a)(33)(A). The

definition omits the narrowing "against the person or property of another" phrase discussed

in Leocal with respect to l8 U.S.C. $ 16(a)'s felony crime of violence definition.

9



awareness of their substantial risk of causing tnJury" involve the active employment of

force because the harm caused is "the result of a deliberate decision to endanger another[.]"

Id. at2279 (emphasis added).2

The present case does not concern the question of whether Voisine's incorporation

of reckless conduct applies to the ACCA. Rather, this case turns on the "more than

negligence" standard clearly set forth in Leocal that has remained unambiguous and

undisputed. The issue in this case arises from the fact that many state assault laws do not

use the modern mental state terms of negligence and recklessness. The circuit courts have

struggled to translate these modern concepts to the variety of state-specific mental state

requirements that conform to no generic definition, producing divergent results for crimes

with similar elements.

In (Inited States v. Rose, for example, the First Circuit held that Rhode Island assault

and battery with a deadly weapon, a "general intent" crime, was not a violent felony under

the ACCA because the minimum mental state necessary to commit the offense equates to

mere recklessness. 896 F.3d 104, 114 (1st Cir.2018). The court reasoned that, under state

law, the general intent mental state required only "the intention to make the bodily

2 Before Voisine, the Courts of Appeal had "almost uniformly" held that

recklessness is not a sufficient mens rea for a violent felony under the ACCA and similar

crime of violence provisions. Castleman,572 U.S. at 169 n.8. In Voisine, the Court was

careful to explain that its decision concemed only $ 921(a)(33)(A) and did "not resolve"

whether the force clause in $ 16(a) includes reckless conduct. Voisine, 136 S. Ct. at 2280

n.4.
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movement which constitutes the act which the crime requires." Id. at I 14 (quoting State v.

Sivo,g25 A.zdg0l,9l4 (R.I. 2007)); see also (Jnited States v. Parnell, 818 F.3d 974,981-

82 n.5 (9th Cir. 2016) (agreeing with undisputed position that the defendant's conviction

for Massachusetts fassault and battery by deadly weapon] does not qualiff as a violent

felony because "[u]nder Massachusetts law, an [assault and battery by deadly weapon]

conviction may be predicated on a reckless act causing physical or bodily injury to

another").

By contrast, in (Inited States v. Vail-Bailon,the Eleventh Circuit held that Florida

felony battery, another general intent crime, "requires an intentional use of force" for

pu{poses of the Sentencing Guidelines. 868 F .3d 1293, 1302 (l lth Cir. 2017) (en banc).

The felony battery statute at issue in Vail-Bailon required touching that causes o'great

bodily harm, permanent disability, or permanent disfigurement." Id. However, the offender

need not intend harm or know that the conduct creates a risk of harm. In a strong dissent,

Judge Rosenbaum argued that, "when a person has no reason to believe that harm is

substantially likely to result from his mere touch of another . . . he cannot be said to have

'use[d]' physical force in the sense that the federal definition of 'crime of violence'

requires." Vail-Baiton, 868 F.3d at 1318 (Rosenbaum, J., dissenting) (citing Voisine, 136

S. Ct. at2279).

In the Eighth Circuit, the court has drawn a distinction between various types of

reckless conduct, carving out assault statutes that encompass reckless driving from other

types of recklessness. United States v. Fields,863 F.3d 1012,1015 (8th Cit.2017). In an
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earlier case, (Jnited States v. Fogg, the Eighth Circuit had held that recklessly discharging

a firearm at or toward a person, occupied building or motor vehicle would qualiff as a

violent felony because the act undertaken recklessly is an act of force (discharging a

firearm). 836 F.3d g5l, 955-56 (8th Cir. 2016). But later, in Fields, the court held that

Missouri second-degree assault, which encompasses reckless driving resulting in injury, is

not a violent felony. 836 F.3d at 1015.

The circuit courts' difficulty in adapting the modern mens rea standards under the

force clause to diverse state assault statutes involves a question of exceptional importance

that requires this Court's guidance. Having a clear and consistent definition of what degree

of intent defines the "use of physical force against another" is crucial to the many

categorically-defined federal sentencing enhancements for crimes involving violence,

including the harsh mandatory minimum sentence required by the ACCA, the consecutive

sentencing provisions of 18 U.S.C. $ 924(c), and the many negative consequences linked

to 18 U.S.C. $ 16(a)'s "crime of violence" definition. Viewed from eitherthe individual

perspective or at a systematic level, these provisions should not brook arbitrariness or

inconsistency. Thus, this Court should grant certiorari to clariff its crime of violence

jurisprudence in the context of state assault laws.

B. The Ninth Circuit's Qualification Of S 2a5@) As A Violent Felony
Contravenes This Courtos Precedent On An Important Question Of
Federal Law.

By holding that a conviction under California Penal Code $ 2a5@) qualifies as a

violent felony, even though the offense does not require awareness of the risk of harm, the

12



Ninth Circuit's precedent contravenes this Court's unambiguous and repeated direction

that something more than negligence is required.

1. The Mental State Necessary For A Violation Of Califurnia Penal
Code $ 2a5@) Equates With Negligence, Not Reckle,s,sne,ss Or Intent.

Under federal law, a statute encompasses a negligence standard when it measures

harm based on the defendant's knowledge of relevant facts as viewed from the perspective

of a hypothetical 'oreasonable person," without requiring subjective awareness of the

potential for harm. Elonis,l35 S. Ct. at 2011 (criminal negligence standards incorporate

o'circumstances known" to the defendant, then ask whether a "reasonable person equipped

with that knowledge, not the actual defendant, would have recognized the harmfulness");

J.D.B. v. N. Carolina,564 U.S. 261, 274 (2011) (noting that negligence "tums on what an

objectively reasonable person would do in the circumstances"). A reckless mens rea, by

contrast, requires the defendant's actual awareness and disregard of the risk of harm.

Voisine,136 S. Ct. at 2278. As interpreted by the state courts, $ 245(a)'s mens rea aligns

more closely with the federal standard of negligence than recklessness because it measures

harm from the objective perspective of a reasonable person and does require a subjective

awareness of the risk of harm.

The California Supreme Court has held that $ 245(a) is a "general intent crime," for

which a defendant may be held liable even without intending to use force. People v.

Williams, 26 Cal. 4th 779,788 (2001); CALCRIM 875 ("The People are not required to

prove that the defendant actually intended to use force against someone when he/she
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acted"). The criminal intent required to commit assault is merely "the general intent to

willfully commit an act the direct, natural and probable consequences of which if

successfully completed would be the injury to another." People v. Rocha,3 Cal.3d 893,

S99 (1971). Therefore, a defendant who "honestly believes" that he is not committing a

battery is still culpable if o'a reasonable person" would find that his act was likely to result

in a battery. Williams,26 Cal.4th at 788 n.3.

Because the question of whether an act "by its nature will probably and directly

result in the application of physical force against another" is left to consideration under a

reasonable person standard, California's state courts have understood Williams as def,rning

a mental state standardthatis equivalent to federal negligence. See, e.g., People v. Wright,

100 Cal. App. 4th 703,706 (Ct. App. 2002) ("[W]e are bound by Williams. We shall

conclude the defendant was properly convicted of a negligent assault on the facts of the

case."); see also People v. Smith,57 Cal. App. 4th 1470, 1474-75, 1477 (Ct. App. 1997)

("Williams is at odds with Smith because it adopts a negligence standard"), abrogation

recognized by Wright, 100 Cal. App. 4th at 705; People v. Aznavoleh, 210 Cal. App. 4th

1181, 1189 (Ct. App.2012) (stating that Williams has been viewed as "'adopt[ing] a

negligence standard' of criminal liability for assault") (quoting Wright, 100 Cal. App. 4th

at706).

Under that standard, a defendant can be convicted for violating $ 2a5(a) based on

conduct like driving dangerously or play-wrestling that is not intentionally violent. See

Aznavoleh, 210 Cal. App. 4th at 1189; People v. Wyatt, 48 Cal. 4th 776,781 (2010). In
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Aznavoleh, the defendant was convicted of assault after speeding through an intersection

in an apparent drag race and crashing into another car.2l0 Cal. App. 4that 1189. He

admitted that he saw the other car enter the intersection, and his passengers testified that

they told him to slow down and that the light was red. Id. The appellate court affirmed Mr.

Aznavoleh's conviction, finding his "assertion that he is merely guilty of reckless behavior

. . . unavailing." Id. at 1188. The court explained that the only "difference between assault

and mere recklessness" for state law pu{poses "is that the former 'requires actual

knowledge of the facts sufhcient to establish that the defendant's act by its nature will

probably and directly result in injury to another."' Id. at 1189 (quoting Williams,26 Cal.

4th at 752). However, under state law, assault does not require that the defendant "be

subjectively aware of the risk that abattery might occur." Id. Based on this standard, the

court rejected the defendant's insufficiency argument:

As we have explained, a defendant need not intend to commit abaltery, or
even be subjectively aware of the risk that a battery might occur.. . . He need

only be aware of what he is doing. The foreseeability of the consequences is

judged by the objective "reasonable person" standard'

Id. at 1 190 (emphasis added).

Similarly, in Wyatt, the defendant argued that he should not have been convicted of

child abuse homicide because the child's injuries were incurred while "play-wrestling"

with defendant and were not the result of intentional force. 48 Cal. 4th at 779. The

California Court of Appeal had agreed and reversed the defendant's conviction for

insufficient evidence that the defendant had "actual knowledge" that he was "wrestling far
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too hard with his young son." Id. at779.But on review, the California Supreme Court

disagreed that the defendant's knowledge was relevant. The court explained that under

Williams,the defendant'oneed not know or be subjectively aware that his act is capable of

causing greatbodily injury. . . . This means the requisite mens rea may be found even when

the defendant honestly believes his act is not likely to result in such injury)' Id. at 781

(emphasis added).

Judged by federal standards, the $ 2a5@) mens rea is akin to negligence because it

does not require that the defendant be aware of any risk of harm. See Voisine,136 S. Ct. at

2279 (stating that recklessness requires 'oacts undertaken with awareness of their

substantial risk of causing tnjury"). Although $ 2a5(a) requires an intentional act

undertaken with knowledge of the facts that make the conduct risky, the defendant need

not subjectively perceive the risk. ln Elonis, this Court explained that engaging in a

knowing act is not equal to knowing the character of that act.135 S. Ct. at2}ll.In Elonis,

the Court considered as a matter of statutory interpretation whether a culpable mental state

is required for a threatening communication to be punishable under l8 U.S.C. $ 875(c).

Relying on the'obasic principle" that "wrongdoing must be conscious to be criminal," the

Court concluded thataculpable mental state must "apply to the fact that the communication

contains athreat." Elonis,135 S. Ct. at2009,20t1.

The government in Elonis had argued that a defendant's statements should be

punished as threats as long as "he himself knew the contents and context" of the statements

afid"a reasonable person would have recognized that fthey] would be read as genuine

t6



threats." 135 S. Ct. at 2011. This Court rejected that argument, stating that the

government's proposed mental state could not be characterizedooas something other than a

negligence standard" because it ultimately relied on whether a "reasonable person," not the

defendant, would view the conduct as harmful:

[T]he fact that the Govemment would require a defendant to actually know

the words of and circumstances surrounding a communication does not

amount to a rejection of negligence. Criminal negligence standards often

incorporate oothe circumstances known" to a defendant. . . . Courts then ask,

however, whether a reasonable person equipped with that knowledge, not the

actual defendant, would have recognizedthe harmfulness of his conduct. . . .

That is a negligence standard.

I d. (citation omitted).

Under Elonis, a statute that allows the consequences of a defendant's intentional act

to be judged from the perspective of a reasonable person-not the defendant-

encompasses a negligence standard. That is exactly the standard required by $ 245(a),

which imposes liability where a reasonable person-not the defendant-would foresee the

risk ofharm created by the defendant's conduct.

2. Ninth Circuit Case Law Is Internally Inconsistent Regarding The

Necessary Mental State For A Violent Felony.

The Ninth Circuit's qualification of $ 2a5(a) as a violent felony creates intra-circuit

inconsistency on the critical question of what mens rea is necessary for an assault offense

to be deemed categorically violent for purposes of the ACCA and similar enhancement

provisions.
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The longstanding rule in the Ninth Circuit is that an offense must be committed

intentionally or knowingly to qualify as having the use of force against another as an

element; mere recklessness does not suffice. See tlnited States v. Orono,923 F.3d ll97

(9th Cir. 2019); Fernandez-Ruiz v. Gonzales, 466 F.3d 1121, (9th Cir. 2006) (en banc).

The court has even concluded that depraved heart murder does not qualiff as a "crime of

violence" under 18 U.S.C. $ 92a(c)(3)(A) because the offense can be committed with

reckless indifference. United States v. Begay, No. 14-10080, 2019 WL 3884261 (9th Cir.

Aug. lg, 2019). The court stated: "[O]ur precedent seems squarely to place crimes

motivated by intent on a pedestal, while pushing off other very dangerous and violent

conduct that, because not intentional, does not qualiff as a ocrime of violence.' Reckless

conduct, no matter how extreme, is not intentional." Begay,2019 WL 3884261, at *5

(quoting Covarrubias Teposte v. Holder,632 F.3d 1049, 1053 (9th Cir. 2011) (internal

quotation marks omitted)).

Applying the circuit's intentional or knowing standard to other state crimes, the

Ninth Circuit has recognized that California's oogeneral intent" mental state does not

amount to more than recklessness. For example, in United States v. Narvaez-Gomez, the

Ninth Circuit held that the California "general intent" offense of "maliciously and willfully

dischargfing] a firearm at an inhabited dwelling house, occupied building, occupied motor

vehicle, occupied airuaft, inhabited housecar, . . . or inhabited camper" did not entail the

necessary mental state regarding the use of force to qualiff as a crime of violence. 489 F.3d
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970, 976 (9th Cir. 2007) (addressing Cal. Penal Code $ 246). The court held that the

statute's "general intent" mental state criminalized mere recklessness

California courts characterize section 246 as a general intent crime. . . . A
violation includes discharging a firearm ooin such close proximity to the target

that la defendant] shows a conscious indifference to the probable

consequence that one or more [projectiles] will strike the target." . . . These

state precedents demonstrate that a violation of section 246 may result from
purely reckless conduct and does not categorically constitute a crime of
violence."

Id. at976-77 (emphasis added); see also Gonzalez-Ramirez v. Sessions,727 F. App'x 404,

405 (9th Cir.2018) (holdingthat discharging a firearm at an unoccupied motor vehicle in

violation of Cal. Penal Code S 247(b) is not a crime of violence that precludes cancellation

of removal because, like $ 246,it"is a general intent crime that includes no further mental

state beyond willing commission of the act proscribed by law" (emphasis added)).

Moreover, even with respect to $ 245(a), the en banc Ninth Circuit has held in the

immigration context that the statute's state-law defined mental state is less culpable than

mere recklessness. Ceron,747 F.3d at784. The issue in Ceron was whether $ 2a5@)

qualifies as a 'ocrime of moral turpitude" for purposes of immigration law. Id. at 781-82.

Assault is not generally a crime of moral turpitude unless it involves either intentional

infliction of serious harm or infliction of harm on a protected class of victim. Nunez v.

Holder,594 F.3d 1124, ll32 (gth Cir. 2010) (citing Morales-Garcia v. Holder, 567 F.3d

1058, 1065-66 (9th Cir. 2009). After reviewing Williams and other California authorities,

the en banc Ninth Circuit found that $ 245(a) "does not require a specific intent to injure"

and does not "require that the offender actually perceive the risk created by his or her
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actions." Ceron,747 P.3dat784. The court contrasted $ 2a5(a) with an Illinois statute

criminalizing assault with a deadly weapon that required'oconscious disregard" of risk and

'oactualawareness of the risk created by the criminal violator's action." Id. The Court noted

that the Illinois statute contained a "recklessness" mental state, whereas $ 2a5(a) o'requires

knowledge ofthe relevant facts but does not require subjective appreciation ofthe ordinary

consequences of thosefacts." Id. (emphasis added). The Court inCeronremandedthe case

to the Board of Immigration Appeals to decide in the first instance whether $ 245(a) is a

crime involving moral turpitude, emphasizing the less culpable mental state as a crucial

but not determinative factor for consideration. Id. at784.

Despite this background, the Ninth Circuit has insisted in the criminal "crime of

violence" context that $ 245(a)'s mens rea is greater than recklessness. United States v.

Vasquez-Gonzolez,gOl F.3d 1060, 1068 (9th Cir. 2018); United States v. Jimenez-Arzate,

781 F.3d 1062 (gth Cir.2015). In Jimenez-Arzate, the Ninth Circuit issued a per curiam

decision affirming $ 2a5(a) as a categorical crime of violence under $ 2Ll .2.781 F.3d at

1064.In its analysis, the court agreed with the defendant's assertions that state case law

did not require a defendant to intend, or even personally recognize,the likelihood that his

actions would cause an injury to be convicted under $ 245(a), so long as the defendant was

aware of facts that would lead a reasonable person to realize the danger, such as in the

dangerous driving scenario in Aznavoleh or the play-wrestling context in Wyatt. Id.

However, the panel rejected the defendant's argument that this undisputed mens rea

standard amounted, at worst, to mere recklessness:

20



Contrary to Jimenez-Arzate's argument, Aznavoleh did not hold that an

automobile accident stemming from merely reckless driving may result in a

conviction under $ 2a5(a)(l). The defendant in Aznavoleh engaged in street

racing, heedlessly disregarding a perceived likelihood of death or grave

injury to others. Likewise, in Wyatt, a reasonable person would have

recognized the dangers of striking a child with the deadly force used, even if
the defendant was not subjectively aware of the risks of his "play wrestling"
with the child in that manner.

rd.

The Ninth Circuit's insistence that $ 2a5@) requires intentional violence cannot be

reconciled with the earlier en banc holding in Ceron because the Court in Ceron held that

$ 245(a)'s mental state is less than recklessness. Compare Ceron,747 F.3d at784 (stating

that, in contrast to the Illinois statute that required recklessness, $ 2a5(a) "does not require

subjective appreciation ofthe ordinary consequences of [the relevant] facts") withJimenez'

Arzate,78l F.3d at 1064 (stating that aconviction under $ 2a5(a) requires more than mere

recklessness, even while acknowledging that it does not require the defendant to be

subjectively aware of any risk of harm). The tension is impossible to reconcile because,

although Ceron involved a "crime involving moral turpitude" determination rather than a

"crime of violence" determination, the same federal definitions of "recklessness" and

"negligence" apply to both. See Ceron,747 F.3d at 784 (providing definitions); Voisine,

136 S. Ct. at 2278 (recklessness requires a defendant to o"consciously disregard' a

substantial risk that the conduct will cause harm to another").
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The Ninth Circuit's Treatment of $ 2a5@) As A Violent Felony

Contravenes This Court's Precedent On An Important Question Of
Federal Law.

This Court should grant certiorari because the Ninth Circuit's qualification of

$ 2a5(a) as a violent felony under the force clause contravenes this Court with respect to

an important question of federal law. Although Leocal spoke in terms of negligence, rather

than general intent, its holding all but resolves the question of whether $ 2a5@) may be a

violent felony.

The key principle in Leocal is that to have committed a crime of violence, a

defendant must both intend to commit an act and intend, or at least be aware, that the act

risks harm to another. The defendant in Leocal had been convicted of driving under the

influence of alcohol and causing serious bodily injury. 543 U.S. at 3. The Court held that

even an intent to drive while drunk-undoubtedly dangerous conduct by any objective

standard-did not imply an intent to cause harm or injury, and thus the Court held that the

offense oois not a crime of violence under $ l6(a)." Id.

The California Court of Appeal's decision inAznavoleh showsthataperson may be

convicted for California assault on the basis of nearly identical conduct. The defendant in

that case was deemed guilty of assault with a deadly weapon under $ 2a5(a) because of a

decision to "deliberately race[] through a red light at a busy intersection," resulting in a

collision with another vehicle .210 Cal. App. 4th at 1183. In affirming the conviction, the

state court made clear that a defendant need not "be subjectively aware of the risk that a

battery might occur" to be guilty of violating $ 2a5(a). Id- at 1190.
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In other words, even though the defendants in Leocal and Aznavoleh both acted

intentionally (by getting behind the wheel while drunk or by racing through an

intersection), neither statute required the defendant to be aware of the risk of causing such

injury. The law distinguishes between an intent to commit anactand an intent or conscious

disregard of bringing about consequences from that act. See [Jnited States v. Woods, 576

F.3d 400, 4tl (7th Cir. 2009) (stating that "fe]very crime of recklessness necessarily

requires a purposeful, volitional act that sets in motion the later outcome"). The Ninth

Circuit's focus on the intentional act rather than the subjective appreciation of the risk of

harm runs directly contrary to Elonis's holding that a criminal negligence standard o'often

incorporate[s] 'the circumstances known' to a defendant" and then asks "whether a

reasonable person equipped with that knowledge, not the actual defendant, would have

recognized the harmfulness of his conduct." 135 S. Ct. at20ll. The Court should gtant

certiorari in order to correct the Ninth Circuit's aberrant treatment of California's assault

law. By failing to require even reckless force, California Penal Code $ 245(a)'s 'ogeneral

intent" standard cannot categorically meet the definition of a crime of violence.

Conclusion

For the foregoing reasons, the C issue a writ of certiorari

Dated this 26th day of August, 20

R.S

Elizabeth G. Daily
Attorneys for
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FILEDNOT FOR PUBLICATION
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MOLLY C. DWYER, CLERK

U.S. COURT OF APPEALS
FOR TI{E NINTH CIRCUIT

TINITED STATES OF AMERICA, No. l8-35036

Plaintiff-Appellee, D.C. Nos. 1:16-cv-01127-AA
1 :11-cr-30009-AA-3

SERGIO SALDIVAR GUTIERREZ. MEMORANDUM-

Defendant-Appellant.

Appeal from the United States District Court
for the District of Oregon

Ann L. Aiken, District Judge, Presiding

Submitted May 21, 2019..

Before: THOMAS. Chief Judge, FRIEDLAND and BENNETT, Circuit Judges

Sergio Saldivar Gutierrez appeals fi'orn the district coutt's order denying his

28 U.S.C. 5 2255 motion to vacate the 180-month mandatory minimum sentence

imposed pursuant to the Armed Career Criminal Act (ACCA). We have

- 
This disposition is not appropriate for publication and is not precedent

except as provided by Ninth Circuit Rule 36-3.

** 
The panel unanimously concludes this case is suitable for decision

without oral argument. See Fed. R. App.P. 3a@)Q).
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Case: 18-35036, 0512912A19, lD: 1 1311729, DktEntry. 23-1, Page 2 a'f 2

jurisdiction under 28 U.S.C. S 2253. Reviewing de novo, see United States v. Hill,

915 F.3d 669,673 (9th Cir. 2019), we affirm.

Gutierrez contends that he is entitled to relief because his four prior

convictions for assault with a deadly weapon under California Penal Code $ 2a5(a)

are not violent felonies under the ACCA, 18 U.S.C. $ 92a(e)(2XBXi). Gutierrez's

argunrent is foreclosed by tJnited States v. Vasquez-Gonzalez, 901 F.3d 1060,

1065-68 (9th Cir. 2018), which was decided while this appeal was pending' In

Vasquez-Gonzolez,this court held that section 2a5@)(l) is a categorical crime of

violence under l8 U.S.C. $ 16(a), which is materially identical to 18 U.S'C.

g gza@)Q)(BXi). See id. at 1068; see also United States v. Studhorse, 883 F.3d

1198, 1203 (9th Cir.), cert. denied, 139 S. Ct. 127 (2018) (18 U.S.C. $ 16(a) and

1g u.s.c. $ 92a@)Q)(Bxi) have 'hear-identical language"). Accordingly,

Vasquez-Gonzalez controls here and the district court did not err in denying

Gutierrez's motion.

AFFIRMED.
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Case 1:l-l--cr-30009-AA Document 158 Filed 0L/021L8 Page L of 12

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

MEDFORD DTVISION

UNITED STATES OF AMERICA,

Plaintiff, No. 1 : 1 i-cr-30009-AA-3
No. i:16-cv-A1]'27-AA

v OPINION & ORDER

SERGIO SALDIYAR GUTIERREZ,

Defendant.

AIKEN, District Judge.

The malter comes before the Court on Defendant Sergio Saldivat Gutier:rez's Motion to

Vacate or Conect Sentence under 28 U.S,C. $ 2255. ECF No. 142, The Court finds that this

matter appropriate for lesolution without a healing and the motion is DENIED.

BACI(GROUND

In October 2011, Gutierrez entered a guilty plea to a charge of Felon in Possession of a

Firearn i1violation of 18 U.S.C. $$ 9ZZ(gXl) and 92a(e)(1), ECF No. 69, As part of the plea

deal, Gutietrez agreed that he had at least tltee pledicate convictions for violent felonies under

the Armed Career Ctiminal Act ("ACCA'). In November 2011, Senior Distrist Judge Owen M'

Panner sentenced Gutierrez to the ACCA mandatory minimunr sentence of 180 months.l ECF

Nos. 92,93.

At tfue time of his plea anrl sentencing, Gutienez had the following reletant predicate

convictions for purposes of the ACCA:

1 This case rvas transfeued tO this Court several years after Gutienez rvas sentenced.

Page I -OPINION& ORDER
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Case 1:11--cr-30009-AA Document 158 Filed 0l-1021L8 Page 2 o'f 12

A Califomia conviction fol Assault u'ith a Deadly Weapon in violation of Cal, Penal

Cocle $ 2a5@)(2) in the Los Angeles County Superior Court. Judgment rvas etrtered

Arrgust 30, 1990. Def. ir4ot. Ex. A,.at 11; Plea Pet.2, ECF No. 73.

A California conviction far Attempted Murder in violation of Cal. Penal Code $

664/187{a) arrd Assault rvith a Deadly Weapon in violation of Cal. Penal Code $

2a5@){2} in the Los Algeles County Superior Court. Judgrnent r.r'as entered April 15,

1992. Def. Mot. Ex. A, at 1.2; Plea Pet. 2.

A Califomia conviction for Assault with a Deadly Weapon in violation of Cal. Penal

Code $ 2a5(a)(1) in the Los Angeles County Snperior Court. Judgment was enteied May

30,2000. Def. Mot. Ex. A, at 13; Plea Pet.2.

A California conviction for Assault rvith a Deadly Weapon in r.iola{ion of Cal. Penal

Code $ 2a5@)(2) in the Los Angeles County Juvenile Court. Irdgment lvas entercd

Febrtrary 27,198?. Def. Mot. Rx. A, at I0; Plea Pet. 2.

Gutierez did rrot file a direct appeal of his sentence. In 20i5, the United State Srtpterne

issued its decision in Johnsort v. {}nitec{ States, .-U.S.-, 135 S.Ct. 255t {2015)

(Johnson $, which held that the residual clanse of the Arnred Career Crirninai Act was void for

Yagueness. In 2016, the Supreme Coutt held that the Johnsotr 1l decision rvas retroactively

applicable to cases on collatelal revier.v. lYelch v. United Stotes, 

-IJ,S.-, 
136 S,Ct. 1257,

n6S QArc} This motionfollorved.

LEGAL STANDARDS

Uncler 28 U,S.C. g 2255, a fedelal prisoner in custody nndel sentence rnay move the

corut that imposed the serrterce to vacate, set aside, ot correct the sentence on the ground that:

[T]he sentence ]vas imposed in violation of the Constilution or laws of the United

States, or that the court was r.vithout jurisdiction to impose such sentence, or that

the sentence lvas in excess of the rnaximnm authorized by larv, or is othet'wise

stibject to collateral attack, . . '

28 U.S.C, $22s5{a).

To lvarrant relief, a petitioner r:lust demonstlate that tlre et'lot' of constitutional rnagnitude

had a substantial and injurious effect or inflnence on the guilty plea or the jury's verdict. Brecht

v. Abrahamson, 5A7 U.S. 619, 637 {1993); see ttlsa United Stsrcs v. Montalvo, 331 F.3d 1052,

Page2-0PINION&ORDER
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1058 (9th Cir. 2003) ("We hold nor,r, that Brecht's harmless eror standard applies to habeas

cases rinder section 2255, jtlst as it does to those under section2254 '")'

A petitioner seeking relief under $ 2255 must file his utotion within the one-year statute

of limitations set folth in $ 2255(0, The limitations peliod runs one year fronr the latest of four'

dates: (1) when the judgment of conviction became final; {2) rvhen the impediment to making a

motion created by govemmental action in violation of the Constitution or lar,vs of the Urritecl

States is removed, if the movant sas prevented from making a notion by sucli govetnmental

action; (3) r.vhen the right asserted is initially recognized by the Suprenie Courl, if that right has

been newly lecognized by the Supreme Cornt and macle t'etroactively applicable to cases on

collateral teview; and {4) when the facts supporting the claim or clairns presented could have

been discovered through the exercise of due diligence. 28 U.S'C' $ 2255(0.

Under $ 22.55, "a district court must grant a hearing to determine the validity of a pelition

br.ought nnder that section, 'fu]nless lhe motions and the files and records of the case

conelusively sltotv that the prisoner is entitled to rto lelief."' {Jnitecl States tt. Rlaylock,20 F,3d

1458, 1465 (9th Cir. 1994) ialteration and emphasis in original) (quoting 28 U.S.C. $ 2255). In

detenrrirring whether a $ 2255 rnotion reqnires a hearing, "[t]he standatd essentially is whether

t|e movant has made specific factual allegations that, if true, state a claim on which relief could

be granteii." (Jnitecl States y. l\/ithers,638 F.3d 1055, 1062 (9th Cir: 2011) (altelation in

or.iginal, internal quotation nralks and citation omitteci). A district court may dismiss a $ 2255

motion based on a facial revielv of the record "ouly if the allegations in the motiono when viewed

against the record, do not give rise to a clain fcn relief or al'e 'palpably incredible or patently

fi'ivolous."' Ict. at fi62-63 (quoting tlniled Sfates v. Schc$lander',743 F.zd714,717 (9thCit'
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l98a)); see United Stafes tt. Hearct, 638 F.2d I190, i 194 (gth Cir. 1980). Conclusory statements

in a $ 2255 motion arc insufficient to require a heating. Hecn'st,638 F,2d at i i94.

If a coufi denies a habeas petition, the coutt tnay issue a ceriificate of appealability if

'Jurists of reason coulcl disagree with the district cotttl's resolution of [the petitioner's]

constitutional claims or tl'rat judsts could conelude tlte issues presented are aclequate to deserve

elcouragement to proceed flrrthet." r\IiIIer-El v. Cockrell,537 U.S. 322, 327 (2003); see 28

U.S.C. $ 2253(c)(i), Although the petitioner is not required to prove the merits of his case,lle

must demonstrate "sonrething nrore than the absence of ti'ivolity or the existence of mere good

faith srr his or her part." fuIiller-il\,537 U.S. at 338 (internal qtlotalion malks and citation

orritted).

DISCUSSTON

Fe<leral law generally prohibits lblons frotn possessing firearm. 18 U.S.C. $ 922(9).

I;ncler. ordinary circurnstances, ten years is the maximum ternt of iniprisonment for a violation of

$ g22(g). Horvever, if a felon rvith tttee previons convictions for a "vioient felony ot' a serious

drug offense" r,iolates $ 922(9), the ACCA mandates a sentence of at leasl 15 years. 18 I"i.S,C. $

92a(e)(1). Grtienez contends that his convictions fot Assault rvith a Deadly \Yeapon urrder Cal.

Penal Cocle $ 2a5(aXl) and (2) ate no longer "violent fblonies" rvithin the meaning of the ACCA

because (1) conviction under $ 2a5(a) requires only reckless or negligent conduct and (2)

because assault requiles only the "least touching" nnder Califolnia law atd does not, therefore,

rise to the level of violent force.

I. The Categorical Analysis antl the Elements Clause

-fhe ACCA clefines a "violent felony" as "any crirne punishable by imprisontnetrt for a

ter.m exceeding one year" that "(i) has as an element the use, attempted uss, or threatened nse of
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physical force against the person ofanother; or iii) is bulgialy, arsorl, or extortion, invoives the

use of explosives, or ofherx,ise invalyes conc*rct llwl presenls a serious potentiul risk of physiccl

injuyy fo anotherf.l" 18 U,S.C. g 92a(e)(2)(B) (ernphasis added). T'Irc final clause, highlighted

above, is knolun as the 'tesidual clause."

In June 2015, the Suprelne Court stluck dorvu the residual clause as unconstitutionally

vague in vialation of the Due Process Clause of the Iifth Amendment. Johnson II, 135 S.Ct. at

2555-57, As a consequence, the scope of offenses constituting violent felonies naruowed

consiclerably. In the rvake of the Johnson ll decision, a prior conviction only qualifies as a

violent felony if it either' (l) "has as an element the use, attempled Llse, 01' tlu'eatened use of

physical force against the person ofanothet," (the "elements clause,"); or (2) "is burglary, arson,

or extortion, [orJ involves the nse of explosives," (the "enutnelated offenses.")'

Courts use the o'categorical approach" to determirre rvhetlrcr a prior conviction is a

pr.eclicate offense underthe ACCA, United Statesv. Parnell,818 F.3d 974,978 (9th Cir. 2A16)'

Using the categorical approach, courts "compate the elements of the statute forming the basis of

the clefenclant's conviction tvith the elements of the 'genefic' crime--/.e,, the offense as

cornmonly unclerstood," Descan?ps v. (Jnited Sfctles, 51A U.S. 254, 133 S.Ct. 2276,2281(2013)'

"T[e pr.ior conviction qualifies as an ACCA predicate only if the statute's elements ate 1he sanre

as, 01. nag.ower thau, those of the genelic offense." ,Id. Under the categolical approach, courts

clo 1ot look beyond the elements of the statute of conviction and mtlst presume that the

conviction rests upon the least of the acts criminalized. Ranirez v. Lyttch,810 F,3d 1127,1731

(9th Cir, 2016). if, after canducting this analysis, the ccurl concludes that the state statute of

conviction criminalizes rnole condnct than the getreric offense, tlren it is ovelbroad and the

conviction will not qualify as a predicate offense. IC.
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llhe Supreme Cotrtt has, hovi'ever, recogrtized that some statittes set out one or more

elements of the offense in the alternative, essentially forming "several diflerent ctintes."

Desccttttps,l33 S.Ct. at2281,2284. "If at least one, bnt not all of those crimes matches the

generic version, a cotxt needs a ray to find out which the defendant was convicted af." Ic{. at

2285. In cases involving such "divisible" statutes, courts are pemittecl to apply the "modified

categorical approach." Id. at228l. Under the modified categorical apprnach, coulls may look

beyond the elements of the statute to elocuments iike charging instruments, july instrtictions, plea

agreements, transcripts of plea hearings, and judgments to detennine rvlrether the det'endatrt was

convicted of a set of elements that fall within the genet'ic definition, I'Iuiltis t,^ United States,

--_U.S,-, 136 S,Ct. 2243,2249 QArc); Rcttrirez, SiO F,3d at 1131.

In this case, neither party asserts that Assault rvith a Deadly Weapon falls within the

ACCA's iist of emrmelated offenses, and so the analysis will focus on the elements clause. To

quality as a predicate offense under the elements clause, the state statttte must have "as an

element the use, attemptecl llse, or tlueatenecl use of physical force against the pelson of

another." 18 U,S.C. $ lZa(e)(Z)(e)(i). The simple {hct that the statute includes an element

involving the nse ofphysical force against another pelson is not sufficient to place a conviction

within the bor.rnds of the elements clause. The Supreme Court has held that "physical force" in

the ACCA means o'violent force-that is, force capable of causittg physical pain or injury to

another person." Jahnson v. thtited Sfates,559 U.S. i33, i40 (2010) (Johnson I)'

To detennine whether a conviction involves violent force, coutts must look to both the

text of the statrite and to the state courts' interpretations of its telrns. United States v. Sltickland,

860 F,3d 1224,1226 (9th Cir. 2017), "State cases that examine the outer contours of the conduct

criminalized by the state statute are particular{y irnportant because 'we nrust presume that the
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conviction rested upon [nothing] more than the least of th[e] acts climinalized."' Id. at 1226-27

(quoting tulonuiffi v. Holder,569 U.S. 184 i2013).

H. Assault rvith a DeadlY WeaPon

I1 this case, Gutierrez has several predicate cotrvictions for Assault with a Deadly

Weapon in violation of Califor:ria Penal Code $ 245(a), whichprovides:

(a)(1) Any person lr'ho commits an assault upon the petson of another with a

deadly lveapon or instrument othel than a firearm or by any meal$ of force likely
to produce great bodily injury shall be punished by irnprisonment in the siate

prison for trvo, three, or four years, or in a couirtyjail fot not exceeding one year,

or by a fine not exceeding ten thousand dollars ($i0,000), or by both the fine and

inrprisonment

(2)Any person rvho commits an assault upon the person of another with a fireaun
shall be punished by imprisorunent in the state pdson for trvo, tluee, or four years,

or in a cornty jail foL not less than six months and not exceeding one year, or by

both a fine not exceeding ten thousand dollars {$10,000) and imprisonment.

Cal. Peir. Code $ 245(a)(1), (2) (200D.2

In Califolnia, assault "r'equires an intentional act and actual knowledge of those facts

sufficient to establish that the act by its nature lvill probably and directly result in the application

ofphysicaiforceagainstanother." Peoplev.lYilliatns,25Cal.4thTTg,29P.3dI9T,2A4(2001),

Assault is a general intent uime and "does not require a specific intent to injure the victim," or

o'tlre subjective awareness of the risk that an injury nright occul'." Id. afiA3-04. Flowever, "nlere

recklessness or eriminal negligence js still not enough fto sustain a conviction] because a jury

cannot find a defendant guilty of assault based on facts he should have known but did not knorv."

Id. at203 (internal citations omitted). "California Penal Code sectiott 2a5(a)(1) and 245(a)(2)

proscribe the sanre conduct, the only difference being the type of lveapon invoh'ed," Uniled

States v. Heron-Sulinas,566 F.3d 898, 899 (9th Cir, 2009)'

, The 1990 an<l 1987 versions of Cal. Penal Code $ 2a5(aX1) and (2) are substaniially similar to the 2000 version.
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Gutienez argues, in essence, that rccent Califomia state court decisions pernit conviction

nnder $ 245(a) for a negligent use of force^ A negligent application of forte is insufficient to

constitrite a "use of force" and therefore cannot serve as ihe basis for a crime of violence. Leocal

t,. Ashcroft,543 U.S, 1, 9 (2004). But knowledge, or general inlent, rcmains a sufficient llers

rea to selve as the basis for a crime of violence. See United States v. il,[elchor-Meceno,620 F.3d

1 180, 1 186 (9th Cir. 2010) i"[T]o knor.vingly place another pelson in fear of imminent serious

bodily lrarm . . . includes the requisite tnens rca of intent for a mime of violence."),

In 2008, the Ninth Circuit issued a brief opinion in rvhiclt it held that a conviction under $

245{a)Q}, for assault with a firearn, rvas categorically a crime of violence under 18 U,S.C. $

16(a) and (b).3 Heran-Sulinas,566 F.3d at 899. Although Gutierrez algues tl'nt Heron-Sctlinas

considere<l only the $ 16(b) residual clause, Def. Mem. 14-16, the Court notes that the holding of

Heron-Sulinqs encornpassed both the elements clause of $ 16(a) and the residual clause of $

16(b). Ileron-Sulincts,566 F.3d at 899; see nlso Rrnnirezv. L7tnsl1,628 F, App'x 506,506-07

(9th Cir, 2016) ("We have expressly held that assault r,vith a deadly tverrpon in violation of

California Penal Code $ 2a5(a)(1) is categorically a crime of violence as defined iri 18 U.S.C. $

16(a)."); united States v. Got'tzalez,692F, App'x 483,483 (9th Cir, 2017) (reaffitming that

conviction of Ca1. Penal Code $ 2a5(a)(1) was categodcally a crime of violence under 18 U.S.C.

$ i6(a)).

Follorving Heron-Sriinas, the Ninth Cilcuit determined tliat a cotrvictiotr for violation of

$ 2a5(aXl) categoricaliy qualifies as a o'clime of violence" undet elements clause of the 2006

version of U.S,S.G. $ 2L1.2(bXlXAXii). tJnftetlS\ares v. Gt'ajeda, 581 F.3d 1186, 1189-90 (9th

Cir. 2009). Like the ACCA, the "eiements clause" of $ 2L1 .2 {2006) required that the offense

3 l8 U.S.C. S l6(a) provirtes thal a "crime of violerlce" is "an offense that has as an element tlte ttse, altetnpted rrse,

or threalened use ofphysical force against the person ol property ofanother[']"
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"has as an element the use, attempted use, or tlueatened use of physical force against the pelson

of another," Id. at 1190 (internal quotation marks omitted).

7n &.r$ecla, the Ninth Circuit rcjected the defendant's argument that $ 245(aX1) is

ovelbruad because assault may be accornplished tnder California larv by "the leasl touching,'o

noting that "et en the 'least touctring' with a deadly weapoll or itrstrument . . . is violent itr trature

and demonstrates at a minimum the threatened use of actual fol'ce." It{. at 1192. The court also

rejecte{ the defendant's argument that $ 2a5(aX1) does not tequire proof of sufficiently

intentional concluct to qualifl as a ctime of violence. kl. at Llg2"g6. In particuiat', the courl

noted that $ 2a5(a)(l) requires sn inteltional violent act with a deadly weapon or instrumelrt or

rvith force likely to cause serious bodily injury that by its nature rvill directly and immediately

cause the application of physical force to another, although the outcome-the specilic injury-

need not have been intencled. Id, at 1195.

In 201 5, the Ninth Circuit revisited Grajeda in light of two interve ning California state

court decisions. United,sfates v. Jimenez-Arzate,78l F.3d 1062 (9th Cir. 2015). The {irst,

People y. Aztttnoleh,2l0 Cal. App. 4th 1181, 148 Cal, Rptr.3d 901 (2012), involved a defendant

lvho intentionally ran a red light while street racing, even though he had seen anather car

errtering the intersection. JinrcnezArzctte, TSl F.3d at 1064. The state coru't tbund that the

,defendant's conduct hacl been sufficientl5, intentional to satisfy tl'rc mens rea requirement of $

2a5(a)(1). JimenezArzute,TSl F.3d at 1064'

The second state courl case, People v. lYyatt,48 Cai. 4th776,229 P.3d 156, 157 (2010),

irrvolved a fatlier ra'ho, rvhile play wrestling with his infant son, sttuck the boy rvith sttch force

tlrat the clrild clied. Jinenez4rzate,TST F.3d at 1064. The Califonria Supreme Court upheld tire

father's conviction for involuntary mansiaughter and assault becattse substantial evidence
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established that the fathel kner.v he .,vas striking his son with his fist, foreartn, knee, and elborv,

and "that he used an amount of force a reasonable person lvould realize was 1ikely to result in

great borlily injury." lYyatl,229P,3dat 157 JiurcnezArzate,78l F.3d at 1064.

In Jintenez4uore, tlte Ninth Circuit rejectecl the defendant's argument that lllvfi and

Aznavoleh stood for the proposition that a defendant may be convicted under $ 2a5@) basecl on

mere resklessness, rcaffirming the holdirrg of Grajedo, Jiuenez-Arzate,78l F,3d at 1064-65'

The Nilth Cir.cuit recently addressed a similar argument in Unitecl S\ates 'p. l(erle,

_F.3d , No, 16-30181,2A17 WL 6346659 (9th Cir. Dec. 13, 2Afi). lttlferle, the defbndant

had been convictecl of harassmetrt nnder Wasli. llev. Code $ 9A,46.020(2XbXii)' Id. at *2.

Under tlte relevarrt formulation, tire statute of conviction reqnired proof of trvo eleirents: (1) a

klolvilg thleat to kill someone immediately or in the fi.rture; and (2) that the words or conduct of

the defendant placed that person in reasorrable fear fhat the threat to kill rvould be carried ott. Itl,

Like Gutienez, Werle argued that $ 9A.46.020{2XbXii) rvas overbroad because it

allorved conviction based on mere negligence, Id. at *2. 'fhe Ninth Circuit rejected that

argument:

Turning to $ 9A.46.020(2XbXii), the first element of conviction under that section

rcquires the defendaut to have "knorvingly tll'eated to kill" soltleone, The

Washington Supleme Court has interpreted this element to reqtiire the ctefendant

subjectively tc know that he or she is commruricating a thteat of intetrt to cause

boclily injtrry to the person tlueatened or to another pelson, A knowing threat of
intent to cause boc'lily injury plainly requires a sufficient uens rect to constitute the

tlueated use of physical force,

Recognizing the di{ficulty in atiacking the fir'st element of the crime, Welle

argues that a diff'erent element of the ct'ime requires oniy negligence: placing the

viciim "in reasonable fear that the threat to kill would be cauied out." Wer{e is

correct that the Washington Supreme Court has interprcted this elemerrt to requirc

only negligence, Nevettheless, Wede's algument is unavailing because $

a81.2(a)(1) only requires that the state crime has as "Qn elenent . . the

tlueatened use of physical force." It is clear that fhe first elemetit of a ccnviction
nnder $ 9A.46.A20{2XbXii)-a knowing threat of intent to kill someone-
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requires a srifficient mens ree, and so that elemenl by itself may render the

conviction a crime of violence. That other eletnents of the statute may be

satisfied rvith a lower nlers rea adds nothing to our inquiry under $ 481,2{a)(1),
because requiring the state to plove additional elemeuts only narrorvs the reach of
the crime.

Id. at*3 (internal quotation marks, alterations, and citations omittecl, emphasis in original),

The same reasoning applies rvith equal force to a conviction under $ 245(a) for pilrposes

of tlre ACCA elernents cianse. In Grujedao the Ninth Circuit held that cottviction under $

2a5(a)(1) reqtdres an intentional use of violent force. Grc$eda,58i F.3d at 1195. The statute

tlrelefore has as "an elenenl" the krrorving or intentional use, atternpted llse, or tlleaiened use, of

violent physical force, As in lYerle, the fact that additional elements of the offense may reqrdre a

lesser nrers rea is inelevant,

Gutierrez also argues that because $ 2a5(a) rnay be satisfied by the "least touching," it

does not require violent force r.vitliirr the meauing of the ACCA. As a previously notecl,

however, the Ninth Circuit rejectecl this very argument in Gru$eda, noting that even the least

touching lvith a deadly weapon or instrninent is violent in nature. Graieda,581 F.3d at 1192,

Finally, Court notes that a series of recent unpublished Ninth Circuit cases have citecl the

lrolcting of Greljeda r.vith approvai. See United Slates v. Oregon-tr'Iendozu, 697 F . App'x 893 (9th

Cir. 201?) (r'eaffirming that violation of $ 245(a)(1) is categorically a crime of violence and

fincling that Grr$edo is not "cleariy ineconcilable" tvith Descanrps.); {lnifed Stutes v. Orozco-

fukdrigctl,693 F, App'x 483 (9th Cir.2017) (holding same); United States v. Solontort,700 F.

App'* 682 (gth Cir. ?017) {holding same); see slso Gonzalez,69ZF. App'x at 483 (reaffirming

the holding af Jimenez-Arzate tltat conviction of Cal, Penal Code $ 2a5(aX1) was categorically a

crime of violence under 18 U,S.C, $ 16(a)),
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The Conrt therefore conclucles that, follorving IIeron-Salitns, G'ajedu, Jimenez-Arzate,

and lYeile, Grdterrez's convictions for Assault with a Deadly Weapon untier Cal. Penal Code $

245(a) are categorically violent felonies under the ACCA elements clause, As Gutierrez ltas

more than three prcdicate convictions for violent felonies, the sentencing cou( conectly imposed

the ACCA mandatory minimum sentence in this case.

CONCLUSION

Fol the reasons set forth above, Defendant's lvlotion is DENIED. The Court finds,

howet'er, that reasonable jurists cauld clebate whether "the petition should have been resolved in

adiffbrentlnanner." Slacky. AdcDaniel,529U.S. 473,4&4 (2000). TheCourttltereforegrantsa

certificate of appealability on the issue of whether a conviction for violation of Califoinia Penal

Code $ 2a5(a)(l) or (2) clualifies as a violent felony fbr purposes of the ACCA.

It is so ORDERED and DATED *isd-Nhv of January,2018.

ANN AIKEN
United States Distlici Judge
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$ 2255. Federal custody; remedies on motion attacking sentence

(a) A prisoner in custody under sentence of a court established by Act of Congress claiming the

right to be released upon the ground that the sentence was imposed in violation of the

Constitution or laws of the United States, or that the court was without jurisdiction to impose

such sentence, or that the sentence was in excess of the maximum authorized by law, or is
otherwise subject to collateral attack, may move the court which imposed the sentence to vacate,

set aside or correct the sentence.

(b) Unless the motion and the files and records of the case conclusively show that the prisoner is

entitled to no relief, the court sha1l cause notice thereof to be served upon the United States

attorney, grant a prompt hearing thereon, determine the issues and make findings of fact and

conclusions of law with respect thereto. If the court finds that the judgment was rendered without
jurisdiction, or that the sentence imposed was not authorized by law or otherwise open to
collateral attack, or that there has been such a denial or infringement of the constitutional rights
of the prisoner as to render the judgment vulnerable to collateral attack, the court shall vacate

and set the judgment aside and shall discharge the prisoner or resentence him or grant a new trial
or correct the sentence as may appeff appropriate.

(c) A court may entertain and determine such motion without requiring the production of the
prisoner at the hearing.

(d) An appeal may be taken to the court of appeals from the order entered on the motion as from
a final judgment on application for a writ of habeas co{pus.

(e) An application for a writ of habeas corpus in behalf of a prisoner who is authorized to apply
for relief by motion pursuant to this section, shall not be entertained if it appearu that the

applicant has failed to apply for relief, by motion, to the court which sentenced him, or that such

court has denied him relief, unless it also appears that the remedy by motion is inadequate or
ineffective to test the legality of his detention.

(f) A l-year period of limitation shall apply to a motion under this section. The limitation period
shall run from the latest of--

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental action
in violation of the Constitution or laws of the United States is removed, if the movant was

prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme Court, if
that right has been newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or
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(4) the date on which the facts supporting the claim or claims presented could have been

discovered through the exercise ofdue diligence.

(g) Except as provided in section 408 of the Controlled Substances Act, in all proceedings

brought under this section, and any subsequent proceedings on review, the court may appoint
counsel, except as provided by a rule promulgated by the Supreme Court pursuant to statutory
authority. Appointment of counsel under this section shall be governed by section 30064 of title
18.

(h) A second or successive motion must be certified as provided in section 2244by a panel of the

appropriate court ofappeals to contain--

(1) newly discovered evidence that, if proven and viewed in light of the evidence as a

whole, would be sufficient to establish by clear and convincing evidence that no

reasonable factfinder would have found the movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral review by the
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18 u.s.C. $ 924(e) (2011)

S 924. Penalties

(eXl) In the case of a person who violates section 922(9) of this title and has three previous
convictions by any court referred to in section 922(g)(I) ofthis title for a violent felony or a
serious drug offense, or both, committed on occasions different from one another, such person

shall be fined under this title and imprisoned not less than fifteen years, and, notwithstanding any

other provision oflaw, the court shall not suspend the sentence of, or grant a probationary
sentence to, such person with respect to the conviction under section 922(9).

(2) As used in this subsection--

(A) the term "serious drug offense" means--

(i) an offense under the Controlled Substances Act (21 U.S.C. 801 et seq.), the Controlled
Substances Import and Export Act (21 U.S.C. 951 et seq.), or chapter 705 of title 46,for
which a maximum term of imprisonment of ten years or more is prescribed by law; or

(ii) an offense under State law, involving manufacturing, dishibuting, or possessing with
intent to manufacture or distribute, a controlled substance (as defined in section I02 of
the Controlled Substances Act (21 U.S.C. 802)), for which a maximum term of
imprisonment of ten years or more is prescribed by law;

(B) the term "violent felony''means any crime punishable by imprisonment for a term exceeding

one year, or any act ofjuvenile delinquency involving the use or carrying of a firearm, knife, or
destructive device that would be punishable by imprisonment for such term if committed by an

adult, that--

(i) has as an element the use, attempted use, or threatened use of physical force against
the person ofanother; or

(ii) is burglary, arson? or extortion, involves use of explosives, or otherwise involves
conduct that presents a serious potential risk ofphysical injury to another; and

(C) the term "conviction" includes a finding that a person has committed an act ofjuvenile
delinquency involving a violent felony.
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