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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[\[ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix __B_ to
the petition and is
[ ] reported at ; Or,

[ 1 has been designated for publication but is not yet reported; or,
[\/f is unpublished.

The opinion of the United States district court appears at Appendix _A_ to
the petition and is

[ 1 reported at ; Or,
[ 1, has been designated for publication but is not yet reported or,
[M is unpublished.

M For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix D tothe petition and is

[ ] reported at ; OF,

[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the 3/ Trunse RT OF NE (0.,M0. court

appears at Appendix _&___ to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[Vf is unpublished. :




JURISDICTION

[!\J For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was NoV. 26,30/8

[ 1 No petition for rehearing was timely filed in my case.

[\/f A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: MAY Slql. 2017 , and a copy of the
order denying rehearing appears at Appendix B .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[Vf For cases from state courts:

The date on which the highest state court decided my case was 8124
A copy of that decision appears at Appendix .

[\/T A timely petition for rehearing was thereafter denied on the following date:
M-27-177 , and a copy of the order denying rehearing
appears at Appendix _D _

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

A.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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TRIAL coulSEL WAS INEFFECTHVE For FRILING 70 PRESENT EXERT 72577 MoNY
ON THE /55UV& OF FALSE EYEWITNEST IVENTTL/LCA7IMs IND TAINTED MEMRIES,

Tne Respoadeat argdes that Petitioner:s trial counsel was not ineffective in that
(1)Petitioner is not entitled to relief because to the extent that aa expert's
testimoay would have coanmented on the weight or credibility of the victia's testiuoay,
it would have beea iaadaissible under Missouri law.

The Respoadeat also states (2) that under Missouri law, the adaission of "evideace

is a matter of state law and it is not the proviace of a Federal Habeas Court to re-
exadaiae state court determinations of state'law Juestions.

The Respondeat farther argues (3)that even if the evidence we;e adaissible, the
Petitioner decided not to seek a coatiauance fo furtner pursue aa expert witness for
strategic reasoans. : : :

(1) Ia Respoadeat's first point of conteantion, the Respoadeat wroagfully cleims that
an expert's testimony would have been inadaissible under Missouri law accordiag to
Missouri R.S.M.0 490.065 1(1) If scientific, technical or other specialized knowledge
will assist the trier of fact to understand the evideace or to deteraine a fact ia
issue, a witness qualified as an expert by kaowledge, skill, experience, traiaiang,

or edacation amay testify thereto in the fora of an ppiaion or otherwise; also in
section 2(1)(a) The expert's scieatific, techaical, or other specialized knowledge
will help the trier of fact to understand -the evideace or deteramine a fact ia issue.
State v. Joaes, 322 s.w.3d 141,144(MO.APP., W.D 2010) stated - The adanissibility of A
expert testimony is .neasured in teras of whether the testimony will be helpful to

the jury and should address a subject about which the Jurors lack experience or
knowledge.id. In this case, the expert witness that was retaiaed by Petitioner's

P.C.R couansel, Dr. Nancy Steblay, had testified via deposition for Petitioaer's P C.R
nearxng and stated that there were several factors present ia the victia's
identification of the Petitioner that, fron a scieantific aspect, would lead a
reasonably ninded juror to believe that the identification was unreiable. (exhibit

A, pages 7-38). Aa expert witness that would have testified simiarily to Dr. Steblay
was knowa and available to Petitioner's trial counsel, but he waited to long to secure
ai expert witness, prejudiciang the Petitioner. Dr. Steblay was not testifying'or
coangeating on the weight or credibility of the victia's testisony. In contrast, Dr.
Steblay would have identified the scientific kaowledge learned through . stuady and
research iato eyewitness identificatioas, and thean offered an opinion of how those |
scientific factors specifically speak to the circuastaaces surroundiag the
ideatification of the Petitioner. This testinony would have helped the trier of fact

to uaderstand the evidence. . Petitioner was prejudiced because his trial couasel's



iaeffectiveness caused him to go to trial without this iamportant evidence. There
is a reasonable probability that Dr.‘§teblay's testimony would have altered the outcoae
of tne trial, _ _ '
(2)'In»Respondent's secoad poiat of conténtion; the Respondeat claiass that ander
Missouri law, the adaission of evidence is a matter of state law and it is not the
province of Federal Habeas court to re-examnine state court deterainations of state

law yuestions. However, the Federal Eighth Circuit had previously ruled that "A state
coart's evideatiary rulings can fora the basis of Federal Habeas relief under the

Due Process clause oaly when they were so conspicaously pre3u§1c1al or of such
aagaitude as to fatally infect the trial and deprive the defendaat of Due Process.
Parker v. Bowersox, 94 F.3d 458, Thé Petitioner nust show that there is a reasonable
probability that the cnallenged trial court error affected the outcone of the
proceediayg, that absent the alleged 1npropr1ety the verdict probably would have been
differeat. Andersoa v. Goeke, 44 F.3d 675 ‘

Ia this case the expert witness testimony throagh scientifically proven facts. that

are based apoa years of study and research, woud have properly inforumed the trier

of fact to the circuastances surrounding the reliability of Ms. Koger's identificatioa.
Dr. Steblay ideatified what are knowa as estinator variables in eyewltness
ideatifications: iighting, thé presence of a weépon, and the ase of a disgaise. (Exhibit;
A, page 7-8) These factors in the 1eTOTY at the time it is forued.(Ex.A, pages 7- |
8). These are also known as encoding factors. (Ex.A, pages 8-9). These factors taiat
deaory(Ex.A, page 9). She ldentlfled poice procedures used to draw out a denory as

a third 1nportant factor in eyewitness 1dent1f1cat10n(Ex.A page 9). Also Dr Steblay
fouad eacodlag factors in the records that couk‘render Ms. Koger's identification
anreliable(Ex.A, page ). Ms. Koger was in fear at the time, there was a weapoan
iavolved drawing her attentioa away froa the person; therevwas'poor.lighting in the
parkiag lot, the eveant lasted oaly a short period of tiae, and the .maa was wearing _
a hat(Ex.A, pages 9-10). Each of these factors is known to diminish the reliability

~ of aa ideatification(Ex.A, pages 10-15).

There are two asajor concerns betweea encodiag a amemory aad retrieving a-
aeaqory(Ex.A, pages 15—16) One concera is that the witness will start forgetting ,
things. The other coacera is for interference; factors external to the aeqory that
ianterfere with it(Ex.A, pages 15-16). Dr. Steblay found severa factors in the records

which would ianterfere with Ms. Koger's mesory of the incident. The ideatification




was two days after the iancident after Ms. Koger viewed the security video, and after
Ms. Koger may have received information froa the store clerk(Ex.A, pages 16-17).
Researchers worry that when a witness recall; details after an eveat that the
information .may be received froam another source(Ex.A, page 17). Dr. Steblay noticed
that Ms.'Koger's description of her assailant changed over time. Ms. Koger
incorporated what the store clerk had told her. The things the store clerk told Ms.

Koger bacaame part -of what Ms. Koger "recalled" froa the robbery(Ex.A, page 18).

Dr. Steblay found the saae typé of interference with Ms. Koger's aedory was caused

by the security video. Ms. koger séw the Petitioner (Mr. Whitt's) face on the video
bat she could not ideatify hia as the robber(Ex A, pages 18-19). Two days later Ms..
Koger said that she kaew that the Petltloner was the .nan who robbed her based on the
tine staap oa the v1deo.: Ms. Koger picked out of the lineup the face that was faniliar
to her, bat Dr. Steblay éaid the qhestion was why that face was familiar to Ms. Koger:
Did she recognize the face froa the robbery or did she recognize_the face froa the
video? Laboratory research_demonstrates that witnesses see a faamiliar face bat caanot
correctly reaeaber why tﬁe face is familiar. Dr. Steblay testified that oace a aeamory
is tainted there is no way to seperate the eacoded .newmory froam the interfered

aeaory(Ex.A, page 19).

Dr. Steblay aoted that Ms. Koger initially testified at trial that she picked out

the .nan oa the video as the robber, but was then corrected by the prosecator to say
that she picked out the rdbber fron the photographic lineup, and video had nothiag

to do Qith her -identification. Dr. Steblay noted that there is enoriaous research
which shows that people do not'redognize'when their aemory becoazes tainted(Ex.A, page -
20). She also suggested that Ms. Kdgerfs clain that the video was "grainy" could

be a way for Ms. Koger to explain why she did not identify the Petitioner as the

perpetrator whea she saw hia on the video(Ex.A, page'28).

Dr. Steblay discissed a large study of 1000 lay persoas by the Public Defender Service
in Washingtoa, D.C(Ex.A, pagés 29-30). The purpose of that study was to determine
how poteatial jurors uanderstand measory issues related to crimes. The results of the’
study showed that about half of the sabjects thought that memory is like a video tape
that caa be played back. If the witness is cafideat in his or her testiasony, jurors
thiak that the witness is accarately 's>laying back" the aemory of the event(Ex A,

page 30). Bat a witness' confidence is unrellable lf the neaory has been talnted(Ex A,



page 22). Dr. Steblay testified that lay jurors are not aware of interference with
aeory and incorrectly assuae that stress aed other variables iaprove aeaory(Ex.A,
pages 32-34). She said that the Pubic Defender Service study showed that lay persons

do not uaderstand eyewitaess testimony very wellEx.A, page 34).

Dr. Steblay also testified that the same suspect should not be shown to_aféitness

aore than one time(Ex.A, pages 34-35). Here, Ms. Koger saw the same person in the
video and in the photographic 1ineap(Ex.A, pages 34-35). Dr. Steblay believed that

the security video was very ciear. She believed that if Ms. Koger ;ad encodad a .nemory
of the Petitioner's face during the robbery she would have identified hiam fron the
video, bat she did not(Ex.A, page 38).

Detective Shipley admitted at trial that if Ms. Koger'had viewed the store securityv
video she would not have been shown a photographic lineup because the video would '
have suggested to her who to*identify and‘would have tainted her indeatification(P.C.R
Tr. pages 106—107 Tr. Pages 562-563). Detective Shipley testified at trial that Ms.
Koger would have "obv10usly" identified froam the lineup the person she saw on the
video(P.C.R Tr. page 107, Tr. Page 562-563). Dr. Steblay's testimony was specific

to tne reliability of Ms. Koger's identification, and it should have been adaissible
at tfial. It would have certaialy assisteﬂ the jurors in understanding the reliability
of eyewitness identifications and deteraining the reliability of Ms. Koger's-
ideatification of the Petitioner. The Petitioner was cogspicuouely'prejudited beceuse
nis trial counsel's iaeffectiveness caused him to go to trial without this iamportant
evideance, fatally infecting the trial and depriving the Petltloner of Due Process.
There is a reasonable likelihood that Dr. Steblay's testinony would have altered the

oatcoae of the trial.

(3) Ia Respoadent's third peint of contention, the Respondeat argues that even. if

the evidence were admissible, the Petitioner decided not to seek a continuance to ‘
further pursué an expert witness for strategic reasons. It is true that the Petitioner
agreed to proceed to trialwithout an expert witness on eyewitness identification(P.C. Q
Tr.pages 72-73, pages 120-121), but that does not excuse trial counsel's failure to
timely seek and secuare an expert witness within the anple timefrane to proceed with

the trial as schedulad. Ia fact trial counsel fied a aotion to suppress Ms. Kogef's
ideatification of February 23,2010,'arguing that the.identification was tainted by

the security video(P.C.R L.F 4, pages 15-19). He then filed an amended aotion to

|



suppres3 the ideatification oa Apri 14, 2010, aaking the saae argument(P.C.R L.F 5).
The Petitioner sent trial counsel a'letter on September 13, 2010, requesting that
trial counsel pursue an expett to testify regarding eyewitness identifications{P.C.R
Tr, pages 62-63). The Petitioner went to trial on February 14, 2011. Trial counsel
nad sevea amoaths froa July 14, 2010 to Februaary 14,2011 to pursue and retain an "expert
to testify". However trial counsel waited uatil January of 2011 to rejuest fuads

for a "apemory expert"(P.C.R Tr., page 10), in which trial counsel's supervisor
reguested that he fiand an expert closer to Missouri. He was unable‘to do so(P.C.R.
Tf., page 15). Ultimately funds to hire Mr. Budesheim were approve& and trial couasel
seat information to hia(P.C.R Tr., page 11). Buat this was auch too late for Mr.
Badeshein to review the inforamation and fora aa opinion regardiag Ms. Koger'e '
ideatification of the Petitioner(P.C.R.Tr., pages 11-12). At this point the Petitioner
was forced to decide between proceeding to trial withoat an expert on the oaly contested
issae in the case, or delaying his trial yet again to secure an expert witness(P.C.R
Tr., pages 62-63). Trial counsel's actions forced the Petitioner to choose between

two coastitutional rights: his right to present a defense and his right toAa‘speedy
trial. The Petitioner told trial counsesl that he was opposed to a coatinuance to
secure the extra time for the expert to complete his review because he was under duress
due to aultiple delays of his trial to secuare DNA evidence and did not want to waive
his writ to dispose his case within 180 days ander Uaifora Dispositiqn of Detainers
Law(P.C.R Tr., pages 11-12, Tr. pages 72-73,120-121). ThevPetitioner had already

been ia jail for two years, and had previously agreed to toll his 180 day writ to
e(Tr.page 73, 120-121).

secure a DNA e i , R Saen
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In Siasoans v. United States 390 U.S 377, the court had found it iatolerable that

one coastitutioaal rlght should have to be surrendered in order to assert another.

In the preseat case, trial couasel's ineffectiveness to tisely secure an expert witness

nad forced the Petitioner to choose between constitutional rights, surrendering one

to assert another. Furtheramore, trial couasel wrongfully suggested that an expert v

aight not be allowed to testify at trial. (P.C.R Tr., page 71). Trial counsel's nezlect

to timely secdre an expert witness forced the Petitioner to intolerably surreader

one constitatioaal right for another. This action fell below the standard of a

reasonable, coapeteant attorney. Had he timely secured an expert witness,‘there is

a reasonable probablility of a different outcoae.

Z FURTHER RELY HEREON RULINES IN ¢
MANSON Y. BRATHWAITE No.'75-871 4/39 (5. 78,97 5.C+ 224/3
INEILV. Brssees No7/-566—567 U:5. 188,73 5.cr 375
U.5. V. WADE No.337 - 88 U.5.2/6,87 5.C1 /9% o




Ground 3: Trial counselwas ineffective for failianz to ob]ect to the in-court

ideatification of the Petitioner by the victim.

The Respoadent argues that the Petitioner failed to pfoperly allege facts that could
show Strickland prejudice regarding this issue. The Respondent also argues that even
if the Petitioner had properly alleged prejudice, the record shows there was no |
reasonable probability that counsel's decisioa not to object affected the outcone

of the proceeding. The Respoadent is incorrect. There is no disagreenent that trial
counsel is guilty of vielating Strickland perforumance. In fact trial counsel aareed
that "ia hlndStht objecting at that time would have been the right thing to
do(P.C.R.Tr. 17) Contrary to what the state argues, it is clear.that the record does
iadeed reflect facts,ﬁhat show Strickland prejudice, as well.

Failure to object does not constitate ineffective assistance "ualess adamission of
the objectional evidence resulted in a substaantial deprivation of the Petitioner's

rights to a fair trial." Harrison v. state, 301 s.w.3d 534.

Ms. Koger testified that she told the clerk that she had been robbed earlier that
aoraning, that her debit card had been used at the store, and asked the clerk to watch
tie security tape(Tr.305). Ms. Koger observed the secarity video froa the Juﬁp Stop

' stere(Tr.306). The trial attorney was aware of this at the tiae he filed the pre-
trial amotion to suppress Ms. Kdger's identification(L.F 15-19). Ms. Koger clained

that the security video was not of good quaility(Tr. 306-307). However, both the

store clerk and Detective Shipley would testify that the inages on the video were
clear, they couald anake out the Petitioner's features, and recognize hia as the .nan

on the video(Tr. 457-458,463,526,550). The trial attorney wbdld have known this before
trial. Detective Shipley also testified that a photographic lineup should not have
been 'showa to a witness who had seea the saae suspect in a video that witness had
already seea(Tr. 562-564). This procedare would suggest to the witaess who to
identify, and would taint the ideatification(Tr.562-564). The trial attoraey was

aware of this testimony prior to trial because he brought this out in croes—examination
of Detective Shipley(Tr 562-564). Detective Shipley testified at the suppression
heariag and at trial that he was unaware that Ms. Koger had watched the security

video(Tr.523). However, Detective Shipley stated in his probable cause stateneat



that:

‘ On 3-23-09 at 1000 hours I was cont?acted via phone by victia Koger, who iaformed
ae that she was currently at the Jump Stop gés station, located at 2101 S. Glenstone
and was iaforased by the clerk that she recalled a white méle subject making a purchase
with her stolea debit card and was going to atteapt to locate hia on the store A

sarveillance caamera systea(P.C.S, page 2).

Detective Shipley clearly knew that Ms. Koger was with the store clerk and attempting'
to locate and view a suspect on the store surveillaace canpera system. Yet he aade
a0 atteapt to preveat het from reviewing this footage knowing that it could taint

any further photo lineup attempts.

The Petitioner was érejadiced by trial counsel's failure to wake this objection to

Ms. Koger's identification, because Ms. Koger'é.viewing of the Petitioner on the store
surveillance video, forever tainted her ability to objectively pick anybody else but
the Petitioner out of a photo lineuap. The faxldre to obJect to Ms. Koger's ia-court
ideatification of the Petitoner resalted in a substantial deprlvatlon of the
Petitioner's rights to a fair trial. Had trial counsel objected to Ms. Koger's taiated
in-court ideantification of the Petitioner, there is a reasonable probablllty of a

different outcoae.
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Ground 5: Trial Couasel was ineffective for failing to object to the state's use

of evidence regarding prior stateaments .ilade by Petitioner's alibi ‘witness on the basis

that the state failed to. timely disclose the testiumony in violation of Discovery rules.

The Respondenﬁ iacorrectly argues that the trial counsel was not ineffective because
he had made>a'strategic decision by not objecting to the iatroduction of evideace,
literally the day before trial, showing that Petitioner's alibi witﬂéss nade prior
incoasistent statements. The trial attorney filed a Notice of Alibi and Request for
Discovery of Rebuttal of Alibi on.Lﬂylh 2010(L. F 6, pages 25-26). He anotified the
state that Petltloner s. niece, Luta Whitt, would testify to an alibi for the
Patitoner(L.F, pages 25-26). He also requested the nane of anyone the state thended
to call as a witness to rebat the allbl(L F., paaes 25 26).

Luta testified at trial that the Petitoner was with her froa 4:15aa until she dropped
hia off soasewhere at 6:15 or 6:30aa(Tr.610-614,625). This would have aade it
impossible for the Petitoner to have been the individual who robbed Ms. Koger between
5:10 aad 5:20aa(Tr.285-286), but could ‘account for his presence at the Jumap Shop

coaveaieiuce store at 6:30an(Tr.446).

The state cross-exanined Luata about a coaversation she had with an investigator froa
the prosecutor's office, Bruce Wateraman, on August 3, 2010(Tr.619,634). She agreed
that in the that coaversation she may have told Mr. Wateruan that she dropped the
Petitoner off during "rush hour" amaybe as late as 7:15 or 7:45an(Tr.622-623). THe
state called Mr. Waterman to testify that Luta "seemed to settle“ on 7:00 to 7:15aa
as the time she dropped off the Petitioner(Tr.635).

The trial attoraey testified that the prosector's office disclosed to him oa the day
before trial a transcript of the conversation Mr. Waterman had with Luta that was
goiag to challenge the time-line she was going to present(P.C.R Tr.26, 50-51). Trlal
couasel did not object to the state dSlng the information received by Mr. Waterman

to iampeach Luta at trial(Tr.61-625 634—635)

A reasonably coapeteat attorney would have objected to the state's use of impeachaent

evidence disclosed late, literally the day before trial, by the state. The trial



attoraey had preseated Lata's testimoay and hoped to amitigate the damage of the late
disclosed evideance. However, had he acted geasonably and objected to the state's
seeaingly purposeful last second disclosure of this evidence, he could have secured

it's exclusion froa the trial and disclosed in violation of the Discovery rules.

Rule 25.03(A)(2) states that upon written reJuest, the state nust disclose to the
defendaat sach umaterial and inforaation withiﬁ its possesion or control desigznated

ia said request, iacludiag any written or recorded gtateaents. Thig iacludes waterial
not actually ia the prosecutor's files. state v. Varner, 837 s.w.Zd 44,45(M0.APP.E.D.
1992) The rules of discovery, including Rale 25.03, are designed to preveat surprise
and deceptioan at trial. state v. wells, 639 s.w.2d 563, 566(MO.BANC 1982). A crininal
defendant is eatitled to kaow before trial, apon request, what evidence is to be '
iatroduced by the state. state v. Childers, 852 s.w.2d 390, 391-392).

The state of Missouri says tha-t G-‘ffe”“t?courts will intervene[in such a case¢] only

when a deféndant'shows that the failure to aake a timely disclosure resulted in
fundageatal anfairaness. Fundameatal unfairness turns on whether there was a reasonable
likelihood that aa earlier disclosure.....would have affected the result of the trial. '
Fundamental unfairness occurs when the state's failure to disclose results ia
defendant's "genuaine surprise" aad the surprise preveats meaningful efforts to coasider
and prepare a stfategy for addressiag the evidence. Johason v. Deaney, 2012 U.S DIst.
texis 55054) B | |

The state's late disclosure of Mr. Waterusan's coaversation with Lata clearly violated
these discovery rules. The trial attoraey 2ave nqtiée of his alibi and requested

the names of rebuttal witnesses oa July 14, 2010(L.F.6, 25-26). Mr. Wateraan spoke
with Lata on August 30,2010(Tr. 619, 634). But it was not until literally the day
before trial, which started on February 14,A2011(L.F.7)Vmore than 5 months later,

that the state disclosed the evidence.

The trial court must tailor an appropriate reanedy for a discovery violation that is
fundaaentally fair to both parties. state v. whitfield, 837 s.w.2d 503,508.
Exclusioas of evidence is an appropriate sanction. state v. Martin, 103 s.w.3d 255,
260. Exclusion of evidence is the only fundanenta")ﬂf fair sanctioa in the
Petitioner's case because the reguest for disclosure was made long before its late

disclosure, literally a day before trial and the Petitioner had filed a request for
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speedy disposition of detainers thet had beea previousiy tolled once. There is a
reasonable likelihood that had trial counselkobjected to the use of the late disclosed

evidence, the trial court would have excluded the evideace.

The Petitoner was prejudiced because the evideace regarding Mr. Waterasan's iaterview
with Luta coapletely underained Lata's alibi for the Petitioner. In fact the
confllctlna timeline in Mr. Wateraan's 1ntervxew with Luta could have caused the Jurorb
to reject Luta's testimony ia it's eatirety, demolishiag his only defenae to- the
charges, his oaly alibi witness. Furthermore, this seeamingly purposeful last second
disclosare of the damagiag interview with the Petitioner's oaly alibi witness created

a "genaiae surprise" and this surprise prevéated a meaningful effort to consider and

prepare a strategy for addressing the evidence.



Groand 63 Trlal couansel failed to renew his motion to suppress before Judze Cordonaier

once the case was transferred

The Respoadeat incorrectly argues that the Petitioner failed to show that couasel

acted uanreasoaably or that counsel's actions prejudiced him.

The trial attorney filed pre-trial .motions to suppress Ms. Koger's ;dentification

of the Petitioner as her.assailant(L.F 15-19, 20-24). Those wotioas were heard prior
- to trial by Judge Mouatjoy and denied(L.F 5). Judge Cordonnier présided over the
Petioner's trial because Judge Mountjoy was unavailable(P.C.R Tr. 31). Trial counsel
did aot thiak he would overrule the more senior presiding Judge(P,C,R Tr.53). Trial
couasel stated that "it was possible that could have been done" and he chose not to
froa a "strategy point"(P.C.R Tr.53). Oa post-coaviction appeal, the P.C.R Respoadent
erroneously clained that trial counsel amade a "reasonable" trial strategy decision
ot to fenew the suppresion motion with Judge Cordonnier. He basically clained that
‘the trial attorney's "specuation" that Judge Cordonnier would not overrule the usore
seaior presiding Judze was a "reasonable" trial strategy. He then weat oa to state
that the Petitioner's claim that Judge Cordonaier would have ruled in favor of his
aotion to sappress was "speculation" that is insufficient to establish Strickland
prejudice(P.C.A Resp.Brief 52-53). Furtheramore he stated that decisions "should not
depead on the idiosyacracies of the particuar decisioa amaker, such as unusnal
propensities towdrd narshaess or leaniency" when arguing oa why it was reasonable to
a0t renew the suppression motion. Whea in fact, he seens.to be .strengthening the
Petitioner's argument oa why it was, ia fact, an aareasonable decision to not renew
the suppression motion(P.C.A Resp. Brief, 53). A reasonablj coapetent attorney would
have reanewed the .notion to suppress Ms. Koger 3 identification of the Petltloner before
Juadze Cordoaaier, atteapting to eliaminate this substantial piece of evidence.

For the same facts set forth in the Petitioner's prejudice arguhent ia Grouad 3, the
Petioner was prejudiced by trial couanse's failare to renew his hotion to suppress
before Judge Cordonaier oace the case was -transferred. Ms. Koger's viewing of the
Petitioner on the store surveillance video, forever taianted her ability to 6bjectively
pick anybody else but the Petitioner oat of a photo lineup. Had trial counsel renewed

the suppression aotion, there is a reasonable probability that Judgze Cordonnnier would
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have ruled in favor of the Petitoner's suppression amotion creating a reasonable

probability of a different outcoune.
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Ground 7: Trial coungel was ineffective for failing to cross—exanine the state's

witaesses with Detective Shipley's probable cause statement.

The Respondeat iacorrectly argues that trial counsel's decision not to use the probable
Caase statement to iapeach Detective Shipley or other witnesses was reasonable because
the probable cause statement was not inconsistent with testismony offered by the state,

Ia fact, there are 2 instances where Detective Shipley's probable cause statement

#as aoticeably and prejudicially inconsistent with testimony offered by the state:
(1.) Cottoa swabs used for DNA testing.

(2.) Ms. Koger's identification had beea taiated by viewing the store security video
before he showed her the photographic lineup for an identificatioa.

(1.) Ia the first iastaace, Detective Shipley stated ia the probable cause statemeat
tnat at his reqaeat-the steering wheel and gear shift of the van was swabbed for
fingerprints(P.C.S,page 3. &MW&M'DQW‘J the results of DNA testing would show that
he was aot in the vaa, and he wanted the swabs sent out for testing(P.C.R Tr.93-94).
However, trial counsel asked Detective Shipley at a pre-trlal suppression hearing
about the swabs, and Detective Shipley said that he was unaware of DNA Swabs being
_taken froa the van(P.C.R Tr.94).- At a deposition three days later, Detective Shipley
acknowledged that the steering wheel of the van had been swabbed for DNA(P.C.R Tr.Q4- i
95), Detective Shipley testified in the deposition that the swabs were still in his
possession and had anot been sent for testing because he did not have a DNA saaple
froa the Petitioner(P.C.R Tr. 75).

(2.) 1Ia the secoad iastance, Detective Shipley wrote ia his probable cause stateasent:

"0a 3-23-09 at 1000 hoars I was contacted via phone by victia Koger, who informed
de tnat she was carreatly at the Juap Stop gas station, located at 2101 S. Gleastone
and was inforaed by the clerk that she recalled a white male 3ubject méking a purchasé
with her stolen debit card and was going to atteapt to locate hia on the store

sarveillance caamera systea(P.C.S, page 2).

At 1030 hoars I arrived at the Jump Stop gas station at 2101 S. Gleastone where



I contacted victia Sharon Kroger and clerk/witness Rache Lockhart(P.C.S, page 2).
However, Detective Shipley testified at the suppression hearing and at trial that
he was uaaware that Ms. Koger had viewed the secarity'video prior'to viewing the

photographic lineup(P.C.R. L.F 71).

Trial counsel testified that if Detective Shipley had said somethiang different at
trial that - he puat in his probable cause statement, he would have wanted to pursue
that at trial(P.C.R.Tr.34). Trial couasel acknowledged that he migﬁf'have beea able
to use the probable cause statemnent to iampeach Ms. Koger's'testiAOnY(P.C.R. Tr.35-
'36). He said that if he thought he could impeach Ms. Koger's‘testinony with the

probable cause stateaent "he would have jumped on the qhance"(P.C.R T. 36).

The Eighth Circuit of the United States has found constitutionally deficient
perfor.aance of trial counsel based oa ineffective cross—examinatioh‘where coansel
allowed iaadmissible devastating evideace before the jury or when couasel failed to
cross-exanine a witness who made grossly inconsistent prior statements. Whitfied v.
Bowersox, 324 F.3d:1009, specifically, "A failure to iapeach constitutes ineffective
assistaance when there is a reasonable probability that, absent couasel's fallare,

the jury would have had reasonable doubt of the Petitioner's nglt."l d at 1018.

A reasonably coapetent attoraey would have sought to introduce, or at least utilize

Detective Shipley's probable cause statement to impeach the state's witnesses.

Whea Ms. Koger testified at trial that she left the Junp Stop store before Detective
Shipley arrived(Tr., 307-308), she had contradicted Detective Shipley's probable cause
Stateaeat in which he indicates that he contacted Ms. Koger at the store(P.C.S, page ‘
2). | | |

Duridg the suppression hearing, Detective Shipley claimed that he was -unaware that

Ms. Koger viewed the security video at the store before he showed her the photographlc
lineup(Tr.523). However, Detective Shipley stated ia his probable cause statenent '
that he was contacted via phone by victia Koger while she was at the Junp Stop zas
station where she was working with the clerk to "Locate hin on the store surveillaace
caaera systea(P.C.S, page 2). Clearly Detective Shipley should have been aware that

Ms. Koger saw the Petitioner on the security video. As a .natter of fact, Detective
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Shipley should have told Ms. Koger at this point to anot view the video. But he made
no effort to stop her froa viewing the video knowing that it would taint any future

photographic lineup viewing.

The probable cause stateaent would have allowed for trial counsel to challenge
Detective Shipley's truthfulness in general. He could have cross-examnined Detective
Shipley aboat his coatradictory statements at the suppression hearing, in the
deposition, and ia his probable cause stateament. These contradictions would have

given the jurors reason to question Detective Shipley's testiamony in general.

In this situation, trial counsel's failure to "jump oa the chance" to use Detective
Shipley's probable cause statement to impeach the state's witnesses, prejudiced the
Petitioner. Had he performed at the level of a reasonably coapetant attorney, the
jurors would have had aaple information to reasonably doubt the veracity of Detective
Shipley's testimony, which would have validated Petitiomer's claim that Detective
Snipley prejudicially iafluenced Ms. Koger's identification of Petitioner by showing
her the photographic lineup after she watched the security video. This would have
resulted in a reasonable probability that the jury would have had reasonable doubt

of the Petitioner's guilt.



CONCLUSION

PR ALL THE REASON'S T HAVE LA our 1N THIS PE7ITI00
AND BECA VS L AN ZNNOLENT oF THE CRIME Fok WHICH
Z WAG WRoNEFULLY CoNVICTED —

The petition for a writ of certiorari should be granted.

Respectfully submitted,

H&M//, Vit
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