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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[/
For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix B> to 
the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[vd is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

[ ] reported at
[ L has been designated for publication but is not yet reported; or, 
M is unpublished.

to

; or,

ivf For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix Jh___ to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the Oft. fJJ/TC&UkTMo,
appears at Appendix ___to the petition and is

court

[ ] reported at ; or,
[ has been designated for publication but is not yet reported; or, 
[vl is unpublished.

1.



JURISDICTION

tvf For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was MM. Sibj&oiQ_________

[ ] No petition for rehearing was timely filed in my case.

[n/f A timely petition for rehearing was denied by the United States Court of
, and a copy of theAppeals on the following date: AIM “3PI} QQ/Q__

order denying rehearing appears at Appendix B

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No. __ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

For cases from state courts:

The date on which the highest state court decided my case was "fC, 
A copy of that decision appears at Appendix ____

[\| A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing\bxi-n________

appears at Appendix _h

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No. __ A

(date) on (date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

Ql.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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Tne Respondeat argaes that Petitioner’s trial counsel was not ineffective in that 
(l)Petitioner is not entitled to relief because to the extent that an expert’s 

testimony would have commented on the weight of credibility of the victim's testimony, 
it would have been inadmissible under Missouri law.
The Respondeat al30 states (2) that under Missouri law, the admission of evidence 

is a matter of state law and it is not the province of a Federal Habeas Court to re­
examine state court determinations of state law questions.
Tne Respondent further argues (3)that even if the evidence were admissible,
Petitioner decided not to seek a continuance fo further pursue an expert witness for 
strategic reasons.

the

(1) la Respondent's first point of contention, the Respondeat wrongfully claims that
an expert s testimony would have been inadmissible under Missouri law according to 

Missouri S.S.M.O 490.065 1(1) If scientific, technical or other specialized knowledge 

assist the trier of fact to understand the evidence or to determine a fact in 
issue, a witness qualified as an expert by knowledge, skill, experience, training, 
or education may testify thereto in the form of an opinion or otherwise; also in 

section 2(l)(a) The expert's scientific, technical, or other specialized knowledge 

will help the trier of fact to understand the evidence or determine a fact in issue. 
State v. Jones, 322 3.w.3d 141,144(M0.APP., W.D 2010) stated - The admissibility of 
expert testimony is measured in terms of whether the testimony will be helpful to
the jury and should address a subject about which the jurors lack experience or 
xaowledge.id. In this case, the expert witness that was retained by Petitioner's 

P.C.R counsel, Dr. Nancy Steblay, had testified via deposition for Petitioner's P.C.R
nearing and stated that there were several factors present in the victim's 

identification of the Petitioner that, from a scientific aspect, would lead a 

reasonably minded juror to believe that the identification was unreiable.(exhibit
A, pages 7-38). An expert witness that would have testified simiarily to Dr. Steblay 

was known and available to Petitioner'3 trial counsel, but he waited to long to 

an expert witness, prejudicing the Petitioner.
secure

Dr. Steblay was not testifying or 
commenting on the weight or credibility of the victim's testimony.
Steblay would have identified the scientific knowledge learned through study
research into eyewitness identifications, and then offered an opinion of how those 

scientific factors specifically speak to the circumstances surrounding the 
identification of the Petitioner. This testimony would have helped the trier of fact 

Petitioner was prejudiced because hi3 trial counsel'sto understand the evidence.



iaeffectiveae3s caused hLn to go to trial without this important evidence. 
i3 a reasonable probability that Dr. Steblay's testimony would have altered the outcome 
of tne trial.

There

• «

(2) In Respondent's second point of contention, the Respondeat claims that under 
Missouri law, the adjnis3ion of evidence is a matter of state law and it is not the 

province of Federal Habeas court to re-examine state court determinations of state 

law questions. However, the Federal Eighth Circuit had previously ruled that "A 

court's evidentiary rulings can form the basis of Federal Habeas relief under the 

Due Process clause only when they were so conspicuously prejudicial or of such

state

magnitude as to fatally infect the trial and deprive the defendant of Due Process. 
Parker v. Bowersox, 94 F.3d 458. Thd Petitioner must show that there is a reasonable 

probability that the challenged trial court error affected the outcome of the
proceeding, that absent the alleged impropriety the verdict probably would have been 

different. Anderson v. Goeke, 44 F.3d 675.

In this case the expert witness testimony through scientifically proven facts that 
are based upon years of study and research, woud have properly informed the trier 

of fact to the circumstances surrounding the reliability of Ms. Roger's identification. 
Dr. Steblay identified what are known as estimator variables in eyewitness 

identifications: lighting, the presence of a weapon, and the use of a disguise.(Exhibit
A, page 7-8) These factors in the memory at the time it i3 formed.(Ex.A, pages 7- 

8). These are also known as encoding factors.(Ex.A, pages 8-9). 
memory(Ex.A, page 9).

These factors taint
She identified poice procedures used to draw out a memory as

a third important factor in eyewitness identification^.A, page 9). Also Dr. Steblay 

found encoding factors in the records that cotf^render Ms. Roger's identification 
unreliable(Ex.A, page ). Ms. Roger was in fear at the time, there wa3 a weapon 

involved drawing her attention away from the person, there was poor lighting in the
parking lot, the event lasted only a short period of time, and the man was wearing 

a hat(Ex.A, pages 9-10). Each of these factors is known to diminish the reliability 
of an Identification(Ex.A, pages 10-15).

There are two major concerns between encoding a memory and retrieving a 

memory(Ex.A,pages 15-16). One concern is that the witness will start forgetting 

things. The other concern i3 for interference; factors external to the memory that 
interfere with it(Ex.A, pages 15-16).
which would interfere with Ms. Roger'3 memory of the incident.

Dr. Steblay found severa factors in the records
The identification



two day3 after the iacident after Ms. Roger viewed the security video, and after 

Ms. Koger may have received information froji the store clerk(Ex.A, pages 16-17). 
Researchers worry that when a witness recalls details after an event that the 

information may be received from another source(Ex.A, page 17). 
that Ms. Roger's description of her assailant changed over time, 
incorporated what the 3tore clerk had told her.
Koger became part of what.Ms. Koger "recalled" from the robbery(Ex.A, page 18).

was

Dr. Steblay noticed
Ms. Koger 

The things the store clerk told Ms.

Dr. Steblay found the same type of interference with Ms. Koger'3 memory was caused
M3, koger saw the Petitioner (Mr. Whitt's) face on the video

Two days later M3.
by the security video, 
but she could not identify him as the robber(Ex.A, pages 18-19).
Koger said that she knew that the Petitioner was the man who robbed her based on the

Ms. Koger picked out of the lineup the face that wa3 familiartime stamp on the video, 
to her, but Dr. Steblay said the question was why that face was familiar to Ms. Koger:
Did she recognize the face from the robbery or did 3he recognize the face from the
video? Laboratory research demonstrates that witnesses see a familiar face but cannot

Dr. Steblay testified that once a memorycorrectly remember why the face is familiar, 
is tainted there is no way to separate the encoded memory from the interfered
memory(Ex.A, page 19).

Dr. Steblay noted that Ms. Koger initially testified at trial that she picked out 
the man on the video as the robber, but was then corrected by the prosecutor to say 

that she picked out the robber from the photographic lineup, and video had nothing
Dr. Steblay noted that there is enormous researchto do with her identification, 

which shows that people do not recognize when their memory becomes tainted(Ex.A, page 

She also suggested that Ms. Roger's claim that the video was "grainy" could20).
be a way for Ms. Koger to explain why she did not identify the Petitioner as the
perpetrator when she saw him on the video(Ex.A, page 28).

Dr. Steblay discussed a large study of 1000 lay persons by the Public Defender Service 

in Washington, D.C(Ex.A, pages 29-30). The purpose of that study was to determine 

how potential jurors understand memory issues related to crimes. The results of the 

study showed that about half of the subjects thought that memory is like a video tape 

that can be played back. If the witness is cnfident in his or her testimony, jurors 

think that the witness is accurately "playing back" the memory of the event(Ex.A, 
page 30). But a witness' confidence is unreliable if the memory has been tainted(Ex.A



page 22). Dr. Steblay testified that lay jurors are not aware of interference with 

memory and incorrectly assume that stress and other variables improve memory(Ex.A, 
pages 32-34). She said that the Pubic Defender Service study showed that lay persons 

do not understand eyewitness testimony very wellEx.A, page 34).

Dr. Steblay also testified that the 3a.ne suspect should not be shown to a witness 

more than one time(Ex.A, p^ges 34-35). Here, Ms. Roger saw the same person in the
Dr. Steblay believed that

“•■r

She believed that if Ms. Koger had encoded a memory 

of the Petitioner's face during the robbery she would have identified him from the

video and in the photographic lineup(Ex.A, pages 34-35). 
the security video was very clear.

video, but she did not(Ex.A, page 38).

Detective Shipley admitted at trial that if Ms. Roger had viewed the store security 

video she would not have been shown a photographic lineup because the video would
have suggested to her who to identify and would have tainted her indentification(P.C.R 
Tr. pages 106-107, Tr. Pages 562-563). Detective Shipley testified at trial that Ms.
Koger would have "obviously" identified from the lineup the person she saw on the 

video(P.C.R Tr. page 107, Tr. Page 562-563). Dr. Steblay's testimony was specific 

to tne reliability of Ms. Roger's identification, and it should have been admissible
at trial. It would nave certainly assisted the jurors in understanding the reliability
of eyewitness identifications and determining the reliability of M3. Roger's 

identification of the Petitioner. The Petitioner was conspicuously prejudiced because 

his trial counsel's ineffectiveness caused him to go to trial without this important
evidence, fatally infecting the trial and depriving the Petitioner of Due Process. 
There is a reasonable likelihood that Dr. Steblay's testimony would have altered the 
outcome of the trial.

(3) In Respondent s third point of contention, the Respondent argues that even if 

the evidence were admissible, the Petitioner decided not to seek a continuance to 

further pursue an expert witness for strategic It is true that the Petitioner 
agreed to proceed to trial without an expert witness on eyewitness identification(P.C.R 

Tr.pages 72-73, pages 120-121), but that does not excuse trial counsel's failure to

reasons.

timely seek and secure an expert witness within the ample timeframe to proceed with 
the trial as scheduled. In fact trial counsel fied a motion to suppress M3. Roger's 

identification of February 23,2010, arguing that the identification was tainted by 
the security video(P.C.R L.F 4, pages 15-19). He then filed an amended motion to



suppress the ideatification oa Apri 14, 2010, making the sajie argument(P.C.R L.F 5). 
The Petitioner sent trial counsel a letter on September 13, 2010, requesting that 
trial counsel pursue an expert to testify regarding eyewitness identifications(P.C.R 

Tr, pages 62-63). The Petitioner went to trial on February 14, 2011. Trial counsel
nad seven months from July 14, 2010 to February 14,2011 to pursue and retain an "expert
to testify". However trial counsel waited until January of 2011 to request funds 
for a "memory expert"(P.C.R Tr page 10), in which trial counsel's supervisor• 9

requested that he find an expert closer to Missouri. 
Tr., page 15).

He was unable to do so(P.C.R. 
Ultimately funds to hire Mr. Budesheim were approved and trial counsel

sent information to him(P.C.R Tr., page 11).
Budesheim to review the information and fofm an opinion regarding Ms. Roger's 

identification of the Petitioner(P.C.R.Tr

But this was much too late for Mr.

pages 11-12). At this point the Petitioner 

forced to decide between proceeding to trial without an expert on the only contested 

issue in the case, or delaying his trial yet again to secure an expert witness(P.C.R
Trial counsel's actions forced the Petitioner to choose between

• I
tfas

Tr., pages 62-63).
two constitutional rights: his right to present a defease and his right to a speedy 
trial. The Petitioner told trial counsel that he was opposed to a continuance to 

secure the extra time for the expert to complete his review because he was under duress
due to multiple delays of his trial to secure DNA evidence and did not want to waive
his writ to dispose hi3 case within 180 days under Uniform Disposition of Detainers . 
Law(P.C.R Tr pages 11-12, Tr. pages 72-73,120-121). The Petitioner had already 
been in jail for two years, and had previously agreed to toll his 180 day writ to

• 9

secure a DNA (Tr.page 73, 120-121).\&suas fmh -tftehm
In Simmons v. United States, 390 U.S 377, the court had found it intolerable that 
one constitutional right should have to be surrendered in order to assert another.
In the present case, trial counsel's ineffectiveness to timely secure an expert witness 

nad forced the Petitioner to choose between constitutional rights, surrendering 
to assert another.

one
Furthermore, trial counsel wrongfully suggested that an expert

might not be allowed to testify at trial.(P.C.R Tr 

to timely secure an expert witness forced the Petitioner to intolerably surrender 
one constitutional right for another.

page 71). Trial counsel's neglect• I

This action fell below the standard of a 
reasonable, competent attorney. Had he timely secured an expert witness, there is
a reasonable probablility of a different outcome.
T Fumed Hteew R uums i *);
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Ground 3: Trial counsel was ineffective for failing to object to the in-court 
identification of the Petitioner by the victim.

The Respondent argues that the Petitioner failed to properly allege facts that could 

show Strickland prejudice regarding this issue. The Respondent also argues that even 
if the Petitioner had properly alleged prejudice, the record shows there was no
reasonable probability that counsel's decision not to object affected the outcome 

of the proceeding. The Respondent is incorrect, 
counsel is guilty of violating Strickland performance.
that "in hindsight, objecting at that time would have been the right thing to 
do(P.C.R.Tr. 17)V^

There i3 no disagreement that trial 
In fact trial counsel agreed

Contrary to what the state argues, it is clear that the record does 

indeed reflect facts that show Strickland prejudice, as well.

Failure to object does not constitute ineffective assistance "unless admission of 
the objectional evidence resulted in a substantial deprivation of the Petitioner's 

rights to a fair trial." Harrison v. state, 301 s.w.3d 534.

Ms. Koger testified that she told the clerk that she had been robbed earlier that 
morning, that her debit card had been used at the store, and asked the clerk to watch
the security tape(Tr.305). Ms. Koger observed the security video from the Jump Stop 

store(Tr.306). The trial attorney was aware of this at the time he filed the 

trial motion to suppress Ms. Roger’s identification(L.F 15-19).
pre-

Ms. Koger claimed 

However, both thethat the security video was not of good quaility(Tr. 306-307). 
store clerk and Detective Shipley would testify that the images on the video were 

clear, they could make out the Petitioner's features, and recognize him as the 

on the videofTr. 457-458,463,526,550). 
trial.

man
The trial attorney would have known thi3 before

Detective Shipley also testified that a photographic lineup should not have 

been shown to a witness who had seen the same suspect in a video that witness had 
already seen(Tr. 562-564). This procedure would suggest to the witness who to 

identify, and would taint the identification(Tr.562-564). 
aware of this testimony prior to trial because he brought this out in cross-examination 

of Detective Shipley(Tr 562-564). Detective Shipley testified at the suppression

The trial attorney was

hearing and at trial that he was unaware that Ms. Koger had watched the security 

video(Tr.523). However, Detective Shipley stated in his probable cause statement



that:
On 3-23-09 at 1000 hours I was contracted via phone by victim Koger, who informed

o

ne that she was currently at the Juaip Stop gas station, located at 2101 S. Glenstone 

and was informed by the clerk that she recalled a white male subject .making a purchase 

with her stolen debit card and was going to attempt to locate him on the store 

surveillance camera 3ystem(P.C.S, page 2).

Detective Shipley clearly knew that Ms. Koger was with the store clerk and attempting 

to locate and view a suspect on the 3tore surveillance camera system. Yet he made
no attempt to prevent from reviewing this footage knowing that it could taint 
any further photo lineup attempts.

The Petitioner was prejudiced by trial counsel's failure to make this objection to 

Ms. Koger'3 identification, because Ms. Koger's viewing of the Petitioner on the store
surveillance video, forever tainted her ability to objectively pick anybody else but 
the Petitioner out of a photo lineup. The failure to object to Ms. Koger's in-court
identification of the Petitoner resulted in a substantial deprivation of the 

Petitioner's rights to a fair trial. Had trial counsel objected to Ms. Koger's tainted 

in-court identification of the Petitioner, there is a reasonable probability of a
different outcome.

QlL&£i%r ]f, Sr/!T*ofCAufofim 268 7 S.Ct./lS/



Ground 5: Trial Counsel wa3 ineffective for failing to object to the state's use
of evidence reaardin^ prior statements made by Petitioner’s alibi ‘witness on the basis
that the 3tate failed to timely di3close the testimony in violation of Discovery rules.

The Respondent incorrectly argues that the trial counsel was not ineffective because 

he had made a strategic decision by not objecting to the introduction of evidence,
literally the day before trial, showing that Petitioner's alibi witness nade prior 

inconsistent statements. The trial attorney filed a Notice of Alibi and Request for 

Discovery of Rebuttal of Alibi on Jufy 14,2010(L.F 6, pages 25-26). He notified the 

state that Petitioner's niece, Luta Whitt, would testify to an alibi for the 

Petitoner(L.F, pages 25-26). 
to call as a witness to rebut the alibi(L.F

He also requested the name of anyone the state intended 

pages 25-26).• f

Luta testified at trial that the Petitoner was with her from 4:15am until she dropped 

him off somewhere at 6:15 or 6:30am(Tr.610-614,625). This would have made it 

impossible for the Petitoner to have been the individual who robbed Ms. Koger between 

5:10 and 5:20am(Tr.285-286), but could account for hi3 presence at the Jump Shop 

convenience store at 6:30am(Tr.446).

The state cross-examined Luta about a conversation she had with an investigator from 

the prosecutor's office, Bruce Waterman, on August 3, 2010(Tr.619,634). She agreed
that in the that conversation she may have told Mr. Waterman that she dropped the 

Petitoner off during "rush hour" maybe as late as 7:15 or 7:45am(Tr.622-623). THe
state called Mr. Waterman to testify that Luta "seemed to settle" on 7:00 to 7:15am 

as the time she dropped off the PetitionerCTr.635).

The trial attorney testified that the prosector's office disclosed to him on the day 

before trial a transcript of the conversation Mr. Waterman had with Luta that 
going to challenge the time-line she was going to present(P.C.R Tr.26, 50-51). 
counsel did not object to the state using the information received by Mr. Waterman 

to impeach Luta at trial(Tr.61-625,634-635).

was
Trial

A reasonably competent attorney would have objected to the state's use of impeachment 
evidence disclosed late, literally the day before trial, by the state. The trial



attorney had presented Lata's testimony and hoped to mitigate the damage of the late 
disclosed evidence. However, had he acted reasonably and objected to the state's 

seemingly purposeful last second disclosure of thi3 evidence, he could have secured
it s exclusion froji the trial and disclosed in violation of the Discovery rules.

Rule 25.03(A)(2) states that upon written request, the 3tate must disclose to the
defendant such iiiaterial and information within its possesion or control designated 

in said request, including any written or recorded statements, 
not actually in the prosecutor's files.

This includes material
state v. Varner, 837 s.w.2d 44,45(M0.APP.E.D. 

1992) The rules of discovery, including Rule 25.03, are designed to prevent surprise 

and deception at trial, state v. wells, 639 s.w.2d 563, 566(M0.BANC 1982). A criminal
defendant i3 entitled to know before trial, upon request, what evidence is to be 
introduced by the state. 3tate v. Childers, 852 s.w.2d 390, 391-392).

ClflP^k^courts will interveneCin such a casej onlyThe state of Missouri 3ays
when a defendant shows that the failure to make a timely disclosure resulted in
fundamental unfairness. Fundamental unfairness turns on whether there was a reasonable 
likelihood that an earlier disclosure would have affected the result of the trial. 
Fundamental unfairness occurs when the state's failure to disclose results in
defendant's "genuine surprise" and the surprise prevents meaningful efforts to consider 

and prepare a strategy for addressing the evidence. Johnson v. Denney, 2012 U.S DIst. 
Lexis 55054)

The state's late disclosure of Mr. Waterman's conversation with Luta clearly violated 

these discovery rules. The trial attorney gave notice of his alibi and requested
the names of rebuttal witnesses on July 14, 2010(L.F.6, 25-26). 
with Luta on August 30,2010(Tr. 619, 634).

Mr. Waterman spoke
But it was not until literally the day 

before trial, which started on February 14, 2011(L.F.7) more than 6 months later,
that the state disclosed the evidence.

The trial court must tailor an appropriate remedy for a discovery violation that is 

state v. Whitfield, 837 s.w.2d 503,508.
state v. Martin, 103 s.w.3d 255,

Exclusion of evidence is the only fundamentallyfair sanction in the 

Petitioner s case because the request for disclosure was made long before its late 

disclosure, literally a day before trial and the Petitioner had filed a request for

fundamentally fair to both parties.
Exclusions of evidence i3 an appropriate sanction.
260.
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speedy disposition of detainers tfo«4r dad been previously tolled once. There is a 

reasonable likelihood that had trial counsel^ objected to the use of the late disclosed 

evidence, the trial court would have excluded the evidence.

The Petitoner was prejudiced because the evidence regarding Mr. Waterman's interview 

with Luta completely undermined Luta's alibi for the Petitioner. In fact the
conflicting timeline in Mr. Waterman* 3 interview with Luta could have caused the jurors
to reject Luta*3 testimony in it's entirety, demolishing his only defense to the 

charges, his only alibi witness. Furthermore, this seemingly purposeful last second 

disclosure of the damaging interview with the Petitioner's only alibi witness created
a "genuine surprise" and tiiis surprise prevented a meaningful effort to consider and 

prepare a strategy for addressing the evidence.



Ground 6: Trial counsel failed to reaew his motion to suppress before Jud^e Cordoanier 
once the case was transferred.

The Respondent incorrectly argues that the Petitioner failed to show that counsel 
acted unreasonably or that counsel's actions prejudiced him.

The trial attorney filed pre-trial motions to suppress Ms. Roger's identification 

of the Petitioner as her assailant(L.F 15-19, 20-24). Those inotions were heard prior
to trial by Judge Mountjoy and denied(L.F 50. Judge Cordonnier presided over the 
Petioner s trial because Judge Mountjoy was unavailablefP.C.R Tr. 31). 
did not think he would overrule the more senior presiding Judge(P,C,R Tr.53). 
counsel stated that "it was possible that could have been done" and he chose not to

Trial counsel 
Trial

from a "strategy point"(P.C.R Tr.53). On post-conviction appeal, the P.C.R Respondent 
erroneously claimed that trial counsel made a "reasonable" trial strategy decision 

not to renew the suppresion motion with Judge Cordonnier. He basically claimed that 
the trial attorney's "specuation" that Judge Cordonnier would not overrule the 

senior presiding Judge was a "reasonable" trial strategy, 
that the Petitioner's claim that Judge Cordonnier would have ruled in favor of his

more
He then went on to state

motion to suppress was "speculation" that is insufficient to establish Strickland 
prejudice(P.C.A Re3p.Brief 52-53). Furthermore he stated that decisions "should not 
depend on the idiosyncracies of the particuar decision maker, such as unusual
propensities toward harshness or leniency" when arguing on why it was reasonable to 
not renew the suppression motion. When in fact, he seems to be strengthening the 
Petitioner's argument on why it was, in fact, an unreasonable decision to not renew
the suppression motion(P.C.A Resp. Brief, 53). 
have renewed the motion to suppress Ms. Roger'3 identification of the Petitioner before 

Judge Cordoanier, attempting to eliminate this substantial piece of evidence.

A reasonably competent attorney would

For the same facts set forth in the Petitioner's prejudice argument in Ground 3, the 

Petioner was prejudiced by trial counse's failure to renew his motion to 

before Judge Cordonnier once the case was transferred.
suppress

Ms. Roger's viewing of the 
Petitioner on the store surveillance video, forever tainted her ability to objectively 

pick anybody else but the Petitioner out of a photo lineup. Had trial counsel renewed 
the suppression motion, there is a reasonable probability that Judge Cordonnnier would



have ruled in favor of the Petitoner’s suppression motion creating a reasonable 

probability of a different outcome.
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Ground 7: Trial counsel was ineffective for failing to cross-examine the state* 3 

witnesses with Detective Shipley's probable cause statement.

The Respondent incorrectly argues that trial counsel's decision not to use the probable 

cause statement to impeach Detective Shipley or other witnesses was reasonable because 

the probable cause statement was not inconsistent with testimony offered by the state. 
Ixi fact, there are 2 instances where Detective Shipley's probable cause statement 
was noticeably and prejudicially inconsistent with testimony offered by the state:

(1.) Cotton swabs used for DNA testing.

(2.) Ms. Roger's identification had been tainted by viewing the 3tore security video 

before he showed her the photographic lineup for an identification.

(1.) In the first instance, Detective Shipley stated in the probable cause statement
tnat at his request the steering wheel and gear shift of the van was swabbed for 

fingerprints(P.C.S,page the results of DNA testing would show that
he was not in the van, and he wanted the swabs sent out for testingCP.C.R Tr.93-94). 
However, trial counsel asked Detective Shipley at a pre-trial suppression hearing 

about the swab3, and Detective Shipley 3aid that he was unaware of DNA Swabs being 

taken from the van(P.C.R Tr.94). At a deposition three days later, Detective Shipley 

acknowledged that the steering wheel of the van had been 3wabbed for DNAfP.C.R Tr.94- 

95), Detective Shipley testified in the deposition that the swabs were still in his
possession and had not been sent for testing because he did not have a DNA sample 
from the Petitioner(P.C.R Tr. 75).

(2.) In the second instance, Detective Shipley wrote in his probable cause statement: 
On 3-23-09 at 1000 hours I contacted via phone by victim Roger, who informed 

me tnat she was currently at the Jump Stop gas station, located at 2101 S. Glenstone
was

and was informed by the clerk that she recalled a white male subject making a purchase 

with her stolen debit card and was going to attempt to locate him on the store 
surveillance camera 3ystem(P.C.S, page 2).

At 1030 hours I arrived at the Jump Stop gas station at 2101 S. Glenstone where



I contacted victim Sharon Kroger and clerk/witness Rache Lockhart(P.C.S, page 2).

However, Detective Shipley testified at the suppression hearing and at trial that 
he was unaware that Ms. Koger had viewed the security video prior1to viewing the 

photographic lineup(P.C.R. L.F 71).

Trial counsel testified that if Detective Shipley had 3aid something different at 
trial that he put in his probable cause statement, he would have wanted to pursue
that at trial(P.C.R.Tr.34). Trial counsel acknowledged that he might have been able
to use the probable cause statement to impeach Ms. Roger's testimony(P.C.R. Tr.35- 

36). He said that if he thought he could impeach Ms. Roger's testimony with the 

probable cause statement "he would have jumped on the chance"(P.C.R T. 36).

The Eighth Circuit of the United States has found constitutionally deficient 
performance of trial counsel based on ineffective cross-examination where counsel 
allowed inadmissible devastating evidence before the jury or when counsel failed to 

cross-examine a witness who made grossly inconsistent prior statements. Whitfied v. 
Bowersox, 324 F.3d 1009, specifically, "A failure to impeach constitutes ineffective 

assistance when there is a reasonable probability that, absent counsel's failure, 
tne jury would have had reasonable doubt of the Petitioner's guilt."i.d at 1018.

A reasonably competent attorney would have sought to introduce, or at least utilize 

Detective Shipley's probable cause statement to impeach the state's witnesses.

When Ms. Koger testified at trial that she left the Jump Stop store before Detective 
Shipley arrived(Tr
statement in which he indicates that he contacted Ms. Koger at the store(P.C.S,

307-308), she had contradicted Detective Shipley's probable cause• f

page
2).

During the suppression hearing, Detective Shipley claimed that he was unaware that 
Ms. Koger viewed the security video at the store before he showed her the 

lineup(Tr.523). However, Detective Shipley stated in his probable 

that he was contacted via phone by victim Koger while 3he was at the Jump Stop gas 

station where she was working with the clerk to "Locate him on the store surveillance

photographic 

cause statement

camera system(P.C.S, page 2). Clearly Detective Shipley should have been aware that 
Ms. Roger saw the Petitioner on the security video. As a matter of fact, Detective



*

Shipley should have told Ms. Koger at this point to not view the video, 
no effort to stop her from viewing the video knowing that it would taint any future 

photographic lineup viewing.

But he inade

The probable cause statement would have allowed for trial counsel to challenge 

Detective Shipley's truthfulness in general.
Shipley about his contradictory statements at the suppression hearing, in the 

deposition, and in his probable cause statement, 
given the jurors reason to question Detective Shipley's testimony in general.

He could have cross-examined Detective

These contradictions would have

In this situation, trial counsel's failure to "jump on the chance" to use Detective 

Shipley's probable cause statement to impeach the state's witnesses, prejudiced the 

Had he performed at the level of a reasonably competant attorney, the 

jurors would have had ample information to reasonably doubt the veracity of Detective 

Shipley's testimony, which would have validated Petitioner's claim that Detective 

Snipley prejudicially influenced Ms. Roger's identification of Petitioner by showing 

her the photographic lineup after she watched the security video, 
resulted in a reasonable probability that the jury would have had reasonable doubt 
of the Petitioner's guilt.

Petitioner.

This would have
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CONCLUSION
ALL THE Reasons z nave LAih our in-ruts Per/r/oA 

finh vsXAia znMcjzntofr/McftMGV)Htc/-j
-g\ji\s wMEfouy coNWcrth ,—

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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