










Footnotes

1 Raby v. Davis, 907 F.3d 880, 883 (5th Cir. 2018); accord Miller-El v. Cockrell, 537 U.S. 322, 335–36, 123 S.Ct. 1029,

154 L.Ed.2d 931 (2003); see also 28 U.S.C. § 2253(c).

2 Buck, 137 S. Ct. at 777; accord Miller-El, 537 U.S. at 336, 123 S.Ct. 1029 (“[A] petitioner must show that reasonable jurists

could debate whether ... the petition should have been resolved in a different manner or that the issues presented were

adequate to deserve encouragement to proceed further.” (internal quotation marks, alteration, and citations omitted)).

3 Raby, 907 F.3d at 884 (internal quotation marks, alteration, and citations omitted); accord Adams v. Thaler, 679 F.3d

312, 319–20 (5th Cir. 2012); Hernandez v. Thaler, 630 F.3d 420, 430 (5th Cir. 2011); Bailey v. Ryan Stevedoring Co.,

894 F.2d 157, 160 (5th Cir. 1990).

4 Those factors include (1) “[t]he nature of the proceedings as habeas corpus, in which traditional res-judicata rules have

never applied, and the careful adjudication of which the Supreme Court has called the highest duty of a federal court,”

Crutsinger V, 2019 WL 3749530, at *2; (2) “[t]he nature of the case as a capital case,” id.; (3) “[t]he nature of the alleged

defect as a deprivation of guaranteed representation, which is structural in nature and undermines public confidence in

the judicial process,” id.; (4) “[t]he nature of the alleged defect, which operated to preclude hearing the true merits of the

case because it thwarted Crutsinger’s ability ‘even to discover and allege material facts in support of claims he sought to

pursue in good faith,’ ” id.; (5) “[t]he fact that the Supreme Court specifically mentioned this case in Ayestas,” id.; (6) “[t]he

facts underlying the claims affected by the alleged defect are egregious, including that petitioner’s trial counsel went to

trial only five months after being appointed in a capital case and state habeas counsel effectively abandoned him,” id.;

and (7) the fact that “Crutsinger has exercised extraordinary diligence in pursuing his representation rights,” id.

5 Crutsinger III, 929 F.3d at 266 (Graves, J., dissenting) (“Because I conclude that Billy Jack Crutsinger’s motion under

Federal Rule of Civil Procedure 60(b)(6) should be granted, I would vacate and remand for proper consideration of his

funding motion.”).

6 Crutsinger IV, 930 F.3d at 707; Crutsinger III, 929 F.3d at 266 (“It would appear that the Supreme Court’s holding in

Gonzalez that not every interpretation of the federal statutes setting forth the requirements for habeas provides cause

for reopening cases long since final is at least instructive, if not dispositive, of Crutsinger’s Rule 60(b) motion.” (internal

quotation marks and citation omitted)).

7 Id. The state also maintains that the district court’s thorough opinion explicitly addressed the Crutsinger III dissent’s

concerns—that the denial of funding risked undermining the public’s confidence in the judicial process and producing an

unjust result, Crutsinger III, 929 F.3d at 271 (Graves, J., dissenting)—by “discussing the prior merits review of the claim”

and providing a proper review of Crutsinger’s funding request under Ayestas.

8 E.g., Johnson, ––– F.3d at ––––, 2019 WL 3814384, at *3; Raby, 907 F.3d at 884; Haynes, 733 F. App'x at 768–70; Diaz,

731 F.3d at 375–76; Adams, 679 F.3d at 319–20; Hernandez, 630 F.3d at 430; Bailey, 894 F.2d at 160.



9 Moreover, here, as was true in Johnson, Crutsinger fails to offer “any authority that [§] 3599 has ever provided relief

pursuant to Rule 60(b).” ––– F.3d at ––––, 2019 WL 3814384, at *4.

10 Id. The district court went a step further: Acknowledging the Crutsinger III dissent’s concerns, 929 F.3d at 266–71 (Graves,

J., dissenting), the court reviewed Crutsinger’s § 3599(f) request under Ayestas. Crutsinger V, 2019 WL 3749530, at *6–9.

In Ayestas, 138 S. Ct. at 1094, the Court noted that “the ‘reasonably necessary’ test requires an assessment of the likely

utility of the services requested, and § 3599(f) cannot be read to guarantee that an applicant will have enough money to

turn over every stone.” Therefore, the district court stressed, proper application of the test required it to consider: (1) “the

potential merit of the claim that Crutsinger wants to pursue,” Crutsinger V, 2019 WL 3749530, at *7; (2) “the likelihood

that the services will generate useful and admissible evidence,” id.; and (3) “the prospect that Crutsinger will be able

to clear any procedural hurdles standing in the way,” id. Finding that Crutsinger failed to meet that standard, the court

denied funding. Id. at *9.

11 Hill v. McDonough, 547 U.S. 573, 584, 126 S.Ct. 2096, 165 L.Ed.2d 44 (2006); see also Sepulvado v. Jindal, 729 F.3d

413, 420 (5th Cir. 2013).

12 Murphy v. Collier, 919 F.3d 913, 915 (5th Cir. 2019) (per curiam); Charles v. Stephens, 612 F. App'x 214, 218 n.7 (5th

Cir. 2015) (per curiam); see also Nken v. Holder, 556 U.S. 418, 425–26, 129 S.Ct. 1749, 173 L.Ed.2d 550 (2009).

13 Ayestas, 138 S. Ct. at 1094 (“Congress has made it clear, however, that district courts have broad discretion in assessing

requests for funding.”).

14 Murphy v. Collier, ––– U.S. ––––, 139 S. Ct. 1475, 1481, 203 L.Ed.2d 633 (2019) (Alito, J., dissenting); see also In re

Blodgett, 502 U.S. 236, 239, 112 S.Ct. 674, 116 L.Ed.2d 669 (1992) (per curiam).
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