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IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA

DUANE POPE, Case No. CI 17-2580
Plaintiff,
v. ' PROPOSED ORDER
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THIS MATTER came before the Court on June 28, 2018 on the Defendant’s ié;doffcgg
Judgment on the Pleadings. The Defendant was represented by Assistant Atrorney Gcncral%mi:
Larson and the Plaintiff appeared pv s by telephone. Arguments were made and the Court took the
matter under advisement.

The Plaintiff, Duane Pope, an inmate incarcerated at the Nebraska State Penitentiary, filed this
declatatory judgment ac&on against the Defendant, Scott Frakes, askiog the court to declare his rights
under Neb.Rev.Stat. §83-1,106(1). The Defendant then filed 2 Motion for Judgment on the Pleadings
contending that the Defendant is entitled to a judgmeat as 2 matter of law.

Neb. Ct. R. Pldg. § 6-1112(c) provides for a motion for judgment on the pleadings. This rule
specifically provides:

After the pleadings are closed but within such time as not to delay the trial, any party

may move for judgment on the pleadings. If, on a motion for judgment on the
pleadings, matters outside the pleadings are presented to and not excluded by the
court, the motion shall be treated as one for summary judgment and disposed of as
provided in §§ 25-1330 to 25-1336, and all partics shall be given a rcasonable

opportunity to present material made pertinent to such a motion made by statute.

A tootion for judgment on the pleadings is propetly graated when it sppears from the

pleadings that only questions of law are presented. Jobnsn . State, 270 Neb. 316, 700 N.W.2d 620
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(2005). A motion for judgment on the pleadings admits the truth of all well-pled facts in the opposing
party’s pleadings, together with all reasonable inferences to be deawn therefrom, and the moving party
admits, for the purpose of the motion, the untruth of the movant’s allegations insofar as they have
been controverted. 14,

The Plaintiff is currently an inmate incarcerated at. the Nebraska State Penitentiary. The
Plaintiff was convicted of three counts of murder in both Nebraska state and federal court after he
shot and killed three individuals while robbing a bank in Big Springs, Nebraska on Juae 4, 1965. Sat
» Pope, 190 Neb. 689, 690, 211 N.W. 2d 923, 924 (1973) 'The Plaintiff was originally senteaced to
death in federal court, but this sentence was vacated and be was resentenced to life imprisonment on
two counts of mutder and 99 years on one count of murder. J4

“The Plaintiff was sentenced to death in State court as well, but after 2a appesl he was
resentenced to three life seatences to run comsecutively, and all sentences to begin after e bad served |
his federal seatences. Sta% 2. Pgps, 190 Neb. at 691, 211 NW 2d at 925. The Plaintiff was paroled
from his federal sentence and began sexving his state sentence in July of 2016. The Plaintiff did not
receive jail credit for time served on his federal sentence when he was sentenced by the State of
Nebraska.

ANALYSIS

The Plaintiff filed this action pursuant to Neb.Rev.Stat. §25-21,149 2nd asked the Court to
declare his rights under Neb.Rev.Stat. §83-1,106(1)Redssue 1971). He stated in his Complaint that
even though the language of Neb.Rev.Stat. §1-106(1)(Reissuc 1971) is discretionary in tertms of
toceiving jail time credit, he should receive jail time credit for the time he speat in custody under his
federal sentence. He alleged that if he is not given this jail timae credit, be is subject to double jeopardy.

The Plaintiff was convicted of three counts of murder in federal court and then subsequently

convicted of three counts of murder in state coutt based on events that occurred on June 4, 1965 in
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which he shot and killed three people during 2 bank sobbery. State » Pope, 190 Neb. 689, 211 N.W.
2d 923 (1973).

The Plaintiff was otiginally sentenced to death in federal court, but this sentence was vacated
and he was resentenced to life imprisonment on two counts of murder aad 99 years on onc count of
murder. Id The Plaintiff was sentenced to death in State court as wéIl, but after an appeal he was
resentenced to three life sentences to run consecutively, and all sentences to begin after he had served
his federal sentences. Stazs ». Paps, 190 Neb. at 691, 211 N.W. 2d ar 925.

The Plaintiff served patt of his federal sentence and was then paroled and placed in state
custody where he is currently serving his state sentences. (Complaint, 16) He claims that if be does
not receive jail credit for the titne he spent serving his federal sentence, then he would be subjected
to double jeopardy. (Complaint, {16)

The PlaintifPs claim is without metit because the Supreme Coutt of Nebraska has already held
that setving his state sentences without receiving jail time credit for his ime speat in custody under
his federal sentence does not subject him to double jeopardy. Staz ». Pope, 190 Neb. 689, 211 N.W.
2d 923 (1973).

In the Pgpe appeal decided in 1973, the Plaintiff appealed his state sentence to the Nebraska
Supreme Court and argued that because he had been convicted in federal court and was serving 2
federal sentence, subsequently being convicted and sentenced in state court subjected him to double
jwp@y. 1.2t 691. The Supreme Coutt cited their opinion in a previous appeal filed by the Plaintiff
which can be found at Pope 5. Stats, 186 Neb. 489, 184 N.W.2d 395 (1971), and beld that the successive
prosecution by federal and state government with concurrent jurisdiction is not prohibitoci by the
double jeopardy clause. Jd The Court further stated that Nebraska is allowed to set higher standards

by statue or judicial decision. Id af 692.
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The Supreme Court also discussed how allowing the state to seatence a defendant may be
necessary for public policy, as the state should be able to ensure the desired sentence is executed to
its fullest degree. 14 at 694. In his appeal decided in 1973, the Plaintiff specifically argued that because
his death seatences had been vacated and the only sentences available to him in both federal and state
court were life sentences, public policy did not require that he be subsequently convicted in state court.
1d 2t 692. To support his atgument he cited NebRev.Stat. §83-1,106(1)(Reissue 1971) which allowed
discretion on whether to give an offender jail credit for tie speat in custody under a prior sentence
if he is later reprosecuted and resentenced for the satve offense. 14

The Nebmslc; Supreme Court pointed out, in their 1973 decision, that this statute does follow
common law principles expressed in Marshall ». Stats, 6 Neb. 120, 1877 WL 3555 (1 877) which
contemplated that if two governmental powers have jurisdiction, m order to bar oue from tefing a
defendant, the first must have executed a sentence to its fullest extent, otherwise it would violate
public policy of the first. Szaze 5. Pope, 190 Neb. at 693, 211 N.W. 2d at 926. The Coutt reasoned that

| when this principle was applied to the Plaintiffs case, in order to satisfy the public policy of Nebraska,
the federal sentence must have been executed to its fullest extent. [4 Because the federsl sentences
weze not executed to their fullest extent, the Court held that public policy requires the State to be able
to execute life sentences. Id The Court then affirmed the Plaintiffs life sentences.  Seate 2. Pope, 190
Neb. 689, 694. \

In the PlaintifPs current case before the Court, he claims that an amendment to Neb.Rev.Stat.
§83-1,106(1) subsequent to his sentencing proves that the 1971 vetsion of the statute subjects him to
double jeopardy. (Complaint, §12) The 1971 version of Neb.Rev-Stat. §83-1,106 states that credit for
time spent in cusfody as a result of the conduct on which the charge is based may be given. The

amended version of this statute states that credit sha/ be given for time spent in custody as a result of

the conduct on which the charge is based.
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The PlaintifPs claim is without mezit. The Supreme Courr of Nebraska has already reviewed
the Plaintiffs statc seatences and commented on the fact that the language in Neb.Rev.Stat. §83-
1,106(1) was discretionary and held that public policy required that the state be able to carty out its
sentence. The fact that the statute was later amended does not override the Supreme Court’s decision.

Res judicata, ot aim preclusion, bars the relitigation of  claim that has been directly addressed
or necessatily included in a former adjudication if, (1) The former judgment as rendered by a court of
competent jurisdiction; (2) The former judgment s 2 final judgment; (3) The former judgment was
on the metits; and (4) The same partics or their privies were involved in both actions. Hara ».
Reickert, 287 Neb. 577, 580; 843 N.W.2d 812, 816 (2014).  Although the Plaintiff changed his
argument slightly, the basis of this claim is the same as the one he; brought in Sta ». Pope, 190 Neb.
689 and the Supreme Court has already concluded that his state conviction and sentence does not
subject him to double jecpardy.

IT IS HEREBY ODERED, based on the reasons discussed in this Order, that the

Defendant’s Motion for Judgment on the Pleadings is granted and this matter is dismissed.

Dated this ié day of /;]/XA/&/ , 2018,
v,

BY THE COURT:
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