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APPENDIX  C



CONSTITUTIONAL  PROVISIONS  INVOLVED

United States Constitution,  Fourth Amendment:

“The right of the people to be secure in their persons, houses, papers, and effects, against

unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon

probable cause, supported by Oath or affirmation, and particularly describing the place to be

searched, and the persons or things to be seized.”

United States Constitution, Fourteenth Amendment, Section One:

“... No State ... shall abridge the privileges and immunities of citizens of the United

States; nor shall any State deprive a person of life, liberty, or property without due process of

law; nor deny to any person within its jurisdiction the equal protection of the laws. “

California Constitution,  Article I, Section 13:

“The right of the people to be secure in their persons, houses, papers, and effects against

unreasonable seizures and searches may not be violated; and a warrant may not issue except on

probable cause, supported by oath or affirmation, particularly

describing the place to be searched and the persons and things to be seized.”

STATUTORY  PROVISIONS  INVOLVED

28 U.S.C. § 1257, sub. (a):

Final judgments or decrees rendered by the highest court of a State in which a decision

could be had, may be reviewed by the Supreme Court by writ of certiorari where the validity of a

treaty or statute of the United States is drawn in question or where the validity of a statute of any

State is drawn in question on the ground of its being repugnant to the Constitution, treaties, or

laws of the United States, or where any title, right, privilege, or immunity is specially set up or

claimed under the Constitution or the treaties or statutes of, or any commission held or authority

exercised under, the United States. 
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Cal. Penal Code, § 1538.5:

 (a)(1) A defendant may move for the return of property or to suppress as evidence any tangible

or intangible thing obtained as a result of a search or seizure on either of the following grounds:

(A) The search or seizure without a warrant was unreasonable.  (B) The search or seizure with a

warrant was unreasonable because any of the following apply:  (i) The warrant is insufficient on

its face.  (ii) The property or evidence obtained is not that described in the warrant.  (iii) There

was not probable cause for the issuance of the warrant.  (iv) The method of execution of the

warrant violated federal or state constitutional standards.  (v) There was any other violation of

federal or state constitutional standards.

(2)  A motion pursuant to paragraph (1) shall be made in writing and accompanied by a

memorandum of points and authorities and proof of service.  The memorandum shall list the

specific items of property or evidence sought to be returned or suppressed and shall set forth the

factual basis and the legal authorities that demonstrate why the motion should be granted.

(b) [procedural provision not at issue]

(c)(1) Whenever a search or seizure motion is made in the superior court as provided in this

section, the judge or magistrate shall receive evidence on any issue of fact necessary to

determine the motion.  

(2)  [procedural provisions not at issue]

(c) through (l) [provisions applicable to particular procedural situations]

(m) The proceedings provided for in this section, and Sections 871.5 , 995 , 1238 , and 1466

shall constitute the sole and exclusive remedies prior to conviction to test the unreasonableness

of a search or seizure where the person making the motion for the return of property or the

suppression of evidence is a defendant in a criminal case and the property or thing has been
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offered or will be offered as evidence against him or her.  A defendant may seek further review

of the validity of a search or seizure on appeal from a conviction in a criminal case

notwithstanding the fact that the judgment of conviction is predicated upon a plea of guilty.  

Review on appeal may be obtained by the defendant provided that at some stage of the

proceedings prior to conviction he or she has moved for the return of property or the suppression

of the evidence.

(n)  This section establishes only the procedure for suppression of evidence and return of

property, and does not establish or alter any substantive ground for suppression of evidence or

return of property.  Nothing contained in this section shall prohibit a person from making a

motion, otherwise permitted by law, to return property, brought on the ground that the property

obtained is protected by the free speech and press provisions of the United States and California

Constitutions.  Nothing in this section shall be construed as altering (1) the law of standing to

raise the issue of an unreasonable search or seizure;    (2) the law relating to the status of the

person conducting the search or seizure;   (3) the law relating to the burden of proof regarding the

search or seizure;   (4) the law relating to the reasonableness of a search or seizure regardless of

any warrant that may have been utilized;   or (5) the procedure and law relating to a motion made

pursuant to Section 871.5 or 995 , or the procedures that may be initiated after the granting or

denial of a motion.

(o) -- (p) [further procedural provisons not at issue]
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