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Inre: MARCELO BRITTO GOMEZ, No. 17-60068
Debtor. BAP No. 13-1282
MEMORANDUM®
CARTER STEPHENS,
Appellant,
V.

MARCELO BRITTO GOMEZ; UNITED
STATES TRUSTEE, LOS ANGELES,

Appellees.

Appeal from the Ninth Circuit
Bankruptcy Appellate Panel
Taylor, Kurtz, and Pappas, Bankruptcy Judges, Presiding
Submitted February 19, 2019™
Before: FERNANDEZ, SILVERMAN, and WATFORD, Circuit Judges.

Carter Stephens appeals pro se from the Bankruptcy Appellate Panel’s

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
™ The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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(“BAP”) judgment affirming the bankruptcy court’s orders dismissing for failure to
prosecute Stephens’s adversary proceeding and denying reconsideration of its

- dismissal order. We have jurisdiction under 28 U.S.C. § 158(d). We review de
novo decisions of the BAP, and apply the same standard of review that the BAP
applied to the bankruptcy court’s rulings. Boyajian v. New Falls Corp. (In re
Boyajian), 564 F.3d 1088, 1090 (9th Cir. 2009). We affirm.

The bankruptcy court did not abuse its discretion by dismissing Stephens’s
adversary proceeding for failure to prosecute after it warned him that the case
might be dismissed if he did not fulfill his obligations to prosecute the case. See
Moneymaker v. CoBEN (In re Eisen), 31 F.3d 1447, 1451-56 (9th Cir. 1994)
(discussing factors for district court to weigh in determining whether to dismiss for
failure to prosecute; noting that dismissal “should not be disturbed unless there is a
definite and firm conviction that the court below committed a clear error of
judgment in the conclusion it reached upon a weighing of the relevant factors”
(citations and internal quotation marks omitted)).

The bankruptcy court did not abuse its discretion by denying Stephens’s
motion for reconsideration because Stephens did not demonstrate any grounds for

reconsidering the bankruptcy court’s prior order of dismissal. See Fed. R. Bankr.
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P. 9023, 9024 (making Fed. R. Civ. P. 59 and 60 applicable to bankruptcy cases);
Sch. Dist. No. 1J, Multnomah Cty., Or. v. ACandS, Inc., 5 F.3d 1255, 1263 (9th
Cir. 1993) (setting forth grounds for reconsideration under Rules 59 and 60); see
also Lal v. California, 610 F.3d 518, 524-26 (9th Cir. 2010) (discussing gross
negligence of counsel as a basis for relief under Rule 60(b)(6)).

We treat Stephens’s August 20, 2018 filing (Docket Entry No. 10) as a
motion for leave to file a supplemental brief, and deny the motion.

AFFIRMED.

3 17-60068
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FILED & ENTERED |
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CLERK U.S. BANKRUPYCY COURT °

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICTOF CALIFORNIA
LOS ANGELES DIViSION

CHAPTER 7

Case No.: 2:11-bk-26905-TD
Adv No. 2:11-ap-02360-TD

MEMORANDUM DECISION
REGARDING REMAND

By order entered February 8, 2012, this adversary proceeding was dismissed for

| lack of prosecution. That order was not appealed timely and now is final. On February

27,2012, the Plaintiff, Carter Stephens (Stephens or Plaintiff), representing himself,
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filed with the court a Motion for Reconsideration (Motion). Stephe ns’ Motion was denied
by an order entered March 1, 2012. Stephens appealed the court's March 1 order to

the Bankruptcy Appellate Panel (BAP). The BAP.vacated;the court's March 1 order and' -

remanded this adversary to this court for findings of fact and conclusions of law

pursuant to Rules 7052 and 9013,
Rule 9013 of the Federal Rules of Bankruptcy Procedure (FRBP) generally

{requires a written motion stating with particularity the grounds for the motion and the

relief sought and that the motion be served as the court directs. FRBP 9014 requires

| that orders in contested matters generaily be requested by motion and that reasonable

notice and opportunity for hearing shall be afforded to the party against whom the relief
is sought. In adversary proceedings, FRBP 7005 requires written motions other than ex

| parte motions to be served on every party. The specific basis for the court's March 1

order was that Stephens’ motion was not an appropriate ex parte motion, was not

served on any adverse party, and was not accompanied by a notice of hearing or any

| other notice to any adverse party. In this case, both the adversary Defendant, Marcelo

| Britto Gomez (Gomez or Defendant), and Stephens’ atiorney Lori Smith (Smith) were

adverse to Stephens on his Motion. They were not served with such notice and

opportunity, nor were they served with Stephens’ Motion.
Our Locai Bankruptcy Rules (LBRs) (as in effect in 2011 and 201 2) required that

|{in this matter a party seeking a hearing must serve and set for hearing a motion for

{{ which a hearing is necessary in accordance with LBR 9013-1 (a)(1). A party must seif-

set a motion for hearing at a date and time permitted on the judge’s motion calendar

{{ and calendaring instructions. LBR 9013-1(b)(2). Every motion must be accompanied

by written notice of motion and, if applicable, the date, time, and place of hearing, and

the motion must advise an opposing party that LBR 9013-1 (f) requires a written

jresponse to be filed and served at least 14 days before the hearing. LBR 9013-1(c)(2).

| A motion requires a declaration or affidavit along with a written statement of ail reasons

in support and a memorandum of points and authorities upon which the moving party
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| wili rely. FRBP 9006(d); LBR 9013-1(c)(3). Testimony is required to be under oath.
| FRBP 9014(d); LBR 9013-1(c)(3)(A) and (i). There are exceptions to the foregoing, but
none applies to Stephens’ Motion, or for that matter to motions under FRBP 9024, --— -——
Absent an exception, every motion and notice must be served on adverse
parties. LBR 9013-1(d)(1). Every paper filed pursuant to LBR 9013-1 must be
accompanied by a proof of service in the form specified by LBR 9013-3. LBR 9013-
| 1(e). Papers not served in accordance with LBR 9013-1 may be deemed by the court to
be consent to the denial of the motion. LBR 9013-1(h). Stephens’ failure to comply with
the foregoing féderal and local rules warranted denial of his Motion based on Stephens'
“deemed’ consent as provided in LBR 9013-1(h).
In addition to the foregoing shortcomings, Stephens’ Motion offered no legal

{ reasoning and cited no statute or rule as a basis for the reconsideration requested.

| instead, it offered a recapitulation of the argument that Stephens had made in court at

| the February 2, 2012 status conference hearing attended by Stephens and his attorney

| Smith, as well as by Thomas Dugque, attorney for Defendant Gomez. The transcript of

|{ the February 2 hearing shows clearly that both Smith and Stephens voiced strongly

worded claims against each other. Many of Stephens’ comments about Smith were

{| highly disparaging, based on hearsay, and unsupported by any corroborating sworn

testimony or authenticated documentary evidence. in the February 2 hearing, Stephens
expressed no recognition of the court’s (1) repeated wamings to him at the September
1, 2011 hearing that if he was not satisfied with Smith’s services he should fire her and
get another lawyer or (2) other suggestions made by the court on September 1.

In response to the courtroom February 2 debate between Smith and her client

|| Stephens, the court dismissed the adversary proceeding for lack of difigent prosecution,

saying at the time, “. . . I'm not sitting here in judgment of who did what to whom
between Mr. Stevens [sic] and Ms. Smith.” The court conciuded, “. . . it would seem to
me in a case that's been pending before this Court for seven months, for me to tleam . . .

{the things said by them today] at a status conference hearing, and not in formal
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|} pleadings from one side or the other [Stephens or Smith], is inexcusable, and an

inexcusable burden on the Defendant, and on the tegal process, and on this Court .. .

Tr. Feb. 2, 2012 hrg, 9:12-20.
As the records of this court show, since the Stephens adversary was filed by

|| Smith on June 15, 2011, Smith had been largely derelict throughout. On the other

hand, Stephens attended all three hearings in the case, on September 1, 2011,
September 29, 2011, and February 2, 2012. Meanwhile, Smith filed no status

|| conference report for the September 1 hearing. Smith was absent from the September

1 hearing, without excuse. Smith signed (via a proxy) a unilateral status conference
report filed September 13 and attended the September 29 hearing. After that, and

contrary to her discussion with the court and her oral comments at the September 29

|{ hearing, Smith produced no written discovery, settiement proposal, mediation stipulation

and proposed order, or proposed schedufing order. Smith did not file a status
conference report for the February 2, 2012 hearing. Smith did not file a response to
Defendant’s Motion to Dismiss. Smith was required to do all of those things (1) by her

jduties to Stephens, and (2) based on our September 29 status conference discussion

{{and the court's rulings on the record at the hearing, and as required by the LBRs. To
{add to the foregoing, the following will recount the history of the Stephens adversary

‘; from its inception to the court's order dismissing the adversary for lack of proSecution.

Stephens’ adversary was filed on June 15, 2011. On behalf of Defendant

{ Gomez, Attorney Nicole Lewis of Dvortsin & Associates filed an answer to the

| Stephens’ complaint on Juty 25, 2011.

A status conference hearing was scheduled for September 1, 201 1at11:00 a.m.

| by a summons issued by the court on June 23, 2011. LBR 7016-1(a)(1) and (2)
|i requires a status conference report to be fited 14 days before the date set for each
|| status conference hearing and attendance at each such hearing by the “attorney . . .

|who is responsible for trying the case or the attorney who is responsible for preparing

the case for trial.”
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in this adversafy, the only status conference report filed for the September 1

hearing was a unilateral report filed August 24, 2011, by attorney Lewis for.the

Defendant. The report commented among other things that the Defendant would be
ready for trial on November 1, 2011, and that the “Parties are in the process of drafting

|| 2 settlement agreement acceptable to both sides.”

The case was called for hearing on September 1 shortly after 11:00 am. The
only appearance entered at that time was by Travis Kasper, an attorney appearing for

the Defendant. There was no appearance for Plaintiff at that time. Kasper reported that

| settlement negotiations had hit a snag but said that the defense would be ready for trial

by November 1, 2011, as stated in Defendant's previously filed and served unilateral

| written report. The court continued the hearing to September 29 at 11:00 a.m. The

hearing was concluded at 11:10 with only Kasper in attendance.
Later that day, at about 12:30 by the court’s personal notes and recoliections,

Stephens, the Plaintiff himself appeared. He reported that he had been present in court

{ earlier in the day. The court told Stephens that his lawyer Lori Smith was not present

, | when the case was called shortly after 11:00 a.m. Tr. Sept. 1, 2011, 6:1-6. The court

told Stephens that Defendant had filed a status report saying “that the parties are in the

| process of drafting a settlement agreement acceptable to both sides.” At the hearing
I{ earlier on September 1, Defendant's attorney reported that the settiement process had

{ not gone anywhere and that the hearing was continued to September 29 at 11:00 a.m.
117r. Sept. 1,9:2-24.

Stephens questioned t_he court whether he had a lawyer since Lori Smith had not

j shown up for the hearing and because of other concems he expressed. During this

discussion the court suggested several times to Stephens that if he was dissatisfied he

|{ could fire Smith and hire another lawyer, or he could represent himself but if he did that
|| the lawsuit would be his responsibility. The court advised Stephens that he is the

Plaintiff; that Plaintiff's responsibility is to get a written report on file in advance; that no
written report had been filed by Plaintiff; that the absence of such a report from Plaintiff
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authorizes the court to dismiss the lawsuit; and that if Stephens personally takes over

| the lawsuit, he would have to foliow all the rules to properly presecute his fawsuit; and

| that Stephens ought to have a fawyer he can rely on and trust. Tr. Sept. 1, 7:17-13:18.

On September 13, Smith filed a unilateral status conference report. Smith and
Stephens appeared at the September 29 hearing. Attorney Thomas Duque appeared

{{ for Defendant. The court expressed its frustration at some length with a now three-

{{ month old lawsuit that did not seem to be going anywhere. The court specifically

informed Stephens and Smith that it was Plaintiff's duty to prosecute the lawsuit

{ diligently, to follow the discovery rules and other rules, and to prepare their adversary

{compiaint against Gomez for trial or other disposition. Defendant's duties were

emphasized as well. The court commented on the many missteps that had occurred to
date by each side. In the end, Plaintiff was instructed to engage in “productive
prosecution.” Smith promised to foilow up with what she acknowledged would be a joint

|| mediation request and represented that the court would receive a proposed mediation

order shortly. The court set a deadline to complete discovery by December 30, 2011;
set a further status conference hearing date for January 19, 2012, at 11:00 a.m.; and

| requested Smith to lodge a scheduling order [the responsibility of the plaintiff under L8R
7016-1]. Neither of the above proposed orders was lodged.’

By a notice filed and served by the court on December 16, 2011, the status
conference hearing was continued to February 2, 2012.
Defendant filed and served a unilateral status conference report on January 6,

2012. On January 13, 2012, Defendant filed and served a Notice of Hearing and Motion

[{to Dismiss with Prejudice Pursuant to Federal Rule of Civil Procedure (Civil Rule) 41(b),

[} while stating in the notice an unavailable and unauthorized hearing date. An Amended

Notice setting the hearing date for February 9, 2012, at 11:00 a.m., was filed and served
by Defendant on January 27, 2012. No response to Defendant’'s Motion to Dismiss was

! There is no transcript of the September 29 hearing. The foregoing is a summary of the court's notes

|{ from listening to the recording of the hearing.
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services. Instead of taking corrective action as suggested by the court, Stephens

allowed his dispute with Gomez to morph into one between Stephens and Smith. But

the Defendant Gomez was the party at expense and risk as a result of the ongoing but
utterly unproductive seven-month long prosecution of Stephens’ lawsuit.
LBR 7016-1(g) provided as follows:

Failure to Appear at Hearing or Prepare for Trial. The
failure of a party’s counsel (or the party, if not represented by
counsel) to appear before the court at the status conference
or pretrial conference, or to complete the necessary
preparations therefor, or to appear at or to be prepared for
trial may be considered abandonment or failure to prosecute
or defend diligently, and judgment may be entered against
the defaulting party either with respect to a specific issue or
as to the entire proceeding, or the proceeding may be
dismissed.

Under the circumstances of this case, neither Smith nor Stephens adequately

followed the federal rules of the rules of this court nor the court's admonitions,

|| suggestions or direct orders. In the court's judgment, they were abusing Mr. Gomez by

their lack of diligence and by delaying the trial and disposition that Gomez was seeking

actively as early as November 1, 2011, as stated in Defendant's August 24, 2011 status

conference report and emphasized again in Defendant’s timely appearance and

comments at the September 1 hearing. The court cannot conclude that anything in this

{court’s record supports a basis for finding “mistake, inadvertence, surprise, or excusable

neglect” “newly discovered evidence,” “fraud” by any opposing party, or “any other
reason” that justifies the relief that Stephens sought in his Motion.

In the end, it appears that Stephens spent five months from September 1 to

|| February 2, engaged in bickering with his attorney whiie failing to follow the court's

directions, warnings, suggestions and comments, each of which were designed to

|1 provide him with helpful guidance to get his lawsuit on track. None of the evidence in

the record before the court at the February 2 hearing establishes that Stephens’

grievances with his attorney's conduct “prevented” Stephens or “rendered him unabie”

{1to prosecute his lawsuit diligently. See Martella v. Marine Cooks & Stewards Union,
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448 F.2d 729, 730 (9" Cir. 1971). The result in this court's judgment is that Stephens

|{ must take responsibility for the abject misconduct of his attorney Smith. Stephens

should be held responsible for what resuited in an inexcusably abusive prosecution of
his lawsuit insofar as the rights of Defendant Gomez were concerned.
Otherwise, many of the remarks cited in the BAP's decision remanding this case

to this court cite moving testimony filed long after this court's March 1 order while this

{| appeal was pending before the BAP. Such testimony reveals an extremely unfortunate
{ breakdown in attorney-ciient relations between Smith and Stephens. Most of those

jremarks were presented nowhere in the record before this court on March 1. It was the

record before this court then upon which the court’s March 1, 2012 order was based.
For those reasons, Stephens’ Motion for Reconsideration is denied.

IT 1S SO ORDERED.

Date: June 3, 2013 Thomas B. Donovan
United States Bankruptcy Judge
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*  NOTICE OF ENTERED ORDER AND SERVICE LIST

Notice is given by the court that a judgment or order entitied (specify): MEMORANDUM OF DECISION
REGARDING REMAND was entered on the date indicated as AEntered@ on the first page of this
judgment or order and will be served in the manner stated below:

1. SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING {NEF) B Pursuant to controlling

General Orders and LBRSs, the foregoing document was served on the following persons by the court via
NEF and hyperink to the judgment or order. As of (date) 5/31/13, the following persons are currently on
the Electronic Mail Notice List for this bankmuptcy case or adversary proceeding to receive NEF
transmission at the email addresses stated below.

Douglas A Crowder on behalf of interested Party Courtesy NEF
Notices@crowderlaw.com, dcrowder1776@gmail.com ,crowderiawmail@gmail.com

Nicole R Lewis on behalf of Defendant Marcelo Gomez
susannad71@hotmail.com

Ron Reitshtein on behalf of Interested Party Courtesy NEF
ron@ronesg.com

Lori Smith - SUSPENDED - on behalf of Plaintiff Carter Stevens
esquiresmith 1089@yahoo.com

United States Trustee (LA)
ustpregion 16.1a.ecf@usdoj.gov

O Service information continued on attached
page

2. SERVED BY THE COURT VIA UNITED STATES MAIL: A copy of tis notice and a true copy of this
judgment or order was sent by United States mail, first class, postage prepaid, to the following persons

and/or entities at the addresses indicated below

Defendan /Debtor
Marcelo Britto Gomez
3892 East Bivd. #103
Los Angeles,, CA 90232

Attorney for Defendant
Nicole R Lewis

Dvortsin & Associates
2552 Zoe Ave

Huntington Park, CA 90255

Attommey for Plaintiff

Lor Smith

Law Offices of Lori Smith

454 N Arrowhead Ave 2nd FL

San Bemadino, CA 82401

Plaintiff
Carter Stephens
P.O. Box 781258

This form is mandatory. It has been approved for use by the United States Bankruptcy Court for the Central District of Cahfornia,

June 2012 F 9021-1.1.NOTICE.ENTERED.ORDER

L}
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Los Angeles, CA 90016 <

Plaintiff

Carter Stephens

P.O. Box 361271

Los Angeles, CA 90036
O Service information continued on attached
page

3. YO BE SERVED BY THE LODGING PARTY: Within 72 hours after receipt of a copy of this judgment
or order which bears an AEnterede stamp, the party lodging the judgment or order will serve a complete
copy bearing an AEntered@ stamp by United States mail, ovemight mail, facsimile transmission or email
and file a proof of service of the entered order on the following persons and/or entities at the addresses,
facsimile transmission numbers, and/or email addresses stated below:

0 Sewice information continued on attached
page

This form is mandatory. it has been approved for use by the United States Bankruptcy Court for the Centrat District of Calirozhia.

June 2012 F 9021-1.1.NOTICE.ENTERED.ORDER
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at Pasadena, California

Fiied - November 28, 2012

RAppeal from the United States Bankruptecy Court
for the Central District of California

Honorable Thomas B. Donovan, Bankruptcy Judge, Presiding

| Appearances: The Appellant,;Carter.Stephens, argued pro se;
. Douglas Crowder, Esg. argued for Appellee Marcelo
Britto Gomez. ' ’

Before: DUNN, HOLLOWELL, and KIRSCHER, Bankruptdy Judges.

! while the BAP docket is captioned with the correct
spelling of the Appellant’s name “"Carter Stephens,” the
I bankruptcy docket is~captioned incorrectly as “Carter Stevéns.”

‘ 2 This disposition is not approprlate for publication.
Although it may be cited for whatever persuasive value it may
have (gsee Fed. R. App P. 32.1), it has no precedential value.

See 9th Cir. BAP Rule 8013-1.
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Marcelo Britto Gomez . ("Appellee") under § 523 (a) (2) (A)? and

{a) (6) on the bases that the debts arose from Appellee’s false

the bankruptcy court dismissed the Adversary Proceeding for
failure to prosecute. Appeilant filed two subsequent motions

ntcov court

summarily denied without making separate findings of fact or

and the deniai of the first motion for reconsidération;

However, the BAP mctions panel (1) determined that appellate
jurisdiction existed only to Hear the appeal from the denial of
the first motion for reconsideration because Appellant did not
timely appeal the dismissal order and (2) ordered that the scope
of the appeal be limited to denial of the first motion for
reconsideration. We VALAT” the bankrup cy court’'s order on the
first motion for reconsideration and REMAND for findings of fact

and conclusions of law.

3 Unless otherwise indicated, all chapter, section and
rule references are to the Bankruptcy Code, 11 U.8.C. §§ 101-
1532, and the Federal Rules of Bankruptcy Procedure, Rules 1001-

| 9037. The Federal Rules of Civil Procedure are referred to as

"Civil Rules
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This appeal is complicated procedurally, as noted above,
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dismissing the Adversary Proceeding and an order denying
Appellant's first motion for reconsideration of the dismissal

ordeyr, the motione panel limited the scope of review to denial

of the motion for reconsideration filed on February 27, 2012

dismissal order.® Therefore, the facts Set_forth below are

N

Iimited to those Dbesaring on the Motion.
On April 19, 2011, Appellee filed a voluntary petition>for
chapter 7 relief. ©On June 15, 2611, Appellant fiied the
Adversarv Proceeding.
On September i, 2011, the bankrﬁptcy court held a first

s conference in the Adversary Proceeding. \ppellar

" appear and indiéated that Appellant believed that Smith would

4 The procedural and substantive details of the motions
panel's decision to limit the scope of review are discussed infra
at notes 7 and 8.

|

__The limited record presented in this appeal is not very |
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continued hezaring which ths bankruptcy court wouild schedul

to dismisgs the

=
e}
-t
[
O
]

On January 13, 2012, Appellee filed a
Adversary Proceeding for lack of prosecution under Rule 7041.°

On February 2, 2012, the bankruptcy court held a continued

status ¢co reﬁé in the AAversary P'G"éﬂi”g"aﬁa also

@

considered Appellee’s motion to dismiss. Again, Smith failed to
file the required status report, but did appear at the hearing.
The bankruptcy court began by noting that the case was seven

months old. The court then outlined the standards reguired for

diligent prosécution of the case under the local rules including

5 The motion also was brought pursuant to Local Rule
7041-1(a) which provides that “[a] proceeding that has been
pending for an unreasonable period of time without any action
having been taken therein may be dismissed for want of

-4 -
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2 _concluded that “[the court] pretty consistently [had] not had
3§ much of a showing of any Compiiance wilh standards tnat I've
4|l iust outlined from the Plaintiff’s side.” 1Id. at 1:21-25,
5 2:1-8
z T komlirupto, oourt Anitialler avmed thot vehe Ioez
74 filing of reports! is unacceptable, and if that happens one more
£ @ tims in this czss, this jAdversary Ffroceeding? will be
9| dismissed.” Id. at 2:11-13. Further, the court made clear that
TN w4 F fQmith faiicl o follipow our rules anAd Nnrocediirea a s
- sl e g PAE R 11 NP S A N IS e i i e A A w e A sk e I et AR oS
11§ outlined in our Local rules, and as I've announced in this couzrt
12| to you before, one more time, this case will be dismissed for
12l lack of diligent progecution.” Id. at 2:14-17. Before hearing
; _ »
i4 § from Smith, the court concluded by saying that “this case 1is
15 % wastlﬁg a Lot of the Defendant’s time thiz case ig wagning 3
16 || lot of the Court’s time, and this is probably one of the busiest
1 . R . . '
171 courts in the country.” Id. at 4:2-5.
18 || Smith first alleged that “there has been a complete and
19 | irredeemable breakdown of relationship between the client and
20 | the attornev.” Id. at 4:16-18. Smith further told the court
21 that:
22 [Appellant] has : e‘used to -- fo'sign a substitution
of a““orney [Appellant] has made a terrorist threat
23 against me. [Appellaﬂt] has been alleged to have
sexually assaulted, on two seéparate occasions, one of
24 the women that was working on his case. [Appellant]
has filed a complaint against me with the State Bar.
25 . . I’'ve been advised to get out of any cases I'm
/ with [Appellant] as scon as possible. Id. at. 5:20-25,
256 5:1-2.
27 Smith then asked the bankruptcy court if a court security
28 | officer could accompany Smith out of the courtroom because Smith

-5-
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rnat_an_escort_would -be provided. Finally, Smith alleged that

(9%
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17
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19-f

20

21

22

23

25

26 |

27

28
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114 nct have & fese agreement which covered
fees related to trial and that Appellant insisted that Smith ao

to trial without further payment.

Tha "\n%]r-y-xxr\?—ﬂxy falas! u-wé— é-iqc.ys amirm Amrmal T omb | e soman s
PSSy FOR T O R A VR 2 (R SR R N 09 3

speak to the allegations to which the Appeilant responded that
“iyu-percent they're i;es.“ id.-at 6:21i. Appellant told the
court that Appellant had paid Smith an $8,500 rgtaiher, which
Smith had requésted, and Smith had failed to ap?ear at six
hearings, including hearingsvbefore the bankruptcy cburt and
hearings in “other courts.”® Appellant concluded, requesting-
from the court time to find new counsel, saying that:

I'm-going to need counsel, and since Ms. Smith has not
fulfilled her obligation for the retention and the
retaining by me giving her money, I would like that -
the retainer back so that I can obtain counsel that
are viable, very reliable counsel, so that I can
continue this. Id. at 8:22 - 9:5.

The bankruptcy court then proceeded to dismiss the
Advarsary Proceeding for-tack of diligent prosecution. As bases

for its ruling, the bankruptcy court. noted that the case had

' been pending for seven months, and for the court to learn of the

failed relationship between Smith and Appellant at this late
stadge was Gan inexcusable burden on the IAppellee], and on the

legal process, and omn this Court.” Id. at 9:13-20. On February

6 Though the record is not entirely clear, the “other
court” hearings are presumably hearings in which Smith was to
appear as Appellant’s attorney in the related prepetition State

court fraud case agalnst Appellee.

-6-
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February 27, 2012, Appellant in pro se filed the Motion,

below. No findings of fact oxr conclusions of law were docketed

separately, nor written on the face oOf the Motion.

On March 13, 2012, Appellant filed a notice of appeal

{"Notice”) from the Dismissal Order and the March 1, 2012 denial

A€ Fha MAti A On Masy 7 01D tha mmatdiAanag masnsl] limirad thae

QI The MOTIon. g May 7, 2LLs. o2 SLICnDS pEnel Limiielf e
grmma nf the a2nmazl +n ravisw of the Matin omatios +ha NAariroo
gcone oL The 2pwez.. Lo Yeview o7 fthe MOUION Deczuge Tne NOT1IC2
of Appeazl was untimely as Lo the Dismisssl Jroey,’ Dut oot as Lo

7 The motions panei determined that because the Motion
rursuant to Civil Bule 59 or Ciwvil Rule &0, made applicable in

‘adversary proceedings by Rule: 9023 and Rule 8024 respectively,

was not filed within fourteen days after the Dismissal Order was
entered, the fogrteen day time limit to file a notice of appeal
 was not tolled pursuant to Rule 8002(b). Therefore, the motions

panel held that no jurisdictionvexisted to hear the appeal of the

Dismissal Order. However, because the denial of the Motion
itself was appealed within fourteen days, pursuant to

| Rule 8002(a), jurisdiction was proper as to denial of the Motion.

Order of Motions Panel re “motion for extension of time, scope of
appeal & completion of the record” (*Limiting Order”) (granted in
part), May 7, 2012.

& On June 7, 2012, Amppellant filed a “Reguest for BAP to
Consider Dismissal”?” which the motions panel considered as an
untimely motion for reconsideration of the Limiting Order.

Though untimely, the motions panel addressed the merits of the
(continued.. .)

r—— amibiares g,
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34 §§ 1334 and 157{bj(2){1). We have jurisdiction under 28 U.S.C. i

4 § 158.
5 _ . III. ISSUES
“ z Whether ths bankiuptoy court faliled ©o make sulficlent
7 'flndings cf fact and conclusions ¢f law to allow for wmeaningful
g vewiew !
9 2. .Whether the bankruptcy court abused its discretion in
iv i denying the Motion |
11 ' | IV. STANDARDS OF REVIEW
X
12 We review the bankruptcy court's denial of the Motion for
13§ abuse of discretion!’ Arxrow Elsge. . Tng. v, Justug

14 {(In re Ravpro), 218 F.34 1070, 1073 (9th Cir. 2800); Sewell v.

eweili, 345 B.R, 174, 178 (9th Cir.

{1

15§ MGF Funding. Inc. {(In re

i6 ) BAP 2007). We apply a two-part test to determine objectively
17 | whether the bankruptcy court abused its discretion. United

18 || states v. HinKson, 585 F.3d 1247, 1261-62 {9th Cix.

15) 260%) (en banc). First, we “determine de nove whether the

20 || bankruptcy court identified the correct legal rule to apvplv to

8(...continued) :
motion and denied the motion by order entered on August 20, 2012.
23 § Order of Mctions Panel re “Appellant’s reguest for BAP to

consider dismissal” {(denied), August 20, 2012.

’ The Civil Rules do not recognize motions for

25 |l reconsideration. Captain Blythers, Inc. v. Thompson (In re

26 || Captain Biythers, Inc.), 311 B.R. 530, 539 (9th Cir. BAP 2004).
The Civil Rules do provide, however, two avenues through which &

27 || party may obtain post-judgment relief: (1) a motion to alter or

it amend judgment under Civil Rule 59; and (2) a motion for relief

28 || from judgment under Civil Rule 60. ‘

-8-
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Zﬁ court”s factual findings under the clearlyerroneous—standard-
35 fg. at 1262 & n.20. De novo means review 1s independent, with
4u'no deference given to the trial court's cénclusion.' See TFirst
S4 Ave. W. Rldg LLC v. Jameg (In re Onecast Media. Tnc.)
Tg A7% FL34 ZFg. SR onn O
7 metion for reconsideration within
& of entry of the judgment or crdsy
g - motion to alter ox amend the'judgment
10 § under Civil Rule 55{e). Am. Ironworks & Erectoxs, Inc. v.
114 N. Am. Constr. Corp., 248 F.3d 892, 898-99 (9th Cir. 2001)
12 (citation omitted).' Sﬁch a motion is “analogous to a motion for
128 new trial or to alter or amend the judgment pursuant to [Civil
14 || Rule]l 59 as incorporated by Rule $023.” United Student Funds,
is Ino. ".r'i Wyliie {In re Wyliey 34% B E. 204, 205 {3th Cir. EBAP
16 {| 2006). '
17 Howevef,.where the fourteen day time for appeal has
i8 || expired, a-wmotion for reconsideration should be construed as a
19j motion for relief from juddment under Civil Rule Gﬁﬁbf. Negréte
20| v. Bleau (In re Negrete), 183 B.R. 195, 197 (9th Cir. BAP
21| 1995) (citing In_re Cleanmaster Indus. Inc., 106 B.R. 628,' 630
22 <§th Cir. BAP 1989) (internsl citations omitted)). <Civil
.23 || Rule 60(b) provides that relief may be granted from an order for
24 || several reasoﬂs, including (1} mistake, inadvertence, surprise,
25§ or excusable neglect; (2) newly discovered evidence; and f3) any
26 |
.27
28 |
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adversary proceeding 1is a conte5ted matter under Ruie 9014,
subiect to Civil Rule 52({a) by 1nc@fpe ion under Rule 7052,
which reguires the bankruptcy court to find the facts
specifically’ah& state its conclusions of law separately.'.ln

the absence of complete findinqs, we may vacate a judgment and

£ ! 3 . . .
findings or develop further evidence. In re Pixst Yorkshire
i T3 vrt T Tl o ANl emwmmvrt Ao =l
WAV LA AT Ol LUV AIUTD s

Cn motion and Wust terms, the court may rel

¥ 3
oY its ;eqal ;.,.\.CS’“‘Cat.z.*v

IR e bt e

/ SR

{1} mistake, inadvertence, surprise, or sxcusable

newly discovered evidence that, with easonable
ge ce} couid not have been discovered in time to
O g W ; Ruls 3% {5 ;

(3) fraud (whether previously called intrinsic or
extrinsic), misrepresentation, or misconduct by an

]
e

S e ey wa e Fe
\.,'i...q_.-._..:a._;_x{ ol ly;

(4) the judgment is void;

{5} the judgment has been satisfied, relieased, or
d::cna*gea; it ig kased on an earlier judgment that ha
been reversed or vacated; or applying it prospectively

is no longer equitable; or

{6} any other reason that justifies

¢ et 108
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United StatEsT VAwelins, 409 Fr3d10735 1079~(9th Cirs 2005)})

Ruie 8013.
V. DISCUSSION
- The hankruntov acourt failed to make goecific findings of fact

and conclusions of law in denving the Motion.

L. Arguments on Appeal
Brpellant avgues on appsal that groseg megiigence of counsel

is an appropriate ground for relief pursuant to Civil Rule 60 (b)
from an order of dismissal for failure tc prosecute, and,
therefore, the bankruptcy court abused its discretion by denying

the motion on the facts presented.

Tor gcupport, Appellant first cites Cmitv. Dental fSexwve, w

Tani, 282 F.3d 1164, 1168 (9th Cir. 2002), where the WNinth

Circuit held that a default judgment may be set aside under the
scatch all” clause of Civil Rule 60(b) (6). Specifically, the
court held that “a party merits relief under Rule 60(b) (6) if he

demonstrates ‘'extraordinary circumstances which prevented or

| .rendered him unable to prosecute f(his case].'” Id. (citing

Martella v. Marine Cooks & Stewards Uniomn, 448 F.2d 729. 730

il

(oth Cir. 1971) (per curiam)). To be entitled to relief, “the
party must demonstrate both injury and circumstances beyond his

control that prevented him from proceeding with the prosecution

=]
\)

L

or defense of the action in a proper fashion.” Tani, 282 F.3d

at 1168 ({(citing United States v. Alpine Land & Reservoir Co.,
384 F.24 1047, 1045 {sth Ciy. 18582}

In holding that gross negligence of counsel may provide a

basis for relief, the Tani court distinguished negligent acts of

11
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| negligence which 1s “negliect so gross that it is inexcusable.”

Tani, 282 F.3d at 1169. Further, even

[N
3
ot

mislead the cl
though a client choosing incompetent counsel typicalily risks
suffering any negative consequences as a result, a client should

not “suffer the ultimate sanction of losing his case without any

sl
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at 1168-69 (citing Shepard Claims Serv., Inc. v. William Darrah

' & Assocs., 796 P.2d 1S90, 195 (6th Cir. 1986); Carter v. Albert

Einstein Med. Ctr., 804 F.2d 805, 806 (3d Cir. 1986)).

Because the appellant's lawyer in the Tani case “wirtually
abandoned” the client by fa 1lin g, inter alia; to proceed despite
court  orders, to'attend hearings and file papers, and most
.especialiy, by duping the client by representing to the-client
that the case was proceeding properly, the Ninth Circuit
uitimately reversed the trial court, which had held the

4appellant responsible for the lawyer's failures, and held that
the “unknowing‘client should not be held liable on the basis of
a default judgment resﬁlting from an attorney's grossly

negligent conduct, and that in such cases sanctions should be

~12-
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courts, and the uncertalnty of receiving -a money judgment in a

| substantial sums before the action concludes many years in the
future. Id. at 1171.

.~_-_ et mem m—

i, 282 ¥.34 at - 1168. 1191. Undexrlving-the-holding. the Tani-

court explained that because default is an extreme measure, “the

e avpealranle oL

fairness, if the result is that an innocent partv is forced to

roegecute a cage on pepaif of the plaintiff is an “extraocrdinary
b) . s

3

circumstance” under Civil Rule 60 (b) warranting relief from an [

order of dismissal, citing Lal v. Cal., 610 F.3d 518, 524 (8th

+ oavrmag naal tor b 1
Lo gross negligen unge H a
prejudice for failure to prosegute. I4. The oourt reasoned

5o - n - r i »- '
that “{dijismissal with prejudice under [Civil} Rule 41i(b) for

failure to prosecute is the converse of a default judgment. 1In
both instances, the consequence of the attorney’s action {(or
inaction) is a loss of the case on the merits. The only !

significant difference is that the plaintiff rather than the

defendant suffers the adverse Jjudgment.” Id. In Lal. the

plaintiff's counsel failed to make disclosures, attend status

' The Ninth Circuit also disagreed with the district
court that the appellant‘s remedy should be a separate action for
malpractice, rather than relief from the default judgment.  The
Ninth Circuit reascned that while malpractice was a possibility,
the remedy was 1Dsufrlc1enc due tc delay, increased load on the

malpractice action, while the client may have to pay out

_13_
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4l properly denied the Motion under Civil Rule 60{k}. arguing that
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Appellant failed to show that any of the Civil Rule 60 (b)

nonditiong were
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bankruptcy court, to change counsel during the eight months

while the case was pending, Appeilant was not denied effective
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In the Motion, Appellant ur

the order had been granted “without full facts being presented

the case.” Though many of the facts asserted in the Motion

in
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the two status conference hearings or in other filings

Rrreallant zlleaged that =fter geversl yeoussts for raebturyn of

Zopellant .a2lleged that =zfter severzl vegusstis for return of

other attorneys and that attorneys with whom he spoke gave
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£ apnellane 2001 T10onaL inncrmation Wilh TEsneot No Sminhs
Z difficulitles_serving clientcs hpbp liant_also_alleged that_on a
I weskly besig, Appellrrl aﬁkaﬁ.Smi:h;s cfflce Lo provide stacus
4 informatibn_and a list of completed activities with respect to
5‘ tne Adversary Proceeding, which Appellant further alleges was
£ 1 provided, but which waé falgified to lnclude completion of tasks
7} not actually vérformed. ]
8 In addition, Appellant gave more specific information about |
5y the lavger scope of Smith’'s difficulties and Appellant’s
10 ¢ knowledge of thoss issues by alleging that not untii "well intc
11 || our history” did Appellant learn that “Smith had been reported
12 foy four (4)] other clients, with {elevenj incidents, for lack
13 Y of doing her job "
14 3. Bankruptcy Court's quding
15 The court denied the Motion by wfiting "Motion denied” in‘
16 | handwriting in the upper-right hand corner of the Motion papers
17} and initialing immediately below, with nothing more. No
18‘v separate findings of féct or conclusions of law were docketed,
19 f nor written on the face of the Mcetion. Eecause‘ihe bankruptcy
20 ) court did not make any findings of fact or conclusions of law
21 || with regard to the Motioh; the Panel does not have a basis for
22 § evaluating whether the bankruptcy court abused its discretion in
23_‘ this appeal. Therefore; the matter is VACATED and REMANDED to
24 ‘the bankruptéy'court for findings of féct and conclusions of law
25 || pursuant to Rules 7052 and 9014.%2
. .
26
27 12 On March 9, 2012, Appellant filed a second motion for
reconsideration of the dismissal of the Adversary Proceeding
28 (continued...)
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VI. CONCLUSION

The bankruptcy court falled to.make spe01f1c flndlngs ‘of
fact and conclusions of law on the record sufficient to allow
review of its denial of the Motion when it made only a
handwritten statement on the face of the Motion that the Motion
was denied. Accordingly, we VACATE the order denying the Motion
and REMAND for findings of fact and conclusions of law

consistent with this Memorandum disposition.

12 (., ..continued) v -
{“Second Motion”). On March 23, 2012, the bankruptcy court
denied the Second Motion by written order stating in one line
| that “Mr. Stephens' Motion for Reconsideration of the order
. denying his Motion for Reconsideration is hereby DENIED.” Though
not before us, the Panel would not be able to review adequately
_idenlal of the Second Motion any more than the denial of the
Motion in this appeal due to the same lack of findings of fact

and conclusions of law.
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UNITED STATES COURT OF APPEALS F l L E D

FOR THE NINTH CIRCUIT MAY 23 2019
MOLLY C. DWYER, CLERK
4.8. COURT OF APPEALS

Inre: MARCELO BRITTO GOMEZ, No. 17-60068

Debtor. BAP No. 13-1282

ORDER

CARTER STEPHENS, )

Appellant,

V.

MARCELO BRITTO GOMEZ; UST -
UNITED STATES TRUSTEE, LOS
ANGELES,

Appellees.

Before: FERNANDEZ, SILVERMAN, and WATFORD, Circuit Judges.

The panel has voted to deny the petition for panel rehearing.

The full court has been advised of the petition for rehearing en banc and no
judge has requested a vote on whether to rehear the matter en banc. See Fed. R.
App. P. 35.

Stephens’s petition for panel rehearing and petition for rehearing en banc
(Docket Entry No. 12) are denied.

No further filings will be entertained in this closed case.



