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NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).

2018 IL App (3d) 160023-U
Order filed December 11, 2018

Modified upon denial of rehearing January 9, 2019

. INTHE

APPELLATE COURT OF ILLINOIS

THIRD DISTRICT
2019
THE PEOPLE OF THE STATE OF ) .~ Appeal from the Circuit Court
ILLINOIS, )  of the 9th Judicial Circuit,
) Fulton County, Illinois,
Plaintiff-Appellee, ) -
‘ ) - Appeal No. 3-16-0023
V. ) Circuit Nos. 15-CF-79 and 15-CF-80
| ' S
- CHADWICK N. BARNER, ) Honorable _
) - Raymond A. Cavanaugh,
Defendant-Appellant. ) Judge, Presiding.

' JU STICE WRIGHT delivered the Judgment of the court.
Justice Lytton concurred in the judgment.
Presiding Justice Schmidt concurred in part and dissented in part.

ORDER

g1 Held: (1) Evidence presented at trial was sufficient to prove defendant guilty beyond a
' reasonable doubt of attempted first degree murder but insufficient with respect to
the offenses of aggravated battery and aggravated fleeing or attempting to elude a
peace officer; (2) the evidence regarding defendant’s commission of attempted
murder was not closely balanced; (3) the circuit court erred by failing to conduct a
preliminary Krankel inquiry into defendant’s pro se posttrial claims of ineffective
assistance of counsel; and (4) the circuit court did not err by considering serious
harm or threat of harm in aggravation when i 1mposmg the sentence for the offense
-of attempted murder. ’
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92 Following a jury trial, defen‘dant, Chadwick N. Barner, was foﬁnd guilty of attempted
| first degree murder, aggravated battery, and aggravated fleeing or attempting to elude a peace
officer. He raises numerous arguments on appeal pertaining to the insufficiency of the State’s
evidence with respect to all three of his convictions. Defendant’s conviction for attempted first
degree murder is affirmed. Defendant’s convictions for aggravated battery and aggravated
”ﬂeeing or atiéminting to elude a peace officer are reversed. We .remand the ma&ef -té thf.:. trial
court for ﬁﬁther proceedings. :
93 » L BACKGROUND
g 14 | The State charged defendant with agérdvated fleeing or attempting to elude a peace
| officer (625 ILCS 5/11-204.1(a)(1) (West 2014)). The charging instrument alleged defendant
.failed. to obey a visual or audible signal to stop his vehicle, and in the course of his attempt to'
elude drove in excess of 21 miles per hour over the speed limit. In a s‘eparate information, the
State also charged defendant with attempted first degree murder (720 ILCS 5/8-4(a), 9-1 (West
2014)) and aggrévated battefy (id. § 12-3.05(d)(4)(1)). With respect to the attempted first degree.
murder charge, the State alleged dgfendant held Lieutenant Doug Lafary’s head under water with
thé intent to‘kill him. Regarding the aggravated battery charge, the State alléged defendant made
contact of an insulting or prdvoking nature with Léfary in that he “rolled his body on top of Lt.
Doug Lafary’s body éfter the two had fallen into a lake.”
15 | - Ajury trial on all charges commenced on October 20, 2015. During voir dire, the circuit
~ court admonished the jury pool of the four principles of law contemplafed by Illinois Supreme
Court Rule 431(b) (eff. July 1, 2012). After addressing the jury podl collectively, the court

divided the potential jurors into groups of fé)ur, and delivered the same admonishments. To each
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panel of four prospective jurors,,the court asked if they had “gny quarrel with” any of the legal
principles in question.

16 "~ The State’s first witneés at frial was Terry Parks, chief of the Canton Park District Police

| Department. Parks testified that shortly after 2 p.m. on May 12, 2015, he observed a newer
model black vehicle driviné_ approximately 85 miles per hour on Route 9, where the speed limit
was_SO miles pervhoﬁr. Parks saw what he described as a “good side view of [the driver’s] face.” |
Parks observed f_he driver Was a white male wearing a black shirt or a black coat. Parks pufsued -
thé vehicle wifh his lights and siren activated.

17 - Parks followéd the vehicle to the parking lot‘ of Davis Sand and Gravel. As Parks eﬁtered
the parking lot, he observéd the front end of the black vehicle sticking out from behind a building
at another end of the lot. Parks testiﬁed the black vehicle pulled out and sped past him, coming
within two féet of his squad car. The black vehicle’s tires squealed as it pulled back onfo’

Roﬁte 9. Parks attempted to pursue the vehicle again, estimating that it was traveling between 80

and 85 miles per hour at that point. Parks terminated the pursuit when the black vehicle 'entefed?¥ 2

residential area.
18 Depu& baniel Daly of the Fulton County Sheriff’s Department iestiﬁed that he received_
the dispatch that a park district officer was in pursuit of a vehicle. He informed Lafary and Brad
Wafd of the call and they each left the staﬁon in separate vehicles. Daly eventuaily observed a
| black vehicle stopped in the southbound lane on Taylor Road. A white male wearing a blac.k
.léather jacket, blue jeans, and a red t-shirt was standing by the open door of the vehicle. Daly
identified defendant as the male standing_ by the vehicle.
19 . Daly testiﬁed defendant indicated that.‘“his car had just quit running.” Daly obéerved’_ that

the vehicle “smelled extremely hot.” He also observed that defendant was very nervous. Lafary.
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performed a pat-down search on defendant and asked him to‘ remove his jacket. Parks iater
appearéd on the scene where defendant’s vehicle had stopped. Parks recogniied the vehicle as
the one he had been pufsuing. He also recognized the black jacket, which wné laying on the ho’dd
of the' vehicle, as the one \;vom by the driver. Out of concern that defendant’s vehicle could catch’
fire, Daly asked defendant to step over to Daly s truck. Daly notlced a bulge in the front pocket _
of defendant’s pants Defendant informed Daly it was cash. Daly asked defendant to empty his.
pockets and put the contents on the hood of the truck. Daly testified: “As I turned to pat the hood

"~ of my truck, [defendant] advised, ‘Fuck this’, and I turned to see him run past me, running

- southbound in the ditch.”

q 107 Daly and Lafary pursued defendant on foot. Defendant ran into a wooded area, then
jumped into a lakel and swam away. Daly, Lafary, and other officers set up a perimeter and
began searching the area for defendant. Appfoximately one hour into the search, an ofﬁcer
spotted defendant and relayed his location to other officers. Lafary drove to the location where |

defendant had been seen, picking up Sheriff Jeff Standard along the way.

911 | Standard testified he entered the passenger seat of Lafary’s vehicle. As Lafary drove
through a field, Standard observed “an individual running aiong scrub brush-type of area of the
pond.” Lafary yelled, “Stop, police” through his open window. Standard testified that upon
seeing himself and Lafary, defendant “backed intp the scrub-brush area a_nd kind of squatted

bR]

down.
112 Standard testified that Lafary slammed on the breaks; exited the vehicle, and attempted to

tackle defendant. Standard noted defendant was crouched down with his back to the pond.

- According to Standard, after the tackle, both defendant and Lafary “ended up in the water.”

" 'A number of the State’s witnesses used the terms “lake” and “pond” interchangeably to refer to
the same body of water.
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- Standard describeci the events in detail, testifying: “[A]s [Lafary] tried to tackie v***‘[vdefend.ant],
[Lafary] appeared to go over the top of him; and his body would have ;:anted to his r_ight-hand
side. So, he would have been on his right shoulder into the pond with his feet slightly elevated
off the bank.” Standard testified defendant also landed in the water.

13 _ As Standard alighted from Lafary’s vehicle, he heard Lafary shout, “This fucker is trying
to drown me.” Immediately after, Lafary’s head went under the water. Standard observed |
defendant applying ;;ressure to Lafary’s body, and “the pressure was holding [Lafary] l_mder
water.” Standard testified that Lafary remained on his right sid¢ with his feet slightly elevated.
Lafary was “struggling to get up from undemeath fhe water.” Standard waded knee-cieep into the

_ Water and used an armbar to remove defendant frbm atop Lafary. Standard estimatea that
approximately 15 seconds elapsed from the time Lafary alighted from the vehicle to the time
Standard pulled defendant off Lafary. |

914 - Lafary’s testimony regarding the initial traffic stop of defendant accorded with that
.provvided by Daly. After asking défendant to remove his jacket, Lafary looked into the black
vehicle. He saw no contraband, but did see a package of méat on the front seat. During this
visual inspection, Lafary heard “a commotion” behind him. He turned and saw defendant

* running from Daly. Lafary engaged in a foot pursuit. The pursuit ended when defendant jumped
into a lake. Lafary saw défenda_nt emerge at the other énd of the lake and run into a wooded area.

115 | Lafar_y assisted in establishing a perimeter around the f;lrea. He eventually received
information that defendant had been seen in a field to the southeast of the lake. Lafary proceeded
to that l’ocatiqn, picking up Standard along the way. Lafary eventually spotted deféndant “laying

[sic] on the ground in some tall grass.”
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‘Lafary testified that as he bro'ught his vehicle to a stop, defendant stood and began to

turn. Lafary alighted from the vehicle and gave chase, tackling defendant from behind. Lafary

 testified that the momentum from the tackle carried both defehdanf and himself into the lake.

Lafary testified that he landed in the lake “canted to the right.” He could tell that

defendant “landed somewhere to my left. I could feel him to my left kind of on my left

.shoulder.” He could feel the bottom of the lake on his right shoulder. Lafary attempted to roll to -

his right. Lafary testified; “As I rolled onto my right side, [defendant] rolled with me. He came
cross-wise with my bé‘dy. ﬁis upperb torso was on rﬁy upper torso.” On cross—examinatioq, Lafary
described what happened iﬁ the water as follows: “I could feel him touching me on fny, on my
IEft side. I felt his presencé there as I rolled to my, onto my right side and he rolled with me.

Then he was—then I knew for sure he was on top of me.”

Lafary continued: “I was trying to push him away. With every force that I pushed up, he
was pushing back down; and he .gbt his'hands around mine and pushed on the side of my head
and begén pushing down with force and was puéhing me into the water.” Lafary testiﬁéd he
would océasionally get a breath, but deféndant_ would push his head back under the water. In one
of those instances,-Lafary yelled to Standard: “This fucker is trying to drown me.” Defendant
pushed his head under the water after Lafary yelled. Lafary recalled thét Standard eventually
pulled defendant off him. He éstimated that 20 to 30 seconds elapsed between the time he first

made contact with defendant to when Standafd pulled defendant off him.

Chris Ford of the Fulton County Sheriff’s Department arrived on the scene after the
altercation. When he arrived, Lafary was still standing in the water. Ford testified that Lafary’s
hair and uniform were Wet, Lafary, within earshot of defén‘dant, told Ford defendant had tried to

drown him. Defendant, according to Ford, responded by stating: “You attacked me, and I didn’t
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know who you wef_e.” Tirﬁ Harpef, also of the Fulton County Sheriff’s Department, testiﬁed
defendant was also wet Qhen Harper transborted him after being taken into c-'ustody.2

120 | The State introduced.a series of photographs of Lafary taken l;y Ford. Both Ford and
Lafary testified that the photogrgphs were taken Withinlminutes of the altercatién between Lafary
and defendant. In the phofographs_, the right half of Laféry’s brdwﬁ uniform shirt is wet, with
s_ome.wetness onto the left half toward the bottorﬁ of his shirL The photographs show some dark
marks on the upper portions of Lafary’s pants, as well as bruising and abrasions on each side of
Lafar_y’s face. Lafary’s hair appears to be wet in the piétures. o ~

21 Defendant denied being the driver of the black vehicle seen speeding on Route 9. He
testified he wés in the area s-earching for places to fish. He purchased some steaks in Farmington
before préceeding through Canton. He stopped on.Taylor Road so that he could put the steaks iﬁ
a cooler he kept in the trunk of the vehicle. He was outside of his vehicle when he noticed o
muvltiple squad cars approaching his location. Defendant testified fhat Lafary approached him
using an angry tone of voic.e and vulgarity. Lafary told defendant “You are a suspect of
attempted murder and reckless driving.” Later, while defendant was standing by Daly, Lafarsf
searched defendant’s vehicle and removed a black jacket from the backseat. Defendant denied
wearing the black jacket that day.

§22 befendant testified that he fled aftef Lafary removed the jacket from the vehicle. After

- running into a ditch and through some woods, defendant dove into a pond. After emerging from

the pond, defendant removed his shirt and hid in the woods for approximately 35 to 40 minutes.

2Barry Blackwell and Brad Ward, each of the Fulton County Sheriff’s Department, testified that
when they arrived on the scene of the altercation, Lafary was wet and standing in the water and defendant
was wet as well. '
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He eventually decided that he should go back and turn himself in. He began walking back to his

vehicle.

923 As defendant was walking, a vehicle approached him at a high rate of speed. He testified
that Lafary emerged from thé driver’s side of the vehicle, took t§vo steps, and lungéd at him.
Defendant turned awayA just before contact was made. He testified that they fell to the ground,
with Lafary landing partially on top of him. Defendant festiﬁed that they were approximately |
two feet from the water at that point. Lafary told defendant: “T‘ry to run now, mother fucker, and
I’ll put a bullet in your head.” Defendant testified he did not struggle or resist.

%24 Defendant testified that he never entered the Water when Lafary tackled him. After he |

| was in custody, he heard Lafary aﬁd other officers “laughing and joking.” Defenda;nt testified
that Lafary said “I think he tried to kill me” to other officers “in a joking voice.”

925 Larry Knotts was an inmate in the Fulton County jail. He testified that Lafary and another
Fulton County dep;lty transported himvté and from court in Peoria on September 10, 2015.-
Knotts, who had becdme aware of defe.ndant’s case while in jail, asked La>fary why Standard did
not shoot defendant if he was trying to drown him. Knotts testified: “He told me that when they
come ‘around the corner, that he was‘ in the passenger side of the yehicle, Lafary was. He dove
out of the vehicle through the brush to apprehend [defendant].” Knotts testified tﬁat Lafary told

'him that he and defendant landed on the ground after the tackle. |

126 The State called two witnesses in rebuttal. Lafary testified that he recalled his
conversation with Knotts. He denied telling Knotts that he was in the passenger seat of the
vehicle that approached defendant. He told Knotts he thought defendant was going to drown him

and he was afraid he was going to have to shoot defendant.
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| 127 - Michael Harmon testified that he towed the black vehicle from Taylor Road at the request. ‘
olf the p;olice. While the policé did not have a key to the vehicle, Harmon was able to tow it
because ‘.".[i]t had been left in gear.” Had the vehicle been placed in park, Harmon would have .

* had to cifag the vehicle or use a dolly system. He did not have to do either. Harmon testified that
the vehicle emitted “a hot mechanical smell.” He testified that the vehicle showed signs of
ovérhéating. |

928 Tﬁe jury found defendant guilty on all counts. At his sentencing hearing, defendant

| commented that the first timé he met Aefense counsel he requested that counsel move for a

changé. of venue, because Lafary was the jail administrat_ér in Fulton County’and because”
Lafary’s wife worked in the State’s Attorney’s office. Defendant callled counsel “one of the most
worthless attorneys this‘ side of the Pentagon.” Later, defendant commented that “this attorney
has not worked for me at qll, at all.” |

9129 ~ Following defendant’s statement, the State listed for the court the factors in a_ggravation.
The State argued: “The first one wiisted is perhaps the most important one here. The conduct
threatened serious harm. Thé defendant was charged and found guilty of the offense of attempted
first degree murder of a police officer. Clearly, Factor Number ‘1 applies.” |

130 In imposing the sentence, tﬁe court began_by'stating: “I’fn finding the following factors in
éggravation exist: Number 1, that your conduct caused or threatened serious harm[.]”* The court
sentenced defendant to 40 yeafs’ imprisonment for attempted first degree murder, 14 years’
imprisonment for aggravated battery, and 6 years’ imprisonment for aggravated fleeing or

attempting to elude a peace officer, with all sentences running concurrently.

3The court also read through the mitigating factors, finding only the third statutory factor was
applicable. The court then commented: “So, after looking at all the factors in aggravation, the only one
that I find in your favor is Factor Number 3.” In context, it is abundantly clear that the court misspoke in
saying “aggravation” rather than “mitigation.”
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II. ANALYSIS
Defendant raises multiple argumenfs on appeal. Pfimarily; dlefendant.argues that the
State’s evidence was insufficient to sustain his convictions for attempted first degree murder;
aggravated béttery, and aggravated fleeing and attempting to elude a peace officer. Altérnatively, .

defendant argues that the circuit court committed plain error by failing to properiy admonish the

.Jury venire regarding the Zehr principles as required by Il.linois,Supreme- Court Rule 431(b). - - -

Defendant also contends that the circuit court failed to conduct a proper Krankel inquiry and
improperly considered an aggravatiﬁg' factor inherent in attempted first degree ﬁmrder when
imposing sentence.
A. Sufficiency of the Evidence
When a chalienge is made to the sufficiency of the evidence at trial, we review to

determine whether any rational trier of fact could have found the essential elements of the crime

v beyond a reasonable doubt. People v. Baskerville, 2012 IL 111056, 4 31; People v. Collins, 106

111 2d 237, 261 (1985). In making this determination, we review the evidence in the light most

favorable to the prosecution. Baskerville, 2012 IL 111056, 9 3 1. _

It is not the purpose of a reviewing court to retry a defendant. People v. Milka, 211 I11. 2d
150, 178 (2004). Instead, great deference is given to the trier of fact. See, e.g., People V.‘Saxon,
374 11. App. 3d 409, 416-17 (2007). All feasonable inferences from the record in favor of the
prosecution will be allowed. People v. Bush, 214 111. 2d 318, 326 (2005). “ ‘Where evidence is
ﬁresented and such evidence is capable of producing conflicting inferences, it is best left to the
trier of fact for proper résolution.’ ”. Saxon, 374 111. App. 3d at 416 (quoting People v.
McDonald, 168 I11. 2d 420, 447 (1995)). The trier of fact is not req.u'ired to accept or otherwise

seek out any explanations of the evidence that are consistent with a defendant’s innocence; nor is (

10
A-10
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the trier of fact fequired to disregard any inferences that do flow from the evidence. McDonald,
168 I11. 2d at 447; see also Saxon, 3:74 I1l. App. 3d at416-17.

‘1[ 36 . | | 1. Attempted First Degree Murder

37 A person co‘rﬁmits attempted-ﬁrst degree murder when, with the épeciﬁc intent to commit
ﬁrst degree murder, he “does any act that constitutes a substantial step toward the commission of
that offense.” 720 ILCS 5/ 8-4(a)v (West 2014). First degree murder is committed, inter alia,
where a person intentionally kills an individual without lawful justification. /d. § 9-1(a)(1). In
this case, the State had to prove, beyénd a reasonable doubt, that defendant perfqrmed'an act
.cons>titutling a subst:antial step toward killing Lafary with the specific intent of doing so. See

| Peop.l‘e‘v. ,mm, 165 I1L. 2d 51, 64 (1995). -

138 | The element of intent is rarely susceptible of direct pfoof, and often must be proven -
through circumstantial evidence. People v. Williams, 295 111. App. 3d 663, 665 (1998). In the
context of attempted murder, our supreme court has noted that the requisite intent may be
demonstrated “by sprrounding circumstances [citation], including the charactér of the assault and

* the nature and sgriousness of the injury [’cita,tiorl_].” Ml]zams,l@% [1l. 2d at 64. The court
continued: “

“Since every sane man is presumed to intend all the natural and probable
'consequences flowing from his own deliberate ac;, it foliows that if one wilfully
does an act, the direct and natural tendency of which is to destroy another’s life,
the natural and irresistible conclusion, in the absence of qualifying facts, is that
thev destruction of such other person’s life was intended.” /d. (quoting People V

Koshiol, 45 111. 2d 573, 578 (1970), quoting People v. Coolidge, 26 IH. 2d 533,

537 (1963)).

11
A-11
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In the present case, defendant does not argue the State failed to prove that he took a substantial .
step toward the commission of first degree murder. He contends only that “the evidence failed to

show that [defendant] had an intent to kill Lafary.” We disagree.

939 Lafary testified that defendant was on top of him, forcefully pushing his head under the

water. Lafary struggled, but each time he was able to bring his head out of the water, defendant

_pushed Lafary’s head back down under the water. Standard, too, dbserved that defendant was- — = - — ——

- applying pressure to Léfary that was keeping Lafary’s he_a_d‘under water in spite of resistance
frbm Lafary. Lafary was able to shout during the altercation that defendant was -attempting té . |
drown him.

140 Alihough defendant clla,im.s he did. not inténd to kill Lafary, when vieWing all reasonable
_iﬁferences from the circumstantial evidence in a light that is favorable fo the prosecution, the jury
could ha‘}e rationally reached the opposite conclusion. The circumstantial evidence demonstrated
defendant held Lafary’s head under water despite Lafary’s attempts to resist the force used by
defendant. The jury could have easily concluded this conduct was not accidental but was an
intentional act with obvious natural and deadly cohsequences from the submersion of a person’s
head under Watef. The jury is not'requiréd to ébaﬁdon common sense. Reasonable Jurors would
know death by drowning is a natural, if not the most likely, consequence from holding a person’s
head under the surface of a pond of water against the person’/s will, in spite of that person’s
extreme resistance to this maneuver. Here, defendant did not voluntarily release Lafary at any
point in tifne in order to allow Lafary to catch his breath. Another person came to Lafary’s aid by
pulling defendant off Lafary, who was fighting for his life. Viewing the State’s evidenée in the

light most favorable to the State, the State’s evidence established defendant willfully and

forcefully held Lafary’s head under water while Lafary resisted defendant’s actions in order to

12
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preserve his life. AccOrdingly, it would be reasonable for the jury in the present case to conclude
defendant intended to hold Lafary’s head under water until Lafary was rendered liféless and
unable to vleave the pond to continue his pursuit of defendan‘;. We defer to the determination of
the. trier of fact and affirm defendant’s nonviction fnr nttempted first degree murder. -

1 41 - In reaching this conclusidn,. we reject defendant’s contention that the evidenceA“indinates
that [defendant] was trying'to put enough distance between him and Lafary so that he nould
escape.” Initially, defendnnt’s argument strains crednlity. It deﬁes'lngic to conclude that
forcefully holding Lafary under water, as Lafary struggled, could put any dlstance between
defendant and Lafary More 1mportantly, even where the. ev1dence may produce conﬂlctmg
reasonable 1nfetences, the trier of fact is in the best position to resolve that conﬂlct. Saxon, 374
I1. Anp. 3d at 416. |

942 We also reject defendant’s argument that the brief nature of the encounter rebuts an
inference of intent to kill. Defendant rstresses' that the encounter was no more than 30 seconds,
that Lafary’s head was not “under nvater for any significant amount of time,” and that Lafary did ;
not inhale any water orvlose consciousness. The brevity of the submersion of Lafary’s head
resulted from the efforts of his rescuer: Defendant did not voluntarily abandon these efforts after

just a few moments. As stated above, it is reasonable for a trier of fact to conclude that a person
being chased by police, who forcefully holds the pursuing officer’s heéd_below water as the
officer struggle.s greatly, intends to drown tne officer who was attempting to apprehénd and place
| defendant in cus'to'dy.
43 - i . 2. Aggravated Battery
44 In order to sustain a conviction for aggravated battery in the present case, the State is

obligated to prove beyond a reasonable doubt that defendant knowingly “make‘s physical contact

13
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of an insulting or provoking’ nature” with Lafar_y. 720 ILCS 5/12-3(a)(2), 12-3.05(d)(1) (West

2014). A person acts knowingly as to the resul_t of his conduct when he “is consciously aware
‘that that result is practicaily certain to be caused by his conduct.” 7d. § 4-5(b). Per the charging

instrument then, the State needed to prove that defendant was practically certain that “roll[ing]

his body on top of Lt. Doug Lafary’s body” would cause contact Qf an {nsulting and prdvc)king
nature and th}lt such contacvtf actually was of such a nature.

945 Whether contact is of an'i-nsulting or pfovoking nature is often to be inferred by the trier
of fact. People v. Nichols, 2012 IL App (4th) 110519, § 43. Such an inference may be derived
from the circumstancéé surrounding the contact or the reaction of the victim at the time. People

. v. DeRosario, 397 11l. App. 3d.332, 334-35 (2009); People v. Wrencher, 201"1 IL App (4th)
080619, q5s. | ‘

9 46 While defendant has not raised a one act-one crime argument on appeal, those principles
are névertheless relevant to our analysis. That doctriné, in silort, holds that a defendant may not
suffer multiple convictions “carved from the saﬁe physical act.” People v. Bouchee, 2011 IL
App (2d) 090542;1{ 6 (quoting People v. King, 66 I11. 2d 551, 566 (1977)). The State adhered to
this principle when, in the instrument charging defendant with aggravated battery, it alleged only

' that defendant “rolled his bociy on top of Lt. Doﬁg Lafary’s body.” Defendant’s physical act .of _
pushing Lafary’s head under Watef, already sﬁpporting a conviction for é.ttempted first degree

murder, may not also support a conviction for aggravated battery.

147 The evidence regarding defendant’s purported commission of aggravated battery
amounted tb two passages from Léfary’s testimony. First, on direct examination, Lafary testified:
“As I rolled onto my right side, [defendant] rolled with me. [Defendant] came cross-wise with

my body. [Defendant’s] upper torso was on my upper torso.” Théﬁ; Oh'cr'os's-examination, Lafary

14

_ "A-14
SUBMITTED - 3905356 - Nicole Weems - 2/13/2019 1:49 PM



148

749

950

124548

testified: “I could feel him touching me on my, on niy left side. I felt his presence there as I
rolled to my, onto my right side and he rolled with me. Then he was—then I knew for sure he

was on top of me.” Standard, the only other witness who observed the altercation between

.defendant and Lafary, did not testify regarding defendant’s roll, only mentioning that both men

landed in the water. Further, none of the photographs introduced at trial were probative of

’

whether defendant rolled onto Lafary, let alone whether he did so willfully.*

The evidence in this ¢ase, even when viewed in the light most favorable to the State,

indicates the initial contact when defendant rolled over the officer was caused by the forcefulness

of the officer’s aftempt' to tackle defendant. Punching, kicking, slapping, or spitting on another

person are actions that may easily be construed as insulﬁng or provoking contact. See Nichols,
2012 IL App (4th) 110519, 9 43 (Finding, of liquids flung at correctional officers: “[Jjuries are
nevertheless generally permitted to infer the insulting or provoking nature of those obviously

repulsive contacts.”).

We are not persuaded by the State’s arguments pertaining to the aggravated battery

| charge. For instance, the State claims that the aggravated battery conviction is supported by the

fact that “defendant kept pushing Lt. Lafary down into the water every time Lt. Lafary tried to
push defendant away from him.” Later, the State asserts: “Lt. Lafary testified to the cuts,
abrasions, and bruises he received from the struggle with defendant. This is physical evidence of

defendant’s battery of Lt. Lafary.”

Pushing Lafary’s head under water is the physical act supporting the attempted murder

conviction. We agree that holding the officer’s head below water constituted evidence of intent

#The wording of Lafary’s testimony raises doubts as to whether defendant intentionally rolled

‘himself onto Lafary, or whether defendant merely ended up atop Lafary as the result of Lafary’s own

movement. This question, however, does not cast doubt upon the conclusion that defendant, once on top
of Lafary, plainly acted intentionally in forcing Lafary’s head under water. -
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to cause death. However, we cannot agree with the State’s suggestion that rolling ovér a portion
éf Lafary’s body, while both men simultaneously resisted Veach other’s actions, rose to the level
of insulting or pro{/oking contact by defendant. M.oreover, this record lacks any State’s evidence
showing Lafary’s injuries were sustained when defendant rolled onto him rather than while the |
ofﬁcer-’é head was submerged; After carefully reviewing this récord, .Wg conclude the State did
not introduce evidence from which a reasonable jury c__:o_ul_d find defendant guilty of _agg‘ra_v_ated._._v. e
battery beyond a reasonable doubt. Consequehtly, we reQerse defendant’s cpnviction for
aggravated battery.

951 ‘ 3. Aggravated Fleeing or Attempting to Elﬁ_de

952 As charged in the present case, the offense of aggravated fleeing or attempting to elude a
peace ofﬁcér is committed when a driver fails or refuses to obey a signal by a peace officer _
directing the driver to bring his vvehicle to a stop and in doing so drives at avrate of speed at least

| 21 miles per hou; over the posted speed limit. 625 ILCS 5/11-204(a), 204. 1(a)(1) (West 2014).
The relevant section of the Illinois Vehicle Code also holds that “the officer giving such signal
shall be in police uniform.” /d. § 11-204(a). |

153 Defendant contends that no evidence was adduced at trial regarding Parks’s attire at the
time he éignaled for defendant to stop his vehicle, and that Vhis conviction for aggravated fleeing
or attempting to elude a peace officer must be reversed for insufficient evidence. The State
co;rifesses error, conceding that no evidence was presented on the police uniform element. The
State agreeé £hat defendant’s conviction must be reversed.

9154 That the officer who gives the signal for a driver to stop his vehicle shall be in a poli_ce.
uniform and is an ¢ssential element of the offense of fleeing or attempting to elﬁde a peace

- officer. 1d.; see also People v. Murdock, 321 T1l. App. 3d 175, 177 (2001). In turn, it is also an
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essential element of the aggravated form of the same offense. In Murdock, the court rejected the
State’s argument that other factors——éuc_h as the activa.tion of emergency lighfs and sjrens ona
vsquad car—obviate the requirement that the State introduce evidence regérding the officer’s |
attire. Mu_rdock,’321 IIl. App. 3d at 177. In reversing the defendant’s conviction, the court 7
co.mmented: “We are not free to rewrite the language of the legislature, which speaks for itself.”
Id.

Q55 The same result must be reached here. The State prbduced no evidence regarding Parks’s
attire, and thus failed to prove each element of the charged offense beyond a reasonable doubt.
Ac'cérdingly, we accept the State’s conféssion of. error and vacate defendant’s conviction and
sentence for aggravated fleeing or attempting to elude a peacé officer. |

156 ) o ‘ B. Zehr Principles

957 ~ In People v. Zé[zr, 103 111. 2d 472, 477 (1984), our supreme court held that a circuit court
must detefmine whe;cher potential jurors understand and accept certain flmdamental principles of
criminal law prior to their Selection to a jury. That decision would lat_ef b)e codified in Illinois
Supreme Court Rule 431(b) (eff. July 1, 2012). The rule provides:

“The court shall ask each potential juror, indivicliually.or in é group, whether that
juror understands and accepts the following principles: '(1') that the defendant is
presumed innocenf of the c;,harge(s) against him or her; (2) that before a defendant
can be convicted the State must prove the defendant guilty Eeyond a reasonable
doubt; (3) that the defendant is not required to offer any evidence on his or her
own behalf; and (4) that if a defendant does not testify it cannot be held against
him or her; however, no inquiry of a prospective juror shall be made into-the

defendant’s decision not to testify when the defendant objects.

17
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The court’s method of inc.lu.iry‘shall provide e_ach jurqr an 6pportunity to
respond to sp‘eciﬁc questions concerning the prinéiples set out in this s_ection.” d |
958 | © Defendant contends that the circuit court erred by asking potential jurors whether they |
had “any quarrel with” the listed principl_es; rather than ask_ing if they understood and accepted
them. Because defendant did not preserve this issue below, he requests that this court address it
and review the matter for plain error. Specifically, he argues that .thé error is reversible because - -
the evidence at trial was closely balanced.
959 The .ﬁrst step in a plain-error analysié is to de_termin‘e whether a clear or obvious error
occurréd. People v. Eppinger, 2013 IL 1.14121, 9.19. In People v. Wilmington, 2013 IL 112938,
928, our supreme count addressed a scenaﬁo in which the circuit cnurt only asked potential
jurors whethef t‘hey-had any disagreement witn the Zehr principles. Th¢ Wilmington court held:
“While it may be arguable that the court’s asking for disagreement, and getting none, is
equivalent to juror acceptance of the principles, the trial court’s failuré to ask jurors if they
understood .thé four Rule 431(b) principles is error in and of it;elf.” (Emphases in original.) /d.
q32. |
960 Inthe present case, the circuit court failed‘ to use the specific language required by Rule
431(b). Asking the mémbers of the venire whether nnyone quarreled with the ZeAr principles
does not produce a response that is probative of whether each potential jurpr.understands those
principles. The State does not dispute this point, effectively conceding that the circuit court
commi‘tt'ed clear and obvious error. i
961 Having found error, we turn to the issue of whether the court’s error caused this
' défendant to suffer prejudice. it is well established that a defendant rnay demonstrate actual

prejudice by showing “that the evidence was so closely balanced that the error alone severely
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threatened‘to tip the scales.of justice against him.” People v. Herron, 215 Tll. 2d 167, 187 (2005).
Under the second prong, if a defendant shows that the error in question w'as a structural error, "
then prejudice to the defendant will be presumed. Id.‘; Eppzbger, 2013 IL 1 14121,'ﬁ[ 19. Here',
defendant argues only that the evidence was closely balanced and does not complain\about
structural error.

9 62  'When evaluating prejudice and the purported closely balanced naturé of the State’s:
evidenée, we focus solely on the State’s evidence pertaining to defendant’s attempted.ﬁrst degree
murder charge because defendant’s other convictions have been .set aside by this court. In People
v. Naylor, 229 Ill.A'2d 584, 606-09 (2008), bur supreme court held that a case that is nothing more
thah acredibility contest must Be considered as a closely balanced éase upon re\%iew. We
construe the holding in Nay]or as beingvapplicable to a very narrow category of criminal cases.
Namely, where the finder of fact must decide guilt or innocence basely solely on sworn,
testimonial evidence prgsented to the jury. In Naylor, the trier of fact did not receive .any
additional evidence to contradict or corroborate either version of events as described during the
testimony before the trier of fact. Our supreme court recently reaffirmed this point of law in
People v. Sebb}, 2017 IL 119445, 9 63, cbncluding that a cése must be deemed “closely

* balanced” where the outcome of the case turned on the festimony of ;1 witnéss where the State
did not introduce other evidence corroborating the State’s witnesses’ version of the events.

9 63 In this case, the jury received consistent testimony from Lafary, Standard, and several
other officers that were eyewitnesses that day. Standard’s eyewitness agcdunt indicated Standard
saw Lafary and defendént land in the water after Lafary téckled defendant. According to
Standard’s testimony, Standard witnessed defendant applying .pressure whilé forcing Lafaryz‘to‘ e

stay under water. Lafary testified to the same events that Standard’s eyewitness account
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addressed. While Lafary could not see defendant’s actions, Lafary vividly described h.is‘attempts
to draw a breath as defeﬁdant pushed‘Lafary’s head under the water. In addition, numerous other
officers corroborated that both Lafary and defendant were wet after defendant was taken into
custody.

164 . In contrast, defendant testified that he never entered the water. Defendant’s testimony

~was ostensibly supported by thé__t_estimony of Knotts, an"irim'étt'é"‘who-\t%stiﬁed that Lafary, the .. . . ...

victim, told Kﬁotts that neither Lafary nor defendaﬁt entered the water on the day in questibn. of
course, the testimony from defendant and Knotts would make the ofﬁcers’ version of the events
impossible, and the trier of fact was presented with directly conﬂictiﬂg versions of the events in
question.

965 However, unlike the situations in Nay/or and Sebby, in tﬁis case the jﬁry received
photographs showing that Lafary’s face and uniform were wet. The same photographs depictéd a
water pattern on Lafary’s uniform that corroborated the officers’ testimony about the events.

| Further, the State’s photogréphs that the juryAhad to consider also documented fresh scratches
and marks on Laféry"s face. Defgndanf suggests that the photographs the trier of fact received in
this éase do not qualify as credible extrinsic evidence because “the only evidence as to the timing
of those pictures came from the testimony of the officers.” He concludes: “[Tjhere 18 no extrinsic
evidence to corroborate the officers’ testimony that [the photographs] were taken immediately
following the incident.” |

q 66 " The logic defendant urges this court to adopt could apply to any imaginable piece of

- documentary evidence. Forv example, unrefuted DNA eyidence, drug tests, fingerprints, and tool
marks, would nof eliminate the case from being a credibility contest. Carrying defendant’s logic

to an extreme, where the State introduces the video, recorded by a security camera, catching
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| defendant‘ in thg act of committing a crime, the evidence would remain closely balanced because
a jury must first decide whether the person who set up the camera or retrieved the ifnéges were
persons of integrity and had credibility. If we accept defendant’é argument, nearly every criminal
case with compelling extrinsic evidence would be reduced to a “credibility contest,” and thus
closely balanced. Such a result-is not required by existing case law and we will not create such.
precedent in this app_eai. :

967 Signiﬁqantly, defendant doeé not challenge the accuracy of the photographic image on

" review. Instead, defendant claims the image that was accurately captured by the photographer
was staged. Consequently, it is uncontested that the jury received one piece of exfrinsié evidenée
that cofroborated the testimoﬁy of the State’s witnesses and made defendant’s testimdny less
likely to be true. Since this jury received extrinsic evidence, while not a case involving
ovérwhelming evidence of guilt, we conclude the circumstances in the ca;e at bar did not fit the
category of closely balanced that the court found existed in Sebby.

968 | We conclude that the evidence was not closely balanced because the jury received ﬁon-
testimonial, extrinsic evidence ‘that arguably cqrroborated the testimony of the State’s witnessés.
Thérefore, we do not ﬁnd plain error. |

69 - | ) C. Krankel

9§70 R The proper procedure to be followed where a defendant rﬁakes pro se posttrial claims of
ineffective assistance of counsel is set fdrth in People v. Krankel, 102 1l1. 2d 181 (1984), and its |
progeny. Those.cases make clear that the circuit court should conduct a preliminary inquiry into
defendant’s claims—often by way of addressing defendant and counsel—and, if there is an
indication of possible neglect of the case on counsel’s part, the court should appbillt new counsel

to fully pursue defendant’s claims. People v. Nitz, 143 1l1. 2d 82, 134-35 (1991). Even if the
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circuit court deems a defendant’s claims meritless, it must make some inquiry and provide the
defendant an * ‘opportunity to specify and support his complaints.” ” People v. Moore, 207 111. -
2d 68, 80 (2003) (qﬁoting People v. Robinson, 157 111. 2d 68, 86 (1993)).

971 In the present case, the circuit court did not conduct a preliminary inquiry as
contemplated by Krankel, and the State does not éi’gue oth‘erWise. Instead, the State contends that
defendant did not make a claim of ineffective, assistance of counsel such that a preliminary
inquiry would be mandated.

172 In People v. Ayres, 2017 IL 120071, our supretﬁe court c-onsidered what levél of detail

- was necessary to trigger the mandatory Kranke/ inquiry. /d. 9 18. The Ayres court held that a
“clear claim” of ineffectiveness may be made orally or in writing and “need not be supported by
facts or specific examples.’; 1d. 9 19. The Ayres court adhef_ed to its previous position in Moére,
207 I11. 2d at 79, where it held “ © “a pro se defendant is not reduired to do any more than bring
his or her claim to the trial court’s attention.” * * A yres, 2017. IL 120071, q 11 (quoting People v.
Taylor, 237 111 id 68, 76 (2010), quoting Moore, 207 I11. 2d at 79). In Taylor, 237 I11. 2d at 76,
the court held that a claim must at least ;‘expressly complain[ ] about coupsel’s performance.” In

- recently rejecting an argument that a Kranke/ inquiry was required, the Fourth District distilled

the supreme court’s directives on the subject:

“[Flor a defendant to make a “clear claim’ of ineffective assistance of counéél; the
defendant must at least mention his attorney.r The trial court was in a position to
review defendant’s letter within the context of the circumstances surrounding the plea

- and sentencing. Here, defendant did not request the appointment of new counsel, or

reference his counsel in any way, which might have directed the court’s attention to

_some perceived deficiency in trial counsel’s representation. [Citation.] As defendant’s
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letter fells short of a clear claim asserting ineffective assis'eance of counsel,’
[citation] he is ndt_ entitled to a Krankel inquiry.” People v. Thomas, 2017 IL App
| (4tﬁ).1.50815, 31 (queting Ayres, 2017 IL 120071, § 18).
173 Defendant in the present case made a clear claim of ineffective assistance of counsel. He
_ expressly and explicitly complained of counsel’s perforfnance. Defendant’s comments that
counsel was “one of the moet worthle‘ss‘ attorneys this side of the Pentagon” and that counsel
“has not worked for me at all, at all” are not ambiguous. Moreover, defendant provided a
specified complaint—that eounsel failed to move for a change in venue—which goes beyond
What is required to trigger a Krankel inquiry.‘See Ayres, 2017 IL 120071, 4 19. Accordingiy we
remand the matter so that the circuit c_oﬁ;t may conduct the proper inquiry into defendant’s
cleims. | |

1[. 74 | D. Sentencing

‘1[ 75 - Finally, defendant argues that the circuit court erred when it considered as a factor in
aggravation that his conduct caused or threafened serious harm. He maintains that the threat of
serious harm ie implicit in the offense of attempted murder, and that the circuit court therefore
applied anvimp_roper doqble enhancement. Defendant concedes‘tﬁat he failed to preserve the
issue, but argues that the error _consﬁtutes a second-prong plain error.’

1 76 A factor implicit in the offense for which a defendant is found guilty may not be
censidered as a factor in aggravation. People v. Phelps, 211 T1L. 2d 1, 11 (2004). “Stated
differently, a single factor cannot be used both as an element of an offense and -as a basis for
imi)osing ‘a harsher sentence than might otherwise have been imposed.” [Citation.] Such dual_

use of a single factor is often referred to as a ‘double enhancement.” ” /d. at 11-12 (quoting

SDefendant also argues on appeal that the circuit court erred in imposing extended-term sentences
for aggravated fleeing or attempting to elude a peace officer and aggravated battery. However, as this-
court has reversed each of those convictions, we need not address that argument.
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Peqp]e v. Gonzalez, 151 111. 2d 79, 83-85 (1992)). The prohibition on double enhéncements
.stems from the presumption that the legislature necessarily contemplated thev.facto‘rs inherent in
an offense in setting the sentencing range for that offense. /d. at 12.

577 Once again, we begin our plain error analysis by considering whethér the circuit court

committed a clear or obvious error. As a threshold matter, we must determine whether causing or

_ threatening serious harm (730 ILCS 5/5-5-3.2(a)(1) (West 2014)) is implicit in the offense of

afterriptéd murder. Our supreme court’s decision in People v. Saldivar, 113 1l1. 2d 256 (1986), in
which it considered the same-aggravating factor in the confext of actual mufder, is instructive.
The Saldivar court determined that while the end result of every murder—a pér‘son’s death—
could not be considered in aggravation, a sentencing court was free “to consider the force
employed and the physical manner in whi;:h the victim’s death was brought about.” Id. at 271.
178 The réasoning set forth in Sa/divar applies with even greater force to the offense of
attempted murder. See Péop]e, v. Killings, 150 I11. App. 3d 900, 910 (1986). Attempted murder,
after all, contemplates innumerable»possible results short of actual death. For example, éonsider
the would-be murderer who shoots and misses his victim, versus the oné who hits, paralyzing the
yictim for life. Each case is an attempted murder, but a great disparity exists in the degree of
harrh suffered by each vic,;tim. Thus, a éentencing court may consider the degree of harm done in
-addition to the physical manner.in which that harm was done. As the Saldivar court noted: .
“[T]he commission of any offense, regardless of whether the offense itself deals with harm, can
have vérying degrees of harm or threatened:hzirm. The legislature clearly and unequivocally

. intended that this varying quantum of harm may constitute an aggravating factor.” Saldivar, 113

Ill. 2d at 269.
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79 The circuit court in this case coulid properly cdnsidéf the degree of serious harm inﬂic;ced
by defendant without doubly enhancing his sentence. While the harm suffered by Lafary could |
‘have been far wofse, it was nevertheless a serious harm éven'if it did not qualify as extremely
serious harm that cau’sed disfigurement or a permanent physical disability. |

_ 1[.1 80 Finally,.as a matter of housekeeping, we must address a moti‘c‘)n taken with the casé. As
part of his sufficiency of the evidence. argument, defendant explains the physiology of dfowning;
including the asseﬁion that loss of consciousness occurs after being under water between 3 and
10 minutes. In sﬁpp'o'rt of this point, defendant cites to and quotes from a book entitled “Forensic -
Path.ology, 2nd Edition.” V. DiMaio & D. DiMéio, Forensic Pathology at 399-400 (2d ed. 2001).
As an appendix to his reply brief, as a matter of courtesy’to the court, defendant attached only the _
scanned pages from that book necessary to support defendant’s argument. The State, in turn, has
moved to strike that appendix? arguing the scanned pages were nét part of the record and were
not presented to the trial court. It is.well established that a party méy not rely on resourceé

* outside the record to support its position on appeal. Keener v. City of HeITIh, 23511l.2d 33é, 346
(2009). Defepdant has inadvertently violated this general premise. Under these circumstances, a
court of revie\;v may strike the brief or disre-gard the material. Allstate Insurance Company v. |
Kovar, 363 11L. App. 3d 493; 499 (2006). We have elected to simply ignore the extraneous
materials contained in thé appendix. Consequently, we deny the State’s motion.

981 o In conclusion, we affirm defendant’s conviétion and sentence for attempted first degree
murder and reverse defendant’s convictions for aggravated fleeing or attempting to elqde é peace
officer and aggravated battery due to the insufficiency of the State’s evidence. We remand the
matter so the circuit court may conduct a preliminary inquiry into defendant’s pro se posttrial

claims of ineffective assistance of counsel with respect to the attempted murder conviction alone.
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182 : ~ IIL. CONCLUSION
183 ' The judgment of the circuit court of Fulton County is affirmed in part, reversed in part,

and remanded with instructions.

s 984 Affirmed in part and reversed in part.
985 . Remanded with directions.
986 PRESIDING JUSTICE SCHMIDT,'conéurring in part and dissenting in part:
C 987  Iconcur with the ﬁiajv(;rit;éxcept as to the ﬁndmg the State presented insufﬁcient

evidence to sustain de‘fendant’s’ conviction for aggravated battery. The question on review is
e whether any raﬁonal trier of fa;ct céuld have found the elements of aggravated battery proved

beyond a reasonable doubt. C0111hs, 106 I11. 2d at 261. The majority seafches out alternative
explanations to find defendant did not act knowingly when he put the weight of his body onté _
Officer Lafary so as to pin him to the ground. It claims the evidence presented at trial shows
deféndant rolled on top of Lafary as a resuit of being tackled; that the two men were “resist[ing]
each other’s action.” Supra- 9 50. Defendant had no right to resist Lafary’s attempts to arrest him.

- Any contact made with Laffay in defendant’s resisting of the officer constituted an aggravated
Battery. Resisting arrést always “provokes” more force by the arresting officer.

9 88 We, as the reviewing court, will not substitute our judgment for that of the trier of fact.
Peo,b]e v. Young, 128 111. 2d 1, 51 (1989). To say the evidencé did not support the conclusion
defendant knowingly made an insulting or provoking contact is absurd. Defendant was in the

‘ | middlé of his third flight from law enforcement. Oﬁce he knew he was spotted, defendant
attempted to flee again. Lafary tackled 'defendant to stop him; the two fell to the ground.'Larfray
testified he “canted to the right” when he landed in the water. He said he could feel defendant’s
presence to his left. Lafary brought hié arms below him to push himself off the bottom of the

lake. It was then he “rolled to [his] right side” and “[defendant] rolled with [him].” This
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testimony indicvates fo the reader, and apparently'fo thev jury, that Lafray and defendant landed in
- the water side-by-side, ending the force of the tackle. In an attempt to get up, Lafray tried to roll
ovef and sit up. Defendant, also 'ho longér 1n motion from the tackle, rolled in the same directi(!)n
to leverage his body wé_ight over Lafary to facilitate his attempts to drown the officer.
189 The State can also establish knowledée with circumstantial evidgnce. People V.

Laubscher, 183 Tl1. 2d 330, 335 (1998). The jury was entitled fo take defendant’s act of holding

Lafary’s head under water as evidence that defendant knowingly pinned the officer to the
ground. The totality of the evidence, when viewed in the light most favorable to the Stéte,
supports defendant’s conviction for aggravated battery. Accordingly, I would affirm defendant’s

conviction.
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by Drowning | 1 5

¥ +'can be defined as death caused by submersion in a liquid. It can
4h ocean or, in the case of alcoholic stupor, epileptics, or infants, in
thallow as 6 in. The mechanism of death in acute drowning is
cerebral anoxia. The original concept of drowning deaths was
ere asphyxial in nature, with water occluding the airways. Exper-
) the late 1940s and carly 1950s suggested that death was caused by
Bio disturbances or cardiac arrhythmias produced by large volumes
‘entering the circulation through the lungs. ' Present thought, how-
at the original concept was correct and that the most important
ogical consequence of drowning is asphyxia.’
owning, the volume of water inhaled can range from relatively small
arge. In freshwater drowning especially, large volumes of water can
ough the atveolar—capillary interface and enter the circulation. Even
rge volumes of water are absorbed, there is no evidence that the
in blood volume causes significant electrolyte irregularities or
is, or that it is beyond the capacity of the heart or kidneys to com-
for the fluid overload.*
4me individuals who drown are considered to be victims of “dry drown-
ere, the lungs do not have the heavy, boggy and edematous appearance
il of drowning lungs. Rather, the fatal cerebral hypoxia is alleged to be
d by laryngeal spasm. Dry drowning is said to occur in 10-15% of all
ings. What is theorized to occur is that when a small amount of water £ 8
the larynx or trachea, there is a sudden laryngeal spasm mediated as %8
3l reflex. Thick mucous, foam, and froth may develop, producing an ’;
'n physical plug at this point. Thus, water never enters the lungs. The §
7

ol 1985;23(46):

‘
- %

f"‘.- have never séen the “physical plug” said to occur in the larynx-and -

Bé:“laryngospasm” cannot be demonstrated at autopsy, as ‘death "causes~-""
K kation of the musculature. While the aforementioned explanation for dry g
Kwhing is interesting, it is a hypothesis and not proven. Thus, the authors 3
B ot endorse use of this term or concept. It is probable that dry drowning H
SJust one end of a spectrum of changes seen in the lung- produced by 4
Rtlusion of the airways by water, with the other end the heavy, boggy lung
f{. taining a massive amount of edema fluid.
i

5

=
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400 Forensic Patholo

Physiology of Drowning s

When people sink beneath the surface of water, their initial reaction is 3
hold their breath. This continues until a breaking point is reached, at whi -
time the individuals have to take a breath. The breaking point is de'@ermin
by a combination of high carbon dioxide levels and low oxygen concenty

tons. According to Pearn, thé breaking point occurs at PCO, levels below g

" mm Hg when there is associated hypoxia, and at PAD, levels belaw 1007

Hg when the PCO, is high?
Upon reaching the breaking point, the individual involuntarily i
taking in large volumes of water. Some water is also swallowed and
found in the stomach. During this interval of submersed breathin
patient may also vomit and aspirate some gastric contents. The involu
gasping for air under water will continue for several minutes, until respi 0
ceases. The developing cerebral hypoxia will continue until it is irreviteR
and death occurs. 3
The point at which cerebral anoxia becomes icreversible is depended

_both the age of the individual and the temperature of the water. With #

watet, this time is somewhere between 3 and 10 min.? Submersion of chel
in extremely cold or icy water has resulted in successful resuscitatiol
intact neurological outcome for as long as 66 min following drowniiR
“matter what the time interval involved, consciousness is usually losti
3 min of submersion.’ B

The sequence of events is:

Breath holding 3
Involuntary inspiration and gasping for air at the breaking pojil
Loss of consciousness _ g
Death ' '

The sequence can be altered if the individual hyperventilates prior. s
under water. Hyperventilation can cause significant decreast g3
levels. Thus, cerebral hypoxia due to low blood PO,, with devel
unconsciousness, might occur before the breaking point is reasy
case, the sequence would be:

Voluntary holding of breath
Unconsciousness
Aspiration of water

The type of water that is inhaled, fresh versus salt, Pf‘ '
little influence on whether the individual win survive.
previously noted, large volumes of water can pass thr
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STATE OF ILLINOIS
THIRD DISTRICT APPELLATE COURT

BARBARA TRUMBO
Clerk of the Court
815-434-5050

\ 1004 Columbus Street
Ottawa, llincis 61350
TDD 815-434-5068

. January 9, 2019

Emily Ann Koza .
Office of the State Appellate Defender
770 E. Etna Road

Ottawa, IL 61350-1014

RE: People v. Barner, Chadwick N.
General No.: 3-16-0023
County: Fulton County -
Trial Court No: 15CF79, 15CF80 o

The court has this day, January 09, 2019, g:ntered the following order in the above entitled case:

Appellant's Petition for Rehearing is DENIED.

ORDER MODIFIED.

%M&M

Barbara Trumbo
Clerk of the Appellate Court

c: . Justin G. Jochums
Richard Thomas Lveonard



APPENDIX C

TUTNOTLTS SUPREME CookT
DEVTAL of REVIEW



SUPREME COURT OFlLLINOlS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

FIRST DISTRICT OFFICE . .
"160 North LaSalle Street 20th Floor
Chicago, IL 80601-3103
(312) 793-1332

- May 22, 2019

Inre:  People State of lllinois, respondent, v. Chadwick N. Barner,
petitioner. Leave to appeal, Appellate Court, Third District.
124548 '

The Supreme Court today DENIED the Petition for Leave to Appeal in the above .
-entitled cause.

The mandate of this Court will issue to the Appellate Court on 06/26/2019.

Very truly you re,

Cd)\rbz‘{y\.—]:éf Gesboet

Clerk of the Supreme Court

TDD: (312) 793-6185 o ‘" :



