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QUESTION(S) PRESENTED

1. IrFtreoting a disobility is dis+inct From a.ccommo-
dating one, does freatment oF this—ifF such is With-
OUr syccess—jUustify denial oF @ xmpc@m+ FQr Accom-
modation? |

2.IF o disobted .eo,:v\ I's trected, without receiving
GCcommodation, under the g§th Amendment +0 the . S.
Coastitution, does denial OF o R Request For Accommo-
datica Fiyin the Face OF The prohibition oF Cruet ond
Unusuoal bc?msamﬂ.u |

3. s Treoting o disobility The same Thing os accom:
Mmodating one ?

4. Pid the court below misopprehend thot Howze |
TOOK ISsUe OS t0 the “treatment’ oF his disabitity?
S.IainvesTigating Howze's ReQUEST FOTr ACCOMMO-

dotion—=to wit: FOrhis disobility—wos the *neced’

FOr scid accommodation Lactuanyl investigoted..

+Was The tnvestigotion “imited? to whether, 6r no+t,
Howze received adequote treatment For v:m Q*moai_‘
ty?

6. id CPCR act pursuant to the dictotes CF Rovall,
260 F.3d 1139 (9+h Cir. 2001 ) P

7.Xs there a Q_mjaafos U@?anﬁ o medicor condi-
Tion ¢ Q dis OU::%U




LIST OF PARTIES

[V All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this

petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

‘The opinion of the United States court of appeals appears at Appendix _A___to
‘the petition and is '
.{ 1 reported at ; or,

[ ] has been designated for publication but is not yet reported; or,

‘M is unpublished. '

.The opinion of the United States district court appears at Appendix 3 to
the petition and is

[ reported at HOw2e v. CPCeR CV14-04067 ; o,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

[ ] For cases from state courts: (N/A)

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is :

: [ ] reported at ;or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; 07,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[\ For cases from federal courts:

1

The date on which the United States Court of Appeals demded my case
was 4-23-2019

'[ ] No petition for rehearing' was timely filed in my case.

[v1 A timely petition for rehearing was denied by the United States Court of
i Appeals on the following date: 7 - 1232:-2019 , and a copy of the
order denying rehearing appears at Appendix _C . :

;[ ] An extension of time to file the petition for a writ of certiorari was granted
© to and including (date) on : (date)
-in Application No. _A

‘The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

(] For cases from state courts: { N/A)

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ]v An extension of time to file the petition for a writ of certiorari was granted
fo and including (date) on ; (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

1. The YII Anendment 1o the Federal Constitution gro-
vides I Excessrve bail shollnot be reqQuired, nor cxces-
Sive Fines imposed, Nor ¢ryel ond unuswol sunishments
InFricted. o | _

2. {Jﬁi JSC §12102(2) providesI " Zysobility” s deFined os:

(Al o physical Oor mentol impcirment rthot substantiany
limits o0e O more OF the mojor 1§Fe activities oF Loanlio-
dividuol,

(B) o record ofF such impoirment; or

(C) being regorded s having such an impairment.
3. 42 0USCE12132 provides! " NO Qualiried ndividuol wWitha
disobitity shall, by reason @F sych disobitity, be excrud:
¢d From porticipaTion 10 Oor be demicd the benerits OF
the scrvices, pregroms QF GCHiViTies OF Q public €ntity,
Or be subjecrted to discriminotion by o0y such entity.”




STATEMENT OF THE CASE

1. The U.5.Coyurt oF Appems For the Ninth Circuit, i od-
judicating Howze's appeal, mode “2” ¢ritical errors: ()

It Misconstrued thathis.. ..., Compl@m+ Wwas based 0010
adeQuatre treotment For his disabil Hify, conseQuentty
LRI i0Q.......It possibie (ii) FOr said court— CTrroncouUs-

ly——*ro Find Thot affegations made by him were " conrroe
dicted by documents rerFerenced io the compioint os
1s illustrored ot ooge 2 oF the MemoroNdum oppeoring
0. s /\ppencm C.

Boutr For the F/indings OoF uhich were coadoucted in
cRPOv , the allegations “rejected-os controdicted”
(:Btf@ not have been; indeed, had Howze's msegcv
TIOOS~TO wit: Thot he is disobled ¢ i3 HOT receiving
accammoditioONB— 08 OpPPosed tois Oot rrecei\/ing treot-
meot—For his disability@&—been//ghr/y CONSTrued, '
the documents inissue, rather rhon being round as
controdictery, Would hove been Found Os FUlly SUP-
portive OF Haw2e's position. Treoated —uUnSUCCesSFUIlY,
by the woy—For his "medicoi condition”, BPH (Benign
Prostotic Hyperpltasio), he Aasnor received aCccommodor-
1ion For the “disobitity,” Impaired Urologicol Function,
induced by said medicat condition.

3. Although, 00 MUltiple 0cCcasions, The o/sincrion be-
tween Howze's Y medicol condition” ¢ m-:“cslisobmn-‘fho‘s.
been peinted cut (insoFar 0 there is o dirrerence be-
fween trecting” the Former~egpecmuy, os here, iF saoid
freatment haos been 1ess thon SUCCESSFUI— 0N " occom:
modotiag” the foter), the public entity io this cose,
to Howze's detrierent, hoes either Foiled 0 see orre-
Fused +0 oCcKnowiedge s mUch,




REASONS FOR GRANTING THE PETITION

A. .
_Cer+ain Questions Presented By Howze
- Are gr National Importonce
| | | | |

1. Thoogh Howze p@sesv maltipie Questions in his QP

(Questions Presented),. Four _OF Them, FOr reasons
orticuloted HEREAFT, are parhcmc\. ly Wworthy of being
demded by this Court.

2.The 1st oF said Questions is:"IF treoting @ dis-
thhfy 1S distinct From accommaodating a'disability,
does treotment OF O drsabmfy-ﬂr sord treatment
IS without success JUSTll“y denial OF a Request For
Accommodation?”
- 3A"i‘jhe Ind OF said QUEstions iS:"IF o disabled porty
IS Treoted, Without Berng occommodated, and said
EaGrty, FOT wonNt OF CGCCOMMaAC+HioN, remains 10 o
Stote OF 0gonizing physicol pain, under the §th Amend
meotr o the U.§. Constitution, dees denicl OF his Re-
Quest For Accommodation Fly in the Face OF the pro-
":hibiﬂon OF Cruel & Unusuot Punishment ?”

- 4.The 3rd OF 50id QUesTIONS iSI"Is treoting G dis-
Qbitity Synonymous with GCCoMMOdating © distbility?’
S.The 4th OF S01d QUESHIONS 1S " T & therc a distioc:
tion between o medical condition & 0 disability. 00
6. I spbmit: Uoless soid QuUesTioNs are decided, the
gistinctions implicoted —the difFerences, that is, be:- .

Tweeh TCFFICQGCIOUST £ T Q0NEFFICOCIOUS”; be't‘ween,._f
"medical condition” & disability”; and between FECeiv-
ingvaccommodotion” e recciving “treatmeat” (spe-
CiFicolly thot which 1S I0CFFiCOCIOUS iN Doture)— will
QFFOrd sTate QQENCIies i0 FUTUre, OGS it hos GFForded.
CPCRin the post (earter subjoudice) @ Yloophoie’ by

=
b



which they May avoeid complying with the Accommoda- -
tion Clawse OF the APA L 420.5.C.812122. ( S¢e, 100,42
U.5.C.812182(0), 29 0.5.C. §794(0).)

7.I0 other wor@}s, lGCK OF ClariFrcotion OF sa1d dis-
finctions, i oddition to creating maultipic “1cophoiesy
hos brought 1010 being muttipte 1S€UES OF lstiMores:
sion‘——-inmuding, bu+ not timited +o," But FOF $Gid lack
OF ClariFicotion, Would the cutcome in the instant ADA
cose have been diFFerent?” " Leeking 1o the Cmislap-
grehension ©F the Cowrts below in thig cose, isit pos-
sible that soid 1OCK OF CiGriFicoation Cowld eFFect —or,
indeed, has eFFected —ADA CQsEs @O O Notion-wide
scote?” “Does soid 10CK OF CIGTiFIcCOTion compmmme
the enrorceo\buwy oF the ADA?” I s scid 16Ck OF €10
F!COHOU“’“IH‘YGQTIOV]QH\/, of inodvertantiy — being used
by ather agencies, as it wos used by CUCR {see Ap-
egendixP) to exclude Gihoie ClosSses OF PrisQners From
benerFiting Froem its &ortheir accemmadotion services™”
"8 Becowse sOidissues drow INTo QUESTION Whether
O Federol stotute—1420.8.C §12101et seQ— Is being e~
Forced os wasintended by Congress,; becawse said
issues, involving os they do the AVA 0F 1990, have No-
rron-wide imelications,; ond beccuse the questions
nirssoe, iIFNoT decided, leave Not 0Ny Howze voutl
Neroble 1O syFFering i0 viototion OF The 8h Amend:
Mmeat to the U.S Constitution, bot these who are simi-
larty situotred — excluded, thotis, os he has been,
From partficipoting in the ARP(AppeadiX P)—as well—
FOr saoid reasons, this Court shoould Find thot Howzt
hos presented Questions OF which ore oF Notion:
Qrimporronce.
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3.
The Fincmg QrThe Court Betow wes Con-

doucted TOECCON

9. The court beilow,inlarge port, OFFirmed the Jaudgnent

- “fﬂd;m Rrirzer

RIS

OF the district court bosed on the hommg N $Simmons v

Novugio ch-«m’f\/. Ariz , 6Q9 F.3¢ J01,1022 (9¢th Cir. 3010 (*The
LA mrmmbn‘ﬂt dlﬂ‘t‘t("ﬂ(’)ﬂfn@ﬂ becowse OF dizo bmrv NG+

NGdeQuote treatmMent For disobitity.”) (Apgendix A ot

Loge 2.)
! 7 . o -
10.LooKing 0 The record, however, SOid GFEFirmotion,

based 0N soid hmdimo wos coaducted in error. Howzej

geither.in The o‘oocm exhousfsa tO preserve his riQ ght

ta bridg SUTF TFedero) Cogrt (Appendix E), nor (mfhm

the Comploint i¥seIF (Appemm Fl, mode o siggle calleqa-

1100 thof e waoas a0t receiving adeouote Yrcotmeny For

S valves around his insistence —From which he heas 0ot de-

his disabilitys o distioction made by him—a0d which wes

ignored hy the COQrTs below—1time ¢ TiMe Ggoin.

cord reFrems +THhat The exact ooooswe 1S ¥rue, this

Coourt should Find that the coqrt below, os did the.

district court, Mmisangreheaded Howze's QHEgOTioNs &
readered OFFicMGtion OF the judgment jn issue in

erLrofr.

~his disobility”  10siead, ecoes OUEHOTIOH M ade by higFe——/| -



C.
The'Court Below S6 Far Peparted Friom *
3 The hccepted AndiUsyal Codrse OF Tudicial Pro-
ceedmgs As To Com Far Ao Exercise’Or This Cour¥'s
Supervisory Power
PR
12 +ji+!e O orFthe ADA provides: “...0 0 Qualified Mdivido-
SOl with a-disability shall, by reason oF such disobility,
beexCluded From particigation inN. oF be denied the
bencFits OF the services, gregrams, Or activitics OF
e pdbl’ic;e-ﬂ:ﬂfy, or be sgbjected to discrimination by
| ,Ody such.entityi”42 U.$.C.812¥32. This Court Nas

~held thot TitieII opplies To Stote prisons. Po.Pep't
OF COfr. v.YesKey, $29.0U.8.206, 210,118 S C+:1952, 14]

R L.Ed. 20215 (1998) ,"oicc:'-ord, Love v. CityoF Los ADGeles,
"2SQ F.3d.668;i691 4 9th Cir. 2001). . ' |
3. To prove thot a poublic.progrom or:service violated
Title I oF the AVA, @ piointiFF MUst sShow: (1) he is o
rQualiried individual with o disability~; (2) he is
Otherwise QuUaliFied to receive the benerit; (3)
he was denied the beneFits OF the progrom soie-
ly by reason oF his disobility, and (4) #he progrom
Feceives rFederal Finoncial assistonce. 3504 oF

N
‘the Rehobititat+ion Act; occord, 420 .S..C. 812122 —

Y
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4. Te recover monetory doamages under Title It
OF the APPA or the Rehabilitatioa Act, o ptain-
HIFF Most prove intentional discrimination on

rthe port oF the deFendanT. Fergusco v. City OF
PhoeQix, IS7 F.3d 668,674 (9+h Cir. 1998 ). '

1S. under the ADA, the test Forintentionar discri-
minotion is. detiberote indiFrFerencel{ Duvallv. City
OF Kitsap, 260 F3d 1124:[ 2001 U.S. App. LEXIS 18316 at
poge 81}, which requires both kKnowledge +hat harm

To ofederally protected right is. Substantially, and
“#QiFQilore to act upon said likelihood. City OF Caun-
ton v. Horris, 489 .s.378, 389,102 L.Ed.2d 412,109

S.C+. 197 (19g8), In Memmer, We reqQuired the plain-
HEF 10 identiFy *speciFic reasonoble’ angneces-

LS ary” accommodations that the defFendant Foiled

TO Provide. 169 F.3d Ot 623. When 6 PIGINTIFF GIer+s
- the poblicentity OF his need For accommodation
(orwhere the need For accommodation Is obvious, Or
reguired by stotwte Or reqguiation), the public en-
tity is 00 DOtice that 6N GCCoOMMOdotion is re-
S Quired, and the plaintifFF has satisFied the First
~element OF the detiberate indiFFerence test,
16 A poblic e0tity's. duty on r:ec.e;ivin9 O reguest
FofraccomMmmodotion is well Seffied: G Feat SPec-
Fic iovestigation to determine whot coostitutes

9.
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’\L

G .FéOsOﬁOtJIC Gccommedation is reqguired....* Mere )y
SPECUIGTION Thot o Suggested accammodation is
NOT FEeasible Falls Short OF the reasonable Qccom-
madation requirement; the Acts create G doty t@
gather SUFFICIENt INFOTrMation From the [ oisabied
-indifvidu&l] Gnd QuatiFied experts os nceded to de-
“termine.whot accommadations are necésso\ry.f’ wong ,
192 f.,:«;d Ot 818, ...0 public eOtity does DOt oCt” by
pro%rcriog JUsST 00Oy occommodation: it must con-
si'm%::r' the porticular individual's need when condouct-
ing ;ifs, inve,sﬁgo.ﬁoh into whot accommodoticns ore
reasonable. ..in order YO meet the 2nd efement
OF the dcliberote iadiFFerence test, ¢ Foilure to -
OCt MUST result From conduct +that is more than
negligent, ond involves 6o element OF deliberate-
fess..See Bortiett, 156 FF3d ot 331, Mothewsv. Jer-

FOrson, 29 F. Supp. 2d 5325, 535-36 (W, 2. ATK. 1998 )
(notice combined with Failure +o provide oppEro:-
ericte Facilitics Moy viciate Titie T). |

17.That soid, despite the Findinding OF the court
below—=1o Wit that How2e TOOK i SSUE O.s 40 0Ot re-
cei\/mg treoatment For his dis&«bi‘h}?y (AppendiXx ¢
at poge 2)—the record wilt FrefFlect that he, o dis-

abled i0dividool, SOUghT=0CCOmMOdartioa® or —

his disobiiity, discriminotorily wos denied fthe
0.0COMMOdOTion SOUght, and took issue O TO
10.
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SOnd discrimiootion. |

i 18, Documents Furaished by Howze evincing soid
-%d.vscrim-;«ﬁo’rvon &ror .de-hbcrufe indiFrFerence— ingiud:
ling byt 0T himited +0, O Siﬁ9l(3f€!l Chroono morked

rPermonents (AppendiX &) o 693 FOrm.iNsisting thot

Howze “is ot~ on ADA cioss member { hppcodix H),; end

o second Level 602 which, in eFFect, acknowledges
Howze 1s “ without an oveaue For reasonoble oc¢
commodotion®(Appendiaf)~were rejected &/07 0th-

erwise were not given wWeight OF which they ore

worthy. lBut see Lycos v. Swarthout, 2011 U. 5. Pist.
?L;EXIS 131874 at.poage4.( single cetl chrono ignored by
:’commiﬂ"ee May suppeert ¢ioim FOr deliberoate i0dir:

| Ference); woag, 192 F3d ot 81 (Mo, the AC‘flS:ré?“L‘FQTe a
duty To gather surFicient mrormo\monf’fhe Ldis-
@bved»md;\uduml and QualiFied experts s ﬂeedco
10 determine whet accommodations are Oecessqry”)
19, Here, howevel‘_ﬂ_O_Q_DLy__.‘uos mro,u_o_z_‘_cm_g_.jh
ered From Howze~ the mgte Cell Chroaal the 693,
. the 6022 —not weighed, byt no inFormaotion whaot
SOEVer Wwaos gothered rrom O " QuUOlIFied éexper'fr"
os required by woaog. Xbid.

F20. And attheogh, purportedly, Howze recevved
‘occommodotion by being ossigaed G lower bunk
(Appendix I), because said accommodation was

iOsufFrFicient to resotve his pgrﬂcutar OCCeCSsS i1s-
.
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SuelinMowze's cose, proxinity to the toitet isNOT
+h§ probiem, rather, the problem comes into play
wﬁen Nis FresSYroom O.CCess is i\‘”)peded by soid Focit-
ity being wsed by o celmate—+0 Wit: o+ such tTime
O\s coincides with Howze's Nneced 0 do sCc—invariably

Which, while " Giting” FOr said party +o QUIt soid

Facitity, resoits io him fopsing into Qgoenizingty

poINrol Urinary Retenticn) (Appendix &), scid oc-
tommodartion, superseding s it did the cfearty more
eFfFective Single Cell accommodation” (_ﬁﬂgggg_qlx_ﬂ(}),
Wwos inherentiy unreascnoble.

L 2L PUe 10 50id UnNfreosencbieness ~ 0 wit: inscrar
08 $TId GCCOMMOdOTion Failed 0 All0w HOwze 10
particrpote eQuoaliy in COCR's restroom services —
the Court betow should hove Found thaot Howze
ﬁrevdi?eo 00 his ADA C1oim... s it did in the cose
_:or: [Fovoll 1" 7o grevail under the ADA, Povall most
Show Thot the OcCcommodations oFrered..were
DOt reasonobie, aod +thot he wos gnoblie +o par:
S Q-me_@. QUOHy—a-the. pm.'@eem.a;gfsﬂm;_i-ss ue- T Mem-—
S Merv. Moriao County Courts, 169 F.2d 630, 633 29 (9Th

[

<
Ciro1999). (Citiog Douvall, 2001.0.S. App. Lexislof poge

7.)

22 LiKewise 0S to Howze's ADA Claim Otherwise —+0o ,

Wit, as TO 101teNtioNol drsCrimination: Recause

The record Mmokes Quite cieor (1) that nForma+ion
12,



gathered From Howze wcms(unre&soﬁabgﬂ<ﬂﬁmegard'
fd;WH)ThqfﬂQjﬂFOﬁhdﬁOﬂ(uhQ%SOGVGPLUQSgﬁTH-
ered Froem O QUONLIFied @x’pér*f,‘ and (iif) thet sasd
:pubﬁccwwﬂ+y(CVCR)hodkmouuedgéthfhmmwvoq
Federatly profec+edfﬁ9h+(u05 $Ubs+aﬁ¢ianylikebﬂ
ond yet, FOr oll inten+s & pUrpoOSes, Fajted T¢ ACt 0N
said.Jikelihood3=—ror said reasons, the Court berow
hod suFFicient grounds to Find that Howze pre-
voited on his Cloi( OF 1atentional discriminotion.
(For authorities relied o0, See porographs 14.-16.
supro.) o |

23 3osed On the aForementioned, I submit: The

Court betow sa For departed From fthe dictates

promoigoted io DUvoll, 260 F.3d 1124 (2001); s to call

FOT 00 exercise OF this COourt's supervisory power.

B

Footnotes

1. Medical, m the 1st+instonce,1ssyed said chrono os to
prevenv Howze From SUFFering physicotinyuries (OF which
are indoced gnder Circumstonces set+ For+h in parogroph
20.). In order For soid ¢hfrono 4o be enrorced? on &~
SOFFiIX MustT be OFFixed by O CIASSIFICQTioN committee to

ene's CUSTOdy"dES?gﬂO\‘f‘iOﬂ. (CCR&3377.1, subd.(c).)Here

N the premise Howze hod no *inFectious disease” or “meon-

tolfrearth” concerns which wouid warrant singie Cetl hous:
i . . ‘3- . .



:ing, the (C &Cv'o.ssir-‘ico.ﬁon Committee) mode o determino:
100 tOo 0Ot oFFix the "S"SUFFiIX however, the gremise
'igiveﬂ,-—-ih oddition +o being belied by issuance OF the
;ZChrefmo 1tseiF,. is contradicted by muUtipie documents pre-
:sen*f-ed Oy Howaze (Appendix KI—neifher which, in deterMmin:
mg whether Howze underwent iNnyeational discrimination,
wos considered by the Coury below. |

2.50id 602 is 0 MOjOl COMrObOTOtOr QF — aNd Materiony is.

Gix H.

P S

B .Without & Cellmote— when The possibility OF HowZE's

festrcom occess being impeded is 0ot possible—the gros
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CONCLUSION

The petition for a writ of certiorari should be granted.

‘Respectfully submitted,

. 7. Jowne
/

Date: 8/135/2Q019




