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~ Petitioner Richard Felton seeks a certificate of appealability ("COA") in relation to the
district court's denial of his 28 U.S.C. § 2254 petition and motions related thereto. In order to
garner a COA, Felton must demonstrate that the decision of the district court was debatable or
wrong. See Slack v. McDaniel, 529 U.S. 473, 484 (2000). Petitioner is required by statute to
‘make a "substantial showing of the denial of a constitutional right." 28 U.S.C..§ 2253(c)(2). We
have reviewed carefully the decision of the district court, relevant portions of the record, and
Felton's COA application. After careful consideration of each of Felton's claims and arguments,
we find neither debatable nor wrong the district court's ultimate rejection of Felton's claims, some
of which were rejected based on procedural default and some of which were rejected based upon
the standard set out at 28 U.S.C. § 2254(d). Felton has not made a "substantial showing of the
denial of a constitutional right." Accordingly, the application for certificate of appealability is
DENIED. The appeal is hereby TERMINATED.

By the Court:

' | ‘Maria R. Hamilton, Clerk
cc:  -Richard Felton '
. Susanne G. Reardon
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UNITED STATES DISTRICT COURT
- DISTRICT OF MASSACHUSETTS

RICHARD FELTON, . )
: Petitioner, )
)
) = o
v ) Civil Action No.
) 16-40155-TSH
3 .
COLETTE M. GOGUEN )
' Respondent. )
)
ORDER1 -
Re: Certificate of Appealability
February 20, 2018

- HILLMAN, D.J.

Backgrouﬁ&
Ri’chard Felton (“Féltéﬁ” or “Petitioner”) filed a Petition Under 28 U;S.C. § 2254 For
Writ Of Habeas Corpus By A Person In State Custody (Docket No. 6)_(“Petit_idn”) against Colette |
A M. Goguen, Superintendent, North Central Correctional Institutiori, Gardner, MA
(“Respondent”) assert_ing‘the following grounds for relief:

Ground One: Reversible error committed when a court security ofﬁcer, in-

- accordance with his long standing practice, closed the courtroom to the public
(including Felton’s family and friends) for the entire duration of the jury selection
process.

- Ground Two: Closure of the courtroom during jury selection was a structural
error which rendered his trial fundamentally unfair and constructively deprived
him of his right to effective assistance of counsel in violation of his Slxth
Amendment Rights.
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Ground Three: State interference prevented counsel from assisting Felton
throughout the entirety of his trial.

Ground Four: The state court’s procedural rule that faults a defendant for failing:
to object when his public trial rights were violated even though defense counsel
was not aware of the closure and then requires that the defendant establish
prejudice before he can obtain relief “lacks any fair or substantial support in prior
state law and was applied ﬁeakishly - '

By Order of reference, I referred the Petition to Mag1strate Judge Hennessy for a Report
and Recommendation on Felton’s motion for partial summary Judgment and Respondent S Cross-
rnotlon for summary judgment. Judge Hennessy recommended that Petitioner’s motion be
denied, and that Respondent’s cross-motion for summary judgment be allowed. Judge
Hennessy’s speciﬁc findings are summarized below.’

1. Grounds One, Three and Four. These 'grounds for relief are all based on Felton’s clairn

that his const1tut10nal right toa pubhc trail was violated dunng jury empanelrnent Judge
Hennessy found that the Massachusetts Court of Appeals (“MAC”) rej jected Felton’s claim that
his right to a public trial was violated after ﬁnding that it was procedurally defaulted because he
had failed to contemp‘oraneously object to the closure, or raise it in.his first ni_otion for a new |
trial. Because such a procedural default is an independent and adequate state procedural ground
for. denying relief, unless Felton can establish cause for the default and Isrejudice, or that failure
to hear the claim(s) would result in a ﬁindamentai miscarriage of justice, federal habeas reliefis
barred. See Bly v. St. Amand, 9 F.Supp.3d 137 (D. Mass. 2014). Judge Hennessy found that
Felton has failed to establish cause for the. default, or that he was prejudiced. He further found
that Felton had failed to establish that failure to hear these claims would result in a ﬁmdamental '
miscarriage.of Justice because Felton has failed to make any‘ colorable claim that he is innocent.

’Therefore, Judge Hennessy found that federal habeas review of these claims is barred.
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2. Grpund .Twoz In ch_)und Two, Felton asserts that the unlawful closure of the
courtroom was a structural error which effectively deprived ‘him ;)f assistance of counsel.' judge
Hénnessy found that the MAC’s rej ectioﬁ -of this glaiﬁa Wés neither cohtrai;y to nor an
unre;asonable applicatign of ciearly established federal law as determined by the United States
Supreme Court. Ac.cordilllgly,. he found that summary judgment should enter in favor of the
, Respondent"with 'respect to this asserted ground for relief. - |

By Order dated February 12, 2018, 1 z;ccépted and adopted Judge Henne'ssy’S'Ref)ort and
Recommendation and dismissed the Petition. This Order addresses Whetherb Petitioner is entitled
to a certificate of appealability..For the reasons set forth below, I find thét he is not.

Diécussion
The statute goveming éppeéls of final orders in habeas corpus pfoceeding_s provides fhat
an appeal 1s not Apermjtted “[u]nless a circuit justice or jlidge issues a certificate of appealability.”
28 US.C. § _2253(c‘)'(1). A certificate of appealability may issu:e “oniy if the applicént has made a
substantial showing of the denial of a.constitu‘tional .right."’ 28US.C. § 2253(0)(2). To‘ make a
“substantia1 showing,” a petitioner must demonstrate that “reasonable jurists could debate
whether . . . the.pe.tition should have been resolved iﬁ a different manner or that the 1ssues
pfesented were adequate to deserve. encouragement to proceed further.” Slack v. MéDaniel, 529
U.S. 473, 484, 120 S.Ct. 1595 (2000) (internal quotation fnarks omitted). This is a low bvar; a
| claim can be considered “deb’atable” even if every reasonable jurist would -agree that the
petitioner will not prevail. Miller—EZ v. Cockrell, 537 U.S. 322, 338, 123 S.Ct. 1029 (2003). vIr.l
_ruling on an appliéatiqﬁ for a certificate of appéalability, a district court must indiqate_which

specific issues satisfy the “éubstantial showing” standard. 28 U.S.C. § 2253(c)(3).
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_ Assumin'g that the-fac:cs are as assertéd by Felton, he has a colorable claim that his
constitutional rights were violated when the courtroom was closed to the public during jury
empanelment. However, the MAC foupd that Petitioner had procedurally defaulted th_ié claim.
~ Accordingly there is an independent and adequate ;tate ground which bars federal habeaé relief.

‘Reasonable jurists could not debaté that Petitioner proc‘édurally defaulted with respect tb thé
: underlying cqnstitutional c_laim on Which Grounds One, Three and Four of his Petition are based.
Moreover, Whiie there is a possibiliiy that it could be debéted whéther he was prejudiced by the
closure of the couﬁroofn during Jury empanél’ment, reasonable jurists could not debate that he
has not established cause for ﬂie default, or t’hat. failure to addreés the claims would not rééul_t n a'
fundamental _miscam'ége of justice. Asto Ground Two, I do not find that reasonable juriéts
could debate tﬁat the MAC’ 8 denia_i of his Sixth Amendment claim that he was denied effective -
assistance of counsel was neither contrary to, nor an unréaslonéble g’p'plieétion of Supreﬁne Court
_-.precedent. |
I am 4denying a‘ceftiﬁcate of appealability w1th respect to all grounds for iélief asserted n
the Petition because I find that féﬁtioner caﬁnot‘ demo-nstraté that reaéonable Jurists could debate -
whether his claims should be resolved in a different rriar’mer, or that there is aﬁy basis to proceed
further with the issues he has préSénted. | |
Conclusion
Petitioner is denied é ce‘rtiﬁcéte of éppealability as to all of his _cIainis.
" So Ofdered. |
/s! Timothy S. Hillman

TIMOTHY HILLMAN
DISTRICT JUDGE




UNITED STATES DISTRICT COURT i

DISTRICT OF MASSACHUSETTS

' RICHARD FELTON

)
)
Petitioner, )
).
V. ) CIVIL ACTION
_ _ ) NO. 4:16-40155-TSH
COLETTE M. GOGUEN )
: )
Respondent. )
)
v AMENDED ORDER AND
REPORT AND RECOMMENDATION
September 27, 2017
Hennessy, M.J.

| By Order of 'Reférence dated April 25, 2017 (Docket #26), the following matters were
referred to me: Petitioner Richard Felton’s (1) First Motion to Amend Habeas Cofpus Petition
(Docket #9); (2) Motion for Bail (Docket #10); (3) Motion for Partial Summary Judgment (Docket
#13), to which Respondent filed a Cross-Motion for Summary Judgment (Docket #22); (4) Motion
‘to Defer Judgment on Motion for Bail (Docket #20)? (5) Rénewed Motion for Bail (Docket #26);
(6) Motion for Leave to Supplement Reply to Respondent’s Cross-Motion for S«umniary Judgment
(Docket #28); (7) Motion for Judicial Notice (Docket #30); t8) Second Motion' for Leave to
Supplement Reply to ,Réspondent’s Cross-Motion for Sﬁmmary_ Judgment (Docket #32);
(9) Second Motion to Amend Habeas Petitiqn (Docket #34); (10) Second Motion for Judicial
Notice (Docket #3 5); (11) Third Motion to Amend Habeas Petition (D’ockét #36); (12) Motion for

Hearing (Docket #37)§ (13) Motion to Supplement Proposed Amendment to Habeas Petition
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(Docket #38)} (14) i*“ourth'Motion to Amend Habeas Petition (Docket #41); and (15) Fifth Motion
to Amend Habeas Petition (Docket #43). Petitioner’s Motion for Partial Summary Judgment
(Docket #13) and Respondent’s Cross-Motion for Summary Judgment (Docket #22) were referred
to mé for a Report and Recommendation pursuant to 28 U.S.C. § 636(b)(1)(B). All other motions
were referred to me for determination pursuant to 28 U.S.C. § 636(b)(1)(A). These matters are
now ripe for adjudication. - |

In consideration of the foregoing submissiohs and for the reasons that follow, I recommend
that the Court GRANT Respondeﬁt’s Cross-Motion for Su1ﬁn1ary Judgment (boéket #22) and
DENY Petitioner’s Motion for Partial Sumr.nary Judgment (Docket #13). Further, Petitioner’s
First Motion to Amend and Supplement (Docket #9) is ALLOWED, Petitioner’s Motion to Defer
Judgment on Motion for Bail (Docket #20) is DENIED AS'MOOT, and the remaining twelve
| motions are DENIED (Docket ##10, 26, 28, 30, 32, 34, 35, 36, 37, 38, 41, and 43).
I BACKGROUND |

On March 10, 2008', Petitioner was convicted in Essex County Superior Court of rape,
kidﬁapping; indecent assault. and battery,l and assault and battery. (Docket #1 at 2.) He was
sentenced to six to eleven years in state prison. (Id.) Petitioner moved fcﬁ‘ anew trial, contelldiﬁg
that his trial counsel was ineffective for failing to adequately cross-examine the victim and that |
fhe prosecutor knowingly misstated the evidénce in closing argument. (Id. at7.) Petitionef’s ﬁrst

motion for a new trial was denied (id.), and on January 4, 2011, the Massachusetts Appeals Court

affirmed that deniai. Commonwealth v. Felton, No. 09-P-1137, 2011 Mass. App. Unpub. LEXIS
10 (Mass. App. Ct. Jan. 4, 2011) [hereinafter Felton I}.
Petitioner filed a second motion for a new‘trial' on March 23, 2011, alleging that the closure

of the courtroom during' jury selection violated his Sixth Amendment right to a public trial.
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* (Docket #1-1 at 8.) On April 3, 2012, Judge Lowy of the Essex County Superior Court allowed
Petitioner’s motion, concluding that the courtroom closure amounted to a structural error

~ warranting a new trial. (I_d. at 31.) On July 2, 2015, the Massachusetts Appeals Court reversed

Judge Lowy’s decision and reinstated Petitioner’s convictions. Commonwealth v, Felton, No. '12-"
P—.792, 2015 Mass. App. Unpub. LEXIS 729 (Mass. App. Ct. July 2,2015) [hereinafter Felton II].
The Appeals Court reasoned that Petitioner waived any claim ba.sed on the cdurtroom closure by
failing to object during jury é’mpanelment or faise the issue in his first motion for a new trial. Id.

The Massachusetts Supreme Judicial Court (the “SJC™) denied Petitioner’s application for further

appellate review. Commonwealth v. Felton, 473 Mass. 1106 (2015). The Supreme Court denied

certiorari on October 3, 2016. Felton v. -Massachuéetts, 137 S. Ct. 212 (2016).

On October 26, 2016, Petitioner filed a Petition for Writ of Habéas Corpus. (Doéket #1.)
Petitionef has since filed fifteen motions relating to this petition. Respondent opposed Petitioner’s
Motion for Bail, Petitioner’s vRenewed Motion for Bail, and Petitioner’é Motion for Parﬁal
Summary Judément. (See Docket #.17, #22, and #27.) Responderit also cross-moved for summary
- judgment as to each of the petiﬁon’s grounds. (Doqket,# 22.)
In his petition, Petitioner asserts the -folloWing four grounds for relief:

"Ground One: “The trial court committed automatic reversible error, when it
secretly closed the courtroom during [jury] empanelment without considering
Waller [v. Georgia, 467 U.S. 39, 48 (1984)] [f]actors. . . . A court officer, acting
according to his long-standing practice of closing the courtroom during jury
selection, surreptitiously closed the courtroom for all of jury selection at the
petitioner’s trial, excluding all members of the public, including the petitioner’s
family and friends, for the entire duration of jury selection, without ever alerting
the trial judge, the prosecutor,] or defense counsel—so Waller factors were never
considered by the trial court.
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Ground Two'2 “The structural defect public trial violation accomplished behind
defense counsel’s back rendered the entire trial fundamentally unfair, and
constructively denied the petitioner counsel altogether because it became -
impossible for defense counsel to ensure a fair trial for the petitioner, which the
Supreme Court has said is the entire purpose of counsel under the effective
assistance guarantee of the Sixth Amendment.”

Ground Three: “State interference prevented counsel from assisting this petitioner
for an entire phase of his trial.”

Ground Four>*: “The state court’s procedural rule that first faults a defendant for
failing to object to a public trial violation that was hidden from defense counsel,
and then requires a prejudice demonstration requirement in order to obtain relief, is
an inadequate state procedural ground, because it lacks any fair or substantial
support in prior state law and was applied freakishly.” '
(Docket #1; see Docket #9-1.)
1L STANDARD
A. Motions for Summary Judgment

Summary judgment is appropriate in habeas proceedings, as in other civil actions, “if the

movant shows that there is no genuine dispute as to any material fact and the movant is entitled to

! In Petitioner’s First Motion to Amend, he seeks to change the wording of Ground Two to clarify his argument. This
new wording is the version recited in the text above. (Docket #9-1 at 8.) Ground Two of the petition originally stated,
“The structural defect accomplished behind defense counsel’s back rendered the entire trial fundamentally unfair,
constructively denying counsel altogether because it became impossible for counsel to ensure a fair trial for the
petitioner, which the Supreme Court has said is counsel’s sole purpose under the effective assistance guarantee.”
(Docket #1.) '

2 pursuant to Ground Two, Petitioner does not claim that he received ineffective assistance of counsel; rather, he
contends he was constructively denied assistance of counsel entirely as a result of the alleged public trial violation.
See Docket #1; see also Commonwealth v. Felton, No. 12-P-792, 2015 Mass. App. Unpub. LEXIS 729, at *3 (“The
defendant does not claim he received ineffective assistance of counsel, but. that he was entirely deprived of his
attorney’s assistance because she was unaware of the court room’s closure, and thus unable to object.”).

3 Petitioner’s habeas petition asserts three grounds for relief, but his First Motion to Amend (Docket #9) seeks to add
Ground Four. (See Docket #9-1 at 11.)

4 In his Second Motion to Amend (Docket #34), Petitioner seeks to incorporate into Ground Four the following: “The
state court’s procedural rule is inadequate to bar federal habeas review of the public trial claim asserted in Ground
One, because the procedural rule was not created until years after the Petitioner’s alleged defaults took place.”
(Docket #34 at 1.) Pétitioner subsequently filed a motion to supplement this proposed amendment. (Docket #38; see
Docket #39 at 1.). In that motion, Petitioner seeks to add to Ground Four the argument that all three of his procedural
defaults—i.e., his failures to raise the issue (1) at trial, (2) in his first motion for a new trial, and (3) on direct appeal—
do not bar federal habeas review, because the state procedural rules postdate all three defaults. (Docket #38; see
Docket #39 at 1.) Thereafter, Petitioner filed another motion seeking to supplement his proposed Ground Four (Docket
#41), followed by yet another motion to supplement Ground Four (Docket #43).

4
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judgfnent as a matter of law.” Fed. R. Civ. P. 56(a); see Bader v. Warden, No. 02-508-ID,'2003
U.S. Dist. LEXIS 895'5, at *9 (D.N.H. May 28, 2003). Once a party has properly suppbrted its
motion for summary judgment, the burden shifts to the non-moving party, who “may not rest on

mere allegﬁtions or denials of his pleading, but must set forth specific facts showing there is a

genuine issue for trial.” Barbour v. Dynamics Research Corp., 63 F.3d 32, 37 (1st Cir. 1995) '

(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986)). Moreover, the Court ‘is'

“obliged to [Jview the record m the light most favorable to the nonmoving party, and to draw all

reasonable inferences in the nonmoving party’s favor.” LeBlanc v. Great Am. Ins. Co., 6 F.3d
836, 841 (st Cir. 1993).

When applying this standard in the context of a habeas petition, the requirements of

28 U.S.C. § 2254 govern. See Hanson V; Gerry, No. 13—cv—448-Jb, 2014 U.S. Dist. VLEXIS 85732,
at *6 (D.I;I.H. June 24, 2016). To that end, “[u]nder the Antiterrorism and Effective Death Penalty
- Act Qf 1996 (‘AEDPA”), [Petitioner] must show that the challenged state court adjudication was
‘contrary to, or involved an unreasonable applicatibn- of,-clearly established ‘Federal law, as
determined by the Supreme Couﬁ of the United States,” or that the decisién ‘was based on an

unreasonable determination of the facts.”” - Pena v. Dickhaut, 736 F.3d 600, 603 (st Cir. 2013)

(quoting 28 U.S.C. § 2254(d)). This “highly de‘f(_erential” standard of review “requires the
petitioner to ‘show that the state court’s ruling on the claim béing presented in federai court was
so lacking in justiﬁcatidn'that there was an error. . .beyond any poésibility for fairminded
- disagreement.”” Id. (quoting Burt v. Titlow, 134 S. Ct. 10, 16 (2013)). |

B. © Motions to Amend and Supplement

Pursuant to 28 U.S.C. § 2242, habeas pétiﬁons “may be amended or supplementea as

provided in the rules of procedure applicable to civil actions.” Courts therefore look to Federal
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Rule of Civil Procedure 15(a) and 15(d) to determine whether to permit amendment or supplement

to a federal habeas petition. See Laurore v. Spencer, 396 F. Supp. 2d 59, 63 (D. Mas.s. 2005).

Pursuant to Rule 15(a), ““[i]n the absence of any apparent or declared reason—such as undue
delay, bad faith or dilatory motive on the part of the movant’ as well as the ‘futility of the

- amendment,’ leave to amend the petition should be freely given.” Prall v. Cambridge Dist. Court,

No. 09-10961-JLT, 2010 U.S. Dist. LEXIS 143730, at *5 (D. Mass. Mar. 8, 2010) (quoting

Douglas v. Walker, No. 99 Civ. 3626 (VM)(KNF), 2000 U.S. Dist. LEXIS 9391, af "_‘1 (SDNY
Tuly 7, 2000)). |

C. .Mo‘tions' for Judicial Notice.

When deciding a habeas petition; the court “is lirﬂited to the record tilat was before the

state court that adjudicated the claim on the merits.” Cullen v. Pinholster, 563 U.S. 170, 181

(2011). However, a court may take judicial notice of prior relevant court decisi.on's. - Lopes v.
Riendeau, 177 F. Supp..3d 634, 666-67 (D. Mass. 2016).

D. Motions for Bail |

In assessing motions for bail in the habeas context, fhe First Circuit has stated that, "‘['w]hil.e
~ the federal‘ power remains, we regard a petitioner who has had a full trial and appeal as in- avery

different posture than if there had been no prior jlidicial ‘determination of his rights. Nowhere is

this more significant than with regard to bail.” Inman v. Austin, No. 2:15-cv-00267-JAW, 2015

U.S. Dist. LEXIS 147908, at *5 (D. Me. Oct. 30, 2015) (quoting Glynn v. Donnelly, 470 F.2d 95,

97 (1st Cir. 1972)). “Release should be granted to an offender pending collateral review only when
the petitioner has raised substantial constitutional claims upon which he has a high probability of
success, and also when extraordinary or exceptional circumstances exist which make the grant of

bail necessary to make the habeas remedy effective.” Id. at *.5 (quoting United States v. Vogel,
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595 F. App’x 4)16, 416-17 (5th Cir. 2015)). Notably, “federal courts very rarely find ‘exceptional
circumstances’ and very rarely release petitioners before ruling on the merits of their claims.
Indeed, there seem to be but a handful of decisions in which federal courts have released petitioners

pending review of their claims.” Id. (quoting Blocksom v. Klee, No. 11-cv-14859,2015 U.S. Dist.

LEXIS 6974, ét_ *4 & n.2 (E.D. Mich. Jan. 22, 2015)).
. ANALYSIS |

A. Motions for Judicial Notice

T first address Petitioner’s First and Second Motions fof Judicial Notice, whic;h ask this
Court to consider various judicial decisions in assessing Petitioner’s other motions. (See Docket
#30 and #35.) “Generally, in the federal system, ‘the law bf any state of the Union, whether
depending upon stafutes or upon judicial opinions, ié a matter of which the courts of the United

States are bound to take judicial notice without plea or proof.”” Getty Petroleum Mktg., Inc. v.

‘Capital Terminal Co., 391 F.3d 312 (Ist Cir. 2004) (quoting Lamar v. Micou, 114 U.S. 218, 223

(1885)). Because this Court is bound to consider relevant authorities, Petitioner’s motions seeking

judicial notice are gratuitous. & SimpliVity Corp._v. Springpath, Inc., No. 4:15-13345-TSH,
2016 U.S. Dist. LEXIS 56000, at *4 (D'. Mass. Apr. 27, 2016) (quoting Jones v. Tozzi, No. 1:05-
CV-0148 OWW DLB, 2006 U.S. Dist. LEXIS 5755, at *1 n.1 (E.D. Cal. Feb. 15, 2066)) (“Tt 1s
not necessary for the court to take judicial notice of published judicial decisions or of documents
that are part of the record of this case. Plaintiff may simply cite to these sources in his legal
papers.”). Itherefore DENY Pe-titioner’s‘ First and Second Motions for Judicial Notice.

(Docket #30 and #35.)
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B. Motion for Partial Suinmary Judgment and Cross-Motion for Summary Judgment
I turn next to Petitioner’s Motion for Partial Summary Judgment (Dockef #13) and
Respondent’s Cross-Motion for Sunﬁmary Judgment (Docket #22). 1 recommend that the Court
DENY Petitioner’s Motion for Partial | Summary Judgment (Docket #10) and GRANT
Respondént’é Cross-Motion for Summary Judgment (Docket #22).
| Petitioner moves for summary judgment as to Ground Three, arguing that the
uncontroverted facts demonstrate a public, trial violation during jury empanelment,
" notwithstanding his attorney’s failure to object. (Docket #13 at 3-5.) Respondent counters that
summary judgment should enter in her favor as to Grounds One, Three, and Fourv because
Petitioner has procedurally defaulted on his public trial claim, which is pertinént to each of those
three grounds. (Docket #21 at 6.) Notably, Ground Four is not part of the original petition:
Petitioner seeks to add (and further supplement) that ground by way of améndment. (See, e.g.,
Docket #9.). Notwithstanding that Ground Four is not part of the original petition, because
Respondent seeks summary judgment as.to this ground, I ALLOW Petitioner’s motion to add
Ground Four and to reword Ground Two. (Docket #9.) Héwever, I DENY Petitioner’s other.
- motions to amend or supplement because, for the reasons discussed infra, I find that the
amendments and supplements sought are futile. Respondent also seeks summary judgment as to
Ground Two. (See Décket #22.)
1. Grdunds One, Three, and Four
Grounds One, Three, and Four of the petition rest upon Petitioner’s claim that the cloéure

of the courtroom during jury selection violated his constitutional rights.” The Sixth Amendment

5 Ground One alleges that the courtroom closure violated Petitioner’s Sixth Amendment right to a public trial; Ground
Three asserts that the closure constituted “state interference” that deprived Petitioner of his constitutional right to
counsel; and Ground Four contends that in Felton II, the Massachusetts Appeals Court improperly deemed Petitioner’s

8
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to the United States Constitution guarantees to all criminal defendants “the right to a speedy and

public trial.” Waller v. Georgia, 467 U.S. 39, 46 (1984). This right encompasses a trial’s jury

selection étage. Presley v. Georgia, 558 UI.S,' 209, 213 (2010); Owens v. United States, 483-F.3d
48, 66 (1st Cir. 2007). “Conducting jury selection in open court permits members of the public to |

observe trial proceedings and promotes faimess in the judicial system.” Commonwealth v. Lavoie,

464 Mass. 83, 86 (2013). It is well settled that a violation of a criminal defendant’s Sixth
“Amendment right to a public trial, when raised by the defendant on direct review, requires reversal.

See Weaver v. Massachusetts, 1_37 S. Ct. 1899, 1905 (2017); United States V. Marcus, 560

U.S. 258, 263 (2010) (citing Wallef, 467 U.S. at 49). This is because violations of a defendant’s
pilblic trial right fall within the doctrine of structurél errér, which the Suprerhe Court has explained |
“ensure[s] insistence on certain basic, constitutional guarantees that should define the framework
of any criminal trial.” Weaver, 137 S. Ct. at 1907. Structural 61;1‘01'8 “‘affect[] the fr’améwork
withih which the trial proceeds,” rather than _beihg ‘simply an error in the trial process itself.””
Such errors typically “deﬂy] analysis by harmless error standards.” Id. at 1907-8 (quoting Arizona
v. Fulminante, 499 U.S. 309, 310 (199 1)). Courts presented with a successful, presérved claim of
structural error thus presume it was not harmless and reverse the underlying conviction. See.e.g.,

id. However, even a structural error “is subject to the doctrine of waiver.” Commonwealth v.

Morganti, 467 Mass. 96, 101 (2014) (quoting Mains v. Commonwealth, 433 Mass. 30, 33 n.3

~(2000)).

. public trial claim procedurally- waived, rendering the Appeals Court’s finding of waiver an inadequate state-law
ground and thus permitting habeas review. See supra (see also Docket #1). '

9
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1. The,Massachusétts Appeals Court Resolved Petitioner’s Public Trial
Claim on the Basis of an Adequate and Independent State-Law Ground

Before assessing the merits of Petitioner’s public trial claim, this Court must first determine
whether a state court has resolved it on the basis of an adequate and independent state-law ground.
If so, this Court is precluded from conducting federal habeas review, regardless of “whether the

state law ground is substantive or procedural.” Coleman v. Thompson, 501 U.S. 722, 729 (1991).

 “[Wilhen a state court [has] declined to address a prisoner’s federal claims because the prisoner
had failed to meet a state procedural requirement,” federal habeas review is proscribed, for such a
determination constitutes an independent and adequate state procedural ground. Id. at 730 (citing

- Wainwright v. Sykes, 433 U.S. 72, &1 (1977)); cf. Coleman, 501 U.S. at 731 (“This Court has long

held that a state prisoner’s federal habeas petition should be dismissed if the prisoner has not
exhausted available state remedies as to any of his federal claims.”).

Here, the procedural requirement at issue is the Massachusetts doctrine of procedural
" default, also known as procedural waiver. This doctrine imposes a higher standard of appellate
review of a claim thét a defendant has failed to raise in a contemporaneous trial objection, on direct

appeal, or in an initial motion for a new trial. See, e.g., Commonwealth v. Vasquez, 456 Mass.

350, 356 (2010) (citing Commonwealth v. Amirault, 424 Mass. 618, 646-47 (1997)) (“Where [a]
constitutional challenge has not been properly preserved, we generally apply a standard of review
less favorable to the defendant: We_ consider whether the error created a substantial risk of a

miscarriage of justice.”); Rodwell v. Commonwealth, 432 Mass. 1016, 1017 (2000) (“If a

defendant fails to raise a claim that is generally known and available at the time of trial or direct
appeal or in the first motion for postconviction relief, the claim is [procedurally] waived.”).
The record in this case is clear that the Massachusetts Appeals Court’s opinion in Felton

11, the operative state court decision, rested on the adequate and independent state-law ground of

10
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‘_ procedural défault, rendering Petitisner’s publi}c trial claim unreviewable by this Court. The
_'Massachusetts Appeals Court found that Petitioner procedurally waived his pgbl_ic trial claim by
failing to contemporaneously object to the courtroom closure or raise it in his first motion for a
11er trial. See Felton I, 2015 Mass. App. Unpub. LEXIS 729, at *2 (ﬁnding that “the defendant
waived his right t:o a public trial”). As suc_h, a-sfate court has “declined to address [Petitioner’s]
federal claims” because Petitioner “failed to meet a state procedural requirement.” Coleman, 501
U.S. at 729. “[The First Circuit -repea'tedly‘ has held that [Massachusetts’s procedural default rule]
constitutes ‘an independent and adequate state procedural. ground’ that bars federal habeas

review.” Thompson v. Massachusetts, No. 15—cv-13956-LTS, 2017 U.S. Dist. LEXIS 27056, at

| *16 (D. Mass. Feb. 27, 2017) .(quoting Janosky v. St. Amand, 594 F.3d 39, 44 (1st Cir. 2010)).
Grounds One, Three, and Four of the petition thus are not subject to federgl habeas review.

| In Petitioner’s motion seeking to supplement his opplosition to Respondent’s cross-motion
for summary judgment, Petitioner challenges the Appéals Court’s finding, afguing that it

erroneously relied onr Commonwealth v. LaChance, 469 Mass. 854 (2014),° and Commonwealth

v. Wall, 469 Mass. 652 (2014), because those decisions postdate both Petitioner’s 2008 trial and '

his first motion for a new trial, filed in 2009. Petitioner argues that LaChance and Wall erected a

_new “procedural barrier” to his claims, rendering the Appeals Court’s finding of procedural waiver
- an “inadequate” state-law ground.” (Docket#33 at 1-2.) I find Petitioner’s argument unpersuasive.

In determining that Petitioner procedurally waived his public trial claim, the Appeals Court

did principally rely on the dual authorities of LaChance and Wall. See Felton II, 2015 Mass. App.
Unpub. LEXIS 729, at *2 (first quoting LaChance, 469 Mass. at 857; then quoting Wall, 465

Mass. at 672-73) (““Where counsel fails to lodge a timely objection to the closure of the court

6 Petitioner here filed an amicus brief in Commonwealth v. LaChance, 469 Mass. 854, 855 (2014).
7 This argument, in essence, parallels the alleged errors outlined in Ground Four.
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room, the defendant’s claim of error is deemed to be procedurally waived.” Also, [a] procedural

332

waiver may occur where the failure to iject is inadvertent.”” (alteration in original)). After
finding default, the; Appeals Court applied the‘proper “substantial risk of a miscarriage of justice”
standard and found that Petitioner was not prejudicedvby the .courtroom closure. Id. at *2-4. 'Ths
Appeals Court therefore 1'evérsed the Superior Coq.rt’s order granting Petitioner’s second motion
for a new trial. See id. | |
Contrary to Petitioner’s contention, however, both the contemporaneous objection
requirement and its resulting “substantial risk of a miscarfiage of justice” standard are long--
established under Massachusetts law. See Janosky, 594 F.3d at 44 (“We have held, with a
* regularity bordering on the monotonous, that the Massachusetts requirement for contemporaneous

objections is an independent and adequate state procedural ground, firmly established in the state’s

jurisprudence and regularly followed in its courts.”); cf. Commonwealth v. Freeman, 352 Mass.

556, 564 (1967) (applying the substantial risk of miscarriage of justice standard). Indeed, the
Massachusetts Supreme Judicial Court noted in LaChance that presuming prejudice after counsel
. failed to lodge an objection would ignore the Court’s “long recognized” distinction “between

properly preserved and waived claims.” LaChancé, 469 Mass. at 857 (citing cases). Autherities

upon which the SJC relied in Wall and LaChance predate Petitioner’s 2008 trial and also make
this proposition clear. See, e.g., Wall, 469 Mass.‘at 672 (quoting Mains, 433 Mass. at 33 n.3 (citing

' Unitéd States v. Olano, 507 U.S. 725,731 (1993) (highlighting “the ‘familiar’ principle that a right

‘may be forfeited in criminal as well as civil cases by the failure to make timely assertion of the
right before a tribunal having jurisdiction to determine. it’”)) (“[E]ven structural error is subject to
the doctrine of waiver”.)); id. at 673 (citing Amirault, 424 Mass. at 641 (quoting K.B. Smith, |

Criminal Practice and Procedure §§ 2070, 2084 (Supp. 1986) (explaining that the. waiver doctrine
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: appliés to constitutional claims not properly raised on direct appeal or in a prior motion for a new
trial))) (“Where defense counsel did not object to 'any‘alleged court room closure at trial, and the

defendant failed to raise the claim in his first motion for new trial, we conclude thé defendant’s
| ~right to a public tﬁal during jury empanelment has been waived.”); 1d. at 673-74 (citing

Commonwealth v. Horton, 434 Mass. 823, 832 (2001) (concluding that a defendant who did not

contemporaneously object or otherwise timely assert a violation of his public trial rights thereby
“failed to preserve the issue for appellate review”)).
Petitioner’s argument that the Appeals Court improperly relied on decisions that postdate

his trial and first motion for a new trial finds some support in the Appeals Court’s observation that

“[b]efore LaChance and Wall, it was not clear thaf the defendant had waived his right to a public
trial By failing to [timely] object ..” Felton II, 2015 Mass. App. Unpub. LEXIS 729, at *1.
However, at best, this language merély refers to the fact thaf Massachusetts law Was ullcieal' about
whether a defendant’s waiver of a public trial must be “knowing.” Indeed, the Sﬁperior Court
framed the issue in precisely these terms:

The evidence is overwhelming that the deféndant raped the victim, and that the
defendant’s family’s exclusion from the courtroom while the venire was in the
courtroom could have had no impact on the jury’s determination to a moral
certainty that the defendant is guilty of rape. This Court is constrained, however,
by the recent holdings of the Appeals Court in Commonwealth v. Lavoie, 80 Mass.
App. Ct. 546, further appellate review allowed, 461 Mass. 1101 (2011), and
Commonwealth v. Alebord, 80 Mass. App. Ct. 432, further appellate review denied,
461 Mass. 1103 (2011), and the ambiguity of the Supreme Judicial Court’s decision
in Commonwealth v. Dyer, 460 Mass. 728 (2011), as to whether, for there to be a
waiver, a defendant must understand not only that the public has been excluded
from the courtroom, but also that the exclusion constitutes a violation of the Sixth
Amendment right to a public trial. This Court is of the view that a defendant has
waived his right to a public trial if he understands what is occurring and does not
object. . :
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Docket 1-1 at 10-11 (footnote omitted). In a footnote to the above, Judge Lowy further highlighted

“ambiguity” in the SJC’s waiver jurispfudence, noting that the SJC’s decision in Commonwealth
v. Dyer, 460 Mass. 728 (2011), “seemingly eliminated the ‘knowing’ element of the defendant’s
assent” to counsel’s waiver of a defendant’s substantive constitutional right. Id. at 11 n.3 (citing
Dyer, 460 Mass 728)'(further citations omitted). Judge Lowy acknowledged that “the ‘“knowing’
requirement doeé éppear to fall away, possibly based on the ﬁo;tion that . . . the defendant would
have consented to the closure even if he had known that it constituted a violation of his right to a
public trial.” Id. (citing Dyer 460 Mass. at 736-37).

Petitioner’s argument that he would not have been found to have waived his public trial
claim had he raised it on direct apﬁeal in 2009 (see Docket #33 at 2)—rather than having it heard

in 2015 on appeal frmn his second motion for a new trial, after LaChance and Wall were decided—

is therefore speculative. This is_precisely because, as the Appeals Court determined in Felton II,

the law was “not clear” on this issue. Felton II, 2015 Mass. App. Unpub. LEXIS 729, at *1. Put

another way, the “procedural barriers” Petitioner identifies in LaChance and Wall were already

part of the legal landscape before 2009. What the SJC did in LaChance and Wall was not erect
new procedural barriers, but rather résblve a split in authorities. Hence, given the uncertainty in
ﬂne law, a court could have supportably found waiver of Petitioner’s public trial claim even in thé
absence of evidence that it was knowing. Petitioner thus did not face a novel “procedurél barrier”.
when  the Appeals Court applied the enduring principle of procedural waiver in Felton II
Accordingly, I find that thé Appeals Court correctly concluded that Petitioner defaulted on his

.

public trial claim.?

8 The Massachusetts Appeals Court’s application in Felton Il of the substantial risk of a miscarriage of justice standard
“does not work a waiver of the contemporaneous objection requirement.” Lynch v. Ficco, 438 F.3d 35, 45 (1st Cir.
2006) (quoting Horton v. Allen, 370 F.3d 75, 80-81 (1st Cir. 2004)).
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il Petitionér Has Not Overcome His Defauit
Evén though Petitioner has defaulted on his- public trial claim, that is not the end of the
inquiry, for a state prisoner who has procedurally defaulted on a claim may still obtain relief by :
demonstrating both cause for the default and actual prejudice resulting froﬁ the alleged violation

of federal law. See Caillot v. Gelb, No. 12- 10581 -RGS, 2015 U.S. Dist. LEXIS 175297, at *80

(D Mass. Dec. 15, 2015) (citing Maples v. Thomas, 132 S. Ct. 912 922 (2012)) I find that

Petitioner has shown neither cause for his .default nor prejudlce. Accordingly, I conclude that
‘Grounds One, Three, and Four of the petition fail as a matter of laW, and I recommend that the
bistrict Court grant Respondent’s motion for summary judgment as to these grounds.

“Cause for a prbcedural default exists where ‘something external to the petitioner,
something that cannot fairly be atfributgd to himf,] . . impeded [his] efforts to comply with the
State’s procedural rule.”” Q_a_ill_@ 2015 U.S. Dist. LEXIS 175297, at *80 (alterations and omission
in original) (quoting Maples, 132 S. Ct. at 922)). “Negligenée on fhe part of a prisoner’s
postconviction attomeyf does not qualify as ‘cause.”” Maples, 132 S. Ct. at 922. “Thaft 1s so0,” the
Supreme Cqurt has reésoned, “because the attorney is the prisoner’s agent, and under ‘well-settled
principles of agency law,” the principal bears‘ the risk of negli.gent conduct on the part of his agent.”
Id. (quoting Coleman, 501 U.S. at 753).

a.?ause for Failure to Raise the Pubhc Trial Claun After
Petitioner’s Conviction

I first address whether Petitioner has demonstrated cause for failing to raise the public trial
claim on direct appeal or in his first motion for a new trial. I find that Petitioner has not
demonstrated such cause. In his first motion for a new trial, and in his appeal of the denial of that
motion, Petitioner presented two claims: first, that his trial counsel was constitutionally ineffective

when cross-examining the victim and in failing to argue that medical records impeached the
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victim’s account of choking; and second, that the prosecutor knowingly misstated the evidence

during closing. (Docket 1-1 at7.) Petitioner made no mention of the public trial claim in these

filings. See generally Felton I, 2011 Mass. App. Unpub. LEXIS 10. Petitioner now presenfs two
ostensible causes for this failure. First, he asserts that “[w]ith.the reviewable trial record totally
void of closure eyidence, there was nothihg in the record that could have alerted post-convictiona
counsel to the fact that a Sixth Amendment public trial claim was a presentat;le issue.” (See Docket
#33 at 4.) Second, he argues that thé court officers’ act of closing the courtroom amounted to
“go§_e1mnental interference” that prevented him from timeiy raising the public trial claim. (See
Docket #37 at 1)

The record squa;ely contradicts Petitioner’s arguments. It shows that Petitioner personally
and repeatedly advised his attorney (“post-conviction counsel”)—who handled both the first
motion for a new trial and the appeal'from the denial of that motion——qf the SJC’s decision in

Commonwealth v. Cohen® (See Docket #1-1 at 34.) Petitioner also specifically told post-

coﬁviction counsel that “a similar thing had occurred at [Petitibner’s] trial, and that [Petitioner’s]
parents and supporters were in the courtroom ready to watch the procéedings and were told to
leave the courtroom while a court empaneled a jury.” (Id.) Moreover, the record shows that
Petitioner raised the public trial claim with post-conviction counsel three or four more times. (See
id. at 10, 34.) Finally, the record shows that post—coﬁviction .counsel expressly chose not to raise
the public trial claim beéause the trial record contained no objection to the courtroom closure, and
becaﬁse counsel felt that Petitioner had a good shot at a néw trial on his other claims. (See id. at

34, 39.) Post-conviction counsel testified that he chose not to raise the issue after Petitioner

9 In Commonwealth v. Cohen, 456 Mass. 94, 106-119 (2014), the Massachusetts Supreme Judicial Court held that
court officers excluding members of the public from the courtroom and displaying a “Do Not Enter” sign during jury
selection violated the defendant’s Sixth Amendment right to a public trial, because the trial court did not find on the
record that the factors set forth in Waller v. Georgia, 467 U.S. 39 (1984), justified closing the courtroom.
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brought it to his attention, because >counsel “just thought that it had no legal merit at.the ﬁme.”
(Ses id. at 68-69.)

Counsel’s strategic decision not to pursue the public. trial claim on direct appeal is not cauée |
“exfemal to the petitioner.” Maples, 132 S. Ct. at 922 (emphasis removed) (quoting Coleman, 501

U.S. at 753); see also id. (quoting Coleman, 501 U.S. at 753) (“[T]he attorney is the prisoner’s

agent, and under ‘well-settled principles of agency law,” the principal bears the risk of . . . [his
agent’s] conduct.”). I therefore find that Petitioner has not established cause for failing to raise
the issue in his first motion for a new trial or on direct appeal of his conviction.

b. Cause For Failure to Conterripor:ineously Object to the
Courtroom Closure

I next address whether Petitioner has defnonstrated causev for failihg to raise a
contemporanedus objection to the courtroom closure. The relevant record in thié ‘case establisﬁés
the follovﬁng._ Without the knowledge of the judge, prosecutor, or Petitionef’s attorney, court
officers asked all persons who were not rnembers of the venire, includihg Petitioner’s family énd

supporte’ré, to Ieaveithe courtroom during jury empanelment. (Docket #13 at 2.) Petitioner’s
attorney was unaware of the closure, and she Woﬁld have objected to it haa she known. (Id.)
Petitioner was aware of the closure when it occurred (see Docket #1-1 at 4); in any case, Petitioner
testified that he learned of it no later than that same evening. (See id. at 114.) Petitioner did not
know that the exclusion of the public from the courtroom violated his Sixth Amendment righttoa =
- public trial, aﬁd he never mentioned the closure to his trial attorney. (See Docket #13 at 2.). The
Appeals Court also found that-Petitionér knew court officers closed the courtroom during jqry
selection. _S_e:;e_ Felton II, 2015 Mass. App. Unpub. LEXIS 729, at *4 (“[Petitioner] did nof inform

his counsel or the judge when he saw his fémily being escorted from the court room.”).
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On this record, while it presents a closer question than Petitioner’s failure to establish cause-
for raising his public frial claim post-conviction, I find that Petitioner has failed to show cause for
failing to make a contemporaneous objection to the closure. Petitioner’s argument rests on the
proposition that Petitioner failed to alert his lawyer or the judge to the closure because he did not
understand the scope of his Sixth Amendment public trial right. Such a failing is neither external
to the Petitioner nor “cause” for his failure to object. It is settled that a petitioner’s ignorance of

the law does not constitute cause. See, e.g., Donovan v. Maine, 276 F.3d 87, 94 (1st Cir. 2002)

(finding that cause was not shown where the petitioner misread the law and filed a late complaint);

Delaney v. Matesanz, 264 F.3d 7, 15 (1st Cir. 2001) (finding the petitioner not entitled to equitable
tolling of a filing deadline because he did not know or understand the law) (citing cases); Fisher
v. Johnson, 174 F.3d 710, 714 (5th Cir. 1999) (“[I]gnorance of the law, even for an incarcerated

pro se petitioner, generally does not excuse prompt filing.”); Washington v. James, 996 F.2d 1442,

1447 (2d Cir. 1.993) (citing Murray v. Carrier, 477 U.S. 478, 491 (1986)) (finding that the
petitioner’s “ignorance or inadvertence [did] not constitute ‘cause’” for failing to object to a jury
instruction on agency, even where the petitioner claimed insufficiency of evidence to disprove his
agency defense). Here, as in these cases, Petitioner’s showing of cause depends on his ignorance
of the law—i.e., his alleged failure to appreciate that excluding the public from jury empanelmeﬁt
violated his Sixth Amendment public trial right. This ignorance does not constitute “cause.”
Petitioner’s own léck of understanding of the Sixth Amendment cannot be attributed to any ;ction
- of the court officers or anything else that is “extem—al to the petitioner.” Maples, 132 S. Ct. at 922

(emphasis omitted) (quoting Coleman, 501 U.S. at 753). Accordingly, I do not find cause for

failing to make a contemporaneous objection to the closure.
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c. Prejudice

- Even though I find that Petitioner has not shown cause for his failure to raise his public -

trial_ claim on direct appeal or in his first motion for a new trial, or-to contemporaneously object,
see supra, | also consider whether Petitioner has shown actual prejudice.' I doso becauée in order’

to prevaﬂ Petltlonel must also demonstrate actual prejudice resultlng from the alleged violation

of federal law on which he has procedurally defaulted.'® See Caillot, 2015 U. S. Dist. LEXIS

175297, at *80 (citing Maples, 132 S. Ct. at 922). Ifind that Petitioner has made no such showing

here.

Although the Supreme Cpurt has not expressly defined “prejudiée” in the context of the
procedural default déctrine, the Court has said that the required showing constitutes more than a
“possibility of érejudice” and has explained that the violation must héve} “worked to [,tﬁe
petitioner’s] - actual and substantial disadvantage, infecting his entire trial with error of

constitutional dimensions.” United States v. Frady, 456 U.S. 152, 170 (1982) (finding that

overwhelrning'evidence of the petitioner’s malice outweighéd any risk of a fundamental

miscérriage of justice or substantial likelihood of prejudice at frial caused by the court’s

instruction); see also, e.g., Ortiz v. Dubois, 19 F.3d 708, 714 (1st Cir. 1994) (finding, despite a

failure to charge the jury on joint venture, that the appellant could not meet the “high burden of

showing prejudice”).

10 Had Petitioner preserved and timely raised the pubhc trial claim, prejudice arising from the courtroom closure would
be presumed. Cf Weaver v. Massachusetts, 137 S. Ct. 1899, 1905 (2017) (noting that a violation of a criminal
defendant’s Sixth Amendment right to a public trial, when timely raised by a defendant on direct review, constitutes
structural error that requires reversal). But because Petitioner’s public trial claim is not preserved, and because cause
for the failure to preserve it has not been demonstrated, see supra, I do not presume prejudice. Rather, in order to
overcome his procedural default, Petitioner must show that prejudice ensued. See LaChance, 469 Mass. at 857
(emphasizing that presuming prejudice as to a procedurally defaulted claim *“would ignore the distinction, one long

‘recognized by [the SJIC,] between properly preserved and waived claims”).
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Here, the Superior Court Judge who presided over Petitioner’s trial, and .later considered
Petitioner’s public trial claim in his second motion for a new trial, summarized matters as follows:
“The eviderlce is overwhelming that the defenriant raped the victim, and that the defendant’s‘
family’s exclusion from the courtroom while the venire was in the courtroom could have had no
impactvon'the jury’s determination to a moral certainty that the defendant is guilty of rape.”
(Docket #1-1 at 10.) Similarly, the Appeals Court, in reversing the Superior Court’s grant of the
Petitioner’s second motion for a new trial, found, in relevant part,

The closing of the court room occurred during jury empanelment, as was the

common practice at that time. Because there is no “serious doubt whether the result

of the trial might have been different” had the court room not been closed to the

defendant’s family members, the defendant has not shown that he was prejudiced

by the closure, and thus there is no risk that justice miscarried.

Felton II, 2015 Mass. App. Unpub. LEXIS 729, at *3-4 (citations and-footnotes omitted).

Apart from these observations from the presiding trial judge ef the Superior Court and the
Massachusetts Appeals Court, I note that the record shows that, ‘other than the courtroom closure
during jury empanelment, Petitioner’s trial was conducted openly and publically. The closure was
initiated by a court officer who acted witheut the knov&rledge of the prosecutor, defense counsel or

.the trial judge. (Docket #lfl at 9.) Members of the venire observed the jury selection process |
until the 14—member petit jury was empaheled. (Seeid. at 43-457) Petrtioner himself accompanied‘
his attorney each time the trial court qrrestioned potential jurors at sidebar. (Id. at 61.)
Additionally, the court officers rlid not lock the courtroom door or dfsplay a sign Warning the
public not to enter the courtroom. (Id. at48.) Nor has Petitioner alleged that any of the “potential
harms” of a courtroom closure—such as a suggestion that a juror lied during voir dire, an allegatiorr

of attorney or judicial misconduct, or an indication that any participant failed to approach his or

her duties with neutrality and serious purpose—came to pass at any point in his proceedings. Cf.
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Weaver, 137 S. Ct. at 1913 (citing In re Oliver, 33_3‘U.S. 257,269 n.22 (1948)) (identivfying harms-
_ that céuld arise from a courtromﬁ closure during jury empanelment). |

On.this record, I find that Petitioner has failed to show prejudice and, for' this reason also,
I recommend that the Court GRANT Respondent’s Cross—Métion for Summary 'Judgmént (Docket
. #22) as to Grounds One, Three, and Four.

d. Fundémental Mivscarriage of Justice

Absent a showing Qf “cause” and “prejudide,” a procedural default may still be excused,
and a procedurally (iefaulted éléﬁn still considered, where the failure to hear a hvab.eas. claim would
resultina “fundamentél misca_m'age of justice.” M_lm, 477 0U.S. at 495-96. This exception may

be invoked where “a constitutional violation has probablyvresulted in the conviction of one who is

actua.lly innocent.” Id. at 496; Horton v. Allen, 370F.3d 73, 81 n.3 (1st Cir. 2004) (quoting Schlup
v. Delo, 513 U.S. 298, 327 (1995)). “[T]o show actual inhocence[,] one must show. by clear and
convincing evidence that, but for a constitutional error, no reasonable juror would have fdund the

petitioner [guilty] . ...” Sawyer v. Whitiey, 505 U.S. 333, 336 (1992) (applying this standard to

the pétitioner’s clai_ms that he was iinproperly found eligible for the death penalty). _Here,
Pe_titioner makes no colorable showing of factual innocence. To the 5011tra1y, the judge who
presided over Petitioner’s '_tﬁal described the evidence that Petitioner -rapéd the yictim as
“overwhelming.” (See Docket #1-1 ai 10.) I agree with the Massachusetts Appeals Court that on
thistecord, there is no risk that justice miscarried in this ca'sve.

- Accordingly, 1 recommend that the Court GRANT Respondent’s Cross—Motion fbr

Summary Judgment (Docket #22) as to Grounds One, Thrée, and Four.
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2. Ground Two

Drawing on Petitioner’s many filings, he claims in Ground Two that the courtroom closure
was a structural error ;that took place wifh(;ut his or his trial attorney’s knowledge, thereby
rendering his trial “fundamentally unfair or an unreliable vehicle for determining guilt or
. iﬁnocence.” (See Docket #9-2 at 13—19 (emphasis ‘and citations omitted).) Reasoning thét trial
counsel “could neither prévent [n]or even objecf to” this structﬁral error because it took place
“outside of couﬁsel’s control” and “behind défense counsel’é back” (see Docket #9-2 at 19-20),
Petitioner urgés that the courtroom closure’s “surrounding circumétances made it so unlikely that'

any lawyer could provide effective assistance that ineffectiveness [should be] properly presumed.”

(Docket #9-2 at 19 (alteraﬁon in original) (emphasis omitted) (quoting ﬁnited States v. Crdnic,
466 U.S. 648, 661 (1984));vse.e_als_g Docket #25 at 4-5; s_g@;a note 2.) The Massachusetts Appeals
Court rejected this contention in Felton II. See 2015 Mass. App. Unpub. LEXIS 729, at *3-4. 1
find that the Appeals Coﬁrt’s decision is neither “contrary to, [n]or involved an unréasonable
~ application of, cleaﬂy established Federal law, as defermined by the Supreme Court of the United
States,” and thus merits deference. See 28 U.S.C. § 2254(d). I therefore recommend that the Court
GRANT Respondent’s cmsS—motion for summary judgment as to Ground Two.
The Supreme Court has said that “[t]he purpose of -the Sixth Amendment guarantee of
coﬁnsel is to ensure that a defendant has the assistance necessary to justify reliance on the outcome

of the proceeding.” Strickland v. Washington, 466 U.S. 668, 691-92 (1984). This guarantee of

counsel ensures not merely formal appointment of an attorney, but the right to a “reasonably
competent attorney . . . acting in the role of an advocate.” Cronic, 466 U.S. at 655-56 (citations
omitted). The right to counsel therefore is constructively denied when “the surrounding

circumstances ma[k]e it so unlikely that any lawyer could provide effective assistance that
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ineffectiveness [is] properly presumed.” Cronic, 466 U.S. at 661 (characterizing the circumstances

surrounding representation provided to the defendants in Powell v. Alabama, 287 U.S. 45 (1932)).
Consistent with these notions, the SJC more recently described the constructive denial of counsel
as occurring when “the defendant essentially is denied the assistance of any qualified attorﬁey who

could theoretically represent him in a way that does not undermine our trust in the adversary

system.” Felton II, 2015 Mass. App. Unpub. LEXIS 729, at *3;4 (quoting Commonwealth V.
Valentin, 470 Mass. 186, 197 (261’4)). | |
Far from a decision that is contrary to or unreasonably applies these precedents, the
Massachusetts Appeals Court’s rejection of Petitioner’s constructive denial of counsel claim
faithfully adheres to them. Its analysis of Petitioner’s claim focused on counsel’vs'perfonnance, on
the effect of the closure during jury empanelment on thaf perforrﬁance, and on the reliability of the
outcome of Pétitioner’sv trial. The Appeals Court described vPetitioner’,s trial counsel ‘as
“competent” and “well-prepared . .. at all critical stziges' of the proceedings, including jury
empanelment.” Id. at *3 (citing Cronic, 466 U.S. 648). In this regard, the Appeals Court found
that circumstances in which “the.defendant essentially is denied»the assistance of any qualified
attorney Who could theoretically represent him in a way that does not unaermine our trust in the
vadversary syst_ém ... did not happen here.” Id. at *4. Separately, the Appeals Court found that
Petitioner did not show that “he was prejudiced by the closure” and concluded that “there was
[thereforc;,] no risk that justice miscarried.” Id. at *3. Finally, focusing on the .very narrow 1ssue .
of the courtroom closure, the court further not;:d that the courtroom closure did not actually prevent
Petitioner’s counsel from effectively assistim.soJ him, e1nphasizing that Petitioner “did not inform_hig

counsel or the judge when he saw his family being escorted from the court room.” Id. at *4.
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| These conclusions easily sqﬁare with Supreme Court jurisprudence. The trial record makes
‘clear that the closure,.though a structural error, affected no more than trial counsel’é ability to
object to the closure. Petitioner and trial counsel actively participated in the jury selection process,
and Petitioner himself accompanied his attorney each time the tr'ial coqrt questioned potential
jurors at sidebar. (Docket# 1-1at61.) The Appeals Court expressly noted that during this process,
counsel was “competent” and “well-prepared.” Felton II, 2015 Mass. App. UnpuB. LEXIS 729,
at *3. Trial counsel testified that she did not notice the absence of Petitioner"s family from the
courtroom because she was “focus[ed] on picking a jury that dey.” (Docket #1-1 at.5\4-55:)
Altﬁough Petitioner’s family and supporters were excluded during empanelment, the jury venire,
~ from which the petit jury was chosen, observed the jury seleetion process. (See id. at 43-45.) The |
court officers who initiated the closure did not lock the courtroom door or display a sign waming;;,'
the public not to enter the courtroom. (See id. at 48.) As noted supra,'! i’etit_ioner has not alleged
that any of the “potential harms” of a courtroom closure came to pass at any point‘ih his
proceedings: his filings contain no suggestion that a juror lied during voir dire, no allegation of
attorney or judiciai misconduct, andﬁ no suggestion that any participant failed to approach their
dﬁties with neutrality and serious purpose. Cf. W_eagg,.lﬂ S.Ct. at 1913 (citing In re Oliver, 333
U.S. at 269 n.22). Moreover, once the petit jury was empaneled, the entire balence of the trial was

conducted openly and publically. (Docket #1-1 at 9.) Finally, the Appeals Court rejected claims

of alleged errors that Petitioner has sought to attribute to his trial counsel. See generally Felton I,

2011 Mass. App. Unpub. LEXIS 10. This record fully supports the Massaehusetts Appeals Court’s

finding that the closure was not the type of “surrounding circumstance” from which a constructive

- M See gupra Part [11.B.1.ii.c.
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denial of counsel can be inferred or that calls into question the reliability and fairness of
' Petitioner’s tria'l'.v
For these reasons, I re_éommend that the Court DENY Petitioner’s Motion for Partial
Summafy Judgment (Docket #13) and GRANT Respondent’s Cross;M‘o'tion for Summary
Judgment (Docket # 22) as to Ground Two. | |
| C. Motions to Amend .and Supplerﬁent the Petition
Because Respondent has moved for summary' judgment as to Ground Four, which
Petiﬁoner did not include in the original petition, I ALLOW Petitioner’s motion to amend the
petition to add Ground‘ Four and to clarify the wording of Ground Two. (Docket #9.) However,
because I recommend that sﬁmmary judgment should enter in Respondent’s -favdr on all four
gr_oundé, see supra, I DENY as futile Péﬁtioner’s other motions to amend and supplement the
petition. (See Docket ##28, 34, 36, 38, 41, and 43) |
D. Motions for Bail
I turn next to Petitioner’s 1ﬁotions for bail. On November 9, 201 6,. Petitionef filed a Motion
for Bail én Recognizance pending this Cbﬁrt’s decision on his petition for habéas _co.vrpus. (Docket
#10.) Petitioner then filed a Motion to Defer Judgmeht on his Motion for Release pending this
Court’s decision _oﬁ Petitioner’s Motion for Partial Sumrriary Judgment (see Docket #13), which
Petitioner filed in the interim. (Dock¢t #20.) On Februafy 6, 2017, after learning of an illness 1n
‘his family, Petitioner renewed his Motion for Release. (Docket #26.)
In his First Motion for Releaée, Petitioner principally contends that he should be released
from confinement on personal reco'gnizance' because of his likelihood of sﬁcce'ss on the merits.
(Docket #10.) In his Second (Renéwed) Motion for Release, Petitioher asks for release on the

grounds of “extraordinary circumstances,” namely, a family member’s cancer diagnosis. (Docket
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#26.) See Healy v. Spéncer, 406 F. Supp. 2d 129, 130 (D. Mass. 2005) (citing Glynn v. Donnelly,

470 F.2d 95 (1st Cir. 1972)).

I DENY Petitioner’s motions for bail. (Docket #10 and #26.) In assessing a motion .fo‘r
bail, courts look to whether “the petitioner has raised substaﬁtial constitutional claims upon which
he has a high probability of success.” Inman, 2015 U.S. Dist. LEXIS 147908, at *5 (quoting

Vogel, 595 F. App’x at 4 16-17). Inlight .of my recommendation that -the Court grant Reépondent’s
Crbss-Motion for Summary Judgment, see supra, I find that Petitioner cannot make sucl'l}a Showing
~ here. | Moreover, 1 find that a family member’é illness does not constitute extraordinary
circumstances warranting bail. See Inman, 2015 U.S."Dist. LEXIS'YI47908, at *S (quoting
Blockspm, 2015 U.S. Dist. LEXIS 6974, at *4 & n.2) A(“‘[F]ederal courts very rarely find
‘exceptional circumstances’ and Ve.ry rarely release petitioners before ruling on the merits of their
claims. Indeéd, there seem to be but a handful of decisions in which federal opm’ts hav¢ releaséd .
petitioners pending review of their claims.””).

I also DENY Petitioner’s Motion for Hearing (Docket #‘37) and DENY‘AS MOOT

Petitioner’s Motion to Defer Judgment (Docket #20).
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V. CONCLUSION

For the foregoing reasons, I recommend that the Court GRANT Respondent’s
Cross-Motion for Sumfnary Judgment (Docket #22) and DENY Petitioner’s Motion for Partial
Summary ] udgment (Docket #13)." |

Further, P.etitioner’s First Motion to Amend Habeas Corpus Petition (Docket #9) is hereby
ALLOWED:; Petitioner’s (1) Motion for Bail (Docket #10), (2) Renewed Mqti_on for Bail (Ddcket
#26), (3) Motion for Leave to. Supplement Reply to Respondent’s Cross-Motion for Summary
| Judgment (Docket #28), (4) Motion for Judicial Notice (Docket #3 0), () Second Motion for Leave
to Supplement Replylto Respondent’s Cross-Motion for Sunimary Judgment (Docket #3.2),
(6) Second Motion to Arﬁend Habeas Petitién (Docket #34), (7) Second Motion for .Judicial Notice
(Docket #35), (8) Third Motion to Amend Habeas Petition (Docket #36), (9) Motion for Hearing
(Docket #37), (10) Motion to Supplement Proposed Amendment to Hébeas Petition (Docket |
#38), (11) Fourth Motion to ArnendrHabeas Petition (Docket #41), and (‘12) Fifth Motion to |
Amend Habeas Petition (Docket #43) are hereby DENIED; and Pgtitioner’s Motion to Defer

Judgment (Docket #20) is hereby DENIED AS MOOT.

/s/ David H. .Hennessy
David H. Hennessy
United States Magistrate Judge

12 The parties are hereby advised that any party who objects to these proposed findings and recommendations must
file a written objection thereto within 14 days of receipt of this Report and Recommendation. The written objections
must identify with specificity the portions of the proposed findings, recommendations, or report to which objection is

made, and the basis for such objections. See Fed. R. Civ. P. 72(b)(2). The parties are further advised that the United
© States Court of Appeals for this Circuit has repeatedly indicated that failure to comply with Rule 72(b) will preclude
further appellate review of the District Court’s order based on this Report and Recommendation. See Keatingv. Sec’y
of Health & Hum, Servs., 848 F.2d 271, 275 (1st Cir. 1988); United States v. Valencia-Copete, 792 F.2d 4, 6 (1st Cir.
1986); Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1st Cir. 1980); United States v. Vega, 678 F.2d
376, 378-79 (1st Cir. 1982); Scott v. Schweiker, 702 F.2d 13, 14 (Ist Cir. 1983); see also Thomas v. Am, 474 U.S.
140 (1985). :
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United States Court of Appeals
For the First Circuit

No. 18-1317
IN RE: RICHARD FELTON,

Petitioner.

»

Before

Howard, Chief Judgve,
Kayatta and Barron, Circuit Judges.

JUDGMENT
Entered: April 13,2018

Petitioner Richard Felton has filed an "emergency petition for a writ of mandamus,”
essentially inviting this court to decide now whether the district court erred in recently denying 28
U.S.C. §2254 relief. Having reviewed the petition and relevant portions of the record, we .
conclude that the extraordinary remedy of mandamus relief'is not in order. See In re Justices of
Superior Court Dep't of Massachusetts Trial Court, 218 F.3d 11, 15 (Ist Cir. 2000) (general
mandamus principles); see also In re Urohealth Systems, Inc., 252 F.3d 504, 507 (1st Cir. 2001)
("[1]t is well-established that an extraordinary writ, such as a ... writ of mandamus, may not be
used as a substitute for an appeal and will not lie if an appeal is an available remedy."). The
petition is DENIED. See Local Rule 27.0(c). Any remaining pending motions are moot.

By the Court:

s/ Mar,éaret Carter, Clerk

cc: ,
Richard Felton
Susanne G. Reardon



