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QUESTIONS PRESENTED

L | Whether the United States Court of Appéals.for the 'First Circuit contravéned this
Court's holding in Terrell v. Morris, 493 U.S. 1 (1989) (per curiam), when it affirrﬁed a
Federal District Court decision that was not thé District Court's actual decision‘é

II. The state court concluded that petitioner's Sixth Amendment right to public trial

was violated when the courtroom (for an entire phase of trial) was ordered closed to the - -

. public without the trial court considering any of the factors illuminated in Waller v.
Georgia, 468'U.S. 39 (1984). In light of that state court determination, and this Court's
holding in Presley v. Georgia, 558 U.S. 209 (2010), did the United States Coﬁrt of
Appeals for the First Circuit. error by conclﬁding that .petitioner failed to'demonstrate
the violation of a constitutional right, as its sole basis for denying certificate of
appealability from denial of both the pe-titibnei“s §2254 heibeés petition, and his Rule

60(b)(6) motion to vacate?

III. Defense counsel testified that she would have objected to the courtroom closure

that took place for all of jury selection during petitioner's trial had she been notified. In -

view of that tes'timony, did the court officer's surreptitious order to close the courtroom
during petitioner's trial constitute a Sixth Amendment denial of counsel resulting from

state interference "preventing [counsel] from assisting the accused during a critical

stage of the pro‘ceedin.g," United States v. Cronic, 466 U.S. 648, 659 n.25 (1984)? If so, _



- did the United States Court of Appeals for the First Circuit error by concluding that
-~ petitioner failed to demonstrate. the violation of a constitutional right, in its order
denying a certificate of appeal—ability from denial of both the petitioner's §2254 habeas

petition, and his Rule 60(b)(6) motion to vacate?
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PETITION FOR WRIT OF CERTIORARI

Richard Felton reepectfully peritiens- for a writ of certiorari to re‘view the judgment of

the United States Court of Appeals for the First Circuit.

OPINIONS BELOW

The March 25, 2019 opinion of the Court of Appeals denying panel rehearing is
unreported and attached ers Appendix A. The February 14,‘ 2019 panel opinion of the
Cqurt of Ap‘peals denying Mr. Felton a COA with respect to the denial Qf both his §2254
peﬁtion and his Rule 60(b) motion to vacate that judgrnent is unreported dnd attached
as Appendix B. The February 12, 2018, Order of the United States Disfrict Court'for
~ Massachusetts denying Mr. Felton's request for COA with respect to denial of his R_ulev
-~ GO(b) motion to vacate is nnreported and attached as Appendix C. The February 20,
2018, Order of the United States District Court for Massachusetts denying Mr. Felton's
Tequest for COA with respect to the denial of his §2254 petition is unreported andl
attached as Appendix D. The March 20, 2018, Order of the United States District Court '
denying Mr. Felton's request for Rule .60(b) relief 1s unreporred and attached as
Appendlx E The February 12, 2018, Order of the Umted States District Court for
Massachusetts adopting the Maglstrate Judge's report and recommendatlon and
denying Mr. Felton's §2254 petltlon is available at 2018 U.S. Dist. LEXIS 33922 (D.
Mass. 2018), and attached as Append1x F. The September 27, 2017, Order Report and
Recommendation of the Magistrate Judge of the Unlted States District Court for the
- District of Massachusetts 18 available at 2017 U.S. Dist. LEXIS 218707 (D..Mass. 2017),

and attached as Appendix G.



JURISDICTION
The Court of Appeals entered its judgment on February 14, 2019. Petitioner filed his
request for rehearing on February 28, 2019. The Court of Appeals entered its judgment
of denial with respect‘ to the rehearing on Mérch 25, 2019. This Court has jurisdiction
under 28 U.S.C. § 1254(1). .
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
This case involves a state criminal defendant's constitutional rights under the Sixth
and Fourteenth Amendments.
The Sixth Amendment provides' in relevant part:
In all ¢riminal .prosecutions, the accused
shall enjoy the right to . . . public trial, . . .
and to have the assistance of counsel for
his defense.
The Fourteenth Amendment provides in relevant part:
... nor shall any State deprive any person
of life, liberty, or property, without due
process of law.

This case also involves the application of 28 U.S.C. § 2253(c), which states:

(1)  Unless a circuit justice or judge issues a certificate of appealability, an appeal
may not be taken to the court of appeals from :

(A) the final order in a habeas corpus proceeding in which the detention
complained of arises out of process issued by a State court; -

(2) A certificate of appealability may issue under paragréph (1) only if the
applicant has made a substantial showing of the denial of a constitutional right.



STATEMENT OF THE CASE
A. Introduction | |
. Multiple inétances of flagrant judicial disobedience threafens to not only undermine
the integrity of fhese §2254 habeas procéedings,'but also the sacrosanct trust that exists
in the law as an institution. First, the District Court declared a state procedural rule
" to be an 'adequat"e' bar to federal review éf petitioner's Sixtil_ Amendment public trial
claim, despite its simultaneous conclusion that said rule was fraught with "split[s] in
authorities" and "uncertainty in | [Massachusetts] law" at the time of petitioner's
purported procedural defaults (Appendix_..G, at 14). In response, petitioner entreated
before both the District Court and the Court of Appeals for the First Cirquit, asserting
“that the District Court's findings of splits and authqrity and uncertainty ip the State's
procedural law, mandated a ..finding of inadequacy (Appendix M, at Docket Entry
08/31/2018; Appendix N, at, Docket Nos. 53, 54, 55, 57 & 58). If, is well-settled that"
“[s]ta’lceA rules couﬁt as 'adequate' [only] if they are 'firmly estéblished and regularly'v
followe_d."vJohnson v. Lee, 195 L.Ed. V2d 92, 9_5 (2016')-. (quoting Walker v. Martin, 562
U.S. 307, 316 (2011)). Yet, and still, while there can be nothing fifmly .-established and
- regularly followed about a state rule that is fraughtlwith "split[s] in authorities" and
"uncertainty in the lax‘&" (Appendix G, at 14), neither lower»federal court took any
corrective action fo a.lign the District Court's findings with this Court's explicit
mandate.
The District Court's detérmination of 'adequacy' was left uncorrected by the First

Circuit, because First Circuit's adjudication of petitioner's request for a certificate of



' appealébility (COA), introduced yet anothér layer of ju_ciicial disobedience far beyond
anything that the District Court had done. Indeed, the. First Circuit concluded that a
complete- courtroom closure for an entire phase of tlciéﬂ without considering a single}
'_factor illuminated in Waller v. Georgia, 468 U.S. 39, 48 (1984), did not demonstrate a
constitutional violation sufficient 'to Warranf the issu‘ance of a COA. (Appendix B). This
ruling was shocking; and was rendered in direct contravention of this Courf‘s holding
in P;”esley v. Georgia, >558 U.S. 209 (2010). In addition, it ignored both the District
Court's finding thaf petitione_r had presented "a colorabie claim that his constitutional
rights were violated when the courtroom was close.d to thé public during _jury
"empaneln.lent" (Appendix D, at 4), ‘and the state court's finding that petitioner indeed
suffered a violation of his right to—p.ublic trial. (See infra at 9-10). Yet, despite all of that
contraventiop, petitionef's efforts to gain the First Circuit's adherence to this Court's
precedent case law, by way of a petition for rehearing (Appendix A), was sumrﬁarﬂy
dismissed by the First Circuit.

The flagrancy in these judicial anomalies,. produces a real danger to our system of
ji'lstice. They threaten to "injure[ ] not jﬁst the defendant, but the law as an institution."
AR‘ose v. Mitchell, 443 US 545, .556 (1979). Indeed, over thirty;five years ago, this Court
made clear that "unless we wish anarchy to pre\}aﬂ Within the federal judiéial system,
a px‘eéedent of this Court must be followed by the lower federal courts." Hutto v.b Dauts,
454 US 370, 375 (1982). Given the fact that, here, petitioner made numerous attempts
to compel the lowe‘r courts compliance with this Court's precedent case law, the lower

federal court determinations at issue must "be viewed as having ignored, consciously .



. ., the hierarchy of t_he federal court system created by the Constitutioﬁ and Congress." -
Davis, 454 U S. at 374-375. L

Finall&, in this case, an illicit courtrodﬁi closul_"ebwas ordered and orshestrated by a
state court ofﬁcer behind the backs of the trial judge, the prosecuﬁor'and defense -
counsel for all of jury empanelment. (Appendix K, at 4-6). These facts give rise to the
ﬁnél question presented by this petition. Nénisly, what, if any, resulting error occurs
when s'tate. agents orchestrate constitutional.violations behind the back of defense
counsel -- effectively impeding counsel's efforts to act on behalf of their client during
the throes of trial? Petitioner firmly submits that, in this case, state interference
affected trial counsel's ability to protect his constitutional right fo public trial, abridging
his Sixth Amendment guarantee to the uninterrupted guiding hand of ‘couns‘el. See
Uﬁited States v. Cronic, 466 U.S. 648, 659 n.25 (1984) ("The Court has uniformly fouﬁd
constitutiorial érrbr without any ~showing of prejudice when coupsel was either totally
absent, or preveﬁted from assisting the accused during a critical stage of the
proceedihg.”) (ciﬁations omitted) (emphasis added).
B. State Trial Proceedings

Petitioner's j-ury trial started on March 5’; 2008 in the Superi_o'r Court of
.Massachuse.tts ("Superior Court" or "state court"‘), for tile charges of rape and
kidnspping. '. (Appendix K, at 3). The first day of trial consisted prima.'rily of jury
selection. (Appsndix K, at 4-6). On that day, petitioner's mother, father, g’irlfriend and
church pastor were all presen’s in the courtroom Seated in the viewing gaﬂery.

(Appendix K, at 4-6) ("petitioner's supporters"). The first phase of the jury selection was

5



a general voir dire, with all the jurors being ushered into t;he courtroom, seated in the
viewing gallery, and asked a series of general questions to which they Weré to answer
in the affirmative or the negative by raising their hands (Appendix L, at 9). Prior to
that however, petitioner's supporters were ordered to leave the courtroom by a state
court ofﬁ_cer.who told them that they Wére not allow_ed‘ to be in the courtroom during
: j.ﬁry selection. (Appendix L, at 9). N.eithe.rbth_e trial judge, the prosecﬁtor or defense
,counsel were alerted to the orcier given by the cour‘t officer to close the courtroom --

hence, there was no _objectioﬁ by defense counsel nor was t‘here any consideration of
' Waller factors“prior to the closure‘ (Appendix K, at 5-6). |

| The‘setizond_pha.l'se_ of the jury selectionzwas an individual voir dire. For this, jurors -
were ushered outv of the courtroom and into a waiting room where they would be called
back into‘the courtroom one-by-one, and questioned on the witness stand. Petitioner's
supporters were not allowed to reenfer the coﬁrtroom during this phase of the jury
selection either. (Appendix L,at9). Ultimatély, day one of trial concluded with fourteen
juroré .bein.g selecfed, and petitioner's supportefs were never allowed back into thé
courtroom that day. (Appendix K, at 10). On Mérch 10, 2008, petitioner was convicted,
and on March 11, 2008, was Sent_enced to serve six-to-eleven years in state prison, with
five years of probafion to serv.e.from and after that s‘enten_ce. (Appéndix 0O, at 6)." |
C. State Post-Conviction Proceedingsb

1. Mr Felton's First Motion For New Trial
Petitioner's first métion, for new trial was filed on September 22, 2009 by appellate

: cozunsel retained by his family. (Appendix O, at 7). In that motion he asserted that trial |



counsel's failure to confront the complainant with substantial inconsistences in her
rape allegation, as well as contradictions in her .medical records, provided ineffective
" assistance of counsel. Petitioner did not raise a Sixth Aﬁendment public trial violation
in this first mofioﬁ for new trial. On J anuary 22, 2010, that motion was denied without
~a hearing. (Appendix O, at 7).

2. Mr. Felton's Direct Appeal

In March of 2010, petitioner filed, with counsel, his direct a'ppeal in the MAC. .That
direct appeal was consolidated With the appeal from the denial of his first motion for
new trial. Se_e' Commonwéalth v. Felton, Massachusetts Appeals Court No. 2009-P-
1137. Petitioner did not faise a Sixth Amendment public trial violation in this direét
appeal. On January 4, 2011, petltloner s direct appeal was denied, and petitioner did
not seek further appellate review to the Supreme dJudicial Court of Massachusetts
| V(SJC). See Commonuwealth v. Felton, 78 Mass. App. Ct. 1118, 939 N.E.2d 135 (2011).

3. Mr; Felton's 'Sec'ond. Motion For New Trial |

On March 23, 2011, petitioner, acting pro se, filed in the state court his second |
motion for new trial asserting,. for theﬂ first time, that his Sixth Amendfnent right to
- public trial was violated when courtroom doors were ord‘e‘red closed to the public for the
entirety of jury selection. (Appendik 0, at 7). In support of the motion, petitioner filed
aflﬁdavité from the state court ofﬁcer that galve‘ the order to close the courtroom, his
mother, father, girlfriend, church pastor, former trial counsel, former appellate counsel,
as well as from himéelf. (Appendix L). The state court ordered an evidentiary hearing.

(Appendix O, at 8).



During the hearing, the state court '.officer testified that he remiembered
petitioner's trial, and remembered giving the order to petitioner's supporters to leave
the courtroom during jury empanelment. (Appendix L, at 9). The court officer testified
that this had been .his customary practice throughout his career, and that when he gave
the order to clear thé pﬁth from the courtroom, he would not permit anyone to reenter
the courtroom until jury selection was over. (Appendix L, at 11-12). Petitioner's
supporters testifled consistent with the court officer's account of his order to exclude -
the public from the courtroom vduring empaﬁelnient. (Appendix L, at 40-78). Petitioner
himself testified that while he witnessed his family leéving the courtroom at the start
of jury seiéction, he did not knéw what was going on. (Appendix L, at 79). He explained
that it was not until later.that night, éftér jury selection had ended and he Wés at home
with.his family that they told him they had been ordered to leave the cour_trooni by the
court officer. (Appendix L, at 80). Petitioner then explained that even though he was
then made aware -Qf what happened, he just thought it was normal courthouse
procedufe to clqse the courtroom because trial counéel had never explained the public
trial right to him. (Appendix L, at 80).

‘Former trial counsel cohﬁrmed that she never informed petitioner of his right to
public trial. (Apf)endix L, at 19). Triallcounsel also testified thaf she was unaware that
aLn order to cidse the courtroom had been given, (Appendix L, at 20-21), but explained
that she was aware of petitioner's Sixth Amendment right to public trial, and would
have objected had the court officer alerted her to his order to close the courtroom.

(Appendix L, at 27-28). Former appellate counsel testified that he was cdmple.tely



unaware that a courtroom closure had taken place at petitioner's trial because the trial
record was completely devoid of any eifidenee that a closure had taken'place. (Appendix
L, at 34). Hence, in petitioner's first post-conviction motion for new trial the public trial |
issiie was not raised. However, counsel went on to explain how in 2010, the SJC
released its decision in the public trial case of Common_we_alth v. Cohen (Ne. 1), 456
Mass. 94, 921 N.E.2d 906 (2010), and how the release ef that decisioil made petitioner
aware of his right to public trial for the first time. '(AppendiX'L, ét 34). Former appeliat_e '
counsel explz‘iined that it was at this point that petitioner began to ceriie to him
complaining of the courtroom closiife that occurred at his trial. (Appendix L, at 34).
Appell’ate counsel stated that petitioner brought the issue to his attention three or four
times While his appeal was pending (Appendix L, at 34), but acknowledged that he
neither investigated the ‘issue nor sought to. raise the issue because there was no
objection lodged at trial. (Appendix L, at 35-36).

Ultimately, the state court determined that the courtroom was indeed ordered closed
by a state court officer for all of petitioner's jury selection, and that petitioner's mother,
father and girlfriend were all excluded as a result of the closure. (Appendix K, at 4-6).
. The state court also found that the closure Wasl done without the knowledge of the trial
judge, prosecutor or defense courisel, and that no Waller fa_ctors were considered prior
to closure. (Appendix K, at 5-6). The state court also found that the petitioner was
ignorant of his public trial right because his trial counsel neiier informed him of the
right. (Appendix K, at 20). Finally, the state court also found former appellate counsel

provided ineffective assistance in failing to investigate and raise the Sixth Amendment '



public trial issue in petitioner's direct appeal. (Appendix K, at 24-26). In the end, the -
state court'reversed petitioner's‘ convictions and released him on bail pending thei
prosecntion‘s appeal. (Appendix O at 10). |

a. The state prosecutor's appeal to tlie MAC -

Following Vthe reversal of petitioner's convictione by the Superior Court, the |
prosecution appealed the order of reversal ’co the MAC. In that appeal, the prosecution's
sole objective was to get the MAC to ‘retro'actively apply the procedural waiver doctrine
aigainst peti’iioner‘s public trial claim. Speciﬁcally, this was the prosecution's.argument: \

- Recent Decisions By The Supreme J udicial Conrt Consistent

With The Arguments Made In The Commonwealth's Initial Brief

Require Determinations That [ ] The Courtroom Closure Claim

Was Procedurally Waived Because It Was Not Raised At Trial,

In The First Motion For New Trial Or On Direct Appeal e
(Appendix Q, at 1). This argument. by the prosecution was made despite thefact that it
was asking the MAC to retroactively invoke a doctrine of la\iv to a past period of time
| When'the MAC was uniformly not applying and refusing to eipply that doctrine of law.
in cases alleging public trial iziolation. See Commonwealth v. Aleborcl, 80 Mass. App.
(lt.' 432,953 N.E.2dl744 (2011) (refusing to apply procedural Weiiver in the public trial
context). Nonetheless, as the prosecution's aforementioned argument suggeets,' While
its ‘appeal from reversal of petitioner's convictions was pending in the MAG, the
procedural law as it applied in public trial cases changed in Massachusetts. Speciﬁcally,
in 2014, the SJC released decisions in two public trial cases holding that the pi_"ocedu_ral

waiver doctrine was now -applicable in the public trial context. See Commonwealth v.

‘Wall, 469 Mass. 652, 15 N.E.3d 708 (2014), and Commonwealth v. LaChance, 469 Mass.
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854, 17 N.E.3d 1101 (2014).

In resp‘onse,v petitioner's bail was revoked, and the state court .judge cited as
referén:céd within the prosecution's state appéllate brief -- the following reason for
revoking petitioner's bail:

Based on signiﬁcaht changes in the doctrinal framework on

the issues of waiver and prejudice that needs to be shown

relative to . . . the context of a public trial, it appears to the

[clourt that the defendant's likelihood of success on appeal

1s now remote. -
(Appendix Q, at 2). ‘In repiy to the prosecutiori"é state appellate brief petitioner argl.le’d | |
~ that he had not procedurally waived the public ;crial claim considering the sﬁfreptitious
nature of the closure (Appen'dix R, at 8), aﬁd a—lso_ asserted that he was denied counsel's V
assistance when his trial counsel was impeded from preventing the public trial violation
that occurred during allvof jury eﬁlpanelment. (Appendix R, at 15).

Ultimately, in 20i5, the MAC reversed the 2012 new trial order petitioner had- '
achievéd iﬁ the Supérior Court., by inVéking, retroactively, thé procedural Waivér
doctrine, just as the prosecution had requesté,d. See Commoﬁwealth v. Felton, 87 Mass.
App. Ct. 1134, 33 N.E.Sd.-1267 (Unpub. Décision) (2015) ("The Commonwealth clairﬁs
that by failing to objecf to-a court I'OOIIII clos"ure during jury empanelment, and by failing
to raise the issue in his first inotion’ for new trial, the deferidant waived his right to a
. public trial. lWe agree.). Notably, in fnalu'ng that decision, the MAC stated that
petitioner's 'fcase is controlled in ail material respects by Cqmmonwéalth v Wall, 469

- Mass. 652, 15 N.E.3d 708 (2014), and Commonwealth v. LaChance, 469 Mass. 854, 17

N.E.3d 1101 (2014)." FeZion, supra. Both of these cases, however, were decided years
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after pefitioner sﬁpposedly defaulted his public trial claim. (emphasis added).
Moreover, the MAC also expressed this view with respect tq petitioner's assertion that
his defense counsel was not aware of the closure at no fault of her own: "The fact that
[defense] counsel was not aware of the closing of ‘the.court rooi:n' 18 immaterial to
determining whether the right has been procedﬁrally waived." Felton, 'supra at n.2
(citations omitted).

The rea.soh the MAC relied o heavily on the Wall and LaChance decisions in -
reversing petitioner’s Qrder for new trial, was because "[blefore LaChance and Wall, it
‘was not clear [in Massachﬁsetts law Whether] the defendant had waived his right to a |
public trial by failing to object when his family members were asked to leave the
courtroom during jury empanelment." Felton, supra. Indeed, the MAC noted that the
motion "judge reluctantly allowed the [petitioner's] motion for new 'tﬁal based on the

| sfate of [Massachusetts] law in 2012." Id. "The judge“ [ ] felt constrained to allow the
[petitioner's] motion even though the claim was made for the first time in his second
motion for new trial." Id. The MAC explained however, that "LaC'hance and Wd’ll have
| since [settled this] issue[ ]." Id. Speciﬁcally, in. LaChance the SJC determined that
"Iw]here counsel fails to lodge a timely objection‘to the closure of the court room, the
defendant's claim of error is deemed to be procedurally waived." LaChance, 469 Mass_.
at 857. In Wall, the SJC determined that "[a] procedural waiver may occur where . . .
defense counsel did not ébject to any alleged court room cllolsure ét trial, and the
defendant failed to raise the claim in his first motion for new trial." Wa}ll, 469 Mass. at -

673. Notwithstanding the SJC's pronouncements in its Wall and LaChanée decisions,
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the reality is this: LaChance and Wall stand in stark contrast to the procedural law in
place (and in practice) in Massachusetts at the time of petitioner's purported defaults.
Indeed, from the 2000 to 2014, the MAC both did not and would not apply procedural
 waiver in the public trial context. Starting in 2000, the MAC reversed a defendant's
convictions for the violation of his public trial i‘ight without cohsidering procedural
waiver despite trial counsel in that case purposely choosing not to object. See
Commonuwealth v. Patry, 48 Mass. App. Ct. 470, 475-476, 722 N.E.2d 979 (2000). Patry
was decided eight years before petitioner's 2008 trial. Then, just a year after petitioner's
fri_al, and 20 days pridr to him filing his first motion for new trial, the MAC in
Commonwealth v. Edward, 74 Mass. App. Ct. 162, 912 N.E.2d 515 (2009), explicitly
refused to apply the procedural Waivef doctrine to Edward's unobjected-to public trial
claim. Id. at 163, 173. See also Commonwealth v. Baran, 74 Mass. App. Ct. 256, 294-.
297, 905 N.E.2d 1122 (2009) (same). Then, again, in 2011, after petitioner's direct
appeal had already been decided, the MAC refused to apply the procedural waiver
doctrine, referring to, and quoting, its earlier decision in Edward, supra:
"We held in Edward — a case involving a new trial motion
brought fifteen years after trial and more than thirteen years -
after the defendant's conviction was affirmed on direct
appeal — that a conclusion that the defendant's right to
public trial was violated does not lead us to the substantial
risk of a miscarriage of justice analysis that would be
involved in assessing other errors that, like this one,
were not timely raised."
Commonuwealth v. Alebord, 80 Mass. App. Ct. 432, 438, 953 N.E.2d 744 (2011) (quoting

Edward, 75 Mass. App. Ct. at 173)) (internal brackets and quotatior marks omitted).

With respect to petitioner's state interference denial of counsel claim, and his

13



meffectiveness claim against his appellate coﬁnsel, this was the MAC's disposition:
"[friél] counéel was not prevented from assisting the defendant during empanelmet
because, as the motibn judge (who was also the trial judge) found, the defendant did
not infb}"m his counsel or the judge when he saw his family being escorted from the
courtroom. The defendant's additional claim that his appellate counsel was ineffective
1s without rﬁerit." Feltoﬁ, supra at *2. Petitioner then appealed to the SJC in an
épplication for further appéllate review, and on December 22 2015:, that application
was denied. (Appendix Ij.
D. Mr. Felton's §2251i Hébeas Petitionl

1. The Federal Distric£ Court

Pursuant to 28 U.S.C. §2254 in the Federal District Court, petitioner timely ﬁled
his petitioﬁ for writ of habeas corpus.? In that original petition he asserted three
grounds for reliéf, (see Appendix N at Docket #1), but petitioner later moved to amend
his petiti‘on to state the following four grounds:
GROUND ONE: ’fhe ti"ial court committed éutomatic reversible error, when it secretly

“closed the courtroom during empanelment without considering Waller factors.

-

1 Petitioner notes that he did previously seek writ of certiorari in this Court on direct review
from the Massachusetts state court of last resort. Both that petition, and his petition for rehearing
were denied. See Felion v. Massachusetts, 137 S. Ct. 212, 196 L.Ed 2d 164 (2016), rehearing denied,
197 L.Ed, 2d 238 (2017). Petitioner did not raise the issues presented by questions one and two of the
instant petltlon :
2 Following the December 22, 2015 denial of petitioner's application for further appellate review .
by the SJC, petitioner filed a third motion for new trial on January 26, 2016 in the state court -- and '
the appeal from the denial of that motion was still pending at the time petitioner filed the instant
petition seeking certiorari in this Court. The filing of his third motion for new trial in the state court on
January 26, 2019 effectively tolled the time for filing his §2254 habeas petition in the Federal District
Court, but the petitioner nonetheless filed his §2254 petition anyway.
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GROUND TWO: The structul_ral defect public trial Violation accoxﬁpﬁshed behiﬁd :
defense counsel's back rendered the. entire trial fundamentally unfair, and
constructively denied thé petitioner counsel altogether bécause it became impossible
for defense counsel to énsﬁre é fair trial for the petitioner, which the Supreme Court
‘has said is the entire purpose of counéel under the effective assistance guarantee of the '
Sixth Amendment.
GROUND THREE: | Statel. interference prevénted counsel from assisting this
petitioner for an entire phase of his trial. | : |
GROUND FOUR: The state court's procedural rule that first faults a defendant for
failing to object to a public trial violation that was hidden from defense counsel, and
then requifes a prejudice demonstrétion requirenient in order to obtain réliéf, is an
inadequate state procedural ground, because it lacks any.fair or suBstantial support in
prior state law and was applied freakishly.
(Appendig Nat Doc;ket #9). The Federal District Co-urt later allowed petitioner's motion
to amend his hgbeas petition with the additional Ground Four in.adequacy claim (herein
referred to as "first motion to amend Ground Four"). (Ap'pendixN at Docket # 49 & 50).
On December 12, 2016, petitioner filed a motion for summary judgement with
respect to Ground Three of his petition. (Appendix N at Docket # 13). On January 23,
2017, the respondent, Massachusetts, replied to petitioner's habeas petition and h}isv
motioh_for summary judgement, by filing a cross-motion for summary judgement.
(Appendix N at Docket # 21 & 22). This is where petitioner's Ground Three and Ground

Four claims first began to be misconstrued as public trial claims -- i.e., the respondent
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st‘arted a legal conundrum that rippled éver into the District Court's assessment of the
claimé. Specifically, the respondent, on page one of its opposition, wrote: "The
opposition is based on the petitioner's procedural defaﬁlt of the public trial claims‘
raised in the petition (Grounds One, Three, and Four) . ..." (Appendix N at Docket #
21 af pg 1). It is obviqus just by viewing the aforementioned_foﬁr grounds raised by
petitioner's habeas pieading, that ‘Groun.ds Three and Four are not public trial claims.
In reply to the respondent's opposition and cross-motion for sumlﬁary judgemeht,
~ petitioner sought fo add an additional Ground Four claim by way of a motion to amend
(herein referred to as "second motion to amend Ground Four”).. In thét motion, and
subsequent mbtions filed on the issue, petitioner claimed that the state procedural ruie
invoked as a bar to federal review of his Ground One public trial cléim, was novel and
unforeseeable. (Appendix N at Docl%et # 32, 33, 38, 41 & 43). Specifically, petitioner
asserted that the procedural rule invoked by the state as a bar to federal reviéw,‘was
not in place at the time of petitioner's purported..defa}llts, but rather, was a new state
court practice. (Appendix N at Docket # Bﬁ, 33, 38, 41 & 435. In the end, Magistrate
- . _
Judge Davidleennessey issued a negative report and fecomme.ndat_io;l ("R&R”).
(Appendix G). ,
In that R&R, the Magistrate Judge, in relevant part, determined that petitioﬁer's
second motion to amend his Ground Four claim, was "futile." (AppendixiG, at 8). The
Magistrate Judge reasoned that;
"Petitioner's argument that he would not been found to have
waived his public trial claim had he raised it on direct appeal in

2009 ... —rather than having it heard in 2015 on appeal from
his second motion for new trial, after LaChance and Wall were
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decided — is [ ] speculative. This is precisely because, as the

[Massachusetts] Appeals Court determined 1n [this case], the

law was 'not clear' on this issue. Commonwealth v. Felton, [supra]

at *1. Put another way, the 'procedural barriers' Petitioner identifies

in LaChance and Wall were already part of the legal landscape.before

2009. What the SJC did in LaChance and Wall was not erect new

procedural barriers, but rather resolve a split in authorities. Hence,

given the uncertainty in the law, a court could have supportably

found waiver of petitioner's public trial claim . . . Accordingly, I find

that the Appeals Court correctly concluded that Petitioner defaulted

- on his public trial claim." ‘ -

(Appendix G, at 14) (emphasis added). The Magiétrate Judge also determined that
petitioner's Ground Three and Ground four claims were procedural_ly defaulted pub_ﬁc
trial claims. (Appendix G, at 15) ("Petitioner has defaulted on his public trial claim . . .
[a]ccordingly, I conclude that Ground One, Three, and Four of the 'petiti(.)n fail as a
matter of law, and I recommend that the District Court grant Respondent's motion for
summary judgment as to these grounds.").

In .his' objections to the Magistrate Judge's R&R, petitioner asserted that the
Magistrate Judge had misconstrued Ground Three and Four as a public trial clam, and
thus, had not properly adjudicated Grounds Three and Four of the petition. (Ap.pendix
N, at Docket # 53 at pgs. 2-11). Furthermore, following the issuance of the R&R,
petitioner immediately moved to amend his Ground Four inadequacy claims with one
final claim (herein referred to as "third motion to amend Ground Four"). In that motion,
petitioner noted that in light of the Magistrate Judge's findings of "split[s] in.
authorities" and-“uncertainty in [Massachusetts's procedural] law" (AppendinG at 14),
the state procedural rule invoked as a bar to federal review of his Ground One- public
trial claim, was not firmly established and regularly followed. (Appendix N', at Docket
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# 55). Petitioner also moved to supplement his objections to the Magistrate Judge's
R&R with the assertion that the Magistrate Judge failed to liberally construe his second |
motion to amend Ground Four. (Appendix N, at Docket # 57).

On February 12; 2018, Federal District Court Judge Timothy Hillman adopted the
Magistrate Judge's R&R (Appendix F), and denied petitioner's motions tb amend and
. to supplement. (Appendix N, at Docket # 60). The reason cited for the denial of
petitioner's third mo:uion to amend Ground Four, as well the denial of petitione.r's
motion to supplement his Obj‘ectioné,- was this: "The [E:]ourt héving adopted the R&R
the motions are denied." (Appéndix N, at Docket # 60). ’Petitioner then moved pursuant
to Fedéral Rules of Civil Procedure 60(b)(6) fo vacate the District Court's order adoptiﬁg
the R&R and (iismissing the petition, asserting multiple grounds to vacate, but thqse
grounds‘mo-st pertinent to this petition are: (1) the District Court failed to liberally
" construe petitioner's second motion to amend Ground Four,‘ (2) the District Court
- denied petitioner‘-s thirci motion to amend Ground Four without any juétification stated
or éppearing conspicuously in the record, and .(3) the District Court grossly
mischaracterized and. adjt-idicatea Grounds Three and Four as public trial claims, when
in fact Ground Three is a state interference denial of counsel claim, and Ground Four
asserts the.i/rladeqﬁacy of a state procedural rule to act és a legitimate bar. (Appendix
N, at Docket #.63 & 64).

On March 30, 2018, the Federal District Court denied petitioner's 'mot‘ion to vacate
(Appendix E), and petitioher filed a timely notice of éppeal from both. that Rule 60(b) (6).

denial, as well as the denial of his §2254 petition. Petitioner also filed a petition for
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Writ of Mandamus in the Court of Appeals for the First Circuit, praying that the First
Circuit would issue a mandate to the District Court to apply its findings of "split[s] in
authorities" and "uncertainty in [Massachusetts procedural] law" (Appendix G at 14),
to this Court's precedents outlining that state rules not firmly established and regularly
followed are inadequate as a matter of law. (Appendix N at Do‘cket #). The First Circuit,
however, denied the petition without a hearing, stating that "Petitioner Richard Felton
‘has filed an 'emergency petition for a writ of mandamus,' essentially inviting this court
to decide now whether the district court erred in recently denying 28 U.S.C. § 2254
relief. Having reviewed the petition and relevant portions of the record, we conclude
that the extraordinaixfy remedy of mandamus relief is not in order." (Appendix H).

In turn, petitioner then proceeded to seek from the District Court the issuance of
COA's from both the denial of his §2254 petition and the denial of his Rule 60(b3(6)
motion to vacate. (Appevnd'ix N at Docket #73, 86). The District Court denied petitioner's
request for COA with fespect to his §2254 pétition, holding, in relevant part, that:

"Assuming that the facts are as asserted by Felton, he has

a colorable claim that his constitutional rights were violated
when the courtroom was closed to the public during

jury empanelment. However, the MAC found that Petitioner had
procedurally defaulted this claim. Accordingly, there is

an independent and adequate state ground which bars federal
habeas relief. Reasonable jurists could not debate that
Petitioner procedurally defaulted with respect to the underlying
constitutional claim on which Grounds One, Three and

Four are based. Moreover, while there is a possibility that it
could be debated whether he was prejudiced by the closure

of the courtroom during jury empanelment, reasonable Jur1sts

could not debate that he has not established cause
for the default ”
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(Ai)pendix D, a;p 4). The District Court also denied petitioner's .request for issuanée ofa
COA with respect to petitioner's Rule 60(b)(6) motion, with ‘this dispdsi_tion:
"Petitioner's mofion to vacate failed to assert any sound leg basis for vaéating the denial
bf hi_s habeas petition. No reasonable jurist could conclude otherwise. Accordingly, to
the extent it is necessary, his motion for a certificate of appealability is denied."
(Appendix C).- | |

2. The Court of Appeals for the First Circuit .

The First Circuit consolidated both petitionér's appeal from denial of his §225.4
petitioxi and appeal from denial of his Rule 60 (b)_(G)_ motion. (Appendi); M at 2). His
request for COA's as to both was thus consolidated into one brief before the First
'_ Circuit. (Appendix M at 3). Referring énly to the portions of petitioner’s COA request
that afe pertinent to the instant petition for certiorari, petitioner asserted that: (1) the |
District Cg)urt erred in dismissing petitioner's Ground Ome public trial claim on
procedural grpunds, (2) the District Court failed to liberally coﬁstrue petitioner's
second motiop to amend GroundAFour, (3) the District Court denied petitioner‘s third
rhotion to amend Ground Four without any justiﬁcation stated or appearing
conspicuously in the record, and (4)‘the District Court grossly mischaracterized and
adjudicated Grounds Three and Four as public trial claims, Wilen in fact Ground Three
is a s_teite interferenée‘ debnial of counsel claim, aﬁd Ground Four asserts the i’nadequac’y_
of a state procedufal rule to act as a legitimate bar. (Appendix M at Docket Entry
8/31/29_18).

Then, the First Circuit, in a move that was completely unexpected, and
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incomprehensible as.a mét}ter of law, denied petitioner's request for COA with respect
to both the denial of his §2254 petitioh and his Rule 60(b)(6) motion to vacate, on the
sole premise that pefitioner "Ihas not-made a subétantigl showing of fhe derﬁal of a
constitutional right." (Appendix B). This determination not only sidestepped this
Court's precedents in both Waller énd Presley, but consciously disregarded the District
Court's conclusion to the_coﬁtrary that petitioner had indéed presehted a constitutional
claim that was "colorable" (Appendix D, at 4), and the state court's détermination that
petitioner's Sixth Amendment right to public trial was in fact violated. (Appendix K, a.t

4-6).
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REASONS FOR GRANTING THE
WRIT

Granting the Writ is necessary because this Court’s‘ precedents .must be
followed; and here, they 'Were not. They were not followed despite petitioner's
most honest attempts to encourage thello.wer court's adherence to 'tlllis Court's
precedent, timeand time agalin.. rvI‘he mgltiple levels of judicial disobedience
present in ~thi‘s case, is troubling. KneWingly chooeing not to adhere to the
explicit rﬁandates of this Court, 1s an attack'oh the hierarchy of the judicial
sy'stem. It represents -1.:he epitome of judicial anarchy -- a total disregard for the
orders that fall from the bench of thie most Honorable Court. Moreover, the First -
Circuit's refusal to issue a COA in this case onA the sole premise that petiﬁoner
demonstrated no Violdtion of a constitutional right, coﬁﬂicts directly Wifh the
state court's determination thét petitioner's Sixth Amendment right to pubhc
trial was indeed violated. This split- between these_fwo_ intimetely related state
and federal courts on such an impertant question of lfederal law, begs fer this
Court's intervention. It is for ail of these reasons, that the Court should grant
the evrit. |
I. THE COURT OF APPEALS CONTRAVENED THIS C‘OURT'S :
PRECEDENT CASE LAW WHEN IT AFFIRMED A DECISION -
THAT THE FEDERAL DISTRICT COURT NEVER EVEN MADE IN
DENYING PETITIONER A CERTIFICATE OF APPEALABILITY
In deﬁying petitioner a COA from denial of his §2254 petition, as explained

above, the District Court determined that petitioner presented "a colorable claim

that his constitutional r'ights were violated when the courtroom was closed to
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the public during jury empanelment." (Appendix D at 4). The..onl.y reason the
District Court denied petitioner a. COA, was because "the MAC foundl that
Petitioner ha[d] procedurally defaulted this claim," and the District Court thus
determined that "while there is a 'possibilit'y that it could be Idebated whether
[pétitioner] was pfejudiced by ﬁhé closure of thé courtroom during jury
_empanélment, reasonable j_urists.could not debate that he has not eét_éblished
cause for the default . . . " (Appendix D at 4) (émphasis iﬁ original). When the
petitioner challenged the District Court's decision denying issuance of a COA
‘before the FirstCilrcuit, hé asserted I‘nultiple‘ grounds for relief (Appendix M at
Docket entry 8/31/ 18),' but the First Circuit addressed none of those grouﬁds. In
fact, it hot only failed address any of those grounds, it addressed no aspect of the
District Court's rulings dismissing petitioner's §2254 habeas petition or his Rule
60(b)(6) mbﬁon to vacate. Instead, it made a bfa‘nd neW'ruhng. ‘It declared that
petitioner had not suffere'd the \.dolation of a constitutional right (Appendix B),
even though the state court squarely found facts that led it to declare that
.petltloners rlght to public trial was violated, (Appendix K at 4- 6), and the
District Court found that petitioner's public trial claim was "a colorable" one.
(App.endix D at4).In essence, the Firét Ciréuit _dﬁplicated the‘szlime type of error
that céused‘ reversai in Terrell v. Morris, 493 U.S.. .1 (1989) (per curiam), but
worse.

In Terrell, "‘[t,]he Sixth Circuit [Court of Appeals] . . . affirmed a decision

that the District Court never made, and so [it was clear that the Sixth Circuit] .'
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ne{fer reviewéd that [District] [Clourt's actual decision." Id. at 3. In the end, this
Court determined that "[r]eview of the . . . issués shouid be undertaken based
on a correct formulation of thé ruling‘in the District Couft," 1d. at 3, even thoﬁgh,
as the dissent in Terrell pointed out, "[t]he Court summarily vacate[d] [the]
opinion of the Court of Appeals for the Sixth Circuit without indicating that the
Sixth Circuit committed legal error . ..." Id. at 8 (_Chief J uétice Rehnquist, with
whom Justice White, J usfice O'Connor, and Justice ch_alia join, dissenting).

At bar, however, fhe First Circuit's conclusion that petitioner suffered no
constitutional violation. (Appendix B), i not only at odds vwith the District
Court's finding that petitioner presented "a colorable claim that his
' constitutional rights §vere Violated.when the courtroom was closed to the public
during jury vempanelment,." (Appendix D at 4), but the First Circuit's
determinatio.n is unquestionably legal error thét runs co-ntlrary'to this Court's
precedent in both Waller and Presley.

This Court has squarely determined that ofdering coﬁrtroém doors closed for
va‘lll of jurvy empaﬁelment, effectively excluding all members of the public for the
entirety of jury-selec'tion, without considefing a single factor illuminated in
Waller, is a Sixth Amendment violation. In Presley‘ V. Geofgia, supra, this Court
revers‘edvthe defendant's convictions because the trial judge improperly ordered
a courtroom closure the;t lasted all of jury empanelment. Id. Specifically, the
" trial court excluded "a lone courtroom observer" who turned out to.be the

defendant's "uncle," :d. at 210, and did so without "cohsider[ing] all reasonable

q
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alternatives to closure." Id. at 216.

The Court explained in Presley that "Waller provided standardé for courts to
apply before excluding the public from any stage of a criminal trial." Id. at 213-
214 (quoting Waller, 467vU.S. at 48) ("[T]he barty seeking to close the helaring
must advance an overriding interest that is likely to be prejudiced, the closure
must be no broader than necessary to protect that interest, the trial court must
consider reasonable alter’hatiyes to closing the proceeding, and it mu$t make
ﬁn'dings adequate to support the closure."). The Court in Presley further
explained that "[t]rial courts are obligated to take every reasonable measure to
accémmodate public‘attendance at criminal trials." Id at 215. At bar, however,
not a single Waller factor was considered prior to the ;:omplete courtroqm closﬁre
.that took place dﬁring petitioner's jury selection (Appendix K at 4-6),
constituting an -unquestionable, irrefutable, constitution violation. '

It is obvious then that the First Circuit is acting in total contravention of
this Court's clear precedént case law. Moreoxrzer,v the First Circuit has not
ad.dressed the true substance of the District Court's denials. That failure to
address the issues creates a Wholé séparate‘ level of ¢omp1exity. There are
numerous reasons as to Why it is so vitally important for the Firs‘p Circuit to
pass upon the District Court's acutal reasons for denial in this case, before any
.challenges to those denials reaches the docket of this Court. First, as the Court
ackn‘owledged in Terrell, .When "the answer to the question requires a familiarity |

with [a particular State's] law, it should not be addressed in this Court before
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[this Court] ha[s] the benefit of the Court of Appeals' views." Terrell, 493 U.S. at
3 n.1. Here, several of the challenged District Court rulings deal direcﬂy with -
whether of not thé procedural ground invoked by Massachusetts as a bar to

federal review of petitioner's public trial claim, are even adequate enough to act -

as a legitimate bar. (Appendix M at Docket entry 8/31/18). Answéring that

question inherently calls. upon the First Circuit's familiarity with
Massachusetts's procedural laws. Secondly, this Court has made it clear "that
[it is] 'a court of last review, not of first review' and, for that reason, ha(s] refused

to decide issues not addressed below." McCoy v. Louisiana,'ZOOL.Ed 2d 821, 840

(2018) (quoting Cutter v. Wilkinson, 544 U.S. 709, 718, n.7 (2005)). Hence, the

- need for_grant of certiorari is clear. Respectfully, the Court should reverse with . _

insvtruction‘that the First Circuit review the actual issues and District Court
conclusions, and make a COA determination "based on a correct foi"mulation_ of
the ruling in the District Court." Terrell, 493 U.S. at 3:

II. THE STATE COURT'S DETERMINATION THAT THE
COURTROOM CLOSURE AT ISSUE- CREATED A
CONSTITUTIONAL VIOLATION, IS LEGALLY SOUND, AND THE
FIRST CIRCUIT'S CONCLUSION TO THE CONTRARY,
PURPOSELY CONTRAVENES THIS COURT'S WELL-SETTLED
PRECEDENT

', This Court grants certiorari in cases where "a United States court of appeal
has . . . decided an important federal question in a way that conflicts with a
decision by é state court of last resort,” Sup. Ct. R. 10(a), as well as when "a
United States court of appeals has decided an importaﬁt question . . .. in a way-

that conflicts with relevant decisions of_ this Court." Sup. Ct. R. 10(c). Both of
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these grant-worthy scenarios ari_se‘in the instant case.

A. State Couft vs. First Circuit

One can only toss a guess at why the First Circuit decided to take the state

court's legally sound determination that pe;citioner's Sixth Amendment right to
pub’lic trial was violated by the complete closure of the courtroom without any
‘ consideration of Waller fac_tvorsv (Appendix K at 4-6), and turn that clear
* constitutional violation on its head by determining that petitioner suffered no
constitutional violation at all. (Appendix B). Nonetheless, the First Circuit's
- action in doing S0 contraven_e(i not only the state court's determination, but the
well-established precedent of this Court in both Waller and Presley.

B. Contravening this Court's preeedent case law

There is simply no other way to put it. The First Circuit made a conscious
choice in this case to ignore Well-settled law clearly stated within the pfecedents
of this Court. Indeed, its ‘actione are unmistakable. When the First Circuit
_ determined that petitionef had -not. demons‘nrated he snffe_red a constitutional
violation, (Appendix B), petitioner immediately moved for panel rehearing
arguing that the First Circuif had sqnarely contravened this Court's clear
nrecedents in both Presley and Waller-. (Appendix M at Docke’rentn; 2/28/19).
But -thaf made no difference. In single line deeision, the First Circuit summarily |
denied petitioner‘s request for a rehearing (Appendix A), leaving him to turn to
this Court to enforce iﬁs own mandate. In turn, ripple effect of the First Circuit's

contravention in this case is eigniﬁcant. It allowed the First Circuit to avoid
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addressing many critical issues in this case -- some of which are discussed below.

Unaddressed Issues

i. The District Court Committed Reversible Error In Failing To
Liberally Construe Petitioner's Request To Amend His Ground
Four Inadequacy Claim
Part. of petitioﬁer's .reply to ‘the respondent's opposition to his §2254

petition, ihclu’ded a motion fo‘r leave to amend his Ground Four inadequacy
claim. (Appendix N at Docket # 32 & 33). Specifically, petitioner sought to add
the assertibn that the state procedural rule invoked as a bar to review of his
Ground One public trial claim, was novel and unforeseeable, aﬁd thus
inadequate as a matter of law. (Appendix N ét Docket # 33). The Diétrict Court

disagreed. It determined the state procedural rule was adequate because it was

not novel and unforeseeable as petitioner alleged, but rather, just fraught with

- "split[s] in authorities" and "uncertainty in the [State's] law." (Appendix G at

14). That disposition, however, is nothing more than "a formal distinction and -

implies no difference in substance." Mullen v. United States, 224 U.S. 448, 456

(1912). Indeed, while it is true that the District Court rejected petitioner's

assertion that the state procedural rule was inadequate on the premise that it
was novel ahd unforeseeable, the District Court’s findings simultaneously madev
clear that thelrule at issue.was one not firmly established and regularly followed
by Massachusetts courts. (Appendix G at 14). Said differenﬂy, the fact that the
District Court rejected petitioner's novel and unforeseeable argument, 1s

irrelevant, because no matter what, "[s]tate rules count as adequate [only] if
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they are firmly established and regula‘rly followed." Johnson v. Leé, 195 L.Ed.

2d 92, 95 (2016) (citations and quotation marké omitted). Thus, thé District

Cqurt's finding that the state procedural <r'ule was fraught with "split[s] in

authorities" and "uncertainty in the [State's] law," (Appendix G at 14), still

require(i a declaration that the State's p'rocedurél rule 1s inadequate.. See The

Nereide, Bennett, Master, 3 L..Ed 769, 9 Cranch 388, 410 (1815) ("A distinctibn '

founded upon no difference of principle cannot alter the ca§e."). What this boiis

down to, is a failure by the Disfricf Court to liberally construe.

ii. = The District Court Denied Petitioner's Request For Leave To
Amend His Ground Four Inadequacy Claim, Without Any
Justifiable Rhyme Or Reason
Without any imaginable justification, the District Court denied petitioner

leave to amend his Grouhd Four inade!quacy claim with the assertion that the
state procedural rule at issue was not firmly established and regularly follqﬁed.
| Immediately following the issuance of the Magistrate J ﬁd_ge's "R&R" '(Abpendix

), petitioner requested-to amend his Ground Four inadeqﬁ_acy claim (Appendiﬁ

N at Docket # 55, 57 & 58), citing the Magistrate Judge'sb R&R firdings of

"split[s] in authorities" and "uncertainty 1n the [State's procedural] law,"

(Appendix G at 14), as support for his request to amend. (Appendix N at Docket.

# 55, 57 & 58). The District Court, having already refused to 'Iiberally construe

petitioner's inadequacy claim (Appendix N at Dockét # 57), now refused to allow

petitioner's request for leave to amend offer'ing this one line disposition as"

reason for the denial: "The [cJourt having adopted the R&R the mo'tion[»] [1s]
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denied." (Appendix N at Docket # 60).

However, the only inadequacy claim addressed in the Meigistrate.J'ud‘ge's
R&R was petitioner's assertion that the state's prc'cedurei rule was nove'l‘vand
unforeseeable (Appendix G). Hence, simply citing its adoption of the M_agistrate
Judge's R&R as reason for denying petitioner leave to amend with his more
recent firmly established and reglilarly. 'followed. assertion, is therefore
tantarnonnt to offering no reason at all. This is especially true given that the
Magistrate Judge's R&R ﬁndinge of "split[s] in authorities" and "uncertainty n

' tlie [State's procedural] law" (Appendix G at 14), support the proposed
amendment; Leaving no justifiable reason for denying_petitionerleave to aniend.

The ‘ilaw n Athis area 1s clear. Any "outright refusal to grant leave [to amend]
without any justi-fying reason appearing for the denial is not an exercise of
discretiOn; it is merely abuse of discretion and inconsistent with the spirit of
Federal .Riiles." Fomcin v. Davis, 371 U.S. 178, 182 (1962). Indeed, thi_s Court
has said that "[i]f the underlying facts and circumstances relied .upon by a
[petitioner] may be a. proper subject‘of relief, he ought to be afforded an
opportunity to test his claim on the merits." Id. at 182. The underlying facts and
circumstances present here, are that not only do the findings made in the

| District .Court support the proposed'amendment (Appendix G at 14), but also
_ the reasons asserted in petitioner's motion to amend.
iii. The District Court Committed Error In Not Granting Petitioner

Rule 60(b)(6)
Relief
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Petitioner's Rule 60(b)(6) motion challénged all of the District. Court's
| procedural findings (Appendix N at Docket # 63 & 64). It also challenged the
‘District Court's characterization of petitioner's Ground Three and Ground FOU.I"
claims. Specifically, petitioner noted how the District Court disposed of both
claims as if they were the procebdurally defaulted publilc trial claims. (Appendix
N at Docket # 64). However, as noted above, Ground Three is 'actuall.y a Vstéte
interference denial of counsel élaim, that was clearly adjudicated by the MAC
on its merits. (Appendix J). Ground Four, on the other hand, is made up of an
| as'sortmentlo.f inadequacy claims that the state procedural rule invoke& as a bar
to review of petitioner‘s-Ground Oné public.trial claim. Against those aétuélities,
it is clear that the District Court disposed of petitioner's Ground Three and Four
claimé in a way that Wa.s blatantly wrong and extraordinary, warranting Rule | |
 60(b)(6) relief.
| C. This Court's };recedents mﬁst be followed
"In thé exercise of its proper function this Court has declared the law of
the land concerning" what con‘st}tutes é violation of the Sixth Amendment public
trial right, as well as what constitutes an adequate state procedural rule. St.
Louis & O'Fallon R. Co. v. Uﬂited States, 279 U.S. 461, 487 (1929). To that point,
it should be understood th'at "once the Coﬁrt has spoken, it is the duty of other
- courts to respect thaf understanding of the governing' nrule of law." Rivers v.
Roadway Express, Inc., 511 U.S. 298, 312 (1994). That did not happen here; »‘and

for that reason alone, this Court should grant certiorari and summarily reverse.
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III. THE FIRST CIRCUIT ERRED IN DENYING COA WITH RESPECT
TO THE DISTRICT COURT'S DENIAL OF BOTH PETITIONER'S
GROUND THREE HABEAS PLEADING, AND HIS RULE 60(b)(6)
MOTION TO VACATE

This Couft has held that various kinds of "state interference with counsel's B
assistance" afe_ "legally presume‘d to result 1n prejudice." Strickland wv.
Washington, 466 U.S. 688, 692 (1984). The state interferem_:e presented by the -
instant petition, represents a variation of thét kind of case. Here, a étructural
defect public trial violation _tbdk place during petitioner's trial at 'the
' surr_eptitiousl order .of a s.tater court officer. That surreptitious action prevented
petitioner's trial counsel from objecting to and preventing the Sixth Amendment
public trial Violatién, and because théA quantum of harm flowing from a pliblic
trial violation is "unquantifiable and indeterminate," Sullivan v. Louisiana, 508
U.S. 275, 282 (1993§, there is no way to-fneasure the ﬁrejudice causedv by the :
state interference which prevented trial counsel from objecting. Hence, this is a
case where "state interference with couﬁsel's assistance” must be "legally
presumed to result in pr.ejudice."AStrickland, 466 U.S. at 692. |

Defense counsel is appointed to "protect the rights of the pers.on-charged."
Martinez v Ryan, 566 U.S.'1, 12 (2011). Howe.ver, executing that duty becomes
practically impossible when state officials are. orchestrating. constitutiona_l
deprivations behind defense counsel's back. There can -be no doubt that state
Qfﬁcials s.urreptitiously actiﬁg in such a way squarely abridges ;che Sixth

" Amendment right to counsel's assistance. Cf. Michigan v. Harvey, 494 U.S. 344,
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361 (I199d) ("After the righf tocouns‘el'has been implemented, the State may not
short—circuit the adversarial systeﬁ by [doing things that affectf' the
defendant] beh_ind counsel's back."). Against this axiom, however, when state
officials in this case surreptitiously ordered cburt room doors. closed behind
defense coﬁnsel's back du-ring jury selection, the. blame Wasl placed on the
petitioner. | | |

Indeed, when petitioner asserted that theA surreptitious order to close thé‘
courtro_oﬁl during trial amounted to stafe interference that "prevented [counsel]

from assisting the [petitioher] during a critical stage of the proceeding," United

States v. Cronic, 466 U.S. 648, 659 n.25 (198_4), (Appendix R at 15-36), the MAC

rejected that assertiop by concluding that, "counsel was not prevented from
assisting the [petitioner] during empanelment because, . . . the [petitioner] d1d
not inform his counsel or ﬁhe judge Whel:l he saw his family being escorted from
the courtroom.” (Appendix J). Tl.lis‘cannot be the constitutionally acceptable
practice -- that even if ‘state officials secretly close coﬁrt_ room doors behind
counsel's back, the onus then falls upon the defendant himself’ to act and protect
his rights. This is espebially true, where, as here, the state c_(jurt squarely'
determined that petitioner was ignorant of his right to public trial (Appendix K
at 20).

This Court has said that "the guaranty [of 'counsel's a'ssistance] would be
nullified by a determination that an accused's igﬁorant failure to claim his rights

removes the protection of the Constitution." Johnson v. Zerbst, 304 U.S. 458, 465
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(1938). In fact, in Zerbst, very much like the instant case, the defendant
"contend[ed] that he was ignorant of his right([s] ... and incapable of preserving
his legal and constitu_tional rights during trial." Id. at 467. The Federal District

Court on habeas review in turn held that, "It [was] unfortunate [that] [Zerbst]

lost [his] right to a new trial through ignorance- or negligence, but such

‘misfortune cannot give th[e] [c]ourt jurisdiction in a habeas corpus case to

review and correct the errors complained of™ Id. at 465. This Court quickly

rejected this District Court determination in Zerbst. The Court made clear that

the whole objective of "the constitutional guaranty of a right to Counsel is to

protect an accused from . . . his own ignorance .of his legal and constitutional

. righté," id. at 465, precisely because the "Sixth Amendment embodies a realistic

recognition of the obvious truth that the average defendant doés_not have the

professional legal skill to protect himself." Id. at 463. Hence, in this case, the

MAC's conclusion thaf petitioner's counsel was not prevented from assisting
him, simply vbecause he did not, himseif, take action to protect or prese_rvé his -
constitutional right to p‘vubli;: trial as it was being stripped away from him behind |
his trial counsel's back, shou'ld be rejected as unconstitutional.

Indeed, that is the operative fact. That here, a state court officer gave an

undisclosed order to-close the courtroom during all of the petitioner's jury

selection, (Appendix K at 4-6), and his trial counsel testified in the state court

‘that had she been notified of the order to close the courtroom, she "would have

objected.” (Appendix L at 27-28). The lack of notice proifided‘ to counsel made it
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so that she was not "able to invoke the procedural and substantive safeguards"
that she was appointed to protect under the Sixth Amendment. Cuyler v.

Sullivan, 466 U.S. 335, 343 (1980); making this state interfefence denial of

- counsel claim, a meritorious one.

These are fundamental points of concern raised by petitio_ner’s Ground
Three habeas claim, but were points never even addressed by the District Court.
They We‘re never addressed because the District Court denied 'petitionei"'s
Ground Threé denial of counéel claim on the premise thaf it is somehow a bubl‘ic
trial claim. (App.endix.G at 15). Petitioner fesp()nded by filing a Rule 60 (5)(,6)

motion to vacate, citing the District Court's failure to address the true merits of

“his Ground Three claim after misconstruing the 1ssue asserted. (Appendix N at

Docket # 63 & 64). Petitioner also cited the District Court's failure to

acknowledge the MAC's merit-based adjudication of the state interference claim,

“as well as the District Court's failure to execute its obligation to undertake the

statutorily prescribed §2254 (d)(1) review of the MAC's merit-based adjudication

of the claim. (Appendix N at Docket # 64). The District Court summarily denied

 Rule 60 (b)(6) relief, (Appendix E), and then denie.dbpetitioner a COA from that

denial. (Appendix C).

This Court has held that "the COA question [When'addressing Rule 60(b)
denials] is [ ] whether a reasonable jurist could conclude that the District Court

abused its discretion in declining to reopen the judgment." Buck v. Davts, 197

L.Ed. 2d 1, 21 (2017); Thdrpe v. Sellers, 138 S. Ct. 545, 546 (2018) (same); Cf.
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]

Kellogg v. Attack, 269 F.3d 100, 103-04 (2nd Cir. 2001) (per curiam); cert. denied,

535 U.S. 932 (2002) (holding that the COA analysis for-a Rule 60(6) denial is

“whether "(1) jurists of reason would find it debatable whether the district court

abused its discretion in denying the Rule 60(b) motion, and (2) jurists of reason

would find it debatable whether the ﬁnderlying habeas petition, in light of the

grounds alléged to support the Rule 60(b) motion, states a claim of a denial of a

constitutional right.'f)._ .

Here, the 'Di'strict Court's adjudication 1is highly debatabie. Firét,
petitioner's state interference denial of counsel claim is not a public trial claim.
Second, because the state court adjudicated the claim on its nierits; the District
Court was required to undertake the. statutorily preécribed §2254 (d)(1)
standard of review, but did not. Peti’_cioner had a right to have his Ground Three

claim that-counsel was prevented erm assistirig him, addressed by the District

" Court as the claim that it is, and not as something totally different. The District

Court'é determination that Ground Three is a procedurally defaulted public trial |
cléim is clearly contrary to the record that was before the District Court, Which
is the same record thaf is before this Cour’t.A Moreover, the petitioner's
‘constitutionaf claim of denial of counsel by way of stéte interference, 1s a
meritorioué one in which "counsel was [indeed] prevented from assisting the

[petitioner] during a critical stage of the [trial]," Cronic, 466 U.S. at 659 n.25,

‘because counsel testified that she "would have objected" to the closure if she had

been provided notice. (Appendix L at 27-28). With that, petitidner respectfully .
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sﬁbmits that the First Cifcuit erred in not issAuing a COA with respect to the
District Court’s denial of his Ground Three §2254 habéas corpus petition it.self,'
- as well as with respect to the denial of his Rule 60(b)(6) motion to vacate, on thé
éole premise that petitioner "ha[d] not 'm'ade. a substantial showing of the denial
of a constitutional right." (Appendix B).
CONCLUSION

The law of the land, once declared by this Court, should be followed.
That never happened here. Time and again the law as explained by this
Court's precedents was easily avoidéd, circumventéd and ignored by the lower
courts. It is for theseireasons that petitioner prays‘ this Honorable Court will
- grant the writ.

Respectfully Submitted,
Richard Felton, pro se,

: Richargbéeﬁon, pro se

W91691

NCCI Gardner
500 Colony Road

' P.O. Box 466
Gardner, MA 014 .
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