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QUESTION PRESENTED

Is whether this Court's ruling in Arizona v. Gant, 556 U.S. 332 (2009),

perﬁitted police officers to conduct a “search incident to arrest” for only
“probable cadée" to arrest thé-individual for a minor traffic offense, then
‘bootstrap the evidence found in the search to a "search incident to arrest"

_exception.

ANSWER

The answer to the question presented is no. The answer has always been
.a straight forward NO! If its close now, “its because the District Courts

_kgep_moving the 'Goal-Posts.'" .
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RESEARCH REFERENCES

U.S.C.S., Constitution, Amendment 4

1 Criminal Conétitutional Law § 3.03 (Mattheﬁ'Bender)v'
'L Ed Digest, Search and Seizure § 12 '

L Ed Index, Automobiles and Highway Traffic

ANNOTATION REFERENCES
Validity, Under Federal Constitution, of warrantless search of motor vehicle-

Supreme Court cases. 142 L. Ed. 2d 993.

Constitutionality of searching premises without warrant as incident to valid
arrest—Supreme Court Cases. 108 L. Ed. 2d 987.

\ESupreme Court's views as to- federal legal aspects of the right of privacy.
i 43 L. Ed. 24 871.

) The Supreme Court and Pretextual Traffic Stops, 87 Crim._L. & Criminology
544 (1997).
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PROCEDURAL BACKGROUND

Thé_petition for é‘writ of‘cértiorari”was filed.on June 18, 2019, and
tﬁe govepnment,had until September 16;.2019 to ;espond to the petition. The
govérnment réquested an extension of time on Seﬁtember 10, 2019, and thé |
request for the extension of time was from the September 16,:2019 date to
and include October 16, 2619, and that extension of time‘was'graﬁted on

September 11, 2019.

The governﬁent.filed for an.additionél extension of time from the fesponse
due date of Octoﬁer 16, 2019 to aﬁd includiﬁg,NoVember'IS, 20i9, o§'October
4, 2019, and:“becausé petitioner is an incarcerated federal prisonef proceediug’
pro ‘se, the government did npt obtain_his-consent ﬁo this.request." The reqﬁéét'
_ fo? the extension of timé was grantéd and ;he governmeﬁt filed its."brief 

to oppoéition to the writ of certiorari® on'November 15, 2019.

Petitioner's reply brief goes és'follow:'

THE GOVERNMENT MISSTATED THE FACIS OF;THE CASE
,AThe‘goVernment éssertgd that petitioher was arrested for the'original
offense of'“drﬁnk-driving," but #hat assertion is not based on. what the officeré'
alleged happenea prior to the search énd or arreét of Petitioner. The gdvernment!s
argument attempts to but;ress the baéis for thé search by relying upon evidenég;
that waé discbvered aftervPetitionér_was lodged in jail,‘but in.doihg 50, |
the govérnment ignores the fundamental'pfinciple:that proﬁable cause and.

reasonable suspicion are judged by looking at the facts and circumstances

that existed before the search. See, e.g., Ornelas v. United States,A517'

'U.S. 690, 701 (1996). Thus, the court should disregard that a tequila bottle

and(unopengd can of beer were found in the vehicle as part of the search.

Furthermore, the Court should disrégard the government's assertion of
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Petitioner_iooking intoxicated because, as stated by Detective ("Det.") O'JerioA
at the suppression hearing;‘“he~did not.observe Petitioner's'signs of intoxication
‘until they were both at the jail," (Hearing on Mot. to Suppress, RE 46,

..Page ID # 240—41) and though Officer ("Ofc. ) Lenamen allegedlz saw signs
A_ Petitioner was intoxicated at the traffic stop, Ofc. Lenamen did not testify
and it is nnknown when these signs'were'observed. Likewise Cfc. Freeman testified
- "she did not observe any signs of Petitioner "drunk—driving.“ (Id. at 216~

_224)

The Application of Mich. Comp. Law § 257.624(a) to This Case

Mich Comp Laws § 257.624(a) ("M. C L. § 257 624(a)"), which goes as followed:

“M C.L. § 257 624(a)(1) Except as provided in subsections
(2) and (5), a person who is an operator or occupant shall -
not tramnsport or possess alcoholic liquor in a container -
that is open or uncapped or upon which the seal is broken

‘within the passenger area of the vehicle upon a highway,

"or within the passenger area of a moving vehicle in any place
open to the general public or generally. accessible to motor
vehicles, including an area designated for the parking of
vehicles, in this state." L

fet. Aop. A5, at i-2.
Det.‘OfJerio_alleged to have obserVedvan “open'container; violation,

and as he took possession, the beer can was open, it was approximateiy half
:fnll, and itvﬁas-stili_cold to the touch, and he believe it‘had some:sweat

on it too from condensation..(ld; at'232)._Bnt NONE of the officers testified

to there being "alcoholic liquor‘in the open container,f that-the Det. alieged
was "handed to him." It can be asserted that Petitioner handed the Detective
a nreturnable container.“ A returnable container is defined fn M.C.L. § 445. 571(d)

which provides:

M.C.L. § 445. 571(d) "returnable container" means a beverage
container upon which a deposit of at least. 10 cents has been
paid, or is required to be paid upon the removal of the container
from the sale or consumption area, and for which a refund
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" of at least 10 cents in cash is payable by’ every dealer or
distributor in this state of that beverage container.

Hence making the understanding that Petitioner did mot violate the Michigan

Law of having alcoholic 1iquor in the returnable container.

The officers had the open container prior to the search of the vehicle,
and “should have searched the contents of the alleged open container” that
" Det. 0'Jerio was handed and made sure that it was “alcoholic liquor” in that

container. The officer did mot preserve the evidence of the "traffic offense/

citation."” Knowles v. Iowa, 525 U.S. 113,;;16—12,f1&2 L. Ed. 2d 492, 119

' S. Ct. 484 (1998)(the rule's underlying twin rationales of officer safety

and evidence preservation were only minimally present'and not present at

-all, respectfully, in the conteXt‘of aitraffic citation).

3

Sixth Circuit Interpretation Of An Open Container Violation
And This Court's Ruling On The Mission Of Issuing A Ticket

The-Sixth Circuit Court of Appeals has made it clear that.and "open
container” violation is the type of violation that would omly result in the -

"issuance of a citation.” See. United States V. Jackson, 684 F.3d 448, 452

(6th Cir. 2012); ‘Thomas v. Plummer, 489 Fed. Appix 116, 118 (6th Cir. 2012),

United States v. Gross, 662 F.3d 393, 413 (6th Cir. 2011), United States

_ v.-Sweeney, 402 Fed. App'x 37, 38_(6th Cir. 2010); United States v. Copeland,-

321 F.3d 582, 591 (6th Cir. 2002). According to former 6th Cir. R. 206(c), .

one panel could not overrule anmother panel's decision, absent intervening

inconsistent opinion from this Court of which there is none.

This Court has made it even more clear that, "a seizure justified only
by a police-observed traffic violation thus became unlawful if prolonged beyond

:the time reasonably required to. complete the mission of issuing a ticket.

See. Rodriguez v. United States, U.s. , 135 S. Ct. 1609, 191 L. Ed. 2d 492 (2015).

3)



' Search Must Be Incident To Arrest, Not Merely

‘ Just Probable Cause To Arrestl

. In Arizona v. Gant, 556 U.S. 332 (2009), this Court set out to -address

" a problem in the Fourth Amendment doctrine that stemmed from its. decision

in New York v. Belton, 453 U.S. 454 (1981). In Belton, the Court applied

Chimel to the automobile context and held that when the police have lawfully

‘ arrested a'recent'occupant ofla car they'may'search the passenger compartment
“as a contemporaneous incident to arrest.” Id. at 460. Applying the principles
of Chimel, this Court predicated its decision on the “generalization"-that: ‘
Aarticles in,the‘passenger compartment fare in fact-generally, eyen'if not
enevitably, within ‘the area into'which an arrestee might reach in order

~to _grab a weapon or evidentiary items.'" Id. (quoting Chimel, 395 U. S. at

763). Although this Court in Belton cautioned that its holding "in no way

altered the fundamental principles established in the Chimel case regarding

‘the basic scope of the_searches incident to a lawful custodial arrests, "
id. at 0.3, this Court in Gant acknouledged that in practice»Belton searches‘
had come to exceed their permissible scope. under Chimel and were being conducted

-solely for investigative purpose, Gant, 556 U.S. at 341- 43. On this expansive

reading of Belton, vehicle searches would be authorized incident to every
recent occupant‘s arrest‘even if the paSSenger.compartment'were not in the K
arrestee's reach at the time of the search. Id. at 343.° The Lower courts,

- in ‘construing Belton so broadly, were treating the ability to search a vehicle _.'
incident to the. arrest of a recent occupant as a police entitlement rather
‘than as an exception Justified by the ‘twin rationales of Chimel." Id. at

342 (quoting Thornton, 541 U.S. at 624 (o Connor, Jey concurring in part))

_In seeking to curtail these investigative searches under Belton, this

Court in Gant began by reaffirming the axiom that a warrantlessfsearch is -
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“per se unreasonable” absent justification under one of the “few specifically

established ‘and well-delineated exceptions” to the warrant requirement. Id.

at 338 (quoting Katz v. United States, 389 U. S. 347, 357 (1967)) One such

»exception, established by Chimel is for searches of a suspect that are incident

to the suspect's arrest and that are intended to ensure that'the suSpect

" does mot have the ability to access weapons or destroy evidence. 1d. (citing

Chimel, 395 U.S. at 763). The Gant Court held that this Chimel exception,

' which had been impermissibly broadened for vehicle searches under Belton,

authorized the searches of a car incident to a recent occupant s arrest “only

when the arrestee is unsecured and within reaching distance of the passenger

compartment at the time of the search.” Id. at 343. With}this holding, this

Court made it clear that Chimel cannot be construed to authorize the investigative |

vehicle searches then being conducted under Belton. Id. at 347 (“Construing

Belton broadly to allow vehicle searches incident to any arrest would serve

‘0o purpose except to provide a police entitlement, and it is anathema to

the Fourth Amendment to permit a warrantless search on that basis."). This

.Court also held that separate and apart from Chimel's two traditional justifications
for the warrant exception, "circumstances unique to the vehicle context justify

" a search,incident to a lawful arrest when it is ?reasonable to believe evidence

relevant to the crime of arrest might be found in the vehicle.'" Id. at 343

(quoting Thornton, 541 U.S. at 632 (Scalia, J., Concurring in judgment).

In many cases, as when a recent occupant is arrested for a traffic violationm,

there will be no reasonable basis to believe the vehicle contains relevant_

‘evidence. Gant, 556 U.S. at 343.

This Court in Gant “then applied Chimel and the new vehicle exception

to the facts of the case, in which Mr. .Gant, after getting out of a parked

car, was arrested for driving with-a suspended 1icense, handcuffed, and‘placed

(5)



1p the back seat of a éolicevcruiser before officgr séarcﬁed his car and

found a gun and cocaine. Id.'at 336. In this Court;s viéw, tﬁe officefs'_j'
search was unreasonable. Id. ‘at 344. The two Chimel rationéles for a search
vincideﬁt to arrestvdid notAapply because Mr. Capt was handcuffed and secured

. in thé back of a police car,'I&. The ratiohales underlying the vehicle exception
also did nét appiy,-as,there was no chance of finding evidence of the “crime =

of arrést"“—Driving-without a License- in Mr. Gant's car. Id

No omne can di#pute.that the officers did mot make_an arrest for the
‘violations of M.C.L. § 257.624(3)(1). (See;.ﬁearing on Mot. To suppresélRE
46, Page ID # 220,‘246), nor di&'the officers.arrest Pe;itioner fdr-an& other
crime prion_to the séarch of Petitioner véhicle.'id. what can be disputed is
here that Petitiomer did ﬁot vidlatéd the Michigan opeﬁ'container Law as
~defined in M.C.L. 5 257.624(a)(1). (See. Paée 2 and 3 of this reply brief.).>
» Yét uﬁlike in gggg.ifself, which explicitly éllowé only a search of a car.
for evidence “incidgnt to a lawful arrest" for the “crime of arfést," 556
VU;S.vatW343 (emphasis.added), the Sixth Circuit Court of Appeals and the
gbvernment cdnciudes thét a Gant car éearch.has a broader‘investigagbry_ratiohalez
thatvis implicated simplyvby probaBle cause to believe the éuspect_has.committed

"an arrestable offense, not the fact of arrest itself.

At the ouﬁset,‘the govefnment's argumenﬁ‘for eXpanding'thevgggg exception
to searéhés incident to probable cause to afrest FORGETS the fundamenfal
contekt 1n.whiéh Gant afose.nThis_Coﬁrt in Gant was 1n£én£ on réining.in
Ithejpurely»investigétive searchés that_had_beeﬁ occurring uﬁder Belton, and

to that end this Court expressly rejected the notice of a “police entitlement"

to search a car whenever a recent occupant isfarrésted. Gant;-556 U.S. at.
342 (citationfomitted). By permitting a search of a vehicle incident to probable'

cause to arrest as part of a Gant vehicle search; the government 1nterprets
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_ §§§£ as authofizing law enforcement to conduct a'ggggg investigatbfy search
of_theAthicle-ébeforé“ makiné_thefdeqision to arrest. This réading éf Gant
EVISCERATES tﬁe limits-this Court sought to 1mpose on Bélton,‘éar seérches;b
and in fact wquld.give the police’more'latitude to search £hén ﬁhey under

_ loﬁer couft's~prefggg§ reading of Belton,~wh1ch authbrized'a éeérch incidéﬁt
'to arrest only if'there had been “avlavful custodial arfést" and the éearcﬁ

was “a contemporaneods incident to arrest.” Belton,-453 U.S. at 460. This

.Couft cannot fairly read Gant as professiﬁg to séale baék,Béltdn's_investigatorj"
,seafches while at the same time authorizing a search—incident—tq-ptobable-céusé— )
to—arreét exceptioh thqt by definitioh ihviteé'such iniestigacory searéhes.‘ |
The government justifies alléwiﬁg_prejgggg séaréhes;"under Rawlings;
thggefore, police may conduct a searéh incident to érfest beforé making'a
forﬁal arrest when they (1) havevprobabie_cause to make the‘arrest; (2) do

not use the fruits of that search to establish the requisite probable cause;

and (3) make the arrest shortly after the'search; 448 U.S. at_lli.(See-Gpv.
Response at Paée #7). | | |

i The'lénguége in Rawlings feflécts a coqmsense.acknowledgment that whefe-_ 
a formal. arrest 1s'uhdér way -at the time a suspect's_wing#pan is searched,
as it surely was on the facts of Rawlings;.é hype:téqhnical insistence uppﬁ
exclﬁding evidenceAﬁncbvered in-such‘a search'ﬁould ﬁnneceésarily constrain.
the.discretion'of law enforce@enﬁ. The government casts this_reading.of'Rawiings
~as reflecting an “implicit c;itiqne" of‘;he'éése, an;e‘at_24, but the opposite
is true. Rawlihgs reacﬁes the right result; The objective circumstances thére
4mr; Rawlings was detéingd by four police officers for forty—five minutes
whiie two officéis went to get a warrant- were suchléhat thére.wa; never
'anY quéstion that Mr. Rawlings was going toAﬁe‘arresé at the ﬁime of the

‘,search, and given that fact, this Court sensibly did not believe it "particularly
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important” that the search preceded the "formal'arrest,“ because such an
arrest had élready been set in motion. Read in light of these facts, Rawiings
cannot be construed as endorsing pre-arrest Chimel searches where an arrest;

is not at least under way;wSee Armour & Co.'v.'Wantock, 323 U.S. 126, 132*33:(1944)('

"reminding counsel that words of the Court's opinions are to be read in iight
of theofacts of the case under discussion"” and,that "generel expreSSions
itransposed to other facts are often misleading");? And while tne government
.suggests that it is unclear what such.en'"Underway" arrest.means, the meaning
is mot ambiguous. If the arrest has not begun, there is no reasonable dispute
that it is about to begin. It is imminent and inevitable. The concept of

an underway arrest distills, in a word the concern at the end of wliggs.

In any event, Petitioner arrest_was.not-nnder way— under any defimnition
'of:that term- When'the‘pOIice.searched Petitioner's vehicle. Id. at .216;
© 246). Unlike in Rawlings; the Circunstances here show thét:Petitioner was
uniikelyfto be arrested before otficer Vaughn'found the gun at tne'end v ~
'of%his‘search. The'officer'siinvestigator& search of the vehicle, with no'
'vsrrest of.Petitioner imminent or,inevitébie, bear no.resemblance to the'search'v |
incident to an underway arreStjin’Ranlings. |
Of course, this case involves a Gant vehicle search,iand'itiis not-clear
: thathawlings,applies at all in this’context. Recognieing that appiying the
literai language of Rawlings to a routinme traffic stop creates the'risk of
abuse.by.law enforcement-officers..Arguably,Aunder the literal 1anguage ofr
‘ Rawlings, an officer could search a suspect's vehicle during e_routine traffic
stop,'arrest the Suspect after finding:contraoand, and then validate the |
searchtby.testifying that he arrested thevsuspect'for the misdemeanor-trafficv - -
offenSe,.Petitioner does not beiieve'thétdto be the holding of Rawlings, nor‘v

the law of the'Fourth Amendment? The_reéSonableness of the search depends
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on what the officers actually did, not.what they had the authority to do.

See. KnOwles, 525 U.S. at 114 (holding that despite an‘officer's statutory

authority to arrest a suspect for the commission of a traffic offense, an
officer may not conduct a search incident to arrest based on that authority

unless he actually conducts an arrest).

The government contends that Petitioner argues_that fthe officers were
required formally to state, as he-sat handcuffed in-the patrol car, that
he was under arrest before conducting a search incident to arrest undé; EEEE’"
(see. Gov. Response at P. 6),Vbut the government forgets that,in'gant, this -
Court concluded that a search of the vehicle incident t0jarrest'is permissibie
only if "the arrestee is within reaching distance of the‘passenger compartment
atgthe time of the search or it is reasonmable to believe the vehicle contains
evidence of offense of arrest.” Id. at 351. Thus, neither one of those

justification apply here.

[

The first.set of circumstances thatvwould warrant a search of the vehicle
incident to arrest, would be if the'Petitioner was unsecured and within reaching
distance of the passenger compartment at the time of the search. He was not.
(See. Hearing on Mot. To Suppress. RE 46, Page# 219~ 20) At the time of the
'search, Petitionervwas handcuffed and secured in the back of the.patrol~vehic1e.

(14d).

- The second set of circumstances,that would warrant a search of the}vehicle
incident to an arrest, is if it uere a “"reasonable to believe-the‘Vehicle
contains evidence of the offense of arrest." This too doesvnot apply to this
case.iPetitioner was not under arrest. Moreover. the officers.hadhall the relevant
" evidence needed for the "issuance of the citation(s) before conducting the |

searching of the vehicle."(Id).

)



gIn this oay; the search of Petitioner's car was not‘a "search‘incident
to arrest“ as this Court-has ever conceived of that exception to the warrant
requirement. The search had nothing.to dovwith.disarming an arrestee or preuenting |
him from destroying evidence related.to an'offnse of arrest; see..Chinel,égg |
U.S. at 763, and it was‘only after the search turned uo.ahgun that the officers
‘decided to arrest Petitioner. To put it another way, the officers in this

case engaged in the search to. satisfy their unparticularized hunches.

The investigative search in'this case, disconnected from an actual arrest,f
_ runs contrary to the basic Fourth Amendment principle that “"conducting a
Chimel search is not the government s right, it is an exception—Justified |

by the necessity-to a rule that would otherwise render the search unlawful "

'”_Thornton,'541 U.S. at 627 (Scalia, J., concurring). The police officers

decision to search the car before arresting Petitioner involved the type
of "rummag[ing] at wili" against which the Fourth Amendment protects.. See.

' Chimel, 395 U.S. at 767.

«'Allohing the search "incident to probable.cause'to arrest" for minor
traffic offenses eviscerates the limits this Court has placed upon the ° warrantless
searches of vehicles in its rulings in Gant and Knowles. This was not an |
‘. search incident to arrest, but a search incident to a citation/ probable
cause to arrest,“.and the evidence.obtained from.thatlsearch should have
been suppressed_for it violating Petitioner Fourth Amendment right to be

free for illegal searches and selzures.

The Gouernment Incorrectly Cited Case~Law In This Case

The gouernment cites; United States v. Powell, 483 F.3d 836, 838-842

(D.C. Cir.)(embanc), cert. denied, 552 U.S. 1043 (2007); United States v.
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‘Bizier! 111 F.3d 214, 217 (lst Cir. 1997); United States v. Hernandez,

825 F.2d 846, 852 (5th Cir. 1987), cert. denied, 484 U.S. 1068 (1998); United

States v. Torres-Castro, 470 F.3d 992, 997 (10th Cir. 2006), cert. denied,

550. U.S. 949 (2007); United States v. Banshee, 91 F.3d 99, 102 (11lth Cir.

1996), cert. denied, 519 u.s. 1083 (1997)
First of all; these cases are pre-Gant cases from the Circuits, but

as discussed, Gant and Justice Scalia concurrence fron Thornton demand some

form of an arrest'requestnent. (See.Def.,Princ. Br. For App. at 21).

. The: Government cites, United States v. Patiutka, 804 F.3d 684, 688 (4th

‘Cir. 2015), but this ‘case is not similar to Petitioner's case. In Patiutkaz
the troop got ‘consent to search the vehicle, and the troops believe Patiutka _
was involved in criminal activity.'" Patiutkaz 804 F.3d at 688. The facts
of Petitioner's case is, Petitioner was only being detained in the back of
the patrol car for the allegely committing the traffic offense, (See..Id

vat-Page,ID#;Zlo,v246), see Muehler v. Mena, 544 U.S,'93, 125 Sr Ct. 1465,

161 L. Ed. 2d 299 (2005)(This Court found that a hancuuffed woman was not '
arrested during a search pursuant to a warrant, but was merely reasonably
vdetained) | U
The government cites* United States v. McCraney, 674 F 3d 614, 619 (6th

Cir. 2012), but McCraney had'to do with "officer safety,'_and,the officer
did not state‘that "they had officer safety” concerns with'Petitioner being -
handcuffed and secured in the back of a patrol‘car. (See. Id at Page ID#

.220). Thus, this case is mot similar to_Petitioner's and or issues.

The Government cites: United States v. Leo, 792 F.3d 742 748 n.l (7th

Cir. 2015), but the government in Leo "has never suggested, for example,

that the police officers searched_Leo's'backpack 'incident to arrest.i"tLeo,
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792 F.3d at 748 n.l.

The government finally cites; United States v. Chartier, 772'F.3d'539,

546 (8th Cir. 2014), and this case 1is not'similar to Petitioner case, due
it involuing a "drug 1nvestigation and the dog alerting to the officers that

there_was'drugs in the vehicle."” Chartier, 772 F.3d at- 545.

Furthermore, the government asserted that it “provided Petitioner with
a copy the’government's opposition to the petition for writ of certiorari

in Diaz v. United States, cert. denied, 138 S. Ct. 981 (2018)(No. 17-6606)",

but in fact, the government did mot provided Petitioner with that copy.

Probable Cause Has A Higher Standard Then_Reasonable SuSpicion‘

3w The gouernment asserted. in its argumentvthat,'"the search of Petitioner's
car-independently was lawful under the automobile exception to the warrant’
-requirement. See,-Gov.‘Argument on page 10, # 3) But the government forgets
that "reasonable suspicion has been defined by most courts as some level |
of cause greater then merely a suspicion or a hunch, but less then 'probable
cause.'" With this Court's ruling in EEEEL , " as to when a recent occupant
is arrested'for a traffic_violation, there will be no reasonanle basis to
believe—the vehicle contains relevant evidence." Gant, 556 U.S. at 343. Thus,
if its "no reasonable suspicion" for a search of a vehicle for. evidence of
the traffic offense, then there is no way there could have been “nrobable
cause" to search the vehicle with its higher requirements. The government s

‘ argument is without merit.
‘CONCLUSION
‘ Petitioner respectfully request this Honorable,Court to Grant the writ

of certiorari, because Petitioner has made a prima facie case, and this petition

is with merit. Or for this Honorable Court to; Grant, Reverse, and Remand (“GVR"),
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with instructions to "suppreés the evidence” 6btained from Petitidner's

vehicle,'because the search of violatediPetitioner's clearly eétablished'

Fourth Améndment right, through this Court's ruling in Arizona v.;Gant and

Knowles v. Iowa.

November 22, 2019 o : " Respectfully Supmitted,
: : ‘ Eric T. Latham v
Reg. No.# 13514-040
. F.C.1I. McKean v
P.0. Box 8000

Bradford, PA 16701
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'FOOTNOTES

2, In suggesting otherwise, the governmeﬁt observes that Rawlings "relied
on a number of decisions holding that a search incident to arrest can .
lawfully precede the arrest." Ante at 7-9. But the cases cited in Rawlings

do mot endorse a "search—-incident-to-probable-cause-to—arrest" ekception

to the warrant fequiremént, and they were wrongly deéided if they do. The
officers involved in those cases were conducting the searches with a
conqitiohal‘intent to arrest for the offense for which they had probable casue"
if the search was fruitful. See, e;g., United States v. Brown, 463 F.2d 949,
950 (D.C. Cir. 1972)(where the officer'é search was clearly intended to

confirm or dispel that the envélope "protruding from appellate's shirt pocket"
‘contained narcotics-as the appellate's eyes were “"glassly,” he was behaving -
suspiciously in an area where the-offiéers had 9£requently observed" narcotics
transactions, and the envelope was "of the type in which [the officer] had
found narcotics on previous occasions”- the court'upheld the search even
though the suspect had "not formally been placed under arrest" at the time

- of the officer seized the‘envelope). For this reason; and because the circumstances
of this case triggered no concerms about ﬁretextual searches, the case also ° ‘
does mot control Petitioner's case. See Wayne R. LaFave, Search -and Seizﬁre
§‘5.4‘(a)(5th ed. 2012)(noting that it is "particularly umsettling" to

interpret Rawlings to permit pre-arrest searches where probable cause was
so trivial that it otherwise would likely have been ignored”). See. Page
# 8 of Pet. Reply Br.) '

‘3. It is clear, however, that a search which precedes an arrest, and_ﬁhich
serves as pa;t of the justification for the arrest cammot be. characterized
as a search incident to arrest. See. for example, Sibron v. New York (1968)
392 U.S. 40, 20 L. Ed. 2d 917, 88 S. Ct. 1889, 44 Ohlo Ops 2d 402; and Smith
v. Ohio (1990) 494 U.S. 541, 108 L. Ed. 2d. 464, 110 S. Ct. 1288. (See. Page,
8). ‘ : '




