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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United States Court of Appeals
Fifth Circuit

FILED
No. 18-70022 March 8, 2019
D.C. Docket No. 4:05-CV-756 Lyle g Ckayce
er

UNITED STATES OF AMERICA,
Plaintiff - Appellee

V.

JULIUS OMAR ROBINSON, also known as Face, also known as Scar, also
known as Scarface,

Defendant - Appellant

Appeal from the United States District Court for the
Northern District of Texas

Before HIGGINBOTHAM, SMITH, and ENGELHARDT, Circuit Judges.
JUDGMENT
This cause was considered on the record on appeal and the briefs on file.

It is ordered and adjudged that the appeal is dismissed for lack of
jurisdiction.

Certified as a true copy and issued
as the mandate on Mar 08,2019
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United States Court of Appeals
Fifth Circuit

FILED
March 8, 2019

Lyle W. Cayce
Clerk

No. 18-10732

IN RE: JULIUS OMAR ROBINSON,

Movant.

* % % % *

No. 18-70022

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

versus

JULIUS OMAR ROBINSON, Also Known as Face,
Also Known as Scar, Also Known as Scarface,

Defendant—Appellant.

Appeals from the United States District Court
for the Northern District of Texas

Before HIGGINBOTHAM, SMITH, and ENGELHARDT, Circuit Judges.
JERRY E. SMITH, Circuit Judge:

Julius Robinson was sentenced to death for his role in multiple murders.

App. A - 002
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After we affirmed his conviction on direct appeal, Robinson filed a federal

habeas corpus petition asserting six grounds for relief. The district court
denied the petition. Nearly ten years later, Robinson filed a Federal Rule of
Civil Procedure 60(b)(6) motion for relief from judgment. The district court
determined that Robinson’s motion was “in actuality a second or successive

petition for habeas relief” and transferred it to this court.

Robinson maintains that the district court erred by construing his Rule
60(b)(6) motion as a second or successive habeas petition. Finding no error,
and that Robinson fails to meet the standard for a second or successive petition,

we deny his motion for authorization and dismiss for want of jurisdiction.

L.

In 1998, Robinson murdered Johnny Shelton, “a man he mistakenly
believed responsible for an armed hijacking that cost him $30,000.” United
States v. Robinson, 367 F.3d 278, 282 (5th Cir.), cert. denied, 543 U.S. 1005
(2004). Five months later, Robinson killed Juan Reyes in retaliation for “a
fraudulent drug transaction in which [Robinson] paid $17,000 for a block of
wood covered in sheetrock.” Id. Robinson was also involved “in a broad con-
spiracy that led to the murder of Rudolfo Resendez at the hands of Britt and
Hendrick Tunstall.” Id. at 283.

In 2002, a jury convicted Robinson on sixteen counts, including, inter

alia,! one count of murder while engaging in a continuing criminal enterprise,

1 The jury also convicted Robinson on one count of conspiracy to distribute more than
100 kilograms of marihuana, in violation of 21 U.S.C. §§ 846 and 841(b)(1)(B) (Count 1); one
count of conspiracy to distribute more than five kilograms of cocaine, in violation of 21 U.S.C.
§§ 846 and 841(b)(1)(A) (Count 2); three counts of possession of a firearm in furtherance of a
drug trafficking crime, in violation of § 924(c)(1)(A)(1), (C)(1) (Counts 4, 8, and 17); three
counts of carrying or using a firearm during a drug trafficking crime, in violation of
§ 924(c)(1)(A)(11) (Counts 5, 9, and 13); and three counts of carrying or using and discharging
a firearm during a drug trafficking crime, in violation of § 924(c)(1)(C)(ii1) (Counts 6, 10,

2
App. A-003
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in violation of 21 U.S.C. § 848(e) (2012) (Count 3); three counts of murder in

the course of carrying or using a firearm during a drug trafficking crime, in
violation of 18 U.S.C. § 924(j) (Counts 7, 11, and 15); and one count of murder
while engaged in possession of more than five kilograms of cocaine with intent
to distribute, in violation of 21 U.S.C. §§ 841(a)(1), (b)(1)(A), and 848(e)
(Count 12). The district court sentenced Robinson to death on Counts 3, 7,
and 11. The court imposed a life sentence on Counts 12 and 15, to be served
concurrently, and 300 months on Count 17, to run consecutively to the sen-
tences on Counts 12 and 15.2 We affirmed Robinson’s conviction and sentence

on direct appeal. Robinson, 367 F.3d at 293.

In 2005, Robinson initiated federal habeas proceedings via a motion to
vacate conviction and sentence and for a new trial under 28 U.S.C. § 2255 and
Rule 33 of the Federal Rules of Criminal Procedure. Robinson raised six
grounds: (1) ineffective assistance of counsel (“IAC”) during the penalty phase,
(2) an equal protection (Batson) claim related to the prosecuting attorney’s
alleged use of preemptory challenges in a racially motived manner, (3) a claim
that the Federal Death Penalty Act, as applied in Texas, violates the Equal
Protection Clause, (4) a claim of IAC on appeal, (5) a due process claim related
to the prosecuting attorney’s alleged pursuit of fundamentally inconsistent
theories at seriatim capital trials, and (6) a due process claim related to the
prosecutor’s alleged use of false and misleading testimony during the penalty

phase. Robinson sought to amend his motion by adding a seventh ground for

and 14).

2 The court did not impose a sentence on Counts 1 and 2 because these counts are
lesser included offenses of Count 3. Similarly, it declined to impose a sentence on Counts 4,
5, and 6 because each is a lesser included offense of Count 7. Moreover, the court did not
impose a sentence on Counts 8, 9, and 10 because those three counts are lesser included
offenses of Count 11. Lastly, it declined to impose a sentence on Counts 13 and 14 because
they are lesser included offenses of Count 15.

3
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relief—a defective-indictment claim based on the prosecuting attorney’s failure

to include aggravating factors for the capital charge. The district court granted
in part Robinson’s motion to amend, allowing him to “add documentary
evidence and corresponding argument relating back to his original petition.”
The court denied Robinson’s request to add the defective-indictment claim,

finding that we had already addressed the issue on direct appeal.?

In 2008, the district court denied Robinson’s motion to vacate his con-
viction and sentence under 28 U.S.C. § 2255, finding that each of his claims
was without merit. The court also denied Robinson’s motions for a new trial
and an evidentiary hearing. With respect to Robinson’s request that the court
hold an evidentiary hearing on his habeas grounds for relief, the court noted
that “the record before [it], including the exhibits submitted by Robinson with
his motion, do[es] not create any contested fact issues that must be resolved in
order to decide Robinson’s claims.”* Moreover, the court decided Robinson’s
habeas claims “either by assuming that everything Robinson allege[d] [was]
true or based on legal, not factual, bases.” Consequently, “because the record
before [the district] [cJourt show[ed] conclusively that Robinson [was] not

entitled to relief, his request for an evidentiary hearing [was] denied.”

Robinson filed a Federal Rule of Civil Procedure 59(e) motion for recon-

3 See United States v. Kalish, 780 F.2d 506, 508 (5th Cir. 1986) (“It is settled in this
Circuit that issues raised and disposed of in a previous appeal from an original judgment of
conviction are not considered in § 2255 [m]otions.”). On direct appeal, we held that “the
failure to charge [the death penalty aggravating] factors in an indictment did not contribute
to Robinson’s conviction or death sentence.” Robinson, 367 F.3d at 289. The district court
also determined that the Supreme Court cases cited by Robinson—United States v. Gonzalez—
Lopez, 548 U.S. 140 (2006), and United States v. Resendiz—Ponce, 549 U.S. 102 (2007)—were
Inapposite, and, in any event, because these cases considered procedural errors, they were
not retroactively applicable to cases on collateral review.

4 Section 2255 “does not automatically require a hearing to dispose of every motion
made under its statutory authority.” Coco v. United States, 569 F.2d 367, 369 (5th Cir. 1978).

4
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sideration of the order denying the motion to vacate sentencing without an

evidentiary hearing. The district court denied that motion® and declined to
issue a certificate of appealability (“COA”). We affirmed, and the Supreme

Court denied Robinson’s petition for writ of certiorari.

In February 2018, Robinson filed a Rule 60(b)(6) motion for relief from
judgment. He asserted that “the lack of due process in his post-conviction pro-
ceedings constituted an extraordinary circumstance that justified re-opening
the judgment in his case pursuant to Rule 60(b).” Relying on Supreme Court
precedent established after the district court denied his § 2255 motion, Robin-
son contended that the district court (1) “wrongly denied his ability to appeal”
because that court (and the Fifth Circuit) “applied an erroneously high stan-
dard for obtaining a [COA],” (2) “erroneously barred [him] from conducting a
reasonable investigation,” and (3) erroneously denied his “right to amend his

[§] 2255 motion to include his [defective-indictment] claim.”

The district court determined that the motion was, “in actuality[,] a sec-
ond or successive petition for habeas relief” and transferred it to this court. On
appeal, Robinson asserts that the district court improperly construed his
Rule 60(b)(6) motion as a second or successive § 2255 motion. In the event,

however, that we find the district court did not err, Robinson asks that we

5 The court emphasized that “[bJona fide contested issues of fact raised in a motion to
vacate brought under § 2255 must be resolved on the basis of an evidentiary hearing. . . . But
§ 2255 does not require a hearing if the motion, files, and record of the case conclusively
demonstrate that no relief is appropriate.” The court also stressed that “the record before
this Court, including the exhibits submitted by Robinson with his motions, do[es] not create
any contested fact issues with regard to Robinson’s insufficiency-of-counsel claims that must
be resolved in order to decide his case.” Instead, the court noted, “many of Robinson’s claims
are based on the record from the trial.” Moreover, “with regard to the claims for which Robin-
son has submitted additional evidence, the Court . . . decided these claims based on uncon-
tested allegations of fact and, where facts are contested, by assuming that what Robinson
alleges is true, or based on legal, not factual, bases.”

5
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certify a second or successive § 2255 motion so that he may raise his impartial-

jury claim in the district court.

II.
“We review a district court’s determination as to whether a Rule 60(b)
motion constitutes a second-or-successive habeas petition de novo.” In re

Edwards, 865 F.3d 197, 202—-03 (5th Cir.), cert. denied, 137 S. Ct. 909 (2017).

A.
Federal habeas review for a prisoner in federal custody is governed by
28 U.S.C. § 2255, as amended by the Antiterrorism and Effective Death Pen-
alty Act of 1996 (“AEDPA”). “AEDPA limits the circumstances under which a
[federal] prisoner may file a successive application for federal habeas review.”
Edwards, 865 F.3d at 203. Under § 2255(h),

[a] second or successive motion must be certified as provided in
section 2244 by a panel of the appropriate court of appeals to
contain—

(1) newly discovered evidence that, if proven and viewed in
light of the evidence as a whole, would be sufficient to establish
by clear and convincing evidence that no reasonable fact-finder
would have found the movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases
on collateral review by the Supreme Court, that was previ-
ously unavailable.

28 U.S.C §2255(h). Section 2244(a) provides,

No circuit or district judge shall be required to entertain an
application for a writ of habeas corpus to inquire into the deten-
tion of a person pursuant to a judgment of a court of the United
States if it appears that the legality of such detention has been
determined by a judge or court of the United States on a prior
application for a writ of habeas corpus, except as provided in sec-
tion 2255.

A petition is successive when it ‘raises a claim . . . that was or could have been

6
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raised in an earlier petition . . ..” Edwards, 865 F.3d at 203 (quoting Harde-

mon v. Quarterman, 516 F.3d 272, 275 (5th Cir. 2008)).

Federal Rule of Civil Procedure 60(b)(6) authorizes a court to “relieve a
party or its legal representative from a final judgment, order, or proceeding for
... any other reason that justifies relief.” To prevail on a Rule 60(b)(6) motion
in a federal habeas proceeding, a movant must establish that (1) the motion

(143

was “made within a reasonable time”¢ and (2) “extraordinary circumstances’
[exist to] justify[] the reopening of a final judgment.” Gonzalez v. Crosby,
545 U.S. 524, 535 (2005) (quoting Ackermann v. United States, 340 U.S.
193, 199 (1950)).7 Extraordinary circumstances “will rarely occur in the

habeas context.” Id.

“Because of the comparative leniency of Rule 60(b) [as compared to
AEDPA], petitioners sometimes attempt to file what are in fact second-or-
successive habeas petitions under the guise of Rule 60(b) motions.” Edwards,
865 F.3d at 203. “[T]o bring a proper Rule 60(b) claim, a movant must show ‘a
non-merits-based defect in the district court’s earlier decision on the federal
habeas petition.” Id. at 204 (quoting Balentine v. Thaler, 626 F.3d 842, 847
(5th Cir. 2010) (emphasis added). Thus, we have cautioned that

it 1s extraordinarily difficult to bring a claim of procedural defect
rather than a successive habeas claim, because ‘[p]rocedural defects
are narrowly construed. They include fraud on the habeas court, as
well as erroneous previous rulings which precluded a merits

6 Rule 60(c) states, “A motion under Rule 60(b) must be made within a reasonable
time—and for reasons [in (b)](1), (2), and (3) no more than a year after the entry of the
judgment or order or the date of the proceeding.”

7 Although Gonzalez addressed the application of a Rule 60(b) motion only in the
context of a § 2254 habeas proceeding, we have joined “[n]early every circuit [in applying]
the Gonzalez rationale to federal prisoners seeking habeas relief under § 2255.” Williams
v. Thaler, 602 F.3d 291, 302 & n.4 (5th Cir. 2010) (collecting cases); see also United States
v. Roberts, 360 F. App’x 584, 585 (5th Cir. 2010).

7
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determination—for example, a denial for such reasons as failure to
exhaust, procedural default, or statute-of limitations bar. They
generally do not include an attack based on the movant’s own con-
duct, or his habeas counsel’s omissions, which do not go to the integ-
rity of the proceedings, but in effect ask for a second chance to have
the merits determined favorably.’

Id. at 205 (quoting In re Coleman, 768 F.3d 367, 371 (5th Cir. 2014)).

Accordingly, “[a] federal court examining a Rule 60(b) motion should
determine whether it either: (1) presents a new habeas claim (an ‘asserted
federal basis for relief from a . . . judgment of conviction’), or (2) ‘attacks the
federal court’s previous resolution of a claim on the merits.” Id. at 203 (quoting
Gonzales, 545 U.S. at 530, 532).8 A “Rule 60(b) motion [that] does either . . .
should be treated as a second-or-successive habeas petition and subjected to
AEDPA’s limitation on such petitions.” Id. at 204. But a petitioner who “merely
asserts that a previous ruling which precluded a merits determination was in
error—for example, a denial for such reasons as failure to exhaust, procedural
default, or statute-of-limitations bar,” is not asserting one of the aforemen-

tioned grounds. Id.?

B.
Robinson contends that the district court erred when it construed his
claim concerning the denial of a COA as a second or successive habeas petition.

After the district court denied relief on each of the six grounds he raised in his

8 A federal court makes a merits determination when it concludes that “there exist or
do not exist grounds entitling a petitioner to habeas corpus relief . . . .” Gonzalez, 545 U.S.
at 532 n.4. So, “[w]hen a movant asserts one of those grounds (or asserts that a previous
ruling regarding one of those grounds was in error) he is making a habeas corpus claim.” Id.

9 If a Rule 60(b) “motion challenges ‘not the substance of the federal court’s resolution
of a claim on the merits, but some defect in the integrity of the federal habeas proceedings,’
then a Rule 60(b) motion is proper.” Coleman, 768 F.3d at 371 (quoting Gonzalez, 545 U.S.
at 532).

8
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initial § 2255 motion, Robinson moved for a COA on his penalty-phase IAC

claim. The court denied the application. Robinson then sought a COA from
this court, but we also declined. The Supreme Court denied Robinson’s petition

for writ of certiorari. Robinson v. United States, 565 U.S. 827 (2011).

Robinson cites Buck v. Davis, 137 S. Ct. 759, 774 (2017), in which the
Court reaffirmed that “[a] ‘court of appeals should limit its examination [at the
COA stage] to a threshold inquiry into the underlying merit of [the] claims,’

”»)

and ask ‘only if the District Court’s decision was debatable.” Id. (quoting
Miller-El v. Cockrell, 537 U.S. 322, 327, 348 (2003)). Robinson maintains that
both the district court and this circuit erred when each declined to issue a COA
to him because both courts “effectively required him to prove he would succeed
on appeal before granting the right to appeal.” Robinson asserts that both
courts should have merely determined whether “it was at least debatable that

he was deprived of the effective assistance of counsel at the penalty phase of

his trial.”

Robinson avers that the district court wrongly decided that “[t]he denial
of a COA did not preclude a merits determination,” because “merits review by
an appellate courtis . . . its own independent proceeding that the appellant has
a right to access.” Because “appellate merits review i1s a separate entity, . . .
an erroneous procedural ruling that precludes appellate merits review is

entitled to reconsideration under Rule 60(b).”

The government maintains that Robinson’s denial-of-COA claim “is not
a proper basis for a Rule 60(b)(6) motion because it does not seek to reopen a
ruling that precluded a merits determination of his [IAC] claim.” Rather, Rob-
inson “seeks to reopen a ruling (the denial of a COA) that followed the district
court’s merits-based ruling on [his] [IAC] claim.” The government emphasizes

that “a Rule 60(b) motion that seeks to revisit the federal court’s denial on the
9
App. A-010
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merits of a claim for relief should be treated as a successive habeas petition”

(quoting Gonzalez, 545 U.S. at 534).10 Asserting that Robinson’s Rule 60(b)
motion attempts to do just that, the government contends that the district
court correctly determined the motion was a second or successive § 2255

motion.!!

The district court correctly concluded that Robinson “badly misreads
Gonzalez.” The denial of a COA on Robinson’s IAC claim did not preclude a
merits determination. Instead, the court reviewed and denied the claim on its
merits as part of Robinson’s initial § 2255 motion. Because his Rule 60(b)
motion attacks the district court’s merits-based resolution of his IAC claim, it
1s best viewed as a second or successive petition.12 The court did not err in

finding that it had “no jurisdiction to consider [the motion].”

C.

Robinson asserts that the district court erred in determining that his
request to interview the jurors was a second or successive § 2255 motion. He
contends that “he was unreasonably barred from interviewing the trial jurors,
thus depriving him of a reasonable post-conviction investigation.” Citing In re
Sessions, 672 F.2d 564, 566 (5th Cir. 1982), Robinson maintains that “it is well-

settled law that a denial of discovery is not akin to a denial on the merits of a

10 The government highlights that “Robinson points to no authority holding that a
ruling that precludes appellate review is the same as a ruling that precludes a merits
determination.”

11 The government also avers that Buck does not “stand for the proposition that the
denial of a COA is a proper basis for a Rule 60(b) motion” because “the denial of the COA was
not the basis for Buck’s Rule 60(b) motion.” Instead, the inverse was true: “Buck sought a
COA to appeal the denial of his Rule 60(b) motion . ...”

12 See Gonzalez 545 U.S. at 532; Edwards, 865 F.3d at 203. The district court deter-
mined that Robinson’s motion was, “if not in substance a habeas corpus application, at least
similar enough that failing to subject it to the same requirements would be inconsistent with

the statute’ governing successive petitions” (quoting Gonzalez, 545 U.S. at 531).

10
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claim for relief.”13 He cites Mitchell v. Rees, 261 F. App’x 825, 828-29 (6th Cir.

2008), for the proposition that “if [reopening] a case for the purposes of holding
an evidentiary hearing is a valid use of Rule 60(b), then [reopening] to conduct

juror interviews must certainly be valid.”

Robinson avers that the district court was not correct that his “request
... seeks to develop evidence in support of an impartial-jury claim under the
Sixth Amendment.” He contends that as part of his first habeas petition, he
sought to interview jurors and that “the reason that [an impartial-jury] claim
was not raised to the [d]istrict [c]ourt in Robinson’s amended [§] 2255 motion

b

was because the court prevented Robinson from conducting discovery.” Con-
sequently, “Robinson’s inability to raise an [impartial-jury] claim is a prime

example of a defect in the integrity of the habeas proceedings.”

In response, the government maintains that Robinson’s Rule 60(b)
motion seeks to “reopen the [§] 2255 proceedings so that he [can] interview
jurors ‘to determine what role, if any, racial bias played in his convictions and
sentences.” The government notes, correctly, that “[a] habeas petitioner,
unlike the usual civil litigant in federal court, is not entitled to discovery as a
matter of ordinary course.” Bracy v. Gramley, 520 U.S. 899, 904 (1997).
Rather, as we stated in United States v. Fields, 761 F.3d 443, 478 (5th Cir.
2014), “[a] petitioner demonstrates ‘good cause’ [for discovery] under Rule 6(a)
[of the Rules Governing § 2255 Proceedings] ‘where specific allegations before
the court show reason to believe that a petitioner may, if the facts are fully
developed, be able to demonstrate that he is. .. entitled to relief” (quoting
Bracy, 520 U.S. at 908-09).14

13 See also Wellons v. Hall, 558 U.S. 220, 223 (2010) (per curiam). Robinson concedes,
however, that “Sessions does not concern Rule 60(b) motions.”

14 Rule 6(a) of the Rules Governing § 2255 Proceedings “does not authorize fishing
11
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The government emphasizes that Robinson’s previous request to inter-

view jurors, filed as part of his first § 2255 petition, did not concern a potential
impartial-jury claim, but instead related to his Batson and IAC claims. The
government also highlights that when he made his initial interview request,
Robinson expressly acknowledged that he did not have a viable impartial-jury
claim. Accordingly, although Robinson “certainly had the ability to bring the
claim in his original [§] 2255 motion or to seek leave to amend his motion to
add the claim,” he “chose not to because . . . there was no evidence to support

such a claim.”1?

The best view is that Robinson is attempting to advance a new habeas
claim related to jury impartiality (in light of Pena-Rodriguez v. Colorado, 137
S. Ct. 855 (2017)) under the guise of a Rule 60(b)(6) motion. His “motion seeks
to re-open the proceedings for the purpose of adding new claims” and, as such,

1s “the definition of a successive claim.” Edwards, 865 F.3d at 204.

The denial of Robinson’s discovery request during his initial habeas
proceedings—a request that was then related to his Batson and IAC claims—
did not prevent a merits determination on those issues. Moreover, Robinson
was not prevented from litigating his impartial-jury claim because of “a denial
for such reasons as failure to exhaust, procedural default, or statute-of-

limitations bar.” See Gonzalez, 545 U.S. at 532 n.4. Instead, Robinson chose

expeditions.” Ward v. Whitley, 21 F.3d 1355, 1367 (5th Cir. 1994).

15 The government also posits that “[g]iven that federal courts disfavor post-verdict
interviewing of jurors except where there is some showing of an illegal or prejudicial intrusion
into the jury process, United States v. Riley, 544 F.2d 237, 242 (5th Cir. 1976), and that by
Robinson’s own admission, he could not make that requisite showing, Robinson’s alleged
‘inability’ to bring an impartial-jury claim hardly represents a ‘defect’ in the proceedings.” In
Riley, we strongly cautioned that “Courts simply [must] not denigrate jury trials by after-
wards ransacking the jurors in search of some ground, not previously supported by evidence,
for a new trial.” Id.

12
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not to bring this claim in his initial § 2255 motion because, as he acknowledged,

such a claim was frivolous.16

To the extent that Robinson now attempts to bring such a claim, the gov-
ernment rightly posits that “[b]ecause the merits of Robinson’s discovery
request to interview jurors [are] wrapped up with, and dependent on, his abil-
ity to bring a new claim for relief from the judgment of his conviction,” his
request 1s “a paradigmatic habeas claim.” Rodwell v. Pepe, 324 F.3d 66, 72 (1st
Cir. 2003).17 Accordingly, this claim is best viewed as a second or successive

§ 2255 motion.

Ultimately, “[u]sing Rule 60(b) to present new claims for relief from a
... court’s judgment of conviction—even claims couched in the language of a
true Rule 60(b) motion—circumvents AEDPA’s requirement that a new claim
be dismissed unless it relies on either a new rule of constitutional law or newly
discovered facts.” Gonzalez, 545 U.S. at 531. The district court did not err in

determining that Robinson’s claim is a second or successive habeas petition.18

16 The district court echoed this conclusion when it stated that “Robinson conceded he
had no evidence of a Sixth Amendment violation.”

17 The cases cited by Robinson are inapposite. The decision in Ruiz v. Quarterman,
504 F.3d 523, 526 (5th Cir. 2007), stands for the unremarkable proposition that a denial of
“relief based on procedural default and failure to exhaust” may properly be reviewed using a
Rule 60(b) motion. Likewise, Balentine v. Thaler, 626 F.3d 842, 844—49 (5th Cir. 2010),
merely affirmed that the denial of relief on the ground that a claim is “unexhausted and
procedurally barred” may be challenged using the Rule 60(b) vehicle. Neither situation is
presented here. Importantly, the Ruiz court emphasized that “a Rule 60(b) motion is a
habeas claim when it presents a new claim for relief, or when it presents new evidence in
support of a claim already litigated, or when it asserts a change in the substantive law gov-
erning the claim, or when it attacks the federal court’s previous resolution of a claim on the
merits.” Ruiz, 504 F.3d at 526.

18 Kven if we were to find that Robinson’s impartial-jury claim did not constitute a
second or successive habeas petition, we would undoubtedly conclude that he fails to show
that, as a result of the denial of his discovery request, “extraordinary circumstances’ [exist
to] justify[] the reopening of [the] final judgment” under Rule 60(b)(6). Gonzalez, 545 U.S. at
535 (quoting Ackermann, 340 U.S. at 199); see also Mitchell, 261 F. App’x at 828-31.

13
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Robinson raises a third ground for relief in his Rule 60(b) motion. He
maintains that the district court erred in finding that his challenge to the
denial of his motion to amend his original § 2255 petition to include a defective-
indictment claim was substantive in nature. Citing a number of intervening
Supreme Court precedents, including Weaver v. Massachusetts, 137 S. Ct. 1899
(2017), and Williams v. Pennsylvania, 136 S. Ct. 1899 (2016), Robinson essen-
tially asserts that our determination in Robinson, 367 F.3d at 289—that the
government’s “failure to charge [the death penalty aggravating] factors in an
indictment did not contribute to [his] conviction or death sentence” was harm-

less error “beyond a reasonable doubt’—was flawed.

Robinson maintains that Weaver, in particular, “casts serious doubt on
[our] denial of Robinson’s defective indictment claim in two significant ways.”
First, “the Weaver Court’s description of the three general categories of struc-
tural error[!®] make clear that this Court’s requirement that [Robinson’s]
defective indictment claim affect the ‘fundamental fairness’ of his trial in order
to be structural was misguided.” Second, “Weaver left no doubt that this
Court’s application of the harmless error standard to Robinson’s preserved

defective indictment claim—a claim of structural error—was improper.”

Robinson contends that Williams “establishes that the indictment error

at 1ssue 1n Robinson is structural because it falls under Weaver’s rubric of an

2”9

error whose effects are ‘simply too hard to measure” (quoting Weaver,

19 The Weaver Court noted that structural error typically occurs in three instances.
First, “an error has been deemed structural in some instances if the right at issue is not
designed to protect the defendant from erroneous conviction but instead protects some other
interest.” Weaver, 137 S. Ct. at 1908. Second, “an error has been deemed structural if the
effects of the error are simply too hard to measure.” Id. And third, “an error has been deemed
structural if the error always results in fundamental unfairness.” Id.

14
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137 S. Ct. at 1908).20 Ultimately, Robinson avers that “these opinions demon-

strate that the earlier denial of Robinson’s motion to amend is clearly erron-
eous; and the courts’ continued denial of Robinson’s right to litigate the impact
of the structural error inherent in his defective-indictment claim would work

a manifest injustice, especially since this is a death-penalty case.”

In response, the government asserts that “Robinson’s Rule 60(b) motion
1s a second or successive petition because it attacks the district court’s merit-
based ruling on his defective-indictment claim.” The government notes—as
did the district court as part of Robinson’s initial habeas proceedings—that
“Robinson had ‘previously claimed, both at his trial on the merits before [the
district court] and on direct appeal before . . . the Fifth Circuit, that the govern-
ment’s failure to submit the death penalty aggravating factors to the grand

29

jury violated the Indictment Clause of the Fifth Amendment.” Consequently,
because we ruled otherwise on direct appeal, Robinson, 367 F.3d at 286-89,
the government maintains that Robinson “lost his defective-indictment claim

on the merits in a legal decision that was binding on the district court.”2!

Importantly, the government highlights that Robinson did not appeal
the denial of his motion to amend but instead raises the 1ssue now, several
years later, in a Rule 60(b) motion. Nonetheless, the government posits that
“[b]Jecause Robinson’s Rule 60(b) motion attacks the district court’s merits-

based resolution of his proposed [defective-indictment] claim, it is a second or

20 Robinson claims that McCoy v. Louisiana, 138 S. Ct. 1500, 1509 (2018), “undermines
[our] treatment of his [defective-indictment] claim as if it were unpreserved (and therefore
subject to harmless error analysis).”

21 See also United States v. Kalish, 780 F.2d 506, 508 (5th Cir. 1986) (emphasizing
that we do not consider, on collateral review, issues that were previously raised and decided
on direct appeal); United States v. Jones, 614 F.2d 80, 82 (5th Cir. 1980) (noting that we are
“not required on [§] 2255 motions to reconsider claims of error raised and disposed of on direct
appeal”).

15
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successive [§] 2255 motion.”

At bottom, Robinson challenges not “some defect in the integrity of the
habeas proceedings,” Gonzalez, 545 U.S. at 532, but rather our previous resolu-
tion, on the merits, of his defective-indictment claim, Robinson, 367 F.3d
at 286—-89. Attempting to disguise this claim, which was definitively resolved
on direct appeal nearly fifteen years ago,22 Robinson submits that the district
court’s refusal to allow, on collateral review, an amendment to his habeas peti-
tion to include defective-indictment claim was a procedural defect in the integ-

rity of the habeas proceedings.

The court’s refusal, however, was nothing of the sort. Looking to binding
circuit precedent, including Kadish and Jones, the district court concluded that
the claim was frivolous because its merits had already been determined on dir-
ect appeal. Consequently, the court properly denied amendment in the merits-

based decision.

In its transfer order, the district court noted that “Robinson’s argument
is based solely on a purported change in substantive law regarding the defini-
tion of structural error which, he asserts, would alter the outcome of his appel-

late claim.”23 AEDPA forecloses such a claim here because it potentially cir-

22 Notably, Robinson does not assert that the intervening Supreme Court caselaw,
including Weaver and Williams, announced “a new rule of constitutional law, made retroac-
tive to cases on collateral review by the Supreme Court, that was previously unavailable.”
28 U.S.C. § 2255(h)(2). Consequently, because of the strict requirements for second or succes-
sive habeas petitions, Robinson attempts to bring this claim before the district court using a
Rule 60(b)(6) procedural vehicle. In any event, however, Weaver and Williams were only
changes in decisional law and “did not create an extraordinary circumstance and thus [can-
not] create[] a basis for [Robinson| to re-open his proceedings as he now wishes to do.”
Edwards, 865 F.3d at 208. Thus, even if Robinson’s second-or-successive claim were some-
how construed as properly before us in a Rule 60(b)(6) motion, it would still fail.

23 The court also noted that “[t]his is the type of end-run around the successive petition
rules that Gonzalez prohibits.”

16
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cumvents § 2255’s successive-petition requirements. 28 U.S.C. § 2255(h)(2);

see alsoid. § 2244. The district court did not err in determining that the motion

was, in actuality, a second or successive habeas petition.

I11.
Because we conclude that Robinson’s Rule 60(b) motion is a second or
successive § 2255 motion, we also address his motion for leave to file a succes-

sive petition concerning his impartial-jury claim.

A.

“Before a second or successive [habeas] application . . . is filed in the dis-
trict court, the applicant shall move in the appropriate court of appeals for an
order authorizing the district court to consider the application.” 28 U.S.C.
§ 2244(b)(3)(A). Relevant here, we may authorize such a finding “only if the
movant makes a prima facie showing that his claims rely upon ‘a new rule of
constitutional law, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable.” In re Jackson, 776 F.3d
292, 293 (5th Cir. 2015) (per curiam) (quoting 28 U.S.C. § 2255(h)(2)); see also
28 U.S.C. § 2244(b)(3)(C).

“A ‘prima facie showing’ is ‘simply a sufficient showing of possible merit
” In re Simpson,
555 F. App’x 369, 371 (5th Cir. 2014) (per curiam) (quoting Reyes—Requena v.

United States, 243 F.3d 893, 899 (5th Cir. 2001)). That standard is satisfied

to warrant a fuller exploration by the district court.

where the movant “put[s] forth minimally sufficient evidence to make a prima
facie case” such that “there is sufficient, albeit slight, merit in the [petitioner’s]
motion to warrant further exploration by the district court.” In re Hearn, 418

F.3d 444, 447-48 (5th Cir. 2005).

17
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Robinson “seeks leave to file a successive § 2255 motion on the ground
that . . . [Pena-Rodriguez] . . . announced a new rule of constitutional law made
retroactively applicable on collateral review.” Simpson, 555 F. App’x at 370—
71. In Pena-Rodriguez, 137 S. Ct. at 861, the Court examined “whether there
1s an exception to the no-impeachment rule when, after the jury is discharged,
a juror comes forward with compelling evidence that another juror made clear
and explicit statements indicating that racial animus was a significant moti-
vating factor in his or her vote to convict.” It held,

[W]here a juror makes a clear statement that indicates he or she
relied on racial stereotypes or animus to convict a criminal defen-
dant, the Sixth Amendment requires that the no-impeachment
rule give way in order to permit the trial court to consider the evi-
dence of the juror’s statement and any resulting denial of the jury
trial guarantee.

Id. at 869.

The Pena-Rodriguez Court cautioned that “[n]ot every offhand comment
indicating racial bias or hostility will justify setting aside the no-impeachment
bar to allow further judicial inquiry.” Id. Consequently, “[flor the inquiry to
proceed, there must be a showing that one or more jurors made statements
exhibiting overt racial bias that cast serious doubt on the fairness and impar-
tiality of the jury’s deliberations and resulting verdict.” Id. Such a statement
must “tend to show that racial animus was a significant motivating factor in
the juror’s vote to convict.” Id. Ultimately, “[w]hether that threshold showing
has been satisfied is a matter committed to the substantial discretion of the
trial court in light of all the circumstances, including the content and timing of

the alleged statements and the reliability of the proffered evidence.” Id.

C.

The Supreme Court has not expressly stated whether Pena-Rodriguez
18
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announced “a new rule of constitutional law, made retroactive to cases on col-

lateral review . .. that was previously unavailable.” 28 U.S.C. § 2255(h)(2).
Nonetheless, Robinson avers that Tharpe v. Sellers, 138 S. Ct. 545, 545-47
(2018) (per curiam), “indicate[s] that Pena-Rodriguez is indeed retroactively

applicable.”

In response, the government notes that the per curiam opinion in Tharpe
“failed to mention Pena-Rodriguez at all.” The government also highlights lan-
guage in a dissenting opinion filed by three Justices in Tharpe, 138 S. Ct. at
547-53 (Thomas, J., dissenting). “[N]o reasonable jurist could argue that
Pena—Rodriguez applies retroactively on collateral review.” Id. at 551. Pena-
Rodriguez “established a new rule: The opinion states that it is answering a
question ‘left open’ by this Court’s earlier precedents.” Id. (quoting Pena-
Rodriguez, 137 S. Ct. at 867). Further, “[a] new rule does not apply retroac-
tively unless it is substantive or a ‘watershed rul[e] of criminal procedure.” Id.
(quoting Teague v. Lane, 489 U.S. 288, 311 (1989) (plurality opinion)). Conse-
quently, “[s]ince Pena-Rodriguez permits a trial court ‘to consider [certain]
evidence,” 137 S. Ct. at 869-70, and does not ‘alte[r] the range of conduct or the
class of persons that the law punishes,” Schriro v. Summerlin, 542 U.S. 348,
353 (2004), it cannot be a substantive rule.” Id.

Although Robinson’s contention that Pena-Rodriguez (in conjunction
with Tharpe) announced a new substantive rule that applies retroactively to
cases on collateral review is exceedingly doubtful, we need not reach that issue
here. Even if the rule announced in Pena-Rodriguez did apply retroactively to
cases on collateral review, Robinson fails to make the requisite prima facie
showing of possible merit necessary, under 28 U.S.C. §§ 2244(b)(3)(C) and
2255(h)(2), to warrant the certification of his second or successive habeas

motion. Over the past seventeen years, Robinson has proffered absolutely no
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evidence of juror misconduct or bias.?* Accordingly, we decline, as did the

district court, Robinson’s invitation to join his “improper fishing expedition in
support of a hypothetical claim.” Because Robinson fails to “put forth mini-
mally sufficient evidence to make a prima facie case” and there is not “suffici-
ent . .. merit in [his] motion to warrant further exploration by the district
court,” we deny the motion for authorization to file a second or successive

§ 2255 petition. See Hearn, 418 F.3d at 447—48.

In sum, the district court correctly construed Robinson’s Rule 60(b)(6)
motion as a second-or-successive petition for habeas relief. Because Robinson
fails to meet the requisite standard for certification of a second or successive
§ 2255 petition, we DENY the motion for authorization and DISMISS the

appeal for want of jurisdiction.

24 Here, and unlike in Pena—Rodriguez, 137 S. Ct. at 869, there is no evidence of “a
juror mak[ing] a clear statement that indicates he or she relied on racial stereotypes or
animus to convict.” Robinson seemingly concedes as much when he claims that he “should
be permitted to conduct an investigation . . . to determine what role, if any, racial bias played
in his convictions and sentences” (emphasis added).

20
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE,
Suite 115

NEW ORLEANS, LA 70130

March 08, 2019
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW

Regarding: Fifth Circuit Statement on Petitions for Rehearing
or Rehearing En Banc

No. 18-70022 USA v. Julius Robinson
USDC No. 4:05-CV-756

Enclosed is a copy of the court's decision. The court has entered
judgment under Fep. R. App. P. 36. (However, the opinion may yet
contain typographical or printing errors which are subject to
correction.)

Fep. R. App. P. 39 through 41, and 5™ Cir. R.s 35, 39, and 41 govern
costs, rehearings, and mandates. 5= CiR. R.s 35 and 40 require
you to attach to your petition for panel rehearing or rehearing en
banc an unmarked copy of the court's opinion or order. Please
read carefully the Internal Operating Procedures (IOP's) following
Fep. R. App. P. 40 and 5= Cir. R. 35 for a discussion of when a
rehearing may be appropriate, the legal standards applied and
sanctions which may Dbe imposed 1if vyou make a nonmeritorious
petition for rehearing en banc.

Direct Criminal Appeals. 57 Cir. R. 41 provides that a motion for
a stay of mandate under Fep. R. App. P. 41 will not be granted
simply upon request. The petition must set forth good cause for
a stay or clearly demonstrate that a substantial question will be
presented to the Supreme Court. Otherwise, this court may deny
the motion and issue the mandate immediately.

Pro Se Cases. If you were unsuccessful in the district court
and/or on appeal, and are considering filing a petition for
certiorari in the United States Supreme Court, you do not need to
file a motion for stay of mandate under FeD. R. App. P. 41. The
issuance of the mandate does not affect the time, or your right,
to file with the Supreme Court.

Court Appointed Counsel. Court appointed counsel 1is responsible
for filing petition(s) for rehearing(s) (panel and/or en banc) and
writ (s) of certiorari to the U.S. Supreme Court, unless relieved
of your obligation by court order. If it is your intention to
file a motion to withdraw as counsel, you should notify your client
promptly, and advise them of the time limits for filing for
rehearing and certiorari. Additionally, you MUST confirm that
this 1information was given to your client, within the body of your
motion to withdraw as counsel.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

JULIUS OMAR ROBINSON (02),
Petitioner,
Civil No. 4:05-CVv-756-Y
V. (Criminal No. 4:00-CR-0260-Y)
UNITED STATES OF AMERICA
Respondent.

W W W W W W W

(death-penalty case)

MEMORANDUM OPINION AND ORDER TRANSFERRING 60 (b) MOTION

Before the Court is Julius Omar Robinson’s Motion for Relief
from Judgment Pursuant to Federal Rule of Civil Procedure 60 (b) (6),
filed on February 28, 2018. (*Motion,” CV doc. 10).! Robinson
moves to reopen the Court’s Jjudgment in a proceeding under 28
U.S.C. § 2255. The Motion challenges the wvalidity of Robinson’s
conviction by attacking various procedural rulings with new case
law. Because the Motion is in actuality a second or successive
petition for habeas relief, the Court TRANSFERS the Motion to the
United States Court of Appeals for the Fifth Circuit.

Background

This Court sentenced Robinson to death in 2002 after a jury
convicted him of murdering Johnny Lee Shelton and Juan Reyes.
Robinson was also sentenced to life imprisonment for complicity in

a criminal enterprise resulting in the death of Rudolfo Resendez.

' When Robinson filed his § 2255 motion, it was the Court’s practice
to file documents related to § 2255 motions in the criminal case. The
practice ended and such documents are now filed in the civil case.
Because relevant documents are filed under both cause numbers, “CR doc.”
refers to the criminal docket number 4:00-CR-260-Y, and “CV doc.” refers
to the civil docket number 4:05-CV-756-Y.
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The Court assessed a second sentence of life imprisonment and a
consecutive 300-month sentence on two other counts. (CR doc.
1740.) 1In 2004, the Fifth Circuit affirmed Robinson’s convictions
and sentences. United States v. Robinson, 367 F.3d 278 (5th Cir.
2004), cert. denied, 543 U.S. 1005 (2004).

In 2005, Robinson moved to vacate the judgment pursuant to 28
U.s.C. § 2255. (CR doc. 2279.) Following three years of litig-
ation, the Court denied the motion. Robinson v. United States,
No. 4:05-CV-756-Y, No. 4:00-CR-260-Y(2), 2008 WL 4906272 (N.D. Tex.
Nov. 7, 2008) (CR doc. 2453.) Robinson moved for reconsideration,
which this Court denied. (CR doc. 2456, 2465.) The Court by
separate order denied a certificate of appealability (“COA”). (CR
doc. 2473.) In 2010, the Fifth Circuit denied Robinson’s request
for a COA and denied rehearing. (CR doc. 2477, 2482). The Supreme
Court denied Robinson’s petition for certiorari. (CV doc. 7.)

Robinson moves to reopen the § 2255 proceedings based on
Supreme Court cases that have been decided since this Court denied
relief. Respondent contends the Motion fails to meet the standards
for relief under Rule 60(b) and, to the extent it raises new
claims, it should be transferred to the Court of Appeals as a
second or successive petition.

Applicable Law
Federal Rule of Civil Procedure 60(b) (6) allows a district

court to grant relief from a final judgment, order, or proceeding
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for any reason that Jjustifies relief. See Fed. R. Civ. P.
60 (b) (6) . The purpose of Rule 60(b) is to “balance the principle
of finality of a judgment with the interest of the court in seeing
that justice is done in 1light of all the facts.” Hernandez v.
Thaler, 630 F.3d 420, 429-30 (5th Cir. 2011). To succeed under
Rule 60(b) (6), the movant must show that extraordinary circum-
stances exist that justify the reopening of a final judgment. See
Gonzalez v. Crosby, 545 U.S. 524, 535 (2005).

District courts have Jjurisdiction to consider Rule 60 (b)
motions in 28 U.S.C. § 2254 habeas proceedings so long as the
motion attacks not the substance of the court’s resolution of the
claim on the merits, but some defect in the integrity of the habeas
proceedings. See Gonzalez, 545 U.S. at 532. Because 28 U.S.C.
§ 2254 and § 2255 are nearly identical in substance, this Circuit
applies Gonzalez to Rule 60(b) motions to reopen § 2255
proceedings. See Williams v. Thaler, 602 F.3d 291, 302 n.5 (5th
Cir. 2010); Davis v. United States, 417 U.S. 333, 343 (1974)
(section 2255 is “intended to afford federal prisoners a remedy
identical in scope to federal habeas corpus”). Examples of Rule
60 (b) motions that properly raise a defect in the integrity of the
habeas proceedings include a claim of fraud on the court or
challenges to a procedural ruling that precluded a merits
determination, such as failure to exhaust, procedural default, or

time bar. Gonzalez, 545 U.S. at 532 nn. 4, 5.
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The law limits the defendant to one § 2255 motion unless he
obtains certification for a successive motion from the Court of
Appeals. See 28 U.S.C. §§ 2244, 2255(e), (h); Gonzalez, 545 U.S.
at 528 (addressing § 2254). Because of the comparative lenience of
Rule 60 (b), petitioners “sometimes attempt to file what are in fact
second-or-successive habeas petitions under the guise of Rule 60 (b)
motions.” In re Edwards, 865 F.3d 197, 203 (5th Cir.), cert.
denied sub nom. Edwards v. Davis, 137 S. Ct. 909 (2017) (citing
Gonzalez, 545 U.S. at 531-32). A Rule 60(b) motion that (1)
presents a new habeas claim, (2) attacks the federal court’s
previous resolution of a claim on the merits, or (3) presents new
evidence or new law in support of a claim already litigated, should
be treated as a second or successive habeas petition. See
Gonzalez, 545 U.S. at 531-32. The rationale is that such motions
could circumvent the strict successive-petition requirements in
§ 2255 (h). See 1id. (addressing similarly worded provision in
§ 2244 (b) (2) (A)) .

Denial of COA

Robinson first contends that an erroneously high standard was
used in denying a COA on his ineffective-assistance-of-counsel
claim. He cites Buck v. Davis, 137 S. Ct. 759 (2017) as “the
Supreme Court’s most recent case on the COA standard” and argues
that this Court and the Court of Appeals erred under Buck by making

a COA determination on the merits rather than simply asking whether
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the district court ruling was debatable. Motion, p. 5-9. Robinson
argues that the COA is a wvalid subject for Rule 60(b) relief
because it is by definition a “non-merits based decision.”  See
Miller-E1 v. Cockrell, 537 U.S. 322, 336 (2003); see Reply, p. 1.

To the extent Robinson seeks to reopen this Court’s order
denying a COA, it is not a proper Rule 60(b) motion. Gonzalez
allows the reopening of procedural decisions that precluded a
merits determination. Gonzalez, 545 U.S. at 532, n. 4. The denial
of COA did not preclude a merits determination; it followed this
Court’s merits-based ruling on the ineffective-trial-counsel claim.
Robinson simply seeks vindication of the claim through a second
round of appellate review. It is, “if not in substance a ‘habeas
corpus application,’ at 1least similar enough that failing to
subject it to the same requirements would be ‘inconsistent with’
the statute” governing successive petitions. See 1id. at 531;
§ 2255(h). The Court has no jurisdiction to consider it.

Inability to Question Jurors

Next, Robinson reasserts a request to interview Jjurors that
this Court had denied during the § 2255 litigation. He argues that
he should be permitted to “conduct an investigation no more
intrusive than necessary to determine what role, 1if any, racial
bias played in his convictions and sentences.” Motion, p. 11.
This request relies on Peda-Rodriguez v. Colorado, 137 S. Ct. 855,

869 (2017), which held that the “no impeachment” evidence rule for
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jurors must yield to the Sixth Amendment when a juror makes a clear
statement that indicates he or she relied on racial stereotypes or
animus to convict. See Fed. R. Evid. 606(b); see also L. Cr. R.
24.1 (N.D. Tex.); Motion, p. 9-11.

Robinson made a similar request during the § 2255 litigation
“to vindicate his Sixth Amendment right to an impartial jury,” but
Robinson’s § 2255 motion did not contain an impartial-jury claim
under the Sixth Amendment. (CR doc. 2279.) Robinson conceded he
had no evidence of a Sixth Amendment violation. (CR doc. 2385, p.
1-5.) This Court denied the request as an improper fishing expedi-
tion in support of a hypothetical claim. (CR doc. 2388, p. 2-3.)

Robinson’s present request again seeks to develop evidence in
support of an impartial-jury claim under the Sixth Amendment.
Although Robinson argues in his reply that a discovery denial is
not a decision on the merits, the case he relies upon is not a Rule
60 (b) case. In re Sessions, 672 F.2d 564 (5th Cir. 1982).
Moreover, discovery in habeas cases must be tied to a showing that,
if the facts are more fully developed, the petitioner may be
entitled to relief. Bracy v. Gramley, 520 U.S. 899, 908-09
(1997). It follows that the only legitimate purpose for which the
Court could grant the requested discovery is for Robinson to
present a claim for relief. This Court has no jurisdiction to

consider it in a Rule 60 (b) Motion. See Gonzalez, 545 U.S. at 531.
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Indictment Error

Robinson’s final argument challenges a ruling by the Court of
Appeals in the direct appeal. The Court of Appeals held that the
government’s failure to charge by indictment the aggravating
factors used to Jjustify a death sentence constituted harmless
error. See Robinson, 367 F.3d at 287-88. During the initial
§ 2255 litigation, Robinson moved to amend the motion to include
this indictment-error claim. (CR doc. 2422.) The Court denied the
motion because the claim had already been decided on appeal and
because the new Supreme Court cases he relied upon were not
applicable to the indictment issue and were not retroactive. (CR
doc. 2430, p. 2-3). Robinson now argues that the Supreme Court
opinions in Weaver v. Massachusetts, 137 S. Ct. 1899 (2017) and
wWilliams v. Pennsylvania, 136 S. Ct. 1899 (2016) provide new
support for his argument that the indictment error should not have
been subjected to a harmless error analysis. Motion, p. 15-19; see
Robinson, 367 F.3d at 286-89.

Robinson’s argument is based solely on a purported change in
substantive law regarding the definition of structural error which,
he asserts, would alter the outcome of his appellate claim. It is
prohibited by Gonzalez, 545 U.S. at 531, because it potentially
circumvents the successive-petition requirements in § 2255. To
avoid this conclusion, Robinson argues that the denial of leave to

amend 1s merely a procedural denial, not a merits-based denial.
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But the procedural ruling is inextricably tied to the indictment-
error claim offered as a ground for challenging his conviction.
Because Robinson seeks vindication of a substantive claim
previously denied on appeal, it is a second or successive petition.

Robinson asserts in his reply that, because the rulings he
challenges are procedural rather than merits-based, they are all
subject to being reopened under Rule 60(b), irrespective of his
ultimate intent to litigate the underlying substantive claims for
relief. This argument, which necessarily characterizes any
allegation of procedural error as “extraordinary circumstances”
under Rule 60 (b) (6), would potentially swallow the general rule.
At a minimum, it conflicts with the holding in Gonzalez that
extraordinary circumstances “will rarely occur in the habeas
context.” Id. at 535. Nevertheless, Robinson cites Gonzalez for
support, because it held that challenging a timeliness denial was
a proper use of Rule 60(b), even as it would have allowed the
petitioner to 1litigate the underlying substantive claims for
relief.

Robinson’s argument badly misreads Gonzalez. The difference
between the limitations ruling challenged in Gonzalez and the
procedural rulings challenged by Robinson is that the limitations
ruling precluded a merits determination. Here, Robinson challenges
a ruling that did not prevent any merits determination (the COA) or

leverages “procedural” errors to present new claims challenging his
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conviction (the impartial-jury claim and indictment error). Even
though couched in terms of procedural error, these issues are, at
bottom, merits-based challenges to his conviction.

Gonzalez defines “on the merits” as a determination that there
exist or do not exist “grounds” entitling a petitioner to relief.
Id. at 532 n.4. The Supreme Court clarified that a Rule 60 (b)
movant is making a habeas-corpus claim when he asserts one of those
“grounds” or asserts that “a previous ruling regarding one of those
grounds” was 1n error. Id. Robinson is doing the latter. He
asserts grounds for relief by challenging procedural rulings using
new Supreme Court law which may or may not satisfy the requirements
in § 2255 that such laws be retroactive rules of constitutional
law. This is the type of end-run around the successive petition
rules that Gonzalez prohibits.

Transfer

Because the Motion raises new claims or seeks to relitigate
claims decided on the merits, it is a second or successive petition
under 28 U.S.C. § 2255(h). Before this Court may accept a second
or successive petition for filing, it must be certified by the
court of appeals to contain either newly discovered evidence
showing a high probability of actual innocence or a new and
retroactive rule of constitutional law. See § 2255(h); see also

§ 2244 (b) (2); Gonzalez, 545 U.S. at 529-30.
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This Court may either dismiss the motion for lack of juris-
diction or transfer it to the Court of Appeals for a determination
under § 2255(h). See In re Hartzog, 444 F. App’x 63, 65 (5th Cir.
2011) (citing United States v. Key, 205 F.3d 773, 774 (5th Cir.
2000)). The Court finds that it is in the interest of justice to
transfer the motion to the Court of Appeals rather than dismiss.
See United States v. Fulton, 780 F.3d 683, 688 (5th Cir. 2015)
(stating that a COA requirement, necessitated by dismissal,
presents a judicially inefficient procedural mechanism that would
have little practical benefit as compared to transfer).

x X K K *

The Clerk of Court is directed to TRANSFER Robinson’s Motion
(CV doc. 10) to the United States Court of Appeals for the Fifth
Circuit.

SIGNED June 20, 2018.

TER% R. MEANS

UNITED STATES DISTRICT JUDGE

10
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THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

JULIUS OMAR ROBINSON,
Defendant/Petitioner,
V.

UNITED STATES OF AMERICA,
Plaintiff/Respondent.

Petitioner Julius Robinson moves pursuant to Federal Rule of Civil Procedure,

Civil No. 4:05-CV-756-Y
(Criminal No. 4:00-CR-00260-2)

DEATH PENALTY CASE

Honorable Terry R. Means
United States District Judge

MOTION FOR RELIEF FROM

JUDGMENT PURSUANT TO FEDERAL
RULE OF CIVIL PROCEDURE RULE

60(b)(6)

Rule 60(b)(6) for relief from the judgment of this Court due to the extraordinary

circumstances of this case. This motion is based on the attached memorandum of

points and authorities and all the files and records of this case.

Dated: February 9, 2018

Respectfully submitted,

/s/ Jonathan C. Aminoff
JONATHAN C. AMINOFF
CELESTE BACCHI

CRAIG A. HARBAUGH
Deputy Federal Public Defenders
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MEMORANDUM OF POINTS AND AUTHORITIES
I. BACKGROUND
This Court sentenced Julius Robinson to death on June 5, 2002. United States v.
Robinson, CR-260-2, Dkt. No. 1740. The Fifth Circuit affirmed Robinson’s
convictions and sentences, United States v. Robinson, 367 F.3d 278 (5th Cir. 2004), and
the Supreme Court denied certiorari. Robinson v. United States, 543 U.S. 1005 (2004).

Robinson then moved, pursuant to 28 U.S.C. Section 2255, to vacate his
convictions and sentences in this Court on November 29, 2005. CR-260-2, Dkt. No.
2279. In the course of litigating his Section 2255 motion, Robinson sought to interview
the jurors from his capital trial, but the Court denied this request. Dkt. No. 2388.
Robinson then sought to amend his Section 2255 motion to include a claim raised on
direct appeal regarding the adequacy of the indictment, but the Court denied this
request. Dkt. No. 2430. Notwithstanding the government’s concession that Robinson
was entitled to an evidentiary hearing on his penalty-phase ineffective assistance of
counsel claim (dkt. nos. 2365 at 90, 2439 at 10), the Court summarily denied
Robinson’s Section 2255 motion and denied his request for a certificate of
appealability. Dkt. Nos. 2453, 2473. The Fifth Circuit affirmed, United States v.
Robinson, 2010 U.S. App. LEXIS 11675 (5th Cir. 2010), and the Supreme Court
denied certiorari, Robinson v. United States, 565 U.S. 827 (2011).

For over 12 years, Robinson has fought the unconstitutional denial of his due
process rights to full and fair litigation of his Section 2255 claims. In the past year, the
Supreme Court has issued three decisions which provide further support for the
arguments Robinson has been making and establish once again that prior rulings in this
case which precluded a full merits determination resulted in a “defect in the integrity of
[his] federal habeas proceeding.” Gonzalez v. Croshy, 545 U.S. 524, 532 (2005).
Specifically, the Supreme Court’s decision in Buck v. Davis, 137 S. Ct. 759 (2017),
confirms that Robinson was erroneously denied a COA, which deprived him of a merits

review of his appeal. The Supreme Court’s decision in Pefia-Rodriguez v. Colorado,
1
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137 S. Ct 855 (2017), confirms that Robinson was erroneously denied the opportunity
to interview the jurors in his case which prevented Robinson from presenting a fully
investigated Section 2255 motion to this Court, and prevented the Court from
reviewing the merits of this case in its entirety. Finally, the Supreme Court’s decision
in Weaver v. Massachusetts, 137 S. Ct. 1899 (2017), confirms that this Court
erroneously denied Robinson’s request to amend his Section 2255 motion. Robinson
moves to re-open the Section 2255 litigation to correct the defects in the integrity of the
post-conviction proceedings that deprived him of a resolution of his claims on their
merits.

II. ARGUMENT

The central concern of Federal Rule of Civil Procedure 60(b)(6) is that justice is
done. Klapprott v. United States, 335 U.S. 601, 615 (1949). Accordingly, Rule
60(b)(6) “vests power in courts . . . to enable them to vacate judgments whenever such
action is appropriate to accomplish justice.” Id. at 615. Pursuant to Rule 60(b)(6), a
party can seek relief “from a final judgment, order, or proceeding” and request
reopening of his case, for “any other reason that justifies relief.” Fed. R. Civ. P.
60(b)(6). Rule 60(b)(6) “reflects and confirms the courts’ own inherent and
discretionary power, ‘firmly established in English practice long before the foundation
of our Republic,’ to set aside a judgment whose enforcement would work inequity.”
Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 233-34 (1995) (quoting Hazel-Atlas
Glass Co. v. Hartford-Empire Co., 322 U.S. 238, 244 (1944).

The Fifth Circuit has long identified Rule 60(b)(6) “as ‘a grand reservoir of
equitable power to do justice in a particular case. . . .”” Williams v. Thaler, 602 F.3d
291, 311 (5th Cir. 2010) (quoting Harrell v. DCS Equip. Leasing Corp., 951 F.2d 1453,
1458 (5th Cir. 1992)); see also Steverson v. GlobalSantaFe Corp., 508 F.3d 300, 303
(5th Cir. 2007) (Rule 60(b)(6) “is a means for accomplishing justice in exceptional

circumstances.”) (internal citations omitted). Specifically,
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[t]he purpose of Rule 60(b) is to delineate the circumstances

under which relief may be obtained from the operation of

final judgments, whether they are entered by default, [] or

otherwise. By its very nature, the rule seeks to strike a

delicate balance between two countervailing impulses: the

desire to preserve the finality of judgments and the incessant

command of the court’s conscience that justice be done in

light of all the facts.
Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 401 (5th Cir. 1981) (internal citations and
quotations omitted) (emphasis added). While finality is important, “the justice-function
of the courts demands that [finality] must yield, in appropriate circumstances, to the
equities of the particular case in order that the judgment might reflect the true merits of
the cause.” ld. Thus, Rule 60(b) is “liberally construed in order to achieve substantial
justice.” 1d. at 402.

Rule 60(b), “like the rest of the Rules of Civil Procedure, applies in habeas
corpus proceedings” and “has an unquestionably valid role to play in habeas cases.”
Gonzalez, 545 U.S. at 534; see, e.g., United States v. Fernandez, 797 F.3d 315 (5th Cir.
2015) (applying Rule 60(b) in the context of an action initiated under Section 2255).
District courts have jurisdiction to consider Rule 60(b) motions in habeas proceedings
when such motions “attack[ ] not the substance of the federal court’s resolution of a
claim on the merits, but some defect in the integrity of the federal habeas proceeding.”
Gonzalez, 545 U.S. at 532. Thus, a district court can consider a Rule 60(b) motion
when a petitioner “asserts that a previous ruling which precluded a merits determination
was in error — for example, a denial for such reasons as failure to exhaust, procedural
default or statute-of-limitations bar.” Id. at 532 n.4.

Rule 60(b) is particularly important where federal review of the merits of a
petitioner’s claims has been limited. Accordingly, the Fifth Circuit has held that the

“‘main application’” of Rule 60(b) “is to those cases in which the true merits of a case
3
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might never be considered” and it has “reversed where denial of relief precludes
examination of the full merits of the cause,” because in such instances “even a slight
abuse may justify reversal.” Ruiz v. Quarterman, 504 F.3d 523, 532 (5th Cir. 2007)
(internal citations and quotations omitted); see also Phelps v. Alameida, 569 F.3d 1120,
1140 (9th Cir. 2009) (“a central purpose of Rule 60(b) is to correct erroneous legal
judgments that, if left uncorrected, would prevent the true merits of a petitioner’s
constitutional claims from ever being heard.”).

To avail himself of relief under Rule 60(b), a petitioner must “demonstrate both
the motion’s timeliness and ... that ‘extraordinary circumstances justif[y] the reopening
of a final judgment.”” Christeson v. Roper, 135 S. Ct. 891, 895-96 (2015) (quoting
Gonzalez, 545 U.S. at 535).

A. The Lack of Due Process Afforded to Robinson Constitutes

Extraordinary Circumstances Justifying Relief

In the course of litigating his Section 2255 motion, Robinson has been denied:
the ability to interview the jurors in his case; discovery and an evidentiary hearing; the
right to amend his Section 2255 motion; and a certificate of appealability. Intervening
Supreme Court caselaw reaffirms that these denials, which precluded a full and fair
merits determination, were erroneous.

1. Robinson Was Wrongly Denied His Ability to Appeal Because

This Court and the Fifth Circuit Applied an Erroneously High
Standard for Obtaining a Certificate of Appealability

To obtain a certificate of appealability (“COA”), a petitioner is required to make
“a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(¢c)(2).
In order to meet that burden, the only issue is whether an applicant can show that
“jurists of reason could disagree with the district court’s resolution of his constitutional
claims, or that jurists could conclude the issues presented are adequate to deserve
encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).

As the Supreme Court has repeatedly held, the “established rule” for granting a COA
4
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requires a court of appeals to “limit its examination to a threshold inquiry into the
underlying merit of the claims,” and ask ‘only if the District Court’s decision was
debatable.”” Buck v. Davis, 137 S. Ct. at 774 (citing Miller-El, 537 U.S. at 348).
Section 2253(c)(2) sets forth a clear, “two-step process: an initial determination
whether a claim is reasonably debatable, and then — if it is — an appeal in the normal
course.” 1d. Obtaining a COA “does not require a showing that the appeal will
succeed,” and “a court of appeals should not decline the application . . . merely because
it believes the applicant will not demonstrate an entitlement to relief.” Miller-El, 537
U.S. at 337. Moreover, in death penalty cases, “any doubt as to whether a COA should
issue . . . must be resolved in favor of the petitioner.” Pippin v. Dretke, 434 F.3d 782,
787 (5th Cir. 2005).

In Buck v. Davis, the Supreme Court’s most recent case on the COA standard,
the petitioner requested a COA following the denial of a motion for relief from
judgment pursuant to Federal Rule of Civil Procedure 60(b)(6). Buck, 137 S. Ct. at
773. However, rather than asking “only if the District Court’s decision was debatable,”
Miller-El, 537 U.S. at 348, the Fifth Circuit “essentially decided the case on the merits”
by finding that Buck had not shown the “extraordinary circumstances that would permit
relief” under Rule 60(b)(6). Id. at 773-74. The Supreme Court found that the Fifth
Circuit’s COA denial in Buck was based upon “ultimate merits determinations [that] the
panel should not have reached.” Id. The Court explained that the Fifth Circuit’s
approach, which determined the merits of the appeal before and as part of its ultimate
COA judgment, was an improper application of COA procedure:

[T]he question for the Fifth Circuit was not whether Buck had

“shown extraordinary circumstances” or “shown why [the State’s

actions] would justify relief from the judgment.” Those are ultimately

merits determinations the panel should not have reached.

[.]
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Of course when a court of appeals properly applies the COA
standard and determines that a prisoner’s claim is not even debatable,

that necessarily means the prisoner has failed to show that his claim is

meritorious. But the converse is not true. That a prisoner has failed to

make the ultimate showing that his claim is meritorious does not

logically mean that he failed to make a preliminary showing that his

claim was debatable. Thus, when a reviewing court (like the Fifth

Circuit here) inverts the statutory order of operations and “first

decid[es] the merits of an appeal, . . . then justifies] its denial of a

COA based on its adjudication of the actual merits,” it has placed too

heavy a burden on the prisoner at the COA stage. Miller-El, 537 U.S.

at 336-37. Miller-El flatly prohibits such a departure from the

procedure described by § 2253.

Id. (italics in original).

As Robinson argued to this court, the Fifth Circuit, and the United States
Supreme Court, these standards were not followed in Robinson’s case. After
summarily denying Robinson’s Section 2255 motion (dkt. no. 2453), this Court, and
later the Fifth Circuit, denied Robinson’s request for a COA on his penalty-phase
ineffective assistance of counsel claim. See Dkt. No. 2473; United States v. Robinson,
No. 09-70020 (5th Cir. June 8, 2010). In response, Robinson argued that the District
Court and the Fifth Circuit had effectively required Robinson to prove he would
succeed on appeal before granting him the right to appeal — an approach which
imposed an erroneously high standard on Robinson’s COA requests, and failed to abide
by the COA guidelines set forth by the Supreme Court. Robinson v. United States,
Supreme Court Case No. 10-8146, Cert Petition filed December 22, 2010. The COA
denials issued by this Court and by the Fifth Circuit in this case were improper because

they were contrary to the requirements of Section 2253 and “placed too heavy a burden
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on [Robinson] at the COA stage.” Buck, 137 S. Ct. at 774 (italics in original) (internal
citations omitted).

In order to be entitled to a COA, Robinson had to establish that it was at least
debatable that he was deprived of the effective assistance of counsel at the penalty
phase of his trial. This Court denied Robinson’s request for a COA, finding that
Robinson had failed to establish either Strickland prong. Dkt. No. 2473. Much of the
Court’s Order was a defense of the Court’s merits denial. Id. at 3-4. The Court
concluded that because “Robinson has not produced independent indicia of the likely
merit of either prong... it does not appear that reasonable jurists would disagree with
the denial of this claim.” 1d. at 4. The “independent indicia” standard is a Fifth Circuit
construct that holds that a Section 2255 movant is entitled to an evidentiary hearing
only if he “produces independent indicia of the likely merit of her allegations, typically
in the form of one or more affidavits from reliable third parties.” United States v.
Cervantes, 132 F.3d 1106, 1110 (5th Cir. 1998). In support of his Section 2255
motion, Robinson filed over 40 declarations from third parties, but the Court found that
some of Robinson’s declarants were not reliable. See, e.g., Dkt. No. 2453 at 26
(finding witness’s “credibility is questionable”). By definition, questionable credibility
is at least debatable, and thus a COA should have issued. Miller-El, 537 U.S. at 336-
37.

On review of Robinson’s request for a COA, the Fifth Circuit skipped an
analysis of the deficient performance prong, and instead decided that even if Robinson
could establish deficient performance, he could not establish prejudice. United States
v. Robinson, 2010 U.S. App. LEXIS 11675 (5th Cir. 2010). Yet in so doing, the Fifth
Circuit engaged in the same improper pattern that the Supreme Court has repeatedly
condemned. For example, the Fifth Circuit decided that despite Robinson’s specifically
named deficiencies in the trial attorneys’ representation, “no reasonable jurist would
find that Robinson was prejudiced by the [] alleged deficiencies.” Id. at *11.

Similarly, the Fifth Circuit found that trial counsel was not ineffective for failing to
7
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challenge the future dangerousness evidence because “no jurist of reason would believe
that a dent in that evidence, which Robinson alleges, would have created a reasonable
probability of a different verdict.” Id at *11-12. And these are not isolated examples.
See id. at *14 (“Robinson’s case for a difficult childhood’s mitigating his culpability is
far less compelling than the showing in recent cases in which the Supreme Court found
the omission of mitigation evidence prejudicial. ... No reasonable jurist would find [the
mitigation evidence’s] omission prejudicial.”).

Thus, the Fifth Circuit’s sole reason for denying a COA is its belief that
Robinson failed to establish prejudice — i.e., that he failed to win his Strickland claim
on the merits. Yet as the Buck Court makes clear, it was error for the Fifth Circuit to
make such merits determinations and then deny Robinson a COA. Whether a
reasonable jurist would find prejudice is the ultimate issue to be decided. At the COA
stage, the only relevant inquiry is whether reasonable jurists would debate whether
Robinson could establish prejudice. “Indeed, a claim can be debated even though every
jurist of reason might agree, after the COA has been granted and the case received full
consideration, that the petitioner will not prevail.” Miller-El, 537 U.S. at 338.

The improper standard applied by the Fifth Circuit in Buck and in this case has
been repeated in other cases. Since the Fifth Circuit’s erroneous denial of Robinson’s
COA motion, the Supreme Court has continued to overturn Fifth Circuit COA denials,
and recently referenced the Fifth Circuit’s “

Court precedent in denying COA’s. See, e.g., Jordan v. Fisher, 135 S. Ct. 2647, 2652

troubling” pattern of misapplying Supreme

n.2 (2015) (Sotomayor, J., dissenting from the denial of certiorari). The Fifth Circuit’s
practice has been to conduct “a detailed evaluation of the merits and then conclude[]
that because [the petitioner] had “fail[ed] to prove” his constitutional claim, a COA was
not warranted.” Fisher, 135 S. Ct. at 2652 (Sotomayor, J., dissenting); see e.g. Miller-
El, 537 U.S. 322. The Supreme Court in Buck v. Davis once again noted this pattern.
See 137 S. Ct. at 773 (“The court below phrased its determination in proper terms —

that jurists of reason would not debate that Buck should be denied relief, but it reached
8
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that conclusion only after essentially deciding the case on the merits.”) (citation to Fifth
Circuit opinion omitted).

However, since Buck v. Davis, the Fifth Circuit appears to be making efforts to
correct its approach. See, e.g., Washington v. Davis, 2017 U.S. App. LEXIS 25832, at
*6-7 (5th Cir. 2017). In Washington, the panel granted a COA on several procedurally
defaulted claims of ineffective assistance of counsel. 1d. at *8-10. The panel
acknowledged that the recent Buck decision made clear that “[w]hen a court of appeals
sidesteps [the COA] process by first deciding the merits of an appeal, and then
justifying its denial of a COA based on its adjudication on the actual merits, itis . . .
deciding an appeal without jurisdiction.” Id. at *6 (citing Buck, 137 S. Ct. at 773). The
panel also found that even though “[t]he State argues — with persuasive force — that
the foregoing claims are unlikely to succeed on the merits,” such disagreement between
the State and defense “proves that Washington’s claims are ‘debatable’ and thus
warrant a COA.” Id. at *11.

The analysis applied by the Fifth Circuit in Washington is in accordance with the
standards set forth in Buck, and is the standard that the Court should have applied in
Robinson’s case. The Supreme Court’s rejection of the Fifth Circuit’s long-standing
pattern of misapplying the COA standards is an “extraordinary circumstance” justifying
re-opening this case under Rule 60(b)(6) and allowing Robinson to move for a COA.

2. This Court Erroneously Barred Robinson From Conducting a

Reasonable Investigation

After filing his initial Section 2255 motion, Robinson moved for permission to
interview the jurors. Dkt. No. 2385. This Court denied Robinson’s request, finding
that Robinson had not provided any evidence that merited allowing Robinson to
investigate possible juror misconduct. Dkt. No. 2388 at 2.

However, the Supreme Court’s recent decision in Pefia-Rodriguez v. Colorado,
137 S. Ct. 855 (2017), supports Robinson’s case for interviewing the jurors and

demonstrates the error of this Court’s decision. In that case, Pefia-Rodriguez’s counsel
9
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was permitted to speak with the jurors, and two jurors informed counsel that another
juror had expressed anti-Hispanic bias toward the defendant and his alibi witnesses. Id.
at 861. Defense counsel ultimately submitted signed affidavits from those jurors,
which memorialized the racist comments made by another juror. Id. at 862. Despite
this evidence of juror misconduct the trial court denied the defense motion for a new
trial, finding that the affidavits were not admissible to impeach the verdict under
Colorado’s equivalent to Federal Rule of Evidence 606(b), which renders inadmissible
virtually any post-verdict juror statement concerning the contents of the jury’s
deliberations. Id. at 862. The Colorado Supreme Court affirmed, and the Supreme
Court granted certiorari to decide if racial bias should be an exception to the general,
firmly rooted provisions behind Rule 606(b). 1d. at 862-63. The Supreme Court
reversed, finding that the Sixth Amendment requires that the no-impeachment rule give
way in order to permit a trial court to consider evidence that a juror relied on racial
stereotypes or animus to convict a criminal defendant. ld. at 869. The Court reasoned
that racial bias is such a stain on American history and notions of fair justice, and such
a clear denial of the jury trial guarantee, that general evidence rules must be modified to
root out racism in the criminal justice system. Id. at 871.

It is uncontroverted that the death penalty has a long history of racial injustice.
Indeed, just last term the Supreme Court reversed a Texas capital conviction in which a
man’s death sentence may have been based on his race. Buck, 137 S. Ct. at 778.
Similarly, Julius Robinson is a black man who was capitally prosecuted in Texas — a
state which leads the nation in federal capital convictions. Of the 13 federal capital
convictions from the state of Texas, 9 defendants are black, 2 are white, and 2 are

Latino.! Robinson was tried before a jury of 11 white people and 1 black man, whom

! These numbers were taken from the Death Penalty Information Center’s
website. Available at: https://deathpenaltyinfo.org/federal-death-row-prisoners#list.
These numbers include Louis Jones and Juan Garza, both of whom have been executed.

10
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the defense had unsuccessfully moved to strike for cause. Additionally, the
Government was permitted to strike 7 of the 8 black jurors questioned during voir dire.
Given the severity of Robinson’s sentence, and the racial undertones of this capital
prosecution, Robinson should be permitted to conduct an investigation no more
intrusive than necessary to determine what role, if any, racial bias played in his
convictions and sentences.

The Supreme Court noted in Pefla-Rodriguez that the “practical mechanics of
acquiring and presenting [evidence of juror bias] will no doubt be shaped and guided by
state rules of professional ethics and local court rules, both of which often limit
counsel’s post-trial contact with jurors.” Id. at 869. In Texas, however, Local Criminal
Rule 24.1 prevents any contact between the parties and a juror absent permission of the
court. This leaves Robinson entirely at the whim of the jurors and without a
mechanism, practical or otherwise, for even investigating the type of misconduct at
issue in Pefia-Rodriguez.

Ultimately the Pefia-Rodriguez case emphasizes that the specter of racial bias is
an issue so repulsive that exceptions should be made to general rules to ensure that
racism has not influenced criminal convictions or sentences. The Supreme Court has
also emphasized the importance of investigation in the post-conviction context. See,
e.g., Martinez v. Ryan, 566 U.S. 1, 13 (2012) (explaining that post-conviction
ineffective assistance of counsel claims can require extensive investigation such that an
inmate’s ability to file such a claim is significantly diminished absent the assistance of
post-conviction counsel). On balance, Pefia-Rodriguez establishes that rules such as
Local Criminal Rule 24.1 must allow criminal defendants an ability to investigate
issues such as racial bias, and Robinson was deprived of this right. Robinson’s
inability to adequately investigate his case prevented a full and fair merits
determination, which warrants re-opening the proceedings under Rule 60(b) and
permitting Robinson to move the Court for an order growing Robinson access to the

jurors from his trial.
11
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3. This Court’s Denial of Robinson’s Right to Amend his Section
2255 Motion to Include His Indictment Claim was Erroneous
a. Procedural History of Robinson’s Request to Amend

Prior to Robinson’s trial, the Supreme Court held in Jones v. United States, 526
U.S. 226 (1999), that with respect to federal criminal prosecutions, the Fifth
Amendment’s Due Process Clause and the Sixth Amendment’s notice and jury trial
guarantees require that any fact, other than a prior conviction, that increases the
maximum penalty for a crime must be charged in an indictment, submitted to a jury,
and proved beyond a reasonable doubt. The Supreme Court’s decision in Apprendi v.
New Jersey, 530 U.S. 466, 490 (2000) extended the Jones holding, with the exception
of the indictment requirement, to state prosecutions under the Fourteenth Amendment.

When Robinson was tried, the Federal Death Penalty Act required that the
Government present its aggravating factors to the petit jury, but did not require that
they be charged by a grand jury in an indictment. As a result, the statutory aggravating
factors that made Robinson eligible for death were not charged via indictment, and the
grand jury returned an indictment charging only non-capital offenses. Regardless, the
Government pursued the death penalty and presented statutory aggravating factors to
the petit jury that were not subject to the Fifth Amendment’s indictment clause.

Robinson filed a pretrial motion to disqualify the death penalty because the
aggravating factors had not been presented to the Grand Jury. Dkt. No. 1443. This
Court denied the defense motion, finding that the aggravating factors did not need to be
presented to the jury because they “are merely sentencing factors, rather than facts that
would enhance his punishment beyond that contemplated by the grand jury.” Dkt. No.
1575 at 2 (citing Apprendi, 530 U.S. at 494 and n. 19).

Shortly after Robinson was sentenced to death, the Supreme Court issued Ring v.
Arizona, 536 U.S. 584 (2002), which extended Jones and Apprendi and held that where
an aggravating factor renders a defendant eligible for death, it is “the functional

equivalent of an element of a greater offense” and therefore must be proven to a jury
12
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beyond a reasonable doubt. Id. at 609. And as an element of a greater offense, the
aggravating factor must be charged in an indictment. Jones, 526 U.S. at 243 n. 6;
Apprendi, 530 U.S. at 476.

On appeal, Robinson re-raised this issue, arguing that Ring established what
Robinson had contended all along — that the Fifth Amendment required statutory
aggravating factors to be presented to the grand jury and charged in the indictment.

The Government conceded that Robinson’s Fifth Amendment rights had been violated.
The controversial issue, however, was whether the constitutional violation was a
structural error, as Robinson arguedz, or was subject to harmless error review, as the
Government claimed. The Fifth Circuit agreed with Robinson’s argument that “the
government is required to charge, by indictment, the statutory aggravating factors it
intends to prove to render a defendant eligible for the death penalty, and its failure to do
so in this case is constitutional error.” United States v. Robinson, 367 F.3d 278, 284
(5th Cir. 2004). Nevertheless, the court deemed this “constitutional error” non-
structural, and ruled that the harmless-error analysis applied. Id. at 285.

In finding that the Government’s failure to include statutory aggravating factors
in the indictment was not structural error, the Fifth Circuit relied on Neder v. United
States, 527 U.S. 1, 8 (1999), wherein the Supreme Court explained that structural errors
tend to involve a “defect affecting the framework within which the trial proceeds, rather
than simply an error in the trial process itself.” Robinson, 367 U.S. at 285 (quoting
Neder, 527 U.S. at 8). The court then examined United States v. Cotton, 535 U.S. 625
(2002), where the Supreme Court applied the plain error test to a forfeited claim that

the government had failed to allege a fact that increased the statutory maximum

* Robinson has continually maintained that the indictment error that occurred in
his case is a structural error. See, e.g., United States v. Robinson, Fifth Circuit Case
No. 02-10717, Reply Brief filed 12/11/2003.

13
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sentence in the indictment and found that the error did not affect the “fairness, integrity,
or public reputation” of the proceedings. Robinson, 367 F.3d at 286 (quoting Cotton,
535 U.S. at 632-33). Reconciling the two cases, the Fifth Circuit held that if Cotton’s
indictment claim did not affect the fairness of the proceedings, then it could not be the
type of structural error that the Neder Court described as “one that necessarily
‘deprive[s] defendants of basic protections without which ... no criminal punishment
may be regarded as fundamentally fair.””” Robinson, 367 F.3d at 286 (quoting Neder,
527 U.S. at 8-9) (alterations in original). Applying the harmless error standard, the
Fifth Circuit found that Robinson received adequate notice of the aggravating factors
via the Government’s “notice of intent to seek the death penalty,” and although the
court recognized its limitation in correcting this error on appeal, it found that any
rational grand jury would have charged Robinson with the aggravating factors. Id. at
287-88.

After his conviction became final, Robinson moved to vacate his convictions and
sentences under 28 U.S.C. Section 2255. Undersigned appointed counsel, however,
had only four months to investigate the case and file the motion before the one-year
statute of limitations would expire. After timely filing the Section 2255 motion,
appointed counsel moved to amend the motion to include Robinson’s indictment claim,
arguing that intervening Supreme Court case law cast doubt over the Fifth Circuit’s
prior denial of the claim. Robinson’s argument was that the Supreme Court’s decisions
in United States v. Gonzalez-Lopez, 548 U.S. 140 (2006), and United States v.
Resendiz-Ponce, 549 U.S. 102 (2007), further clarified what constitutes a structural
error, and they demonstrate that the Fifth Circuit’s decision was erroneous. Dkt. No.
2422. The Court denied Robinson’s request to amend, finding that because the new
case law did not squarely address the issue, the cases were irrelevant. Additionally, the
Court held that because the cases were not retroactive, they could not impact
Robinson’s case, which became final on direct review. ld. at 3. The Court

subsequently denied Robinson’s Section 2255 motion. Dkt. Nos. 2453, 2454.
14
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b.  The Impact of Weaver v. Massachusetts

On June 22, 2017, the Supreme Court issued Weaver v. Massachusetts, 582 U.S.
137 S.Ct. 1899 (2017), in which the defendant claimed his trial attorney had been
ineffective for failing to object when the trial court barred the public from portions of
the jury selection process, in violation of his right to a public trial under Presley v.
Georgia, 558 U.S. 209 (2010) (per curiam). There was no dispute that Weaver’s right
to a public trial had been violated and that such error is structural. At issue, however,
was whether in the context of trial counsel’s failure to object to the closure of the
courtroom, Weaver needed to show prejudice to establish his ineffective assistance of
counsel claim, or if prejudice would simply be presumed because the error that counsel
failed to object to was structural. Id. at 1907.

The Court began with its most expansive definition of structural errors to date,
explaining that structural errors tend to arise in three circumstances. “First, an error has
been deemed structural in some instances if the right at issue is not designed to protect
the defendant from erroneous conviction but instead protects some other interest.” Id.
at 1908. The Court provided a defendant’s right to self-representation as an example of
this type of structural error. “Second, an error has been deemed structural if the effects
of the error are simply too hard to measure.” ld. The denial of a defendant’s right to
select her own attorney is an example of this type of structural error. Id. And “[t]hird,
an error has been deemed structural if the error always results in fundamental
unfairness.” 1d. The denial of an indigent defendant’s right to counsel is one such
example. 1d. Notwithstanding these three rationales, the Court cautioned that these
categories are not rigid and explained: “one point is critical: An error can count as
structural even if the error does not lead to fundamental unfairness in every case.” Id.
After reaffirming that the error there was structural, and the reasons therefore, the Court
set out to decide the remedy for a structural error not objected to at trial and raised on
appeal via an ineffective assistance of counsel claim. The Court ultimately held that

this error, when raised via an ineffective assistance claim, required a showing of
15
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prejudice under Strickland v. Washington, 466 U.S. 668 (1984). Part of the Court’s
reasoning was based on the value of preserving a claim and raising it on direct review
versus forfeiting the claim and raising it in a collateral proceeding. The Court
explained that the former allows the trial court to correct its error or explain its
reasoning, while the latter deprives the trial court of any ability to cure the error and
generally comes to light years after the fact. 1d. at 1912.

Weaver casts serious doubt on the Fifth Circuit’s decision in this case in two
significant ways. First, Weaver reiterated yet again the value of not waiving a valid
claim for appeal. Had Weaver’s counsel simply preserved a claim challenging the
structural error present in his case, Weaver would have been entitled to a new trial. Yet
contrary to the approach in Weaver, the Fifth Circuit’s decision in Robinson equated
waived claims with non-waived claims. In relying on Cotton, a case about a defective
indictment claim which was not preserved for appeal, the Supreme Court applied plain
error review. The Fifth Circuit expanded that logic to Robinson’s non-waived
indictment error claim, overlooking the significance of Robinson’s preservation of his
claim. In essence, the Fifth Circuit treated Robinson’s claim as if it were not preserved
for appeal, and Weaver affirms that this was erroneous. There is no logical basis for
treating Robinson as if his claim was waived; Robinson gave the Court the opportunity
to correct the Government’s error, and the Government had the ability to supersede its
indictment. Yet, this did not occur, and the result should not affect Robinson’s ability
to defend his rights. Second, Weaver establishes that structural errors do not always
implicate fairness. But the Fifth Circuit’s analysis of whether Robinson’s claim was
structural depended almost entirely on “fundamental fairness.”

In addition to Weaver, the Supreme Court’s recent decision in Williams v.
Pennsylvania, 136 S. Ct. 1899 (2016), reinforces the veracity of Robinson’s argument.

In Williams, the issue was whether a claim of judicial bias qualified as a structural

16
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error. There, Williams had won post-conviction relief on a Brady® claim in the state
trial court. The state appealed to the Pennsylvania Supreme Court, whose chief justice
had previously been the District Attorney at the time of Williams’ trial and authorized
seeking capital punishment against Williams. Id. at 1903-05. Williams responded to
the state’s pleadings in the state supreme court and filed a motion asking the chief
judge to recuse himself, or if he declined to have the full court consider the recusal
motion. The chief judge denied the motion and the full court, including the chief judge,
reversed the lower court’s grant of post-conviction relief and reinstated the death
penalty against Williams. 1d. at 1905. On review to the Supreme Court, the Court held
that the chief justice’s failure to recuse himself violated Williams’ Fourteenth
Amendment due process rights. The Court held that because the judge had a
significant, personal involvement as a prosecutor in the defendant’s case, there was an
impermissible risk of actual bias. Id. at 1905. The Court then had to decide if this due
process violation amounted to structural error. The novel issue in this case was the fact
that the Court was looking at one possibly biased jurist on a multi-judge panel and the
biased jurist’s vote was not outcome determinative. ld. at 1909. While it might seem
obvious that a prejudice analysis could simply examine whether the biased judge’s vote
was outcome determinative, the Court rejected this explaining that the deliberations of
an appellate panel are generally confidential and thus “it is neither possible nor
productive to inquire whether the jurist in question might have influenced the views of
his or her colleagues during the decision making process.” Id. The Court continued
that even if the disqualified judge’s vote was totally unnecessary to the outcome of the
case, “[t]hat outcome does not lessen the unfairness to the affected party” of having a

biased jurist decide his case. 1d.

3 Brady v. Maryland, 373 U.S. 83 (1963).
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The Supreme Court’s ruling that it is neither possible nor productive to inquire
into the interworkings of proceedings that are confidential runs contrary to the Fifth
Circuit’s inquiry into the confidential grand jury proceedings in Robinson’s case and
how they might have voted had a statutory aggravating factor been presented to them.
See Robinson, 367 F.3d at 288 (“any rational grand jury would find probable cause to
charge Robinson with at least one of the statutory aggravating factors omitted from his
indictment.”); see also Vasquez v. Hillery, 474 U.S. 254, 263 (1986) (finding racial
discrimination in the selection of grand jurors to be a structural error because “even if a
grand jury’s determination of probable cause is confirmed in hindsight by a conviction
on the indicted offense, that confirmation in no way suggests that the discrimination did
not impermissibly infect the framing of the indictment and, consequently, the nature or
very existence of the proceedings to come.”). Indeed, the Court’s analysis in Williams
establishes that the indictment error at issue in Robinson is structural because it falls
under Weaver’s rubric of an error whose effects are “simply too hard to measure.”
Weaver, 137 S. Ct. at 1908.

c. Weaver Represents an Intervening Change of Law by the
United States Supreme Court Which Permits Consideration
of This Claim Despite the Fifth Circuit’s Law of the Case
Doctrine

The Fifth Circuit has created a rule that bars Section 2255 litigants from raising
claims that were previously denied on appeal. United States v. Jones, 614 F.2d 80, 82
(5th Cir. 1980); United States v. Kalish, 780 F.2d 506 (5th Cir. 1986). This Court cited
that rule, which is akin to the law of the case doctrine, in response to Robinson’s
motion to amend, and that rule will surely be in play when considering this motion.
However, the law of the case doctrine is subject to three exceptions: (1) the evidence at
a subsequent trial is substantially different; (2) there has been an intervening change of
law by a controlling authority; and (3) the earlier decision is clearly erroneous and
would work a manifest injustice. United States v. Matthews, 312 F.3d 652, 657 (5th

18
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Cir. 2002). Weaver satisfies the second exception and establishes that the earlier
decision is clearly erroneous, and would manifest injustice especially considering that
this is a death-penalty case. As such, the denial of amendment should be reconsidered
in light of these recent cases.

B. This Motion is Timely

Robinson has diligently pursued his rights. He timely appealed his convictions
and sentences in this Court and timely filed his Section 2255 motion and related
appeals. When those actions were all denied, Robinson timely filed a petition in the
Inter-American Commission on Human Rights. Robinson v. United States, P-561-12.

Robinson has filed this motion under Federal Rule of Civil Procedure, Rule
60(b)(6). A motion brought pursuant to Rule 60(b)(6) must be filed within a reasonable
time to be considered timely. Rule 60(c)(1). “The timeliness of the motion is
measured as of the point in time when the moving party has grounds to make such a
motion, regardless of the time that has elapsed since the entry of judgment.” First
Republic Bank Fort Worth v. Norglass, Inc., 958 F.2d 117, 120 (5th Cir. 1992). Once a
party has grounds to make a Rule 60(b) motion, however, they must bring the motion
reasonably promptly, though “the determination of reasonableness is less than a
scientific exercise.” Id.at 121.

The Fifth Circuit has held that “[a] district court is provided wide discretion in
determining whether a Rule 60(b) motion is filed within a reasonable time.” McKay v.
Novartis Pharmaceutical Corp., 751 F.3d 694, 701 n. 5 (5th Cir. 2014) (citations
omitted). In this inquiry, the “particular facts of the case in question” determine
whether a motion has been timely filed. 1d. Further, in determining whether a motion
has been filed within a reasonable time, the Fifth Circuit instructs that district courts
should consider: (1) “the interest in finality;” (2) “the reason for delay;” (3) “the
practical ability of the litigant to learn earlier of the grounds relied upon;” and (4)
“prejudice to other parties.” Travelers Ins. Co. v. Liljeberg Enters., Inc., 38 F.3d 1404,
1410 (5th Cir. 1994) (internal citations and quotation marks omitted).
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The interest in finality has been minimized by the Supreme Court in the context
of a Rule 60(b) motion because the purpose of Rule 60(b) is to create an exception to
finality. Gonzalez, 545 U.S. at 520 (“[Finality], standing alone, is unpersuasive in the
interpretation of a provision whose whole purpose is to make an exception to
finality.”). Setting aside the first factor, Robinson has good reason for any delay, as
this motion is largely based upon three recent Supreme Court decisions —Buck, Pefia-
Rodriguez, Weaver — which were issued less than a year from the date of filing this
motion. The third factor also weighs in Robinson’s favor because he obviously could
not have known how these decisions would impact his case before the Supreme Court
issued their opinions. Indeed, the Fifth Circuit has legitimized waiting for subsequent
decisions to be issued before filing a Rule 60(b) motion. See First Republic Bank Fort
Worth v. Norglass, Inc., 958 F.2d 117, 120-21 (5th Cir. 1992) (citing, with approval,
Clarke v. Burke, 570 F.2d 824, 831-32 (8th Cir. 1978) (where the “movants acted
reasonably in waiting for the district court’s decision in a later, but related, case before
filing the Rule 60(b) motion because it was the unfavorable ruling in the later case that
precipitated the need for the Rule 60(b) motion.”). Finally, the government will not
suffer prejudice if the Court grants this motion. While the Supreme Court opinions
upon which this motion is based are new, the underlying issues have been previously
argued in this case. As a result, the government should be familiar with these issues
and not prejudiced by the timing of this motion.

Returning to Buck v Davis, the Supreme Court overturned the Fifth Circuit’s
denial of a COA and found that Buck had demonstrated entitlement to relief under Rule
60(b)(6). 137 S. Ct. 759 (2017). The Supreme Court reached this decision
notwithstanding that Buck’s motion primarily relied on the Supreme Court’s decisions
in Martinez v. Ryan, 566 U.S. 1 (2012), and Trevino v. Thaler, 569 U.S. 413 (2013), but
was filed almost two years after Martinez was decided and 8 months after Trevino was
decided. Id. at 767, 771. Robinson’s motion is being filed less than one year after

Buck was decided and approximately seven months after Weaver was decided. Buck
20
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establishes that Robinson has filed his motion within a reasonable time, and the Court
should exercise its discretion and find Robinson’s motion timely.
III. CONCLUSION
For all of the foregoing reasons, Robinson respectfully requests that the Court

grant this motion.

Respectfully submitted,

Dated: February 9, 2018 /sl Jonathan C. Aminoff
JONATHAN C. AMINOFF
CELESTE BACCHI
CRAIG A. HARBAUGH
Deputy Federal Public Defenders
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CERTIFICATE OF CONFERENCE
Counsel for Julius Robinson, Celeste Bacchi and Jonathan Aminoff, and counsel
for the government, Alex Lewis, conferred on February 9, 2018. Counsel for Robinson
had e-mailed counsel for the government a brief summary of the contents of this motion
on February 8 such that the parties could more meaningfully discuss the issues. An
agreement could not be reached, however, due to disagreement over the issues in

question and the government opposes this motion.

Dated: February 9, 2018 /sl Jonathan C. Aminoff
JONATHAN C. AMINOFF
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GOVERNMENT’S RESPONSE TO RULE 60 MOTION

Robinson’s motion should be denied because it fails to meet the restrictive
standards for relief under Rule 60(b)(6). To the extent that it raises new claims, it should
be transferred to the Fifth Circuit as a second or successive motion under Section 2255.

STATEMENT OF THE CASE

In March 2002, a jury found Robinson guilty of the murders of Johnny Lee
Shelton and Juan Reyes and of complicity in a criminal enterprise resulting in the death
of Rudolfo Resendez. (CR No. 1641.)' In June 2002, the Court accepted the jury’s
recommendation and sentenced Robinson to death for the murders of Shelton and Reyes
and life in prison for the death of Resendez. (CR No. 1740.) In 2004, the Fifth Circuit
affirmed the judgment and the Supreme Court denied review. See United States v.
Robinson, 367 F.3d 278 (5th Cir.), cert. denied, 543 U.S. 1005 (2004).

In November 2005, Robinson filed his first motion for post-conviction relief under
Section 2255. (CR No. 2279.) He claimed that he received ineffective assistance of trial
counsel, was denied equal protection and due process, and was entitled to a new trial.
(CR Nos. 2279; 2422; 2432.) Over the ensuing months and years, he supplemented his
post-conviction claims with additional arguments and evidence, and ultimately, the
Section 2255 filings before the Court included his initial motion, the government’s

response, his reply, his amendment to the motion, his supplemental pleading, the

1“CR No. __ " refers to the docket of the criminal proceeding and “CV No. __ " refers to the docket of this
Section 2255 action.
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government’s response to the supplemental pleading, and his reply in support of his
supplemental pleading. (CR Nos. 2279; 2365; 2380; 2422; 2432; 2439; 2443.)

In January 2008, the Court denied Robinson’s request to amend his Section 2255
motion by adding a defective-indictment claim. (CR No. 2430.) The Court determined
that the issue was barred because it was decided adversely on direct appeal; the recent
Supreme Court cases that Robinson cited were inapplicable; and even if the cases did
apply, they demonstrated procedural error that was not retroactively applicable on
collateral review to a final judgment like Robinson’s. (ld. at 2-4.)

In November 2008, the Court issued a 46-page memorandum opinion and written
order denying Robinson’s Section 2255 motion. (CR No. 2453.) It concluded that an
evidentiary hearing was unnecessary because “the record . . ., including the exhibits
submitted by Robinson with his motion, [did] not create any contested fact issues that
[were required to] be resolved in order to decide Robinson’s claims.” (ld. at 45.) It
further explained that an evidentiary hearing was not required for the following reasons:

With regard to the claims for which Robinson has submitted

additional evidence, the Court has decided these claims either

by assuming that everything Robinson alleges is true or based

on legal, not factual, bases. Accordingly, because the record

before this Court shows conclusively that Robinson is not

entitled to relief, his request for an evidentiary hearing is

denied.
(Id. at 45-46.) Having assumed the truth of Robinson’s factual allegations, the Court
concluded that each of his claims lacked merit. (See generally id. at 14-45.)

Robinson moved for reconsideration, claiming that the Court’s denial of an

evidentiary hearing was a “manifest error of law.” (CR No. 2456 at 3.) The government
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opposed the motion, (CR No. 2464), and on February 17, 2009, the Court issued an order

denying reconsideration, (CR No. 2465). First, it observed that because the cases cited

by Robinson were inapplicable, its decision to deny relief was not manifestly wrong. (ld.

at 2-4.) Next, it rejected each of Robinson’s points of error, repeating its earlier

determination that an evidentiary hearing was unnecessary because the claims were

conclusively resolved based on (i) legal questions and (ii) facts that were undisputed or

assumed be true as Robinson had alleged. (Id. at 4-7.) The Court made clear that an

evidentiary hearing was pointless because its analysis did not suffer from factual gaps or

disputes:

(Id. at 7.)

As the Court held in its memorandum opinion and order
denying Robinson’s motion to vacate (Doc. #2453), the record
before this Court, including the exhibits submitted by
Robinson with his motions, do not create any contested fact
issues with regard to Robinson’s insufficiency-of-counsel
claims that must be resolved in order to decide his case. To the
contrary, many of Robinson’s claims are based on the record
from the trial. And, with regard to the claims for which
Robinson has submitted additional evidence, the Court has
decided these claims based on uncontested allegations of fact
and, where facts are contested, by assuming that what
Robinson alleges is true, or based on legal, not factual, bases.
Accordingly, because the record before this Court shows
conclusively that Robinson is not entitled to relief, his motion
to reconsider the Court’s denial of his request for an
evidentiary hearing on his remaining claims for relief is
DENIED.

In conjunction with Robinson’s Section 2255 motion—and of relevance here—he

moved for permission to interview jurors during the post-conviction proceedings. (CR

No. 2385.) The government opposed the motion, (CR No. 2387), and in a written order,
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the Court denied the request without a hearing, (CR No. 2388). It explained that
Robinson did “not state that he ha[d] any reason to suspect that his jury was actually
partial, but merely point[ed] to the importance of his right to an impartial jury under the
Sixth Amendment and argue[d] that he ha[d] no other way of discovering whether this
right has been violated than to interview his trial jurors.” (Id. at 1.) It also rejected his
alternative request to interview a prospective-but-excused juror regarding a potential
Batson violation. (Id. at 1, 4.) It determined that Robinson’s hypothetical Batson
challenge was unrelated to the prosecutor’s state of mind in exercising the peremptory
strike, and thus, “the requested permission for a post-trial interview of this prospective
juror would appear neither useful to a Batson analysis nor necessary to protect any of
[Robinson]’s rights.” (Id. at 4.)

In April 2009, Robinson moved for a certificate of appealability (“COA”) from the
denial of Section 2255 relief. (CR No. 2467.) The Court issued a written order denying
Robinson’s request for a COA. (CR No. 2473.) In it, the Court applied Supreme Court
and Fifth Circuit precedent governing the COA determination, including Miller-El v.
Cockrell, 537 U.S. 322 (2003), and Haynes v. Quarterman, 526 F.3d 189 (5th Cir. 2008).
(See generally id.)

Having been denied post-conviction relief and a COA by this Court, Robinson
moved the Fifth Circuit for authorization to appeal. In June 2010, the Fifth Circuit
denied Robinson’s request for a COA, and in August 2010, it denied his petition for panel
rehearing and rehearing en banc. (See CV Nos. 5-6.) Robinson then sought relief before

the Supreme Court, which denied certiorari review on October 3, 2011. (See CV No. 7.)
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On February 9, 2018, more than six years and four months after the denial of
certiorari, Robinson filed the Rule 60(b)(6) motion at issue here. (CV No. 10.)

STATEMENT OF THE ISSUES

Rule 60(b)(6) authorizes relief from final judgment for “any other reason that
justifies relief.” Fed. R. Civ. P. 60(b)(6). Robinson contends that this provision permits
him to raise the following challenges to the denial of Section 2255 relief:

e First, that this Court and the Fifth Circuit applied an “erroneously high standard”
in denying his “request for a COA on his penalty-phase ineffective assistance of

counsel claim.” (CV No. 10 at 4-9.)

e Second, that this Court “erroneously barred [him] from conducting a reasonable
investigation” when it denied his motion to interview jurors. (Id. at 9-11.)

e Third, that the indictment suffered from “structural error” because it did not
include “aggravating factors,” so this Court’s “denial of [his] right to amend his
Section 2255 motion to include his [defective] indictment claim was erroneous.”
(Id. at 12-19.)

ARGUMENT AND AUTHORITIES

Standard of Review

Robinson’s instant motion relies exclusively on Rule 60(b)(6), which “is a catchall
provision that allows a court to grant relief “from a final judgment, order, or proceeding’
for “any other reason that justifies relief.”” In re Edwards, 865 F.3d 197, 203 (5th Cir.
2017) (quoting Fed. R. Civ. P. 60(b)(6)). To succeed, movants under Rule 60(b)(6)
“must show: (1) that the motion [was] made within a reasonable time; and
(2) extraordinary circumstances exist that justify the reopening of a final judgment.” 1d.

(citing Gonzalez v. Croshy, 545 U.S. 524, 535 (2005)).

5
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In addition, “[b]ecause of the comparative leniency of Rule 60(b), petitioners
sometimes attempt to file what are in fact second-or-successive habeas petitions under the
guise of Rule 60(b) motions.” Id. (citing as exemplary Gonzalez, 545 U.S. at 531-32). In
that regard, the determinative inquiry is whether “the Rule 60(b) motion seeks to advance
new claims or seeks instead to show a non-merits-based defect in the district court’s
earlier decision on the federal habeas petition.” Id. Thus, a district court “examining a
Rule 60(b) motion should determine whether [the motion] either: (1) presents a new
habeas claim . . ., or (2) “attacks the federal court’s previous resolution of a claim on the
merits.”” Id. (quoting Gonzalez, 545 U.S. at 530) (emphasis in original). A purported
Rule 60(b) motion that does either of these “should be treated as a successive habeas
petition and subjected to AEDPA’s limitation on such petitions.” Id.; see also 28 U.S.C.
§§ 2244 & 2255(h).2

“A federal court resolves a [habeas] claim on the merits when it determines that
there are or are not ‘grounds entitling a petitioner to habeas corpus relief . . . ,” as opposed
to when a petitioner alleges ‘that a previous ruling which precluded a merits
determination was in error—for example, a denial for such reasons as failure to exhaust,
procedural default, or statute-of-limitations bar.”” Id. at 204 (quoting Gonzalez, 545 U.S.

at 3). Again, “to bring a proper Rule 60(b) claim, a movant must show ‘a non-merits-

2 In particular, “[a] second or successive motion must be certified as provided in section 2244 by a panel
of the appropriate court of appeals to contain—

(1) newly discovered evidence that, if proven and viewed in light of the evidence as a whole, would be
sufficient to establish by clear and convincing evidence that no reasonable factfinder would have found
the movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral review by the Supreme Court,
that was previously unavailable.” 28 U.S.C. § 2255(h).

6
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based defect in the district court’s earlier decision on the federal habeas petition.”” Id.
(quoting Balentine v. Thaler, 626 F.3d 842, 847 (5th Cir. 2010)). “Accordingly, if the
Rule 60(b) motion attacks ‘some defect in the integrity of the federal habeas
proceedings,’ rather than the resolution on the merits, then the motion is not treated as a
second-or-successive petition.” Id. (quoting Gonzalez, 545 U.S. at 532).

The Fifth Circuit has emphasized that “it is extraordinarily difficult to bring a
claim of procedural defect rather than a successive habeas claim.” Id. at 205. Indeed, in
evaluating the nature of a motion brought under Rule 60,

[p]rocedural defects are narrowly construed. They include
fraud on the habeas court, as well as erroneous previous rulings
which precluded a merits determination—for example, a denial
for such reasons as failure to exhaust, procedural default, or
statute-of limitations bar. They generally do not include an
attack based on the movant’s own conduct, or his habeas
counsel’s omissions, which do not go to the integrity of the
proceedings, but in effect ask for a second chance to have the
merits determined favorably.
Id. (quoting In re Coleman, 768 F.3d 367, 371-72 (5th Cir. 2014) (holding that arguments

regarding counsel’s neglect of specific arguments sounded in substance, not in

procedure)).
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Discussion
1. Robinson’s resort to Rule 60(b)(6) is unavailing.

Robinson’s motion challenges three “erroneous” post-conviction rulings by this
Court and the Fifth Circuit under Section 2255. (See generally CV No. 10.) He contends
that each ruling evinces a “defect in the integrity” of the Section 2255 proceedings that
satisfies Rule 60(b)(6)’s standard of “any other reason that justifies relief.” (CV No. 10
at 1-2, 4.) To that end, Robinson tethers his motion to three Supreme Court decisions:
Buck v. Davis, 137 S. Ct. 759 (2017); Pera-Rodriguez v. Colorado, 137 S. Ct. 855
(2017); and Weaver v. Massachusetts, 137 S. Ct. 1899 (2017). He posits that these
decisions “provide further support for the arguments [he] has been making and establish
once again that prior rulings in this case . . . precluded a full merits determination[.]”
(See id.)

Robinson fails to demonstrate that he is entitled to relief under Rule 60(b)(6). The
rule is limited to correcting procedural errors that occurred during the post-conviction
proceedings, which explains Robinson’s repeated reference to procedural-defect
allegations throughout his current motion. His arguments, however, reveal that he is
seeking a second chance to have the same issues determined in his favor. But absent
extraordinary circumstances, which Robinson cannot demonstrate, Rule 60(b) does not
serve that purpose. Procedural defects are “narrowly construed” under Rule 60(b) and
reviewing courts are cautioned to be wary of second or successive Section 2255 motions
brought under the “guise” of the rule. See Edwards, 865 F.3d at 203, 205. Robinson’s

motion does not satisfy these narrow standards, and to the extent that it asserts new
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claims, he must obtain circuit-court authorization to file it as a second or successive
motion under Section 2255(h).

A Robinson’s circumstances are not remotely similar to those that the
Supreme Court in Buck found extraordinary under Rule 60(b)(6).

Robinson contends that this Court and the Fifth Circuit applied an “erroneously
high standard” in denying his “request for a COA on his penalty-phase ineffective
assistance of counsel claim.” (CV No. 10 at 4-9.) In support, he cites Buck v. Davis, 137
S. Ct. 759 (2017), as “the Supreme Court’s most recent case on the COA standard[.]”
(CV No. 10 at 5.) Because Buck’s holding is inapposite to Robinson’s circumstances, its
recency is likewise immaterial.

Buck involved a death-penalty defendant whose ineffective-assistance-of-counsel
(“IAC”) claim had “never been heard on the merits in any court[.]” 137 S. Ct. at 767.
The IAC claim arose from sentencing-phase testimony by the defense’s expert, who
opined that Buck’s race was relevant to future dangerousness and rendered him
“statistically more likely to act violently because he is black.” Id. The prosecutor cited
the expert’s testimony during closing argument, and after two days of deliberations, the
jury returned a sentence of death. Id. at 769. Buck’s post-conviction counsel failed to
raise the IAC claim in state court, and on federal habeas review, the district and circuit
courts determined under then-existing law that the claim was unreviewable on the merits
based on procedural default. 1d. at 767, 770-73.

Buck then moved for relief from judgment under Rule 60(b)(6). He argued that

several factors amounted to extraordinary circumstances under the rule, including: two
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recent Supreme Court cases that “changed the law in a way that provided an excuse for
his procedural default”; his trial attorney’s introduction of expert testimony linking his
race to increased propensity for violence; the prosecutor’s questioning and arguments on
the topic; and the state’s confession of error in other cases involving the same expert but
no concession of error in Buck’s case. Id. at 767, 772. The district court denied relief,
concluding that Buck failed to demonstrate extraordinary circumstances and that “even if
the circumstances were extraordinary,” the IAC claim “would fail on the merits.” Id. at
772 (emphasis in original). In denying Buck’s request for a COA, the circuit court
agreed with the district court that the circumstances were “not extraordinary at all in the
habeas context.” Id. at 773. The panel reasoned that two factors—the changes in
procedural-default law and the state’s inconsistent positions regarding confessed error—
were not significant, and that “most of the other factors” were “variations on the merits”
of Buck’s IAC claim. Id.

On certiorari review, the Supreme Court repeated without modification the well-
established COA standards from its prior decision in Miller-El, which permitted a
threshold inquiry into the merits of the district court’s decision and required only that the
decision was debatable among jurists of reason. Id. at 773-74, 777-78 (citing Miller-El v.

Cockrell, 537 U.S. 322, 336 (2003)).2 The issue, therefore, was whether it was debatable

3 See also United States v. Fleming, Case No. H-07-513-01, 2017 WL 3411920, *1 (S.D. Tex. June 21, 2017)
(unpublished) (“According to Defendant, Buck sets forth new standards for granting a certificate of appealability
that, had this Court utilized them, would have resulted in the granting of habeas relief or a COA. Defendant is
incorrect. Buck did not set forth new standards regarding a COA; to the contrary, the Supreme Court in Buck
confirmed and enforced existing Supreme Court standards which this Court followed in denying Defendant a
COA.™)
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that Buck failed to show extraordinary circumstances under Rule 60(b)(6). 1d. at 777-78.
“In determining whether extraordinary circumstances are present, a court may consider a
wide range of factors[, which] may include, in an appropriate case, ‘the risk of injustice
to the parties’ and “the risk of undermining the public’s confidence in the judicial
process.”” 1d. at 778 (quoting Liljeberg v. Health Services Acquisition Corp., 486 U.S.
847, 863-64 (1988)). Considering those factors, the Court had no difficulty concluding
that reversal was required by the strong evidence of racial bias offered at Buck’s
sentencing that may have impacted the jury’s recommendation to impose a death
sentence. Id. at 777-78. In fact, the “extraordinary nature of [Buck’s case was]
confirmed by what the State [of Texas] itself did in response to [the defense expert’s]
testimony”—taking the “remarkable steps” of confessing error in other cases where the
same expert testified but not confessing error in Buck’s case. Id. at 778-79.

Buck’s limited holding is unavailing to Robinson. As the Supreme Court
emphasized, Rule 60(b)(6) relief was justified in Buck based on extraordinary evidence of
racial bias that was unduly minimized on federal habeas review and never considered on
the merits by any reviewing court. In contrast, Robinson’s trial and sentencing involved
no evidence of racial bias or other circumstances remotely equivalent to those in Buck,
and Robinson’s post-hoc request to interview jurors was—as this Court correctly
observed—wholly unsupported by evidence of bias. (See CR No. 2388.) Circuit courts
have rejected similar attempts by death-row inmates under Rule 60(b)(6) to ignore and
distort Buck’s central holding. See Miller v. Mays, 879 F.3d 691, 702 (6th Cir. 2018)

(emphasizing that Buck did not turn on changes in the law regarding ineffective
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representation but instead “focused on” the extraordinary circumstances presented by
“the injection of race into the sentencing determination, the state’s actions [of confessing
error] in similar cases, and notions of finality”); Davis v. Kelley, 855 F.3d 833, 836 (8th
Cir. 2017) (holding that Davis “failed to present extraordinary circumstances mirroring
those presented in Buck’; “Buck focused on the race-based nature of the case and its far
reaching impact on the community by the prospect of a defendant having been sentenced
to death because of his race”; the “extraordinary facts [presented in Buck] have no
application to the present case”); Lambrix v. Sec’y Dep’t of Corr., 851 F.3d 1158, 1172-
73 (11th Cir. 2017) (“Lambrix’s underlying ineffective-trial-counsel claims do not
present allegations that his trial counsel presented race-based evidence of future
dangerousness, the underlying issue that the Supreme Court found so ‘odious’ and
poisonous in Buck.”).

In addition, unlike in Buck where the ineffective-assistance claim had never been
decided on the merits by any court, Robinson had the benefit of an on-the-merits ruling
from this Court. Although no evidentiary hearing was held, Robinson had ample
opportunity to advance his claims and develop the record during three-plus years of
Section 2255 litigation. Indeed, the voluminous post-conviction filings considered by the
Court included Robinson’s initial motion, the government’s response, his reply, his
amendment to the motion, his supplemental pleading, the government’s response to the
supplemental pleading, and his reply in support of his supplemental pleading. (CR Nos.
2279; 2365; 2380; 2422; 2432; 2439; 2443.) The Court’s written orders made clear that

it was able to conclusively resolve the claims by assuming the truth of Robinson’s
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allegations and making legal determinations—thereby obviating the need for a hearing.
(CR Nos. 2453 at 45-46; 2465 at 7.)

In sum, the circumstances presented here are not the least bit similar to those that
the Supreme Court found extraordinary in Buck. Unable to rely on Buck’s reasoning and
holding, Robinson can only cite it as the high court’s most recent COA-related decision.
But again, Buck is not remarkable in that regard.* It reaffirmed settled law governing
COAs from its prior decision in Miller-El, and even Robinson acknowledges that he
already “argued to this [C]ourt, the Fifth Circuit, and the United States Supreme Court
[that] these standards were not followed in [his] case.” (CV No. 10 at 6.) Thus,
Robinson implicitly concedes that the COA argument he makes here under the pretense
of Rule 60(b)(6) is the same one that he exhausted in the normal course of post-
conviction litigation where each reviewing court—including the Supreme Court—
considered the issue and universally denied relief.

Against this unbroken history of COA denials based on the application of settled
law, Robinson’s extraordinary-circumstances argument falls flat. Again, (i) Buck did not
change the Supreme Court’s COA jurisprudence in Miller-El; (ii) Robinson is reprising
the same argument here that he previously made before this Court, the Fifth Circuit, and
the Supreme Court; and (iii) his current argument, therefore, is functionally equivalent to

“ask[ing] for a second chance to have the merits determined favorably” and would

4 Cf. Ruiz v. Davis, 850 F.3d 225, 230 (5th Cir. 2017) (denying death-penalty defendant’s request for a COA based
on a cruel-and-unusual-punishment claim, observing: “We are keenly aware of the admonitions of Buck v. Davis.
Properly applied, they do not reset the balance of federalism struck by Congress and the settled constitutional
commands attending capital punishment.”).

13
App. D - 079



Case 4:05-cv-00756-Y Document 14 Filed 04/30/18 Page 18 of 29 PagelD 131

require this Court to disregard the narrow construction afforded to Rule 60(b) motions.
See Edwards, 865 F.3d at 205; Coleman, 768 F.3d at 371-72. This Court should reject
Robinson’s unsanctioned resort to Rule 60(b)(6).

Moreover, this Court and the Fifth Circuit correctly applied the controlling
standards in denying Robinson’s request for a COA. (See CR No. 2473 at 2; CV No. 5 at
5.) Both courts followed Miller-El’s holding—and therefore Buck’s holding as well—by
conducting a threshold inquiry into the merits of Robinson’s claims. This Court denied a
COA after it determined that the Section 2255 motion lacked merit, but its written order
supports that the COA denial was not pre-ordained by its denial on the merits; instead, its
COA analysis was properly framed under the objective standards of Miller-El, Haynes,
and other cases. (See CR No. 2473 at 2-3.)° Likewise, the Fifth Circuit’s denial of a
COA correctly applied the Miller-El standards by limiting its consideration of the merits
to a “threshold inquiry.” (See CV No. 5 at 4-5.) Robinson’s ongoing dissatisfaction with
the COA denials does not permit their relitigation—under Rule 60(b)(6) or otherwise—
simply because the Supreme Court has issued a new decision applying the same
unchanged standards. Put simply, Buck’s reiteration of well-established principles
governing COAs does not show extraordinary circumstances that support a procedural-

defect argument under Rule 60(b)(6).

® It is axiomatic that this Court acted in full accord with its obligations under Section 2255 when it
addressed the COA issue after it ruled on the merits of Robinson’s motion. See Rule 11(a) Governing
Section 2255 Proceedings (“The district court must issue or deny a certificate of appealability when it
enters a final order adverse to the applicant.”). Thus, the Court’s issuance of an on-the-merits decision
does not suggest that it pre-judged the COA determination.
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Even assuming for the sake of argument that this Court and the Fifth Circuit
misapplied the COA standards, Rule 60(b)(6) affords Robinson no relief in this Court. In
that scenario, this Court’s COA denial became moot when the Fifth Circuit affirmed the
ruling, thereby making the circuit court’s determination the law of the case. See
Dillingham v. Jenkins, No. 17-3813, 2017 WL 5438882, *1 (6th Cir. 2017) (unpublished)
(affirming denial of Rule 60 motion because “[r]easonable jurists would also not find
debatable or wrong the district court’s assessment that this Court’s denial of a [COA]
became the law of the case, binding in subsequent stages of the litigation”). As to the
Fifth Circuit’s ruling, this Court cannot overturn it absent intervening authority that
changed the law or a determination that it was clearly erroneous and would work a
manifest injustice. See United States v. Matthews, 312 F.3d 652, 657 (5th Cir. 2002).
Buck provides no such authority because it produced no such change, and there is no
indication that the Fifth Circuit’s decision was clearly wrong considering its adherence to
Miller-EI’s standards and the fact that the Supreme Court left it undisturbed on certiorari
review.

For these reasons, Buck fails to provide Robinson with extraordinary
circumstances that present “any other reason that justifies relief” under Rule 60(b)(6).

B. Because the exception recognized in Peria-Rodriguez does not apply
here, it cannot support Robinson’s claim under Rule 60(b)(6).

Robinson’s Rule 60(b) motion also claims that during the Section 2255
proceedings, this Court “erroneously barred [him] from conducting a reasonable

investigation” into the possibility of a racially biased jury because “Criminal Local Rule
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24.1 prevents any contact between the parties and a juror absent permission of the court.”
(CV No. 10 at 9-11.) Robinson relies on a recent Supreme Court case—Perna-Rodriguez
v. Colorado, 137 S. Ct. 855 (2017)—to contend that “[o]n balance, Pena-Rodriguez
establishes that rules such as Local Criminal Rule 24.1 must allow criminal defendants an
ability to investigate issues such as racial bias, and [he] was deprived of this right.” (Id.
at 11.) According to Robinson, this alleged deprivation constitutes a procedural defect
under Rule 60(b)(6) because it “prevented a full and fair merits determination” of the
prospect of juror bias. (I1d.)

Pera-Rodriguez’s narrow holding, however, does not require or authorize a
suspicionless investigation into the possibility of racial bias. In fact, it preserves rules
that prohibit post-verdict contact with jurors, including “no-impeachment” rules that
forbid using jurors’ post-trial statements to undermine the verdict. Although the Court in
Pera-Rodriguez crafted a limited constitutional exception to such rules, the exception has
no applicability here because Robinson has not produced clear and admissible evidence
of juror bias.

After Pena-Rodriguez was found guilty of unlawful sexual contact and
harassment, the trial court instructed the jurors—as mandated by Colorado law—that it
was “entirely [their] own decision” to “discuss this case with the lawyers, defendant, or
other persons” and they should notify the court “[i]f any person persists in discussing the
case over [their] objection[.]” 137 S. Ct. at 861. Following the jury’s discharge, defense
counsel entered the jury room to discuss the trial with jurors and two of them privately

told counsel that “another juror had expressed anti-Hispanic bias toward [Pena-

16
App. D - 082



Case 4:05-cv-00756-Y Document 14 Filed 04/30/18 Page 21 of 29 PagelD 134

Rodriguez] and [his] alibi witnesses.” Id. Counsel reported this to the court, and with the
court’s supervision, obtained sworn affidavits from the two jurors that “described a
number of biased statements made by . . . Juror H.C.” Id. at 861-62. Based on the
affidavits, the court “acknowledged H.C.’s apparent bias” but denied a motion for a new
trial because the deliberations could not be impeached under Colorado Rule of Evidence
606(b). Id. at 862.

On review, the Supreme Court framed the question as “whether there is an
exception to the no-impeachment rule when, after the jury is discharged, a juror comes
forward with compelling evidence that another juror made clear and explicit statements
indicating that racial animus was a significant motivating factor in his or her vote to
convict.” 1d. at 861 (emphasis added). It recognized the respective governmental roles
involved, observing: “The duty to confront racial animus in the justice system is not the
legislature’s alone. Time and again, this Court has been called upon to enforce the
Constitution’s guarantee against state-sponsored racial discrimination in the jury system.”
Id. at 867. Ultimately, it determined that the Constitution required a narrow exception to
no-impeachment rules, reasoning: “This case lies at the intersection of the Court’s
decisions endorsing the no-impeachment rule and its decisions seeking to eliminate racial
bias in the jury system. The two lines of precedent, however, need not conflict.” 1d.
Having expressed its intention to reconcile rather than void no-impeachment rules, the
Court held:

[W]here a juror makes a clear statement that indicates he or

she relied on racial stereotypes or animus to convict a criminal
defendant, the Sixth Amendment requires that the no-
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impeachment rule give way in order to permit the trial court to
consider the evidence of the juror’s statement and any resulting
denial of the jury trial guarantee.

Id. at 869 (emphasis added).

In addition to requiring “a clear statement” of a juror’s racial bias rather than an
“offhand comment,” the Court addressed the permissible manner of obtaining such
evidence. Id. In that regard, the Pena-Rodriguez Court reaffirmed the viability of no-
contact and no-impeachment rules, stating: “The practical mechanics of acquiring and
presenting such evidence will no doubt be shaped and guided by state rules of
professional ethics and local court rules, both of which often limit counsel’s post-trial
contact with jurors.” Id. It recognized that “[t]hese limits seek to provide jurors some
protection when they return to their daily affairs after the verdict has been entered. But
while a juror can always tell counsel they do not wish to discuss the case, jurors in some
instances may come forward of their own accord. That is what happened here.” Id.
(emphasis added).

Unlike in Pena-Rodriguez, Robinson’s post-conviction allegations of juror bias
were—and still are—purely hypothetical. Jurors in Robinson’s trial did not “come
forward of their own accord” with a “clear statement” of bias; indeed, they did not allege
racial bias at all. Nor did Robinson discover evidence of racial bias in another fashion.
Accordingly, in denying Robinson’s post-conviction motion to interview jurors, this
Court’s written order highlighted that Robinson’s motion did “not state that he ha[d] any
reason to suspect that his jury was actually partial, but merely point[ed] to the importance

of his right to an impartial jury under the Sixth Amendment and argue[d] that he ha[d] no
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other way of discovering whether this right has been violated than to interview his trial
jurors.” (CR No. 2388 at 1.) It also determined that because his theoretical Batson
challenge was unrelated to the prosecutor’s state of mind in striking a particular juror,
“the requested permission for a post-trial interview of this prospective juror would appear
neither useful to a Batson analysis nor necessary to protect any of [Robinson]’s rights.”
(Id. at 4.) Even now, Robinson’s circumstances are not remotely similar to those in
Pera-Rodriguez because he does not support his suppositions of bias with evidence.
Instead, he resorts to alleging “the specter of racial bias” and superficially cites 13 federal
death-penalty cases from Texas without providing necessary context and analysis to
prove their relevance here. (CV No. 10 at 10.)

In sum, Robinson cannot avoid the undeniable reality that his post-conviction
motion to interview jurors was a fishing expedition into the possibility of juror bias. This
Court’s denial of that request in no way violated Perna-Rodriguez’s limited holding, and
therefore, its ruling evinces no procedural defect and no extraordinary circumstances
justifying relief under Rule 60(b)(6). In fact, to adopt Robinson’s juror-bias argument
and grant post-conviction relief would require this Court to extend Pena-Rodriguez in a
manner that the Supreme Court did not sanction and carefully avoided—judicially
voiding no-contact and no-impeachment rules rather than harmonizing them with the
Constitution. For these reasons, Robinson’s claim of jury bias lacks a jurisdictional basis
under Rule 60(b)(6) and must be dismissed. To the extent that he argues for the

extension of Pena-Rodriguez to conduct post-conviction discovery into the possibility of
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a racially biased jury, the claim must be transferred to the Fifth Circuit for authorization
to proceed under Section 2255(h).

C. Robinson cannot demonstrate extraordinary circumstances arising
from Weaver to justify relief under Rule 60(b)(6).

Lastly, Robinson’s Rule 60(b) motion asserts that the indictment’s failure to
include “aggravating factors” violated the Fifth Amendment and therefore, this Court’s
“denial of [his] right to amend his Section 2255 motion to include his [defective]
indictment claim was erroneous.” (CV No. 10 at 12-19.) In support, he cites Weaver v.
Massachusetts, 137 S. Ct. 1899 (2017), which, according to Robinson, “represents an
intervening change of law” on the issue of “structural error.” (ld.) He further contends
that “[i]in addition to Weaver, the Supreme Court’s recent decision [regarding judicial
bias] in Williams v. Pennsylvania, 136 S. Ct. 1899 (2016), reinforces the veracity of [his]
argument.” (ld. at 16-17.) Once again, Robinson fails to demonstrate extraordinary
circumstances under Rule 60(b)(6).

On January 7, 2008, this Court entered its written order denying Robinson’s
request to add the defective-indictment claim to his Section 2255 motion. (CR No. 2430
at 2-4.) At the time, Robinson asserted that “two recent United Supreme Court decisions
cast serious doubt” on the Fifth Circuit’s direct-appeal ruling, which held Robinson was
not harmed by the error. (See id. (citing CR No. 2422).)® This Court denied the proposed

amendment because the issue was already decided on direct appeal; the cases cited by

® Robinson cited United States v. Resendiz-Ponce, 549 U.S. 102 (2007), and United States v. Gonzalez-
Lopez, 548 U.S. 140 (2006).
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Robinson were inapplicable; and even if the cases did apply, they demonstrated
procedural error that was not retroactively applicable on collateral review to a final
judgment like Robinson’s. (Id.) The Fifth Circuit affirmed this Court’s ruling when it
denied his request for a COA and his request for rehearing. (See CV Nos. 5-6.) Now, for
the second time, Robinson cites two recent Supreme Court cases—Weaver and
Williams—as “cast[ing] serious doubt” over the Fifth Circuit’s decision. (CV No. 10 at
15-17.)

Robinson’s contention that Weaver marks a change in the Supreme Court’s
structural-error jurisprudence may be construed as a new habeas claim that must be
transferred to the circuit court under Section 2255(h). See Edwards, 865 F.3d at 203.
Alternatively, if Robinson alleges that the prior rulings of this Court and the Fifth Circuit
were procedurally wrong based on Weaver, it is clear that “a change in decisional law
after entry of judgment does not constitute exceptional circumstances and is not alone
grounds for relief from a final judgment under Rule 60(b)(6).” Diaz v. Stephens, 731
F.3d 370, 375-76 (5th Cir. 2013) (citations and quotation marks omitted). That principle
applies with full force here because Weaver, and for that matter Williams, have no direct
applicability to Robinson’s defective-indictment claim and extending them beyond their
holdings is not authorized under Rule 60(b)(6).

In Weaver, the issue was whether—in the context of collateral review—courtroom
closure was structural error that obviated the need to demonstrate prejudice or “if the
prejudice inquiry is altered when structural error is raised in the context of an ineffective-

assistance-of-counsel claim.” 137 S. Ct. at 1905. The Supreme Court ultimately
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determined that the public-trial right was structural and “generally” requires “automatic
reversal” on direct appeal, but the right was “subject to exceptions” and therefore Weaver
must demonstrate prejudice under Strickland. Id. at 1908-10. In reaching this somewhat-
meandering result, the Court was required to engage in a comprehensive review of
structural error, the public-trial right, and the right to effective counsel. See generally id.
Illustrative of the complexity of the Court’s analysis, it recognized that classifying errors
as structural “varies in a significant way from error to error”; “[t]here appear to be at least
three broad rationales” to address the issue; the three “categories are not rigid”; and
“although the public-trial right is structural, it is subject to exceptions.” Id. at 1907-08.

Like Weaver, Williams was unrelated to a defective-indictment claim. In that
case, the Court held that where a state supreme court justice—while previously serving as
a district attorney—officially approved seeking the death penalty against Williams, due
process required the judge to recuse himself from post-conviction review of the death
sentence. 136 S. Ct. at 1903.

Thus distilled, Weaver and Williams cannot support Robinson’s request for relief
under Rule 60(b)(6). Weaver focused on the right to a public trial vis-a-vis an
ineffective-assistance claim, which required a searching analysis by the Supreme Court
into the hard-to-define topic of structural error. Williams dealt exclusively with the issue
of judicial bias under the rubric of due process. Both cases were completely silent on the
unrelated issue of the Fifth Amendment’s indictment clause. Their holdings, therefore,
provide Robinson no basis to assert that the prior rulings of this Court and the Fifth

Circuit on the defective-indictment claim were “clearly erroneous.” (CV No. 10 at 18.)
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Nothing in Weaver or Williams would change this Court’s prior determination that the
issue was already decided on direct appeal; the cases cited by Robinson were
inapplicable; and even if the cases did apply, they demonstrated procedural error that was
not retroactively applicable on collateral review to a final judgment like Robinson’s. (See
CR No. 2430.) Likewise, neither case would undermine the Fifth Circuit’s denial of a
COA on the defective-indictment claim, (see CV No. 5), which represents the law of the
case that this Court cannot overturn. See Matthews, 312 F.3d at 657. Because
Robinson’s cavalier conclusions to the contrary are unsupportable, he fails to demonstrate
extraordinary circumstances under Rule 60(b)(6).

D. Robinson’s motion is untimely.

Motions under Rule 60(b)(6) must be made within a reasonable time unless good
cause can be shown for the delay. Edwards, 865 F.3d at 203 (citations omitted). Good
cause is “evaluated on a case-by-case basis” and timeliness “is measured as of the point
in time when the moving party has grounds to make such a motion, regardless of the time
that has elapsed since the entry of judgment.” Id. (citations omitted). A party with
grounds to make a Rule 60(b) motion must bring it “reasonably promptly, though the
determination of reasonableness is less than a scientific exercise,” and the rule “may not
be used as an end run to effect an appeal outside the specified time limits, otherwise those
limits become essentially meaningless.” Id. (citations omitted).

By these standards, Robinson’s motion should be dismissed as untimely. His
reference to diligently pursuing his rights by the timely pursuit of his prior appeals is

irrelevant to his instant motion, which was filed on February 9, 2018—more than six
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years and four months after the Supreme Court denied review of his Section 2255
judgment. (Compare CV No. 10, with CV No. 7.) His instant motion asserts no newly
discovered evidence, claiming instead that he “has good reason for any delay, as [the]
motion is largely based upon three Supreme Court decisions—Buck, Pena-Rodriguez,
Weaver—which were issued less than a year from the date of filing this motion.” (CV
No. 10 at 20.) But for reasons previously discussed, none of those cases assists Robinson
in meeting his burden of showing extraordinary circumstances under Rule 60(b)(6).
Accordingly, they are equally meaningless as a basis for timeliness.

CONCLUSION

Robinson’s motion should be dismissed.
Respectfully submitted,

Erin Nealy Cox
United States Attorney

s/ Timothy W. Funnell

Timothy W. Funnell

Assistant United States Attorney
Wisconsin State Bar No. 1022716
801 Cherry Street, Suite 1700
Fort Worth, Texas 76102-6897
Phone 817-252-5252
tim.funnell@usdoj.gov
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CERTIFICATE OF SERVICE

I certify that on April 30, 2018, I filed this response with the clerk of court for the
U.S. District Court, Northern District of Texas through the electronic filing system which

will generate service to Robinson’s counsel, Jonathan Charles Aminoff.

s/ Timothy W. Funnell

Timothy W. Funnell
Assistant United States Attorney
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I. ARGUMENT
A. Robinson’s Motion is Appropriately Considered Under Rule 60(b)
1. Robinson’s Rule 60 Motion is not a Second or Successive Habeas
Petition

In Gonzalez v. Crosby, 545 U.S. 524 (2005), the Supreme Court held that Federal
Rule of Civil Procedure Rule 60 is applicable to habeas corpus proceedings, but
cautioned that courts should be wary of second or successive habeas petitions disguised
as Rule 60 motions. The Court explained that a Rule 60(b) motion “that seeks to revisit
the federal court’s denial on the merits of a claim for relief should be treated as a
successive habeas petition.” Id. at 534 (emphasis added). But where the motion
“confines itself not only to the first federal habeas petition, but to a nonmerits aspect of
the first federal habeas proceeding,” that motion is not a second or successive petition,
but rather is a valid exercise of Rule 60(b). Id. Indeed a motion that “challenges only
the District Court’s failure to reach the merits does not warrant such treatment, and can
therefore be ruled upon by the District Court without precertification by the Court of
Appeals pursuant to § 2244(b)(3).” 1d. at 538.

Here, Robinson’s motion raises three issues. First, Robinson challenges the
denial of a certificate of appealability (“COA”). A COA denial is, by definition, a non-
merits based decision. Gonzalez v. Thaler, 565 U.S. 134 (2012); Miller-El v. Cockrell,
537 U.S. 322, 336 (2003) (explaining that until a COA is granted, a reviewing appellate
court may not rule on the merits of the case). Second, Robinson challenges a discovery
denial, specifically the Court’s rejection of his request to interview his trial jurors. The
denial of discovery is not a decision on the merits of a claim. See, e.g., In re Sessions,
672 F.2d 564, 566 (5th Cir. 1982) (differentiating orders denying discovery from final
orders dispensing of cases on the merits). And third, Robinson challenges the Court’s
denial of his request for leave to amend his section 2255 motion which, again, is a
procedural denial, not a denial of a claim on its merits. Flores v. Stephens, 794 F.3d
494, 502 (5th Cir. 2015). Each of these issues address “erroneous previous rulings
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which precluded a merits determination,” and thus are appropriate for review under
Rule 60(b). In re Edwards, 865 F.3d 197, 205 (5th Cir. 2017).

The Government’s assertion that Robinson is actually “seeking a second chance
to have the same issues determined in his favor” is flawed. Dkt. No. 14 (“Opposition”)
at 8. The Government cannot honestly claim that the rulings Robinson challenges are
anything but procedural. Moreover, whether granting Robinson’s Rule 60(b) motion
ultimately leads to an opportunity for Robinson to litigate his substantive claims for
relief is not part of the analysis at this stage. Indeed, in the habeas context, any time a
court grants a Rule 60(b) motion in the habeas petitioner’s favor, the substance of the
habeas petition will ultimately be litigated. In fact, in Gonzalez, 545 U.S. 524 (2005),
the Supreme Court found that challenging a timeliness denial via a Rule 60(b) motion
was a proper function of a Rule 60(b) motion, which, if granted, would obviously allow
the habeas petitioner to litigate his underlying substantive claims for relief. Thus
whether Robinson is ultimately trying to reach the merits of claims that were never
decided on their merits is irrelevant to the Rule 60(b) standards that this Court must
follow.

2. Robinson has Established Extraordinary Circumstances

Relief under Rule 60(b)(6) is available only in “extraordinary circumstances.”
Gonzalez, 545 U.S. at 535. Determining whether such circumstances are present may
include consideration of a wide range of factors, including “the risk of injustice to the
parties” and “the risk of undermining the public’s confidence in the judicial process.”
Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 863-864 (1988).

The Fifth Circuit has described “a lack of fundamental fairness essential to due
process” as an extraordinary circumstance, albeit not in the Rule 60(b) context.
Braswell v. Wainwright, 463 F.2d 1148 (5th Cir. 1972). Robinson has been sentenced
to death without the procedural due process afforded to most death-sentenced inmates
that has deprived him of a full and fair merits determination of his case in post-
conviction review. The lack of due process is inconsistent with the Supreme Court’s

2
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Eighth Amendment jurisprudence that requires “heightened reliability” in the context of
death-penalty proceedings. Woodson v. North Carolina, 428 U.S. 280 (1976).
Generally a change in decisional law, standing alone, is not enough to amount to

an extraordinary circumstance. Diaz v. Stephens, 731 F.3d 370, 375-76 (5th Cir. 2013);
but see Adams v. Merill Lynch, Pierce, Fenner & Smith, 888 F.2d 696, 702 (10th Cir.
1989) (“In this circuit, a change in relevant case law by the United States Supreme
Court warrants relief under [Rule] 60(b)(6).”). But the Fifth Circuit has kept open the
possibility that a change in law, in the appropriate case, can constitute an extraordinary
circumstance. Batts v. Tow Motor Forklift, 66 F.3d 743, 748 n.6 (1995) (“We do not
hold that a change in decisional law can never be an extraordinary circumstance.”).
Courts have noted that Rule 60(b)(6) relief is especially appropriate in cases where the
interest in finality is somehow abrogated. Blue Diamond Coal Co. v. Trustees of
UMWA Combined Ben. Fund., 249 F.3d 519, 528 (6th Cir. 2001) (collecting cases).
The Fifth Circuit has recognized that habeas cases fit the bill of cases with a diminished
interest in finality. Batts, 66 F.3d at 748 n.6 (“Courts may find a special circumstance
warranting [Rule 60(b)(6)] relief where a change in the law affects a petition for habeas
corpus, where notions of finality have no place.”). Moreover, in a case where the
decisional law in question affects issues of fundamental fairness and due process, this
Court should follow the approach taken in Diaz, 731 F.3d at 376-77, and consider
additional equitable factors when deciding whether extraordinary circumstances exist to
warrant Rule 60(b)(6) relief. In Diaz, the Fifth Circuit evaluated a number of equitable
factors which apply to Rule 60(b) motions generally, including:

(1) That final judgments should not lightly be disturbed; (2)

that the Rule 60(b) motion is not to be used as a substitute for

appeal; (3) that the rule should be liberally construed in order

to achieve substantial justice; (4) whether the motion was

made within a reasonable time; (5) whether[,] if the judgment

was a default or a dismissal in which there was no
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consideration of the merits[,] the interest in deciding cases on

the merits outweighs, in the particular case, the interest in the

finality of judgments, and there is merit in the movant's claim

or defense; (6) whetherl[,] if the judgment was rendered after a

trial on the merits[,] the movant had a fair opportunity to

present his claim or defense; (7) whether there are intervening

equities that would make it inequitable to grant relief; and (8)

any other factors relevant to the justice of the judgment under

attack.
Id. at 377. An evaluation of these equitable considerations weighs heavily in
Robinson’s favor. As described in his motion and supra, he is not using his motion as a
substitute for appeal. While habeas courts have some interest in finality, that interest
may not outweigh a petitioner’s right to a full and fair consideration of the merits of his
claims, especially in a case like this one, where procedural rules foreclosed merits
consideration of his Rule 60(b) issues in their entirety. There are no intervening
equities that would make it inequitable to grant relief, as the Government has not
alleged that they will be prejudiced in any way by re-opening this case and allowing
Robinson to interview the trial jurors, brief the availability of a COA, and amend his
section 2255 motion to include his indictment error claim which, the parties and the
Fifth Circuit agree, resulted in a deprivation of Robinson’s constitutional rights.
Finally, as the Supreme Court and this Circuit have ruled time and again, the Rule
should be liberally construed in cases like this one, where the denial of the motion
would result in a fundamental injustice. See, e.g., Seven Elves, Inc. v. Eskenazi, 635
F.2d 396, 401 (5th Cir. 1981) (“[Rule 60] should be liberally construed in order to do
substantial justice. What is meant by this general statement is that, although the
desideratum of finality is an important goal, the justice-function of the courts demands

that it must yield, in appropriate circumstances, to the equities of the particular case in
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order that the judgment might reflect the true merits of the cause.”) (Internal citations

omitted).

B. The Supreme Court’s Prior Denials of Robinson’s Petitions for Writ of
Certiorari Have No Bearing on the Issues Before the Court
In its Opposition, the Government continually makes reference to the fact that

the United States Supreme Court has twice denied certiorari in this case: once on direct

review and once following the Fifth Circuit’s denial of a COA after this Court denied

Robinson’s section 2255 motion. The Government argues that because the Supreme

Court left the Fifth Circuit’s decision “undisturbed,” this Court may assume that the

Fifth Circuit’s decision was not “clearly wrong.” Opposition at 15. The Government’s

argument has been rejected by both the Supreme Court and the Fifth Circuit, and it

should be absolutely clear that: “[t]he denial of a writ of certiorari imports no
expression of opinion upon the merits of the case, as the bar has been told many times.”

Atlantic Coast Line R. Co. v. Powe, 283 U.S. 401, 404 (1931) (quoting United States v.

Carver, 260 U.S. 482, 490 (1923)); Darr v. Burford, 339 U.S. 200, 227 (1950)

(Frankfurter, J., dissenting) (“Nothing is more basic to the functioning of this Court

than an understanding that denial of certiorari is occasioned by a variety of reasons

which precludes the implication that were the case here the merits would go against the
petitioner”); Eastburn v. Ford Motor Co., 438 F.2d 125, 126 (5th Cir. 1971) (same).

C.  Buck Establishes a “Troubling” Pattern of Holding Petitioners to an
Erroneously High Standard for Obtaining Certificates of Appealability
Robinson relies on the Supreme Court’s recent decision in Buck v. Davis, 137 S.

Ct. 759 (2017), to establish that this Court and the Fifth Circuit erroneously denied him

a COA, thus depriving him of the right to a merits-based determination of his case on

appeal. In its Opposition, the Government resorts to a lengthy summation of the Buck

case and explains how Buck’s substantive claims for relief differ from Robinson’s
claims. This is, however, a red herring and the Government’s Opposition misses the
point. Robinson does not argue that Buck is a similar factual case to his. Instead,

5
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Robinson relies on Buck to establish the Fifth Circuit’s “troubling” “pattern” of denying
COAs “after engaging in extensive review of the merits of a habeas petitioner’s
claims.” Jordan v. Fisher, 135 S. Ct 2647, 2652 n.2 (2015) (Sotomayor, J., dissenting
from the denial of certiorari and collecting cases). And to establish that his case fits
into this troubling pattern, Robinson cites to multiple instances in both this Court’s and
the Fifth Circuit’s denials wherein the Courts conducted a merits-based analysis to deny
Robinson’s COA application. See Motion at 7-8. The Government, however, fails to
respond to the specifics of Robinson’s argument, instead opting to make blanket
statements that because this Court and the Fifth Circuit cited to cases articulating the
appropriate COA standard, the Court must have denied Robinson’s COA request based
on a correct application of those standards. Not surprisingly, the Fifth Circuit also cited
to the appropriate COA standard in Buck, but nevertheless applied those standards
incorrectly. Buck v. Stephens, 623 Fed. Appx. 668, 671-72 (5th Cir. 2015) overruled by
Buck v. Davis, 137 S. Ct. 759 (2017).

D. Robinson was Barred from Conducting a Reasonable Investigation

Which Prevented a Full and Fair Post-Conviction Review Process

This Court’s procedural rulings have placed Robinson in a catch-22: to establish
racial bias, he must investigate; to be permitted to investigate, he must establish racial
bias. The Government endorses this catch-22, arguing that Robinson “has not produced
clear and admissible evidence of juror bias” while also arguing that Robinson has been
correctly denied the right to interview the jurors that recommended a death judgment in
his case. Opposition at 16.

Both Robinson and the Government cite to the Supreme Court’s language in
Pena-Rodriguez v. Colorado, 137 S. Ct. 855 (2017), where the Court states “[t]he
practical mechanics of acquiring and presenting such evidence will no doubt be shaped
and guided by state rules of professional ethics and local court rules, both of which
often limit counsel’s post-trial contact with jurors.” 137 S. Ct. at 859-60. As Robinson
argued in his Motion, however, Local Criminal Rule 24.1 does not set forth “practical

6
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mechanics” guiding counsel’s post-trial contact with jurors; rather, it constitutes an all-
out ban on counsel’s ability to investigate the possibility of juror misconduct. Motion
at 11:7-14. The Government’s only response is that because the jurors did not
approach Robinson’s counsel of their own accord and Robinson could not otherwise
find evidence of juror misconduct, Opposition at 18, Robinson is simply out of luck.

The Government’s arguments do not comport with Pena-Rodriguez. Federal
Rule of Evidence 606(b) prohibits jurors from testifying about the substance of their
deliberations. In Pena-Rodriguez, however, the Supreme Court held that the Sixth
Amendment required that Rule 606(b), and its state equivalent, cannot bar evidence of
racial animus. 137 S. Ct. 855 (2017). Allowing a petitioner to advance evidence of a
juror’s racial bias is inconsistent with barring a petitioner from investigating racial bias
amongst jurors. Indeed, the Supreme Court discusses at length rules that “limit”
attorneys contact with jurors and provide the jurors “some protection” when their juror
obligations are complete. Id. at 869. Rules like Rule 24.1, that go beyond limiting
contact and instead create total bans on juror interviews, render the rights articulated in
Pena-Rodriguez meaningless.

Constitutional rights implicitly protect those closely related acts necessary to
their exercise. Luis v. United States, 136 S.Ct. 1083, 1097 (2016) (Thomas, J.
dissenting). Inevitably, “[t]here comes a point ... at which the regulation of action
intimately and unavoidably connected with [a right] is a regulation of [the right] itself.”
Hill v. Colorado, 530 U.S. 703, 745 (2000) (Scalia, J., dissenting). The Supreme Court
has applied this principle in a number of cases. For example, because criminal
defendants have a right to an initial appeal, the Court has determined that defendants
must also have the right to counsel for that appeal, or else the appellate right is
diminished. Douglas v. California, 372 U.S. 353 (1963). And later, continuing this
trend, the Court held that if defendants on appeal have a right to counsel, then that right
must encompass the effective assistance of appellate counsel. Evitts v. Lucey, 469 U.S.
387 (1985). The same logic applies here: If criminal defendants have the
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constitutional right to present evidence of juror bias, then they must be given the tools
to investigate that evidence, and Local Rule 24.1 bars the ability to do so.

This past term, the Supreme Court emphasized that “[d]iscrimination on the basis
of race, odious in all aspects, is especially pernicious in the administration of
justice.” Buck, 137 S. Ct. at 778 (quoting Rose v. Mitchell, 443 U.S. 545, 555 (1979));
Pena-Rodriguez, 137 S. Ct. at 868 (same). The Buck court continued that:

Relying on race to impose a criminal sanction “poisons public
confidence” in the judicial process. Davis v. Ayala, 135 S. Ct.
2187, 2208 (2015). It thus injures not just the defendant, but
“the law as an institution, ... the community at large, and ...
the democratic ideal reflected in the processes of our
courts.” Rose, 443 U.S. at 556 (internal quotation marks
omitted). Such concerns are precisely among those we have
identified as supporting relief under Rule 60(b)(6).
137 S. Ct. at 778.

Those same concerns are at issue here. Robinson has already highlighted the
racial issues at play in his case and in death-penalty prosecutions at large. These issues
warrant relief under Rule 60(b).

E. Robinson’s Defective Indictment Claim

Robinson’s Fifth Amendment rights were violated when the Government failed
to present the statutory aggravating factors that made Robinson eligible for the death
penalty to the grand jury. United States v. Robinson, 367 F.3d 278, 284 (5th Cir. 2004).
However, the Fifth Circuit found that Robinson’s defective indictment claim was
subject to harmless error review and concluded that because Robinson was ultimately
convicted beyond a reasonable doubt, a grand jury would have found the statutory
aggravating factors present. Id. at 285.

In his Motion, Robinson has explained how Weaver v. Massachusetts, 137 S. Ct.
1899 (2017), justifies re-opening this case under Rule 60(b). Motion at 12-19. One of

8
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the issues Weaver helps to clarify is the significance of a non-waived versus a waived
claim, and how the Fifth Circuit equated the two in affirming Robinson’s convictions
and sentences. Motion at 16:7-21. Since Robinson filed his Rule 60(b) motion, the
Supreme Court issued McCoy v. Louisiana, 138 S. Ct. 1500 (2018), which further
supports Robinson’s argument. In McCoy, the Supreme Court found that the
defendant’s Sixth Amendment rights were violated when his trial counsel conceded the
defendant’s guilt of the capital crimes over his client’s in-court objection, and the Court
found that this violation was structural. The Court reconciled McCoy with Florida v.
Nixon, 543 U.S. 175 (2004), where the Court found that an attorney’s concession of the
defendant’s guilt was subject to the ineffective-assistance-of-counsel analysis,
including its prejudice requirement, where the defendant fails to object to the attorney’s
concessions. McCoy, 138 S. Ct at 1509. The Supreme Court’s continuing emphasis on
preserved errors, and their significance in the structural error analysis, further
undermines the Fifth Circuit’s ruling in Robinson, 367 F.3d 278 (5th Cir. 2004).

As Robinson predicted, Motion at 18-19, the Government raises a law-of-the-
case argument to assert that the Court may not re-visit the defective indictment issue.
The Government, however, does not respond to Robinson’s explanation of how the law
of the case doctrine does not bar this Court from reconsidering the denial of
amendment. Indeed, the law of the case doctrine does not bar relief because of an
intervening change of law by the Supreme Court and because the earlier decision was
clearly erroneous and would work a manifest injustice. United States v. Matthews, 312
F.3d 652, 657 (5th Cir. 2002).
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II. CONCLUSION
For the foregoing reasons, Robinson respectfully requests that the Court grant his
motion and allow him to: (1) brief his entitlement to a COA,; (2) move to interview his
trial jurors; and, (3) move to amend his section 2255 motion to include his defective

indictment claim.

Respectfully submitted,

HILARY POTASHNER
Federal Public Defender

DATED: June 13, 2018 By /s/ Jonathan C. Aminoff

JONATHAN C. AMINOFF
Deputy Federal Public Defender
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CERTIFICATE OF SERVICE
| certify that, on June 13, 2018, | electronically filed the foregoing document
with the Clerk of the Court for the United States District Court, Northern District of

Texas using the Court’s electronic case filing system which will generate service to
Assistant United States Attorney Timothy Funnel, counsel for the United States of

America.

/s/ Jonathan C. Aminoff
JONATHAN C. AMINOFF
Deputy Federal Public Defender
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a.k.a. “Dakari Sells” §
a.k.a. “DK” (43) §
LEON JENKINS (44) §
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THE GRAND JURY CHARGES:
Count One

Commencing on or about January 1, 1997, the exact date being unknown, and continuing
thereafter until at least November 8, 2000, in the Fort Worth Division of the Northern District of
Texas, and elsewhere, including diverse locations in the states of Texas, Louisiana, Oklahoma,
Arkansas, Missouri, Florida, and Kentucky, Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a.
“Nate”; Julius Omar Robinson, a.k.a. “Scarface, a.k.a. “Scar”, a.k.a. “Face”; Jason Gehring;
Victor Jimenez, a.k.a. “Vic”; Javier Guadalupe Aguilar; Marcus Jwain Robinson; John
Turner; Fanisha Hill; Jewell Ewing, a.k.a. “Duke”; Cantral Huggins, a.k.a. “Crumb”;
Terrence Holimon, a.k.a “Bone”; L.J. Britt, a.k.a. “Capone”; Richard Smart, a.k.a “Black”;
Travis Dixon; Steven Toston; Angelo Harris, a.k.a. “Step”; Kimberly Johnson; Tamieka
Sibley, defendants, and others both known and unknown to the Grand Jury, did intentionally and
knowingly combine, conspire, confederate, and agree to engage in conduct in violation of Title 21,
United States Code, §841(a)(1), namely to distribute more than 100 kilograms of a mixture and

substance containing a detectable amount of marijuana, a Schedule I, controlled substance.

Manner and Means
To promote, facilitate, carry on, and perpetrate the aforesaid conspiracy, the following
manner and means were, from time to time, employed by one or more of the conspirators:
1. It was a part of the conspiracy that Victor Jimenez, a.k.a. “Vic”, defendant, and Javier
Guadalupe Aguilar, defendant, would each provide bulk quantities - amounts in excess of 10

kilograms - of marijuana to defendants Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar”

UNITED STATES OF AMERICA v. NATHAN DESHAWN HENDERSON, et al.
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a.k.a. “Face” and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate” for distribution to
others.

2. Tt was a part of the conspiracy that Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face” and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate” and John
Turner, defendants, would transport and cause to be transported bulk quantities of marijuana to
others in the states of Texas, Louisiana, Oklahoma, Arkansas, Missouri, Florida, and Kentucky for
further distribution to others.

3. It was a part of the conspiracy that Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face” and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate” and Jason
Gehring,” and John Turner, defendants would ship by commercial interstate carrier and the United
States Mail, quantities of marijuana to others in the states of Arkansas, Missouri, and Kentucky.

4. It was a part of the conspiracy that Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face” and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, defendants,
utilized communication facilities in interstate commerce including cellular telephones and the
Internet to monitor the progress of shipments of marijuana.

5. It was a part of the conspiracy that Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face” and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate” and John
Turner, defendants, would establish and operate businesses in order to disguise and conceal their
income from the unlawful sale and distribution of controlled substances.

6. Throughout the course of the conspiracy and despite changes in the membership of the

conspiracy from time to time, it was a part of the conspiracy that defendants Julius Omar Robinson,
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a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and Nathan Deshawn Henderson, a.k.a. “Cash”,
a.k.a. “Nate” would obtain bulk quantities of marijuana which they would distribute to others for
further distribution; such distributors included Jason Gehring; Marcus Jwain Robinson; John
Turner; Jewell Ewing, a.k.a. “Duke”; Cantral Huggins, a.k.a. “Crumb”; Terrence Holimon,
a.k.a “Bone”; Travis Dixon; Steven Toston; Tamieka Sibley; L.J. Britt, a.k.a. “Capone”; and
Richard Smart, a.k.a “Black”; defendants, and other persons known to the Grand Jury, including
Jamila Marie Camp; Leteshia Lenore Barnett; AngelaLeach; Edward Jenkins, a k.a. “Bear”’; Santana
Minor; Timothy Dewayne Caldwell, a.k.a “Timmy”; Troy Lee Simpson; Cody Elliott; Misty
Grounds; Jeanne Denice Wilkins, Howard Edward Ringer, Stephen Williams, Dorothy Hodges, and
Reginald Kinchen,;

7. It was a part of the conspiracy that Jamila Marie Camp and Leteshia Lenore Barnett, aided
and abetted by defendants Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”
and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, and John Turner, would open
and maintain places for the storage, processing, and distribution of bulk quantities of marijuana.

8. It was a part of the conspiracy that Jamila Marie Camp, Leteshia Lenore Barnett and
defendant Marcus Jwain Robinson would transport quantities of marijuana, to the facilities of
interstate commercial carriers, including United Parcel Service, for shipment to others in the states
of Arkansas and Oklahoma.

9. It was a part of the conspiracy that the conspirators, when using the services of interstate
common carriers, would employ false and fictitious names and/or addresses on shipping or mailing
labels purporting to show the identity of the person(s) sending the package.

10. It was a part of the conspiracy that the conspirators would purchase shipping boxes and
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materials from commercial establishments to utilize in sending quantities of marijuana to other
conspirators by interstate commercial carriers.

11. It was a part of the conspiracy that money derived from the sale and distribution of
marijuana would be used to purchase additional quantities of marijuana.

12. It was a part of the conspiracy that Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a.
“Nate” would from time to time use counterfeit United States currency to pay for quantities of
marijuana.

13. It was a part of the conspiracy that Fanisha Hill, defendant, would from time to time act
as a lookout for Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, defendant, when
Henderson was conducting marijuana transactions.

14. It was a part of the conspiracy that Richard Smart, a.k.a. “Black”, defendant, would
assist Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, defendant, in taking
delivery of quantities of marijuana and in transporting quantities of money obtained from the sale
and distribution of marijuana.

15. It was a part of the conspiracy that Kimberly Johnson, defendant, would assist Jason
Gehring, defendant, in delivering monies to Victor Jimenez, a.k.a. “Vic”, defendant.

16. It was a part of the conspiracy that Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face” and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, and L.J.
Britt, a.k.a. “Capone”, defendants, in conjunction with others whose full identities are unknown,
would contrive to obtain monies to finance their drug acquisition and distribution by robbing and/or

burglarizing third persons of money and other things of value including controlled substances..
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17. It was a part of the conspiracy that defendant Julius Omar Robinson, a.k.a.
“Scarface”, a.k.a. “Scar”, a.k.a. “Face”; would recruit defendant L.J. Britt, a.k.a. “Capone” to
assist Robinson in the commission of acts of force and violence against others.

18. It was a part of the conspiracy that defendant Julius Omar Robinson, a.k.a.
“Scarface”, a.k.a. “Scar”, a.k.a. “Face”, would, by means of force and violence, seek retribution
against others whom the defendant Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar”, a.k.a.
“Face” believed had cheated him in drug transactions, had failed to pay him for marijuana, or had
become informers for law enforcement.

19. It was a part of the conspiracy that the conspirators would possess, carry, use, brandish,

and discharge firearms.

Overt Acts

In furtherance of the conspiracy and to effect and accomplish the objects thereof, one or more
of the conspirators committed diverse overt acts within the Northern District of Texas, and
elsewhere, among which were the following:

a. In or about March 1997, Terrence Holimon, a.k.a. “Bone”, defendant, possessed

approximately 17 pounds of marijuana in the Eastern District of Arkansas.

b. On or about September 17, 1998, approximately $14,615 in United States Currency was

sent by United States Mail from Saint Louis in the Eastern District of Missouri addressed to

“Platinum Sounds”, 3201 East Pioneer Parkway, Arlington, Texas.

c¢. On or about September 18, 1998, John Turner, defendant, as the owner of “Platinum

Sounds” disclaimed any knowledge of, or claim to, the $14,615 in United States Currency
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which had been mailed to his business.

d. On or about December 3, 1998, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face”, defendant, and L.J. Britt, a.k.a. “Capone”, defendant, did possess,
carry, and use firearms.

e. On or about December 3, 1998, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Sear” a.k.a. “Face”, defendant, and L.J. Britt, a.k.a. “Capone”, defendant, did
intentionally cause the death of Johnny Lee Shelton, by shooting him with firearms.

f. On or about January 13, 1999, Travis Dixon, defendant, utilizing the services of United
Parcel Service, sent $3,500.00 in U.S. currency from Conway in the Eastern District of
Arkansas to “That Sounds Good, 916 East Arkansas Lane, Arlington, Texas 76014", in the
Northern District of Texas.

g. On or about January 19, 1999, Steven Toston, defendant, utilizing the services of United
Parcel Service, sent $27,400.00 in U.S. currency from Fayetteville in the Western District
of Arkansas to “That Sounds Good, 916 East Arkansas Lane, Arlington, Texas 76014", in
the Northern District of Texas.

h. On or about January 21, 1999, Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a.
“Nate”, defendant, utilized the name of “James Stevens” and attempted to send approxi-
mately 38 pounds of marijuana from Arlington in the Northern District of Texas to “D&D
Detail” 1126 Harkrider, Conway, Arkansas in the Eastern District of Arkansas utilizing the
services of United Parcel Service.

i. On or about March 2, 1999, a package containing approximately 20 pounds of marijuana

was transported from the Northern District of Texas to the Eastern District of Arkansas,
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addressed to “Mrs. Freeman, 2840 Dave Ward Dr., Conway, Arkansas”.

J. On or about September 24, 1999, a person known to the Grand Jury utilized the name of
“Teshia Barnett” and sent a 2 pound parcel from Arlington in the Northern District of Texas
to Little Rock in the Eastern District of Arkansas utilizing the services of United Parcel
Service.

k. On or about December 29, 1999, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face”, defendant, obtained cellular telephone service from Southwestern Bell
Wireless, Dallas, Texas, for telephone number, 817-454-8015 bearing Electronic Serial
Number 23514252463.

1. On or about January 25, 2000, a parcel containing approximately $5,500 in United States
Currency was sent by Express Mail to “Platinum Sounds, 2540 East Arkansas Lane, Suite
#106, Arlington, TX. 76014" in the Northern District of Texas, which parcel bore a fictitious
address in Berkeley in the Eastern District of Missouri.

m. On or about February 14, 2000, Marcus Jwain Robinson, defendant, utilized the name
of “James Lewis” and attempted to send a parcel containing approximately one pound of
marijuana from the Northern District of Texas to the residence of Terrence Holimon, a.k.a
“Bone”, defendant, at 707 North Drew in Dermott in the Eastern District of Arkansas by
means of United Parcel Service, a commercial interstate carrier.

n. On or about March 7, 2000, Marcus Jwain Robinson, defendant, utilized the name of
“James Lewis” and attempted to send parcels containing approximately six pounds of
marijuana from the Northern District of Texas to addresses in the Eastern District of

Arkansas by means of United Parcel Service, a commercial interstate carrier.
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0. On or about March 9, 2000, Jason Gehring, defendant, utilized the name of James
Johnson, and attempted to send a parcel containing approximately 35 pounds of marijuana
to the residence of Jewell Ewing, defendant, at 3114 Alameda Drive in Little Rock in the
Eastern District of Arkansas by means of United Parcel Service, a commercial interstate
carrier.

p. On or about May 30, 2000, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar”
a.k.a.“Face” and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, defendants,
sent a parcel containing approximately 19 pounds of marijuana to an address in Louisville
in the Western District of Kentucky by means of United Parcel Service, a commercial
interstate carrier.

g. Onor about May 31, 2000, Jason Gehring and Kimberly Johnson, defendants, met with
Victor Jimenez, a.k.a. “Vic”, defendant, at a residence located at 823 Winston, Dallas,
Texas.

r. On or about June 2, 2000, Victor Jimenez, a.k.a. “Vic”, defendant, engaged in a
telephone conversation with Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”,
defendant, concerning the purchase price for a quantity of marijuana.

s. On or about June 2, 2000, Victor Jimenez, defendant, delivered approximately 104
pounds of marijuana to Julius Omar Rebinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a.
“Face” and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, defendants, for
delivery to others.

t. On or about June 2, 2000, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar”

UNITED STATES OF AMERICA v. NATHAN DESHAWN HENDERSON, et al.
SUPERSEDING INDICTMENT Page 9 of 37

App. F-112



Case 4:00-cr-00260-Y Document 938 Filed 06/19/01 Page 10 of 39 PagelD 2749

a.k.a.“Face” and Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, defendants,
delivered approximately 104 pounds of marijuana to a person known to the Grand Jury, for
delivery to others in the state of Arkansas.

u. On or about June 3, 2000 Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar”
a.k.a. “Face”, defendant, engaged in a telephone conversation with Richard Smart, a.k.a.
“Black” defendant, concerning the carrying on of the business of the sale and distribution
of controlled substances and the commission of acts of force and violence to obtain money
to carry on such business.

v. On or about June 11, 2000, Terrence Holimon, a.k.a. “Bone”, defendant, possessed
approximately 4 pounds of marijuana.

w. On or about June 22, 2000, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar”
a.k.a. “Face”, and Richard Smart, a.k.a. “Black” defendants met with Javier Guadalupe
Aguilar, defendant, at a residence in Dallas, Texas.

X. On or about June 28, 2000, Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”,
and Victor Jimenez, defendants met in Arlington, Texas.

y. On or about June 30, 2000, Jason Gehring, defendant, engaged in a coded telephone
conversation with Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, defendant,
concerning the distribution of approximately 20 pounds of marijuana.

z. On or about June 30, 2000, John Turner, defendant, engaged in a coded telephone
conversation with Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, defendant,

concerning the distribution of approximately 10 pounds of marijuana.
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aa. On or about July 2, 2000, Jason Gehring, defendant, engaged in a coded telephone
conversation with Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, defendant,
concerning the distribution of approximately 10 pounds of marijuana.

bb. On or about July 8, 2000, Fanisha Hill, defendant, acted as a lookout for delivery of
approximately 20 pounds of marijuana by Nathan Deshawn Henderson, a.k.a. “Cash”,
a.k.a. “Nate”, defendant, to others.

cc. On or about July 12, 2000, Javier Guadalupe Aguilar and Julius Omar Robinson,
a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, defendants, met at the premises of “That
Sounds Good”, 2540 East Arkansas Lane, Suite 106, Arlington, Texas.

dd. On or about July 12, 2000, Javier Guadalupe Aguilar, defendant, transported away
from the premises of “That Sounds Good”, 2540 East Arkansas Lane, Suite 106, Arlington,
Texas approximately $22,546 in United States Currency.

ee. Onorabout July 13, 2000, in the Eastern District of Arkansas, Jewell Ewing, defendant,
possessed $4,880 in United States Currency, one Rossi .38 caliber Revolver, serial number
805205, marijuana, and drug paraphernalia at his residence located at 3114 Alameda Drive,
Little Rock, Arkansas.

ff. On or about November 8, 2000, Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a.
“Nate”, defendant, possessed with intent to distribute 4.316 kilograms (approximately 9
pounds) of marijuana, a Schedule I controlled substance.

gg. On or about November 8, 2000, Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a.

“Nate”, defendant, possessed two firearms, to wit: one BFI .223 caliber semi-automatic
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assault rifle, serial number P05130; and one 45 caliber UZI pistol, serial number UP52637.

hh. On or about November 8, 2000, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.

“Scar” a.k.a. “Face”, defendant, possessed three firearms, to wit: one 9mm UZI pistol,

serial number 18740; one Smith & Wesson .357 caliber pistol, serial number 5224575; and

one SKS 7.62x39 semi-automatic assault rifle, serial number 1510198P.

ii. On or about November 8, 2000, John Turner, defendant, possessed a ballistic

vest at his residence located at 1010 Judy Lynn Drive, Arlington, Texas.

Criminal Forfeiture

I. Pursuant to the provisions of Title 21, United States Code, §853, Javier Guadalupe
Aguilar, defendant, from his engagement in the aforesaid offense, shall forfeit to the United States
any and all property constituting or derived from, any proceeds the defendant obtained directly or
indirectly as a result of the aforesaid offense; as well as any of the property of Javier Guadalupe
Aguilar, defendant, used or intended to be used, in any manner or part, to commit, or facilitate the
commission of the offense alleged in Count 1 of this Indictment; such property including, but not
limited to the following:

1. $22,546 in United States Currency seized on July 12, 2000 from Javier Guadalupe

Aguilar,

II. Pursuant to the provisions of Title 21, United States Code, §853, Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, defendant, from his engagement in the
aforesaid offense, shall forfeit to the United States any and all property constituting or derived from,

any proceeds the defendant obtained directly or indirectly as a result of the aforesaid offense; as well
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as any of the property of Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”,
defendant, used or intended to be used, in any manner or part, to commit, or facilitate the
commission of the offense alleged in Count 1 of this Indictment; such property including, but not
limited to the following:

1. One 1991 Nissan Infiniti sedan, VIN: INKCP0O1P1MT206841, bearing Texas License

MYN20B, assigned Texas Certificate of Title 22025936201103735.

2. Cash and Money Market and Mutual Funds held under the name of Julius Robinson, and

designated as assets of Edward Jones Account Number 491-07869-1-4

All in violation of Title 21, United States Code, $846, the penalty for

which is found at Title 21, United States Code, §841(b)(1)(B).
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Count Two

Commencing on or about January 1, 1997 and continuing thereafter until November 8, 2000,
in the Fort Worth Division of the Northern District of Texas, and elsewhere, including diverse
locations in the states of Texas, Louisiana, and Oklahoma, Julius Omar Robinson, a.k.a.
“Scarface, a.k.a. “Scar”, a.k.a. “Face”; Victor Jimenez, a.k.a. “Vic”; John Turner; L.J. Britt,
a.k.a. “Capone”; Angelo Harris, a.k.a. “Step”; Hendrick Ezell Tunstall; Tyrone Bryant;
Christhian Morales; Edy Sonia Zamudio; Dakari Warner, a.k.a. “Dakari Sells, a.k.a. “DK”;
Leon Jenkins, defendants, and others both known and unknown to the Grand Jury, did intentionally
and knowingly combine, conspire, confederate, and agree to engage in conduct in violation of Title
21, United States Code, §841(a)(1), namely to distribute more than 5 kilograms of a mixture and

substance containing a detectable amount of cocaine, a Schedule 11, controlled substance.

Manner and Means

To promote, facilitate, carry on, and perpetrate the aforesaid conspiracy, the following
manner and means were, from time to time, employed by one or more of the conspirators:

1. Throughout the course of the conspiracy and despite changes in the membership of the
conspiracy from time to time, it was a part of the conspiracy that defendant Julius Omar Robinson,
a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” would obtain quantities of cocaine from suppliers,
including Victor Jimenez, a.k.a. “Vic”, Dakari Warner, a.k.a. “Dakari Sells, a.k.a. “DK”,
Christhian Morales; and Edy Sonia Zamudio, defendants, which would be distributed to others
for further distribution.

2. It was a part of the conspiracy that defendant Julius Omar Robinson, a.k.a. “Scarface”,
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a.k.a. “Scar” a.k.a. “Face” would distribute quantities of cocaine to defendants Jason Gehring;
John Turner; Angelo Harris, a.k.a. “Step”; and Leon Jenkins, and others for further distribution
to others.

3. It was a part of the conspiracy that Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face” defendant, would establish and operate businesses in order to disguise and
conceal his income from the unlawful sale and distribution of cocaine.

4. Tt was a part of the conspiracy that Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar”, a.k.a. “Face”; and L.J. Britt, a.k.a. “Capone” and Hendrick Ezell Tunstall; and Tyrone
Bryant; and Christhian Morales; and Edy Sonia Zamudio; defendants, in conjunction with others
whose full identities are unknown, would obtain quantities of cocaine, a Schedule II controlled
substance by means of force and violence against others.

5. It was a part of the conspiracy that defendant Julius Omar Robinson, a.k.a. “Scarface”,
ak.a. “Scar”, ak.a. “Face”; would recruit defendant L.J. Britt, a.k.a. “Capone” to assist
Robinson in the commission of acts of force and violence against others.

6. It was a part of the conspiracy that defendant Julius Omar Robinson, a.k.a. “Scarface”,
a.k.a. “Scar”, a.k.a. “Face”, would, by means of force and violence, seek retribution against others
whom the defendant Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar”, a.k.a. “Face”
believed had cheated him in drug transactions, had failed to pay him for cocaine, or had become
informers for law enforcement.

7. It was a part of the conspiracy that the conspirators would possess, carry, use, brandish,

and discharge firearms.
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8. It was a part of the conspiracy that defendant Julius Omar Robinson, a.k.a. “Scarface”,
a.k.a. “Scar”, a.k.a. “Face”, would recruit others to transport quantities of cocaine in interstate
commerce from the state of Texas to the state of Arkansas.

9. It was a part of the conspiracy that the defendants would utilize common carriers to
transport cocaine from one state to another.

Overt Acts

In furtherance of the conspiracy and to effect and accomplish the objects thereof, one or more
of the conspirators committed diverse overt acts within the Northern District of Texas, and
elsewhere, among which were the following:

a. On or about March 16, 1999, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar”

a.k.a. “Face”, defendant, met with Carmen Nicole Byrd, defendant, and a person known

to the Grand Jury at Robinson’s residence in the Northern District of Texas.

b. On or about March 16, 1999, Carmen Nicole Byrd, defendant, possessed with intent to

distribute approximately one kilogram of a mixture and substance containing a detectable

amount of cocaine, a Schedule II controlled substance.

¢. On or about May 8, 1999, defendant Angelo Harris, a.k.a. “Step” traveled in interstate

commerce from the state of Oklahoma to the Northern District of Texas and met with

defendants Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and

Dakari Warner, a.k.a. “Dakari Sells, a.k.a. “DK”, for the purpose of obtaining cocaine.

d. On or about May 8, 1999, defendant Angelo Harris, a.k.a. “Step” and defendant Julius

Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, obtained what they
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believed to be one kilogram of cocaine from Dakari Warner, a.k.a. “Dakari Sells, a.k.a.
“PK”, and another.

e. On or about May 8, 1999, defendant Angelo Harris, a.k.a. “Step” caused what he
believed to be a kilogram of cocaine to be transported from the Northern District of Texas
to Oklahoma City, Oklahoma.

f. On or about May 9, 1999, defendant Angelo Harris, a.k.a. “Step” traveled in interstate
commerce from the state of Oklahoma to the Northern District of Texas and met with
defendant Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, for the
purpose of seeking retribution against suppliers of cocaine.

g. On or about May 9, 1999, defendants Angelo Harris, a.k.a. “Step” and Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” did possess, carry, and use
firearms.

h. On or about May 9, 1999, defendants Angelo Harris, a.k.a. “Step” and Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” did intentionally cause the death
of Juan Reyes, by shooting him with firearms.

i. On or about July 12, 1999, defendants Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar”, a.k.a. “Face”; and L.J. Britt, a.k.a. “Capone”; and Hendrick Ezell Tunstall; and
Tyrone Bryant; and Christhian Morales; met in Arlington, Texas and thereafter did, by
force and violence, obtain twenty kilograms of cocaine from Rudolfo Resendez.

j. Onor about July 12, 1999, defendants Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.

“Scar”, a.k.a. “Face”; and L.J. Britt, a.k.a. “Capone” and Hendrick Ezell Tunstall; and
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Tyrone Bryant; and Christhian Morales; acting in concert and at the behest of Edy Sonia
Zamudio, defendant, did intentionally cause the death of Rudolfo Resendez by shooting him
with firearms.

k. OnoraboutJuly21, 1999, Angelo Harris, defendant, and Julius Omar Robinson, a.k.a.
“Scarface”, a.k.a. “Scar” a.k.a. “Face”, defendant, delivered approximately one kilogram
of a mixture and substance containing a detectable amount of cocaine, a Schedule II
controlled substance, to a person known to the Grand Jury for delivery to others in the
Western District of Oklahoma.

. On or about September 29, 1999, Angelo Harris, also known as “Step” and Brandi
Scales, defendants, transported approximately $8,000 in United States Currency from the
Northern District of Texas to the Western District of Oklahoma.

m. On or about November 3, 1999, defendants Leon Jenkins, Angelo Harris, a.k.a.
“Step”, and Brandi Scales were present in Arlington, Texas.

n. On or about June 2, 2000, L.J. Britt, a.k.a. “Capone”, defendant, engaged in a telephone
conversation with Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”,
defendant.

0. On or about June 14, 2000, John Turner, defendant, engaged in a coded telephone
conversation with Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”,
defendant, concerning the distribution of approximately 500 grams of cocaine.

p. On or about June 15, 2000, L.J. Britt, a.k.a. “Capone”, defendant, engaged in a series

of telephone conversations with Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar”
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a.k.a. “Face”, defendant concerning the payment of monies by Robinson to Britt.

g. On or about November 8, 2000, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face”, defendant, possessed three firearms, to wit: one 9mm UZI pistol,
serial number 18740; one Smith & Wesson .357 caliber pistol, serial number 5224575; and
one SKS 7.62x39 semi-automatic assault rifle, serial number 1510198P.

r. On or about November 8, 2000, John Turner, defendant, possessed a ballistic

vest at his residence located at 1010 Judy Lynn Drive, Arlington, Texas.

A violation of Title 21, United States Code, $§846, the penalty for

which is found at Title 21, United States Code, §841(b)(1)(4)
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Count Three

1. From on or about January 1, 1997 and continuing thereafter until the date of the return of
this Indictment, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, defendant,
did engage in a continuing criminal enterprise, that is to say that Julius Omar Robinson, a.k.a.
“Scarface”, a.k.a. “Scar” a.k.a. “Face”, defendant, in concert with more than five other persons
with respect to whom the defendant occupied a position of organizer and a supervisory position and
a position of management, did, as part of a continuing series of felonious violations of subchapter
I of Chapter 13 of Title 21, United States Code, intentionally and knowingly violate the provisions
of such subchapter and from such continuing series of violations, Julius Omar Robinson, a.k.a.
“Scarface”, a.k.a. “Scar” a.k.a. “Face”, defendant, obtained substantial income and resources.

2. The persons with respect to whom Julius Omar Rebinson, a.k.a. “Scarface”, a.k.a.
“Scar” a.k.a. “Face”, defendant, occupied a position of organizer and a supervisory position and

a position of management included, among others, the following:

Jason Gehring, John Turner,

Misty Grounds, Leteshia Lenore Barnett,

Angelo Harris, a.k.a. “Step” Reginald Kinchen,

Jewell Ewing, a.k.a., “Duke”, Cantral Huggins, a.k.a. “Crumb”,
Jeanne Denise Wilkins, Steven Toston,

Carmen Byrd, Brandi Scales,

Edward G. Jenkins, a.k.a. “Bear”, Jamila Marie Camp,

Santana Minor, Dorothy Hodges, a.k.a. “Dorry”,
Marcus Jwain Robinson, L.J. Britt, a.k.a. “Capone”,
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Richard Smart, a.k.a. “Black”, Hendrick Ezell Tunstall,

Tyrone Bryant, Christhian Morales,

Dakari Warner, a.k.a. “Dakari Sells, a.k.a. “DK”, and

Leon Jenkins,.

3. The continuing series of felonious violations of subchapter I of Title 21, United States
Code, included the following:

i. Aiding, abetting, counseling, commanding, inducing, procuring, and causing the

attempted distribution of approximately 38 pounds of marijuana on or about January

21, 1999;

ii. Aiding, abetting, counseling, commanding, inducing, procuring, and causing the

attempted distribution of approximately 25 pounds of marijuana on or about March 2, 1999;

iii. Aiding, abetting, counseling, commanding, inducing, procuring, and causing the

attempted distribution of approximately one kilogram of cocaine on or about March

16, 1999;

iv. Aiding, abetting, counseling, commanding, inducing, procuring, and causing the

distribution of a quantity of cocaine on or about May 8§, 1999

v. Aiding, abetting, counseling, commanding, inducing, procuring, and causing the

distribution of approximately twenty kilogram of cocaine on or about July 12, 1999

in Fort Worth, Texas.

vi. Aiding, abetting, counseling, commanding, inducing, procuring, and causing the

attempted distribution of approximately five kilograms of cocaine on or about July

22, 1999 in Little Rock, Arkansas;

UNITED STATES OF AMERICA v. NATHAN DESHAWN HENDERSON, et al.
SUPERSEDING INDICTMENT Page 21 of 37

App. F-124



Case 4:00-cr-00260-Y Document 938 Filed 06/19/01 Page 22 of 39 PagelD 2761

vii. Aiding, abetting, counseling, commanding, inducing, procuring, and causing the
attempted distribution of approximately 10 pounds of marijuana on or about March
20, 2000;

viii. Aiding, abetting, counseling, commanding, inducing, procuring, and causing the
attempted distribution of approximately 19 pounds of marijuana on or about May 30,
2000;

ix. Aiding, abetting, counseling, commanding, inducing, procuring, and causing the
attempted distribution of approximately 104 pounds of marijuana on or about June
2, 2000;

x. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about May 30, 2000;

xi. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 1, 2000;

xii. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
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United States Code, namely the distribution of approximately 104 pounds of
marijuana on or about June 2, 2000,

xiii. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 2 pounds of marijuana
on or about June 2, 2000,

xiv. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 4, 2000;

xv. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 5, 2000;

xvi. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 6, 2000;
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xvil. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 8§, 2000;

xviii. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 4 pounds of marijuana
on or about June 10, 2000;

xix. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 12, 2000;

xx. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 13, 2000;

xxi. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
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constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 25 pounds of marijuana
on or about June 13, 2000;

xxii. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 14, 2000;

xxiii. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 15, 2000;

xxiv. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 1 pound of marijuana
on or about June 16, 2000;

xxv. The knowing and intentional use of a communications facility, namely a
telephone, in committing, and in causing and facilitating the commission of acts
constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,
United States Code, namely the distribution of approximately 2 pounds of marijuana
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on or about June 16, 2000;

xxvi. The knowing and intentional use of a communications facility, namely a

telephone, in committing, and in causing and facilitating the commission of acts

constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,

United States Code, namely the distribution of approximately 1 pound of marijuana

on or about June 20, 2000;

xxvii. The knowing and intentional use of a communications facility, namely a

telephone, in committing, and in causing and facilitating the commission of acts

constituting a felony under the provisions of subchapter I of chapter 13 of Title 21,

United States Code, namely the distribution of approximately 25 pounds of marijuana

on or about June 27, 2000.

4. While engaging in, and working in furtherance of the aforesaid Continuing Criminal
Enterprise, on or about December 3, 1998, defendants Julius Omar Robinson, a.k.a. “Scarface”,
a.k.a. “Scar” a.k.a. “Face” and L.J. Britt, a.k.a. “Capone did intentionally kill Johnny Lee
Shelton, by shooting him with firearms.

5. While engaging in, and working in furtherance of the aforesaid Continuing Criminal
Enterprise, on or about May 9, 1999, defendants Angelo Harris, a.k.a. “Step” and Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” did intentionally kill, and counsel,
command, induce, procure, and cause the intentional killing of Juan Reyes, by shooting him with
firearms, and such killing resulted.

6. While engaging in, and working in furtherance of the aforesaid Continuing Criminal

Enterprise, on or about July 12, 1999, defendants Julius Omar Robinson, a.k.a. “Scarface”, a.k.a.
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“Scar”, a.k.a. “Face”; and L.J. Britt, a.k.a. “Capone” and Hendrick Ezell Tunstall; and Tyrone
Bryant; and Christhian Morales and Edy Sonia Zamudio; acting in concert, did intentionally kill,
and counsel, command, induce, procure, and cause the intentional killing of, Rudolfo Resendez by
shooting him with firearms, and such killing resulted.

A violation of Title 21, United States Code, §848.
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Count Four
On or about December 3, 1998, in the Northern District of Texas, defendants Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and L.J. Britt, a.k.a. “Capone did
intentionally and knowingly possess firearms in furtherance of a drug trafficking crime for which the
said defendants may be prosecuted in a court of the United States, namely: the offenses alleged in
Count 1 and Count 3 of this Indictment.

A violation of Title 18, United States Code, §924(c)(1)(A)(i).

Count Five
On or about December 3, 1998, in the Northern District of Texas, defendants Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and L.J. Britt, a.k.a. “Capone did
intentionally and knowingly carry and use firearms, and did brandish such firearms, during and in
relation to a drug trafficking crime for which the said defendants may be prosecuted in a court of the
United States, namely: the offenses alleged in Count 1 and Count 3 of this Indictment.

A violation of Title 18, United States Code, §924(c)(1)(A)(ii).
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Count Six
On or about December 3, 1998, in the Northern District of Texas, defendants Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and L.J. Britt, a.k.a. “Capone did
intentionally and knowingly carry and use firearms, and did discharge such firearms, during and in
relation to a drug trafficking crime for which the said defendants may be prosecuted in a court of the
United States, namely: the offenses alleged in Count 1 and Count 3 of this Indictment.

A violation of Title 18, United States Code, §924(c)(1)(A)(iii).

Count Seven

On or about December 3, 1998, in the Northern District of Texas, defendants Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and L.J. Britt, a.k.a. “Capone did
intentionally and knowingly carry and use firearms, and did discharge such firearms, during and in
relation to a drug trafficking crime for which the said defendants may be prosecuted in a court of the
United States, namely: the offenses alleged in Count 1 and Count 3 of this Indictment; and in the
course of such violation did cause the death of Johnny Lee Shelton through the use of such firearms,
such killing being murder as defined in Title 18, United States Code, §1111.

A violation of Title 18, United States Code, §924(j).
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Count Eight

On or about May 9, 1999, in the Northern District of Texas, defendants Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and Angelo Harris, a.k.a. “Step”, did
intentionally and knowingly possess firearms in furtherance of a drug trafficking crime for which the
said defendants may be prosecuted in a court of the United States, namely: the offenses alleged in
Count 2 and Count 3 of this Indictment.

A violation of Title 18, United States Code, §924(c)(1)(A)(i).

Count Nine
On or about May 9, 1999, in the Northern District of Texas, defendants Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and Angelo Harris, a.k.a. “Step”, did
intentionally and knowingly carry and use firearms, and did brandish such firearms, during and in
relation to a drug trafficking crime for which the said defendants may be prosecuted in a court of the
United States, namely: the offenses alleged in Count 2 and Count 3 of this Indictment.

A violation of Title 18, United States Code, §924(c)(1)(A)(ii).
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Count Ten
On or about May 9, 1999, in the Northern District of Texas, defendants Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and Angelo Harris, a.k.a. “Step”, did
intentionally and knowingly carry and use firearms, and did discharge such firearms, during and in
relation to a drug trafficking crime for which the said defendants may be prosecuted in a court of the
United States, namely: the offenses alleged in Count 2 and Count 3 of this Indictment.

A violation of Title 18, United States Code, §924(c)(1)(A)(iii).

Count Eleven

On or about May 9, 1999, in the Northern District of Texas, defendants Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face” and Angelo Harris, a.k.a. “Step”, did
intentionally and knowingly carry and use firearms, and did discharge such firearms, during and in
relation to a drug trafficking crime for which the said defendants may be prosecuted in a court of the
United States, namely: the offenses alleged in Count 2 and Count 3 of this Indictment; and in the
course of such violation did cause the death of Juan Reyes through the use of such firearms, such
killing being murder as defined in Title 18, United States Code, §1111.

A violation of Title 18, United States Code, §924(j).
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Count Twelve

1. On or about July 12, 1999, in the Fort Worth Division of the Northern District of Texas,
Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” ak.a. “Face”, L.J. Britt, a.k.a.
“Capone, Hendrick Ezell Tunstall, Tyrone Bryant, Christhian Morales, and Edy Sonia
Zamudio, defendants, aided and abetted by each other, did intentionally and knowingly possess with
intent to distribute more than 5 kilograms of a mixture and substance containing a detectable amount
of cocaine, a Schedule II controlled substance.

2. While engaging in such offense, which is punishable under the provisions of Title 21,
United States Code, §841(b)(1)(A), the aforesaid defendants did intentionally kill Rudolfo Resendez
and did intentionally counsel, command, induce, procure, and cause the intentional killing of
Rudolfo Resendez ,and such killing resulted.

A violation of Title 21, United States Code, §841(a)(1); the penalty

for which is found at Title 21, United States Code, §848(e)(1)(A).
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Count Thirteen

1. On or about July 12, 1999, in the Fort Worth Division of the Northern District of Texas,
Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, L.J. Britt, a.k.a.
“Capone, Hendrick Ezell Tunstall, Tyrone Bryant, Christhian Morales, defendants, did
intentionally and knowingly possess firearms in furtherance of a drug trafficking crime for which the
said defendants may be prosecuted in a court of the United States, namely: the offenses alleged in
Count 2 and Count 3 and Count 12 of this Indictment.

2. For the conduct alleged in paragraph 1 of this Count, Edy Sonia Zamudio, defendant,
is criminally responsible as a co-conspirator of the aforesaid defendants in the conspiracy alleged
in Count 2 of this Indictment, such conduct having been committed in furtherance of the such
conspiracy and being reasonably foreseeable by the defendant Edy Sonia Zamudio.

3. For the conduct alleged in paragraph 1 of this Count, Edy Sonia Zamudio, defendant,
is criminally responsible in that she did willfully aid, abet, counsel, command, induce and procure
the commission of such conduct.

A violation of Title 18, United States Code, §924(c)(1)(A), the penalty for which is

found at Title 18, United States Code, §§ 924(c)(1)(A)(i) and 924(c)(1)(C).
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Count Fourteen

1. On or about July 12, 1999, in the Fort Worth Division of the Northern District of Texas,
L.J. Britt, a.k.a. “Capone, and Hendrick Ezell Tunstall, defendants, did intentionally and
knowingly carry and use firearms, and did discharge such firearms, during and in relation to a drug
trafficking crime for which the said defendants may be prosecuted in a court of the United States,
namely: the offenses alleged in Count 2 and Count 3 and Count 12 of this Indictment.

2. For the conduct alleged in paragraph 1 of this Count, Edy Sonia Zamudio, Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, Tyrone Bryant, and Christhian
Morales, defendants, are each criminally responsible as a co-conspirator of the aforesaid defendants
in the conspiracy alleged in Count 2 of this Indictment, such conduct having been committed in
furtherance of the such conspiracy and being reasonably foreseeable by the defendants Edy Sonia
Zamudio, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, Tyrone
Bryant, and Christhian Morales,.

3. For the conduct alleged in paragraph 1 of this Count,, Edy Sonia Zamudio, Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, Tyrone Bryant, and Christhian
Morales, defendants, are each criminally responsible in that she did willfully aid, abet, counsel,
command, induce and procure the commission of such conduct.

A violation of Title 18, United States Code, §924(c)(1)(A), the penalty for which is

found at Title 18, United States Code, §§ 924(c)(1)(A)(iii) and 924(c)(1)(C).
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Count Fifteen

1. On or about July 12, 1999, in the Fort Worth Division of the Northern District of Texas,
L.J. Britt, a.k.a. “Capone, and Hendrick Ezell Tunstall, defendants, did intentionally and
knowingly carry and use firearms, and did discharge such firearms, during and in relation to a drug
trafficking crime for which the said defendants may be prosecuted in a court of the United States,
namely: the offenses alleged in Count 2 and Count 3 and Count 12 of this Indictment; and in the
course of such violation did cause the death of Rudolfo Resendez through the use of such firearms,
such killing being murder as defined in Title 18, United States Code, §1111.

2. For the conduct alleged in paragraph 1 of this Count, Edy Sonia Zamudio, Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, Tyrone Bryant, and Christhian
Morales, defendants, are each criminally responsible as a co-conspirator of the aforesaid defendants
in the conspiracy alleged in Count 2 of this Indictment, such conduct having been committed in
furtherance of the such conspiracy and being reasonably foreseeable by the defendants Edy Sonia
Zamudio, Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, Tyrone
Bryant, and Christhian Morales,.

3. For the conduct alleged in paragraph 1 of this Count,, Edy Sonia Zamudio, Julius Omar
Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, Tyrone Bryant, and Christhian
Morales, defendants, are each criminally responsible in that she did willfully aid, abet, counsel,
command, induce and procure the commission of such conduct.

A violation of Title 18, United States Code, §924(j).
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Count Sixteen

On or about November 8, 2000, in the Fort Worth Division of the Northern District of Texas,
Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”, defendant, possessed two firearms,
to wit: one BFI .223 caliber semi-automatic assault rifle, serial number P05130; and one 45 caliber
UZlI pistol, serial number UP52637 in furtherance of a drug trafficking crime for which the defendant
may be prosecuted in a court of the United States, namely, the offense alleged in Count 1 of this
Indictment and the possession by Nathan Deshawn Henderson, a.k.a. “Cash”, a.k.a. “Nate”,
defendant, with the intent to distribute 4.316 kilograms (approximately 9 pounds) of marijuana, a
Schedule I controlled substance.

A violation of Title 18, United States Code, §924(c)(1)(4), the penalty for which is

found at Title 18, United States Code, § 924(c)(1)(A)(i).
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Count Seventeen

On or about November 8, 2000, in the Fort Worth Division of the Northern District of Texas,
Julius Omar Robinson, a.k.a. “Scarface”, a.k.a. “Scar” a.k.a. “Face”, defendant, possessed three
firearms, to wit: one 9mm UZI pistol, serial number 18740; one Smith & Wesson .357 caliber pistol,
serial number 5224575; and one SKS 7.62x39 semi-automatic assault rifle, serial number 1510198P,
in furtherance of a drug trafficking crime for which the defendant may be prosecuted in a court of
the United States, namely, the offense alleged in Counts 1, 2, and 3 of this Indictment.

A violation of Title 18, United States Code, §924(c)(1)(4), the penalty for which is

found at Title 18, United States Code, §§ 924(c)(1)(A)(i) and 924(c)(1)(C).

A TRUE BILL -
Foreman of the Grand Jury
PAUL E. COGGINS
UNITED STATES ATTORNEY
W CliPhear__
FREDERICK M{ SCAATTMAN B

Assistant Unlted States Attorney
State Bar of Texas No. 17728400
801 Cherry Street, Suite 1700
Fort Worth, Texas 76102
Telephone:  (817) 252-5200
Facsimile: (817) 978-3094
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A True bill,

FORT WORTH " - Foreman
Filed in open court this 19th day of June, 2001
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No. CRIMINAL NO.4:00-CR-0260-Y [Supersedes Indictments Returned Nov. 2, 2000 and April 19,
2001 as to the named defendants]
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

THE UNITED STATES OF AMERICA
VS.

NATHAN DESHAWN HENDERSON, a.k.a. “Cash”, ak.a. “Nate” (01),
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STATEMENT OF THE CASE

1. THE OVERALL CHARGES; JULIUS OMAR ROBINSON’S ROLE IN THE
OFFENSE

The indictment alleges in Counts 1 and 2 conspiracies to distribute marihuana and cocaine
and include numerous overt acts involving a number of illegal narcotics transactions. In Count 3,
7, 11, 12, and 15 allege offenses for which the death penalty is a possible punishment. These
allegations are plead under 21 U.S.C. § 848 (Continuing criminal enterprise) Count 7, 11 and 15
allege murders in the course of a drug trafficking crime under 18 U.S.C. §924(j). Count 12 alleges
possession of a controlled substance with intent to distribute with the intentional killing of an
individual in violation of 21 U.S.C. §841(a)(1) and 848(e)(1)(A).Counts 4, 5, 6, 8, 9 , 10,13 and 14

, allege firearms offenses in furtherance of a drug trafficking crime in violation of 18 U.S.C.

§924(c)(1)(A).

The government’s theory of the case is that the defendant Robinson and others named in the
indictment conspired to distribute cocaine and marihuana. In the course of the conspiracy, the
government claims that some of the conspirators participated in what were referred to as “licks”
which was understood to be robberies of individuals for money or drugs related to drug trafficking
activity. The conspiracy is claimed to have covered multiple states and jurisdictions, including
Texas, Oklahoma, Missouri, and Arkansas. It is claimed that defendant Robinson was acting in a

managerial or supervisory role.

the conspiracy and its activities. It is alleged that the defendant, acting with others participated in
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the killing and shooting death of J ohnny Lee Shelton on or about December 3 , 1998 in Dallas, Texas.
The government asserts that the defendant and other conspirators had been robbed of money
intended to purchase marihuana. The defendant and other conspirators believed that an individual
known as “Big Friday” had set up the robbery. The government alleges that the defendant and other
conspirators mistakenly believed that J ohnny Lee Shelton was “Big Friday” and that Mr. Shelton was

killed in retaliation for the robbery of the defendant and other conspirators.

The indictment alleges the killing and shooting death of an individual named Juan Reyes on
or about May 9, 1999 in Dallas, Texas. The government’s theory is that the defendant gnd other
conspirators arranged to purchase a kilogram of cocaine. The cocaine and money were exchanged
and upon inspection, the kilogram was fake and consisted largely of a block of wood. It is claimed

that Mr. Reyes was killed in retaliation for the sale of the false kilogram.

The indictment alleges the killing and shooting death of an individual named Rudolfo
Resendez by the defendant and other conspirators in Tarrant County, Texas on or about J uly 12,
1999. The government’s theory is that a distributor of cocaine had 20 kilograms of cocaine stolen
from him and desired to recover his cocaine from whoever had stolen it. This drug distributor and
others believed that Mr. Resendez was in possession of this cocaine and was the perpetrator of the
theft. Arrangements were made to set up a drug transaction with Mr. Resendez as a ruse to purchase
the 20 kilograms of cocaine, when in fact, it was the purpose of the conspirators to rob Mr. Resendez
of the cocaine or in their vérnacular do a “lick.” Mr. Resendez was lured to a meeting for the

purchase of this cocaine by the defendant and other conspirators. Mr. Resendez, expecting to

2
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conduct a drug transaction went with the conspirators as a passenger in a vehicle. During the drive,
Mr. Resendez was shot and killed. The cocaine Mr. Resendez had brought for the exchange was
split among some of the conspirators. It is claimed that the defendant was involved by being present
in a vehicle which was following the vehicle containing Mr. Resendez and in which Mr. Resendez
was shot and killed.!

B. THE GOVERNMENT’S DEATH-NOTICE

As summarized in the section of this brief outlining the operation of the Federal Death
Penalty Act, infra at pp. 19-24, a jury that has convicted a defendant ofa capital offense must
first decide whether that defendant acted with one (and only one) of the “gateway” culpable
mental states specified at 18 U.S.C. § 359 1(a)(2) or 21 U.S.C § 848 (e)(A).2 If the jury
unanimously finds a culpable mental state, the jury goes on to consider whether any of the
16 statutory aggravating factors specified at 18 U.S.C. § 3592(c) or 21 U.S.C. §848(n) have

been established. Assuming that finding has been made, the Jury may or may not (depending

'“A” to designate the appendix to this brief. Mr. Robinson has also filed a separately-
bound Special Appendix containing the report of the Department of Justice on the federal
death penalty system, “Survey of the Federal Death Penalty System, 1988-2000" U.S.
Department of Justice, September 12, 2000. [“DOJ Study™]

*These state-of-mind elements appear to be a congressional effort to keep faith with
the opinions of the Supreme Court in Tison v. Arizona, 481 U.S. 137 (1987) (Eighth
Amendment prohibits death penalty in felony-murder context unless the defendant
participated in a major way in the felony and acted with reckless indifference to human life,
watched the killing, and did not come to the aid of the victim, distinguishing Enmund v.
Florida) and Enmund v. Florida, 458 U.S. 782 (1982) (Eighth Amendment prohibits death

penalty for those who aid and abet murders, but who do not themselves kill, attempt to kill
end that ](”Hng recnlt) .

or intend that killing result).
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on how this Court rules on this aspect of the motions) be permitted to consider non-statutory
aggravating factors. All ofthe jury’s findings regarding mental state and aggravating factors
must be unanimous and be established by proof beyond-a-reasonable-doubt. The focus then
shifts to mitigating factors, where the findings need not be unanimous and where the standard
is preponderance of the evidence, and, thence, to a final balancing of aggravating and
mitigating factors. A verdict of death must be unanimous; if a jury is not able to agree on
death as the appropriate verdict, the Court imposes a life sentence.

Here, the government has announced that, assuming a conviction, it intends to seek
a death sentence as to JULIUS OMAR ROBINSON on Counts 3, 7,11, 12 and 15. The
aggravating factors alleged as to JULIUS OMAR ROBINSON are set out in the
government’s notice in this case, many of which, as can be seen, are permutations and
reiterations of a common set of recurring facts and circumstances. The actual notice is
reproduced at Al.

INTRODUCTION TO THE ARGUMENTS

A. THE SUPREME COURT’S DEATH-PENALTY J URISPRUDENCE: 1972

T DRI QTIIATT
TO THE CREOLIN 1

In Furman v. Georgia, 408 U.S. 238 (1972), a divided Supreme Court struck down
all existing state death-penalty schemes as incompatible with the guarantees of the Eighth
and Fourteenth Amendments to the United States Constitution. Although each of the five
Jjustices who concurred in 'the Furman Court’s one paragraph per curium opinion advanced
separate reasoning, the Court has long accepted the view that the fundamental basis of

4
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Furman was the Court’s unwillingness to tolerate the arbitrary and capricious manner in
which death sentences had been meted out this nation.’ Justice Stewart’s comparison
between receiving a sentence of death and being struck by lightning is the very essence of
Furman. Justice Stewart wrote:

These death sentences are cruel and unusual in the same
way that being struck by lightning is cruel and unusual. F or, of
all the people convicted of rapes and murders, . . . many just as
reprehensibie as these, the petitioners are among a capriciously
selected handful upon whom the sentence of death has in fact
been imposed. My concurring Brothers have demonstrated that,
if any basis can be discerned for the selection of these few to be
sentenced to die, it is the constitutionally impermissible basis of
race . . . I simply conclude that the Eighth and Fourteenth
Amendments cannot tolerate the infliction of a sentence of death
under legal systems that permit this unique penalty to be so

wantonly and so freakishly imposed.
Furman v. Georgia, 408 U.S. at 309-10 (Opinion of Stewart, J., concurring; citations and

footnotes omitted). Members of the Court also took note, utilizing language particularly

appropriate to this case, that the death penalty was often sought selectively, “feeding

*In Zantv. Stephens, 462 U.S. 862 (1983), for example, Justice Stevens, speaking for
a majority of the Court, noted:

A fair statement of the consensus expressed by the Court
in Furman is that “where discretion is afforded a sentencing
body on a matter so grave as the determination of whether a
human life should be taken or spared, that discretion must be
suitably directed and limited so as to minimize the risk of wholly
arbitrary and capricious action.”

/d. at 874, quoting the plurality opinion of Justices Stewart, Powell and Stevens in Greggv.
Georgia, 428 U.S. 153, 189 (1976)

L . A AU \J.JIU}-
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prejudices against the accused if he is poor and despised, and lacking political clout, or ifhe
is a member of a suspect or unpopular minority . ...” Furman, 408 U.S. at 255 (Douglas,
J., concurring).

In reaction to Furman, many states with a long history of capital punishment and de
Jure segregation — principally those in the deep South — rushed to enact new capital
punishment schemes aimed at avoiding, and in many cases obscuring, the concerns
articulated in Furman.* A scant four years after F, urman, the issue of capital punishment
came once again before the Court, this time in the cases of five men who had been
prosecuted and sentenced to death — all in the South — under post-Furman statutes.> On July
2, 1976, the Court issued opinions in those five cases. In three of the cases, the Court
concluded that the states had successfully overcome the constitutional concerns embodied
in the Furman opinion. Gregg v. Georgia, 428 U.S. 153 (1976); Jurekv. Texas, 428 U.S. 262

(1976); Proffitt v. Florida, 428 U.S. 242 (1 976). Two other state schemes were struck down,

“For a discussion of the Florida experience in this regard, see David Von Drehle,
Among the Lowest of the Dead: the Culture of Death Row (Times Books/Random House
1995). In reaction to Furman, the governor of Florida called the Florida Legislature into
special session which was to continue until that body voted out a new death-penalty bill.

*The death penalty, at least in the 20 century, has been a southern phenomena, often
linked to racial discrimination, and continues to be a southern phenomena as we enter the 21
century. Since Gregg was decided in 1976, there have been 667 executions in this country.
Of'those, 543 have taken place in the South, principally in what is sometimes referred to as
“the death belt” — Texas, Virginia, Florida, Missouri, Oklahoma, Louisiana, South Carolina,
Georgia, Alabama and Arkansas. Two states — Virginia and Texas — have carried out a
combined total of 311 executions, nearly half of all post-Gregg executions. As discussed

infra, federal districts in Virginia, Missouri and Texas account for twelve of the 19 inmates
on the federal death row. [A2 ] :

suvilal eoalil 10
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principally because they automatically called for death sentences upon particular classes of
convicted murders without requiring “particularized consideration of all relevant aspects of
the character and record of each convicted defendant before the imposition upon him of a
sentence of death.” Woodson v. North Carolina, 428 U.S. 280, 303 (1976) (Opinion of
Justices Stewart, Powell and Stevens); see also, Roberts v. Louisiana, 428 U.S. 325 (1976).

In the nearly 25 years since Gregg, the United States Supreme Court has decided well
in excess of 100 death-penalty cases and has thereby created a complex and substantial body
t law, however, several core principles of death-
penalty jurisprudence emerge: (1) death is a different kind of punishment and, therefore,
every stage of a capital case must be marked by heightened standards of review and scrutiny;
(2) a constitutional death-penalty scheme must provide for meaningful appellate review; 3)
vague, duplicative, or all-encompassing aggravating factors are constitutionally invalid since
such factors do not genuinely narrow the class of murders for which the death penalty is
appropriate, or otherwise justify the imposition of a death sentence on one defendant as
compared to others found guilty of murder; (4), no limitation may be placed on a defendant’s
right to present evidence in mitigation of a sentence of death; and (5), in jurisdictions which

employ a “weighing” genre of death-penalty scheme, the submission to a jury of a single
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invalid aggravating factor will lead to automatic reversal of any death sentence returned. A
discussion of each of these principles follows.

1. Death is different.

The first principle of capital jurisprudence — that “death is different” — informs and
defines the entire body of capital jurisprudence. Death-penalty cases are not the same as
other cases and cannot be treated the same as other cases.’ Commencing with the 1976
quintet of cases that mark the beginning of modern death-penalty jurisprudence, the Supreme
Court has taken numerous opportunities to express its recognition of the differences between
death as a punishment and all others. In Woodson, for example, a decision striking down
North Carolina’s initial post-Furman death-penalty scheme, the Court observed:

The penalty of death is qualitatively different from a sentence of
imprisonment, however long. Death, in its finality, differs more
from life imprisonment than a 100-year prison term differs from
one of only a year or two.
Woodson, supra, 428 U.S. at 305. The following year, in Gardner v. Florida, 430 U.S. 339
(1977), the proposition was reiterated:
[D]eath is a different kind of punishment from any other which

may be imposed in this country. From the point of view of the
defendant, it is different in both its severity and its finality.

®For an excellent précis of this area, see “Twenty-Ninth Annual Review of Criminal
Procedure,” 88 Georgetown L.J. 799, 1560-1588 (2000).

In 1995, Justice Stevens, citing seven separate decisions, noted, “Our opinions have
repeatedly emphasized that death is a fundamentally different kind of penalty from any other
that society may impose.” Harris v. Alabama, 513 U.S. 504, at n.1 (1995) (Stevens, J.,

dissenting).
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From the point of view of society, the action of the sovereign in
taking the life of one of its citizens differs dramatically from any
other legitimate state action. It is of vital importance to the
defendant and to the community that any decision to impose the
death sentence be, and appear to be, based on reason rather than
caprice or emotion.

This first guiding principle — that “death is different” — is not simply the dramatic
uth. Rather, this principle forms the bedrock of a death-penalty
Jurisprudence that is defined by sharply increased judicial attention to every step of the
process through which the irrevocable sanction of death is sought and carried out.® The post-
Furman Court has described this jurisprudence as mandating a “heightened standard of
reliability” for the entire process through which the sovereign claims the legal and moral

authority to kill one of its citizens. This heightened concern for reliability is “the natural

-y 2

degree of scrutiny of the capital sentencing determination.” Caldwell v. Mississippi, 472U S.

320, 329 (1985) (emphasis added).

%Based on figures current as of September 28, 2000, there are 3,682 inmates under a
sentence of death in this country. 667 executions have been carried out since 1976. In
1999, there were 98 executions; so far in the year 2000 there have been 69 executions. [/d.]
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2. A constitutional death-penalty scheme must provide for meaningful appellate
review.

It is a fair summary of'the overall thrust of the Gregg-Jurek-Proffitt trilogy that capital

sentencing schemes successfully withstand constitutional challenge only to the extent (D),
that a particular scheme genuinely narrows the class of murderers for whom the ultimate
penalty is available, and (2), provides the heightened procedural safeguards that avoid the
evils identified in Furman, principally the arbitrary, capricious and/or discriminatory
imposition of the ultimate penalty. See, e. g Zantv. Stephens, supra, 462 U.S. at 890.

One vitally important procedural safeguard, emphasized by the Court from the earliest
post-Furman cases forward, is the availability of “meaningful appellate review.” Pulley v.
Harris, 465 U.S. 37, 55 (1984) (Stevens, J., concurring). While Pulley ultimately held that
a specialized form of capital appellate scrutiny known as “proportionality review” was not
required by the Eighth and Fourteenth Amendments,® the Court has been steadfast in its view
that meaningful appeilate review is an essential component of a constitutional death-penalty
scheme. In Zant, for example, the Court explained the basis of its original approval of
Georgia’s capital-sentencing procedure in Gregg as

rest[ing] primarily on two features of the scheme: That the jury
was required to find at least one valid statutory aggravating

circumstance and to identify it in writing, and that the State
Supreme Court reviewed the record of every death-penalty

°In Pulley, the Court defined capital proportionality review as an inquiry to determine
whether a sentence of death in a particular case is disproportionate to the penalties imposed
in similar cases. Pulley, 465 U.S. at 43, 44,

T4 hlwh iy
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proceeding to determine whether the sentence was arbitrary or
disproportionate.

Zant,462 U.S. at 876. In Godfieyv. Georgia, 446 U.S. 420 (1979), the Court discussed three
independent criteria as indispensable to a finding that a particular capital scheme effectively
and constitutionally channeled the sentencing authority’s discretion. Among these bedrock
criteria was the availability of rational appellate review of the “process for imposing a
sentence of death.” Godfrey, 446 U.S. at 428. In Parker v. Dugger, 498 U.S. 308 (1991),
the Court re-visited and re-affirmed the importance of meaningful appellate review in
determining the constitutionality of a death-penalty scheme:

We have emphasized repeatedly the crucial role of meaningful

appellate review in ensuring that the death penalty is not

imposed arbitrarily or irrationally.
Parker, 498 U.S. at 321.

The emphasis on appellate review is significant in this case since, as is argued infra
at pp. 14-16, the FDPA has purported to remove plain-error jurisdiction from appellate
courts reviewing a sentence of death imposed pursuant to the FDPA.

3. A_ constitutional death-penalty scheme may not employ aggravating

circumstances that are vague. duplicative. overly broad. or which do not justify

the imposition of a more severe sentence on the defendant as compared to
others found guiltv of murder.

The FDPA capital punishment statute is of the “weighing” genre of death-penal
p
schemes in that it requires a penalty-phase Jury to decide, initially, whether or not certain

aggravating factors have been unanimously established beyond a reasonable doubt, and then

11
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to weigh any aggravating factors against mitigating factors.!® 18 U.S.C. §3593(e). Itis the
“weighing” process which leads the jury to decide whether or not the sentence should be
death. As noted in Lowenfield v. Phelps, 484 U.S. 231, 244 (1988), however, “The use of
‘aggravating circumstances’ is not an end in itself, but a means of genuinely narrowing the
class of death eligible persons and thereby channeling the jury’s discretion.” In light of the
critical narrowing function performed by aggravating factors, it follows that if a particular
factor is vague to the point of defying definition or, alternatively, could be interpreted by a
particular sentencing authority — whether Judge or jury — as applicable to any, and therefore
all murders, that factor fails to perform a constitutional narrowing function and is invalid.
Additionally, aggravating factors —es pecially where utilized in a weighing jurisdiction
— may not be alleged in duplicative fashion. This is to avoid the effect of having the same
conduct or circumstance found separately and weighed more than once. Duplicative
aggravating factors — like invalid aggravating factors — have the undeniable tendency to
“skew the weighing process and create the risk that the death sentence will be imposed
arbitrarily and thus, unconstitutionally.” United States v. McCullah, 76 F.3d 1087 (10th Cir.
1996) (Reversing a sentence of death imposed pursuant to § 848(e)). In Stringer v. Black,

503 U.S. 222 (1992), the Court observed that the difference between a “weighing state and

10 P

A discussion of the operation of the FDPA scheme begins at p.18 of this brief. The
weighing of aggravating factors against mitigating factors, while required by the federal
statute, is not required by the Constitution. See, e.g. Blystone v. Pennsylvania, 494 U.S. 299
(1990). :

12
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a non-weighing state is not one of ‘semantics,’ . . . but of critical importance.” Id. at 231.
The risk is that an invalid aggravating factor may result in the placement of a “thumb [on]
death’s side of the scale,” id. at 243 see also, Flamer v. Delaware, 68 F.3d 736,745-49 (3d
Cir. 1995) (en banc ); see also, United States v. Jones, 132 F.3d 232 (5th Cir. 1998); ¢ d,
on other grounds, Jones v. United States, 119 S.Ct. 2090 (1999).

The Court has also recognized consistently that “an aggravating circumstance must
genuinely narrow the class of persons eligible for the death penalty and must reasonably
justify the imposition of a more severe sentence on the defendant compared to others found
guilty of murder,” Zant v. Stephens, 462 U.S. at 877, and, most fundamentally, must be
relevant in assisting the jury in distinguishing “those who deserve capital punishment from
those who do not,” Arave v. Creech, 507 U.S. 463, 474 (1993). In Godfiey v. Georgia,
supra, for example, the defendant was sentenced to death upon a finding that the murder was
“outrageously or wantonly vile, horrible or inhuman.” 446 U.S. at 422. In striking down this
aggravating circumstance and vacating the sentence of death, Justice Stewart’s opinion for
the plurality reasoned that the language of this particular aggravating circumstance failed to
provide “inherent restraint on the arbitrary and capricious infliction of the death sentence,”
since virtually every murder could be said to fit those criteria. Id at 428-29. Moreover,
since the facts and circumstances of the murder in Godfrey did not stand out from other
murders, there was “no principled way to distinguish this case, in which the death penalty

was imposed, from the many in which it was not.” Jd. at 433. In T uilapeav. California, 114
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S.Ct. 2630 (1994), the Court reiterated the two constitutional tests which aggravating factors
must meet: (1) a valid aggravating factor must not apply to every defendant convicted of
murder, but only to a rationally-selected sub-class of murderers; and (2), the circumstances
must be defined in such a way by the statute so as not to be vague. Id. 972.

Additionally, the constitutionality of aggravating factors that are quite similar in
language may rise or fall on how that language is construed, limited and/or otherwise
presented to the sentencing authority. In Proffitt, for example, a death sentence imposed in
Florida under an aggravating factor defined as especially heinous, atrocious, or cruel” was
held to be constitutional because, as construed and narrowed by the Florida Supreme Court,
its inherent vagueness and over breadth were corrected. By contrast, in Maynard v.
Cartwright, 486 U.S. 356 (1988), an Oklahoma aggravating circumstance virtually identical
in language to the one upheld in Proffitt was struck down as overly-broad and
unconstitutionally vague since its potential reach had not been effectively narrowed through
judicial construction. See also, Shell v. Mississippi, 498 U.S. 1 (1990) (Trial judge’s attempt
to limit the reach of Mississippi’s “especially heinous, atrocious, or cruel” aggravating factor
was constitutionally insufficient).

Aggravating factors, therefore, serve a vital function in death-penalty jurisprudence.
See Note, “Criminal Law: An Evolutionary Analysis of the Role of Aggravating Factors in
Contemporary Death Penalty Jurisprudence — From Furman to Blystone,” 32 Washburn L.J.

77 (1992). In Gregg v. Georgia, supra, 428 U.S. at 189, the Court stated, “I'W]here
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discretion is afforded a sentencing body on a matter so grave as the determination of whether
a human life should be taken or spared, that discretion must be suitably directed and limited

SO as to minimize the risk of wholly arbitrary and capricious action.”

4, No limitation may be placed on the right of the accused to present relevant
mitigating evidence during the penalty trial.

A fourth aspect of a constitutional death-penalty scheme is that no limitation may be
placed on the right of the accused to present for the sentencer’s consideration all relevant
mitigating evidence. In this regard, the Supreme Court has struck down state death penalty
schemes, as applied to particular defendants or cases, where the same scheme had survived
prior facial challenges. See, e.g., Penry v. Lynaugh, 492 U.S. 302 (1989) where the Court
declared the Texas death-penalty scheme unconstitutional as applied since, in the area of a
capital defendant’s mental retardation, the scheme failed to provide the jury any meaningful
opportunity “to consider and give effect to mitigating evidence relevant to a defendant’s
background, character, or the circumstances of the crime.” Id. at 340.

The aspect of death-penalty jurisprudence requiring courts to allow a defendant to
present all relevant evidence in mitigation is rooted in Zockerr v. Ohio, 438 U.S. 586 (1978),
where a plurality of the Court held that “in all but the rarest kind of capital cases,” a
sentencing authority may not “be precluded from considering, as a mitigating Jactor, any
aspect of a defendant’s character or record . . . as a basis for a sentence less than death.” Id.

at 113-14 (emphasis in original); see also, Skipper v. North Carolina, 476 U.S. 1 (1986);
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Eddings v. Oklahoma, 455 U.S. 104, 112 (1982). In McCleskey v. Kemp, 481 U.S. 279
(1987), the Court held that a constitutional death-penalty scheme
cannot limit the sentencer’s consideration of any relevant
circumstance that could cause it to decline to impose the
penalty. In this respect, the State cannot channel the sentencer’s
discretion, but must allow it to consider any relevant information
offered by the defendant.
Id. at 305-06; see also, Green v. Georgia, 442 U.S. 95 (1979) (State’s evidence rules may
not be invoked to bar otherwise relevant mitigating evidence.)

The importance of the Locket line of cases was underscored by the Supreme Court
twoyears ago in Buchananv. Angelone, 522 U.S. 269 (1998), where Chief Justice Rehnquist,
writing for a majority of the Court, stated:

[I]n the [penalty] phase, we have emphasized the need for a

broad inquiry into all relevant mitigating evidence to allow an
individualized determination.

k % ok

In the [penalty] phase, our cases have established that the

sentencer may not be precluded from considering any

constitutionally relevant mitigating evidence.
Id. at 276 (citations omitted). In Williams v. Taylor, 529 U.S. 1495, 120 S.Ct. 1495, 1511,
146 L.Ed.2d 2837 (2000), the Court noted that mitigating evidence can serve to lessen a
defendant’s “moral culpability” even where such evidence “does not undermine or rebut the

rosecution’s death-eligibility case.” Williams. 120 S.Ct. at 1515-16. Mitigating evidence
& ) 5 & &

is so critical in capital cases that, as held in Williams, the failure of counsel to investigate,
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develop and present such evidence can deny a capital defendant the assistance of counsel

guaranteed by the Sixth and Fourteenth Amendments.

5. In a weighing jurisdiction — such as the FDPA scheme — if even a single
invalid aggravating factor is found by a death-sentencing jury. the death
verdict must be set aside.

The FDPA scheme of capital punishment is, as noted several times, of the weighing
genre. In Stringer v. Black, supra, the difference between capital punishment schemes
which, on the one hand, allow juries to weigh aggravating factors against mitigating factors
mes, was described by

and, on the other, non-weighing, so-called guided-discretion

the Court as of “critical importance.” Id. at 231. Where an invalid aggravating factor has

that, in the language of Stringer, “creates the possibility . . . of randomness” and may fatally
skew the process by placing “a thumb . . . on death’s side of the scale.” Id. at 243. The
Stringer Court also identified as dangers associated with the submission of invalid
aggravating factors in a weighing jurisdiction: (1) the risk of the jury deciding that the
defendant was more deserving of the death penalty given the sheer volume of aggravating
factors; and (2), the creation, through the same process, of an overall jury bias in favor of a
sentence of death. /d. at 235; see also the Third Circuit’s protracted en banc discussion of
this issue in Flamer v. Delaware, supra, 68 F.3d at 745-49.

Evenin jurisdictions such as Alabama, Delawar e, Florida, and Indiana, where judges

have the statutory ability to override a jury’s life or death recommendation, or where such
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verdicts may be merely advisory, the submission to the jury of an invalid aggravating facto:
will vitiate any sentence of death imposed by the judge no matter what the jury’s actual
recommendation. Harris v. Alabama, supra; Espinosa v. Florida, 505 U.S. 1079 (1992).
This is so because the judicial review function is not plenary and is necessarily influenced
by the jury’s actions, even where the jury’s verdict is purely advisory. The Court has
recognized that an appellate court may perform the necessary re-weighing function. Clemons
v. Mississippi, 494 U.S. 738 (1990).

B. THE FEDERAL DEATH PENALTY ACT OF 1994

Inlight of Furman, and in the absence of congressional action, it was widely assumed
that the capital aspects of existing federal criminal statutes that carried death sentences were
not constitutional and, in fact, all federal capital prosecutions ceased.'' Matters remained that
way until, in 1988, Congress enacted the first “modern” — i.e., post-Furman — federal death
penalty by authorizing capital punishment for murders occurring in the context of drug
trafficking. 21 U.S.C. § 848(e). The reach of the federal death penalty was greatly expanded

on September 13, 1994, when President Clinton signed into law the Federal Death Penalty

Act0of 1994, 18 U.S.C. § 3591 et seq., the capital statute via which the government seeks

"In practice, there had been a de Jacto moratorium on federal capital prosecutions for
the decade prior to Furman. But see, United States v, Cheely, 36 F.3d 1439 (9" Cir. 1994)

(Attempt to bring federal capital prosecution under mail-bombing statute barred).
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sentences of death in this case.”” The statute permits the death penalty to be considered in
the following circumstances:

§ 3591. Sentence of death — (a) A defendant who has been
found guilty of — (1) any . .. offense for which a sentence of
death is provided, if the defendant as determined beyond a
reasonable doubt at the hearing under section 3593 — (A)
intentionally killed the victim; (B) intentionally inflicted serious
bodily injury that resulted in the death of the victim; (C)
intentionally participated in an act, contemplating that the life of
a person would be taken or intending that lethal force would be
used in connection with a person, other than one of the
participants in the offense, and the victim died as a direct result
of the act; or (D) intentionally and specifically engaged in an
act of violence, knowing that the act created a grave risk of
death to a person, other than one of the participants in the
offense, such that participation in the act constituted a reckless
disregard for human life and the victim died as a direct result of
the act. . ..

18 U.S.C. § 3591(a). [See also prevision under 21 U.S.C §848 (n)]
In order to set into motion what Justice Blackmun called “the machinery of death,”"?

the government must serve and file a pretrial notice that the death penalty will be sought and

"?For an exhaustive history of the federal death penalty, including an overview of the
FDPA, see R K. Little, “The Federal Death Penalty: History and Some Thoughts About the
Department of Justice’s Role,” 26 Fordham Urban L.J. 347 (1999). Professor Little writes
from the perspective of a former Justice Department attorney who served on Attorney
General Reno’s Review Committee on Capital Cases. See also, D.J. Novak, “Trial Advocacy:
Anatomy of a Federal Death Penalty Prosecution: A Primer for Prosecutors,”50 S.C.L.Rev.
645 (1999).

BSee Callins v. Collins, 510 U.S. 1 141,114 8.Ct. 1127, 1130 (1994) (“From this day
forward, I no longer shall tinker with the machinery of death.”) (Blackmun, J., dissenting
from the denial of certiorari and announcing his view that the death penalty is, as applied and
administered, unconstitutional.)
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specify in that notice those aggravating factors which the government will seek to prove if
the case goes to a penalty trial. 18 U.S.C. § 3593(a). If a defendant is found guilty of an
offense of the kind enumerated in § 3591, a separate sentencing hearing must be conducted.
The death penalty hearing may také place before the trial judge or before a jury. A defendant
may waive jury-sentencing, however, only if the government consents. 18 U.S.C. §
3593(b)(3). A trial court also has the authority to convene a separate penalty jury where the
original jury has been discharged “for good cause.” 18 U.S.C. § 3593(b)(2)(C).

The penalty hearing is, for all intents and purposes, a separate trial at which both sides
may call witnesses and present “information.” The statute first requires the government to
establish that the defendant is “eligible” for the death penalty. To do so, the government
must convince the jury, unanimously and beyond a reasonable doubt, that one (and only one)
of the “intent” findings set forth in § 3591(a)(2)(A) - (D) exists. Ifthe jury so finds, it must
next unanimously find beyond a reasonable doubt that at least one of the statutory
aggravating factors set forth in § 3592(c)(1) through (16) also exists. 18 U.S.C. § 3593(c).

If the jury does not unanimously find, in sequence, that, beyond a reasonable doubt, both
statutory requirements have been met, the penalty trial is over and the court must impose a
sentence other than death."* If, however, the government successfully carries its burden of
proof in establishing both the existence of an intent factor under § 3591, and one or more

of the “(c)” aggravating factors, the jury may also consider whether the government has
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established any non-statutory aggravating factor — arguably limited to victim-impact — for
which pre-trial notice was provided pursuant to 18 U.S.C.§ 35 92.

In attempting to provide guidance as to what a jury may consider at a penalty trial,
Congress spoke in terms of “information,” not “evidence.”!s “Information” may be presented
to the jury, by either side, “regardless ofits admissibility under the rules governing admission
of evidence at criminal trials, except that information may be excluded if its probative value
is outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the
jury.”'® 18 U.S.C. § 3593(c).

If the government meets its threshold burdens, the jury is required to consider
mitigating factors. The statute, at § 3592(a)(1) - (8), provides seven specific mitigating
factors and one Lockett-derived “catch-all” provision: that “[O]ther factors in the defendant’s
background, record or character or any other circumstance of the offense mitigate against
imposition of the death sentence.” 18 U.S.C. § 3592(a)(8). Mitigating factors must be
established by the defendant by a mere preponderance of the evidence. 18 U.S.C. § 3593(c).
Findings with respect to mitigating factors need not be unanimous. Any member of the jury
who finds the existence of a mitigating factor may consider such a factor established for the

purposes of the final weighing process set out ir ubsection§ 3593(e), regardless of the

-

=

w
o
)

"The legislative history of the 1994 Act is virtually non-existent. There were no
committee reports or hearings.

'°This is a variation on the language of F.R.Evid. 403, which permits a court to
exclude otherwise relevant evidence where its probative value is “substantially outweighed

2

by the danger of unfair prejudice . . . {Emphasis added.]
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number of other jurors who concur that the factor has been established. 18 U.S.C. §3593(d),
giving effect to Mills v. Maryland, 486 U.S. 367 (1988). By contrast, findings with respect
to aggravating factors must be unanimous. 18 U.S.C. § 3593(d).

Once the jury has completed its fact-findings, it considers whether the aggravating
factor or factors found to exist “sufficiently outweigh all the mitigating factor or factors
found to exist to justify a sentence of death, or in the absence of a mitigating factor, whether
the aggravating factor or factors alone are sufficient to justify a sentence of death.” 18
U.S.C. § 3593(e). Thus, the FDPA is a weighing death penalty statute which requires a

penalty phase jury to decide, initially, whether certain aggravating factors have been

factors against any mitigating factors. 18 U.S.C. § 3593(e). Itis the weighing process which
leads to the jury’s ultimate decision whether the defendant should be sentenced to death. The

so-called “Drug Kingpin” federal death-penalty, 21 U.S.C. § 848(e), contains the following

provision:
The jury or the court, regardless of its findings with respect to
aggravating and mitigating factors, is never required to impose
a death sentence and the jury shall be so instructed.
21 U.S.C. § 848(k). Finally, after considering all factors, the jury votes and returns its

findings. Unless the jury unanimously recommends death or life without possibility of

release, the Court must impose a sentence less than death, up to life without possibility of
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release.!” A jury unable to agree on a unanimous death verdict spares the defendant’s life.!®
Whether the jury “recommends” a verdict of life or death, that decision is binding upon the
court. 18 U.S.C. § 3594. Thus, there is no provision for a judicial override of the jury’s
capital sentencing decision one way or the other. /d.

No matter how the deliberations turn out, each Juror is required to sign a certificate
that their decision was not influenced by the “race, color, religious beliefs, national origin
or sex of the defendant or of any victim. ....” 18 U.S.C. § 3593(f)and 21 U.S.C. §848(0).
In the event of a death sentence, the defendant has a right of appell
3595 and 21 U.S.C. §848 (q), under which the reviewing court is permitted to grant relief
from a sentence of death if: ( 1) the death sentence was “imposed under the influence of
passion, prejudice, or any other arbitrary factor,” (2) “the admissible evidence and
information adduced does not support the special finding of the existence of the required
aggravating factor,” or (3)” the proceedings involved any other legal error requiring reversal
of the sentence that was properly preserved for appeal under the rules of criminal

procedure.” 18 U.S.C. § 3595(c)(2). The Third Circuit has recently ruled that the FDPA

"Whether by operation of the Sentencing Guidelines, or by the structure of the statutes
carrying possible sentences of death, the sole alternative to a sentence of death in this case
is life imprisonment.

"*This was the holding of the first FDPA case to reach the Supreme Court. Jones v.
United States, 119 S.Ct. 2090 (1999) (If jury is unable to agree at penalty phase, defendant
may not be sentenced to death; there is no “hung-jury” re-trial.)
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does not mandate an appeal from a sentence of death and that an appeal, once filed, may be
withdrawn. United States v. Hammer, 226 F.3d 229, 2000 (3d cir. 2000).

To date, death sentences imposed pursuant to the FDPA have been reviewed by the
Fourth, Fifth, Sixth, Eighth, Tenth and Eleventh Circuits. See, United States v. Paul, 217
F.3d 989 (8™ Cir. 2000) (Affirming sentence of death); United States v. Barnette, 211 F.3d
803 (4™ Cir. 2000) (Vacating sentence of death); United States v. Causey, 185 F.3d 407 (5*
Cir. 1999) (Vacating sentences of death in first case indicted pursuant to FDPA); United
States v. Battle, 163 F.3d 1 (11 Cir. 1998) (Affirming sentence of death); United States v.
Webster, 162 F.3d 308 (5" cir. 1998) (Affirming sentence of death); United States v.
McVeigh, 153 F.3d 1166 (10™ Cir. 1998) (Affirming sentence of death); United States v.
Hall, 152 F.3d 381 (5" Cir. 1998) (Affirming sentence of death).

LEGAL ARGUMENT

POINT ONE
A SYSTEM WHERE THE DEATH PENALTY IS
SOUGHT ON THE IMPERMISSIBLE BASIS OF RACE,
AND THE ARBITRARY AND CAPRICIOUS BASIS OF
GEOGRAPHY, SHOULD NOT BE ENFORCED AND
THIS COURT SHOULD DISMISS THE NOTICE OF
AGGRAVATING FACTORS.

“Plus ¢a change, plus ¢ca méme chose.”

— French proverb
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A. INTRODUCTION
Thirteen years ago, dissenting in McCleskey v. Kemp, supra, Justices Brennan
Marshall, Biackmun and Stevens hypothesized an attorney-client conversation where an
African-American defendant charged with capital murder asked his attorneys what the
chances were that he would be sentenced to death. Based on the statistical analysis presented
to the Court in McCleskey, it was the four dissenters’ conclusion that, at some point in the
dialogue, defense counsel would have to level with the client and tell him that race would
play an important role — perhaps a determinative one — in the process of deciding whethe
lived or died:
The story could be told in a variety of ways, but [the client]
could not fail to grasp its essential narrative lme there was a
significant chance that race would play a prominent role in

determining if he lived or died.

McCleskey, 481 U.S. at 322 (Opinion of Brennan, Marshall, Blackmun and Stevens, J.J .

d execution that had taken place the previous week in Texas and

whether he believed it was time “for the American people to stop and reassess where we

19 A frarhia watimam 4?

After his retirement from the bench, Justice Powell stated that his greatestregret was
that he had voted with the majorlty, and authored the ‘court’s opinion, in the 5-4 decision
upholding the death-penalty in McCZeskey See, Jeffries, Justice Lewis F. Powell, Jy. (1994)

at pp. 451-52.
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stand on implementation of the death penalty.” Responding to that question, the President
had the following to say about the federal death penalty:

The issues at the federal level relate more to the disturbing racial

composition of those who have been convicted and the apparent

fact that almost all the convictions are coming out of just a

handful of states, which raises the question of whether, even

though there is a uniform law across the country, what your

prosecution is may turn solely on where you committed the
crime. I’ve got a review underway of both those issues at this

L3385 LW

[Transcript of President Clinton 6/28/2000 press conference; pertinent excerpts A3.]

On September 12, 2000, the Department of Justice released a comprehensive study
ofhow the “modern” federal death penalty has been administered, tracking the process from
1988 to the present.” The essence of that study’s findings is that the federal death penalty
has been disproportionately sought against minority-group defendants and irrationally sought
on a regional basis.?! Moreover, as reported in the DOJ Survey, the end result of 12 years
of discriminatory and irrational charging decisions, is that the federal death row, housed at

USP/Terre Haute, now consists of 19 men, of whom two are white, 13 are black, one is

A complete copy of that study, entitled, “"Survey of the Federal Death Penalty
System (1988-2000),” [hereinafter cited as “DOJ Death Penalty Study™] . Itis also available
on the Justice Department website at <www.usdoj. gov/dag/pubdoc/dpsurvey.html> and may
be accessed via this hyperlink. The body of the report is 49 pages long; with its appended
statistical tables, the document is in excess of 400 pages.

*'Consistent with the historical roots of the death penalty, 14 of the 19 defendants on
federal death row were sentenced in the South.
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Hispanic, and one is categorized as “other.” [A profile of the men who make up the present
federal death row is appended to this brief at A51 .1 The cut-off date for the Justice
Department’s analysis was July 20. However, as noted in the profile, four more inmates (two
black and two Hispanic) are on their way to death row at Terre Haute after federal juries in
Texas and Kansas recently returned death verdicts in those cases. [A52.]

In addition to the racial disparity in federal death-penalty prosecutions, the study
revealed a regional bias to enforcement of the federal death penalty. From 1995 onward, of
the 94 federal districts in the federal system, only 49 have submitted a case recommending
capital prosecution. [DOJ Study at 14.] Twenty-two federal districts have never submitted
a case for review at all. [DOJ Study at T-5 9.1 This is a particularly shocking figure
(representing 23% of all federal districts) given the broad variety of homicide offenses that

are potentially punishable by death under the federal criminal code.?? Twenty-one federal

“The “other” is Bountaem Chanthadara, an Asian immigrant sentenced to death in the
District of Kansas for his role in a murder that took place during the robbery of a Chinese
restaurant in Wichita. Federal capital jurisdiction derived from the Hobbs Act. See, United
States v. Chanthadara, 928 F -Supp 1025 (D.Kans. 1996); United States v. Nguyen, 928
F.Supp 1525 (D.Kans. 1996); United States v. Nguyen, 155 F.3d 1219 (10™ Cir. 1998)
(Affirming conviction of co-defendant who was not sentenced to death).

As of the closing date of the study — July 20, 2000 — four other men, two blacks and
two Hispanics, who had been sentenced to death by a juries, respectively, in Kansas and
Texas, were awaiting formal pronouncement of judgment and transfer to Terre Haute. [A52.]

»Any murder committed with a gun during a robbery is a potential federal death
penalty case. 18 U.S.C. § 924. In the Chanthadara case discussed supra at n. 27, on a
Hobbs Act theory of federal prosecution, a defendant was sentenced to death for a murder
committed in the course of the robbery of a restaurant.
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districts, although submitting one or more cases for review, have never sought permission
to seek the death penalty in any case.** [/d ]

The release of the report drew the following public reactions from officials at the
Justice Department:

Saying she was “sorely troubled” by stark racial disparities in
the federal death penalty, Attorney General Janet Reno today
ordered United States attorneys to help explain why capital
punishment is not applied uniformly across ethnic groups.

M. Lacey and R. Bonner, “Reno Troubled by Death Penalty Statistics,” The N.Y. T; imes,
September 13, 2000. The Times also reported the reaction of Deputy Attorney General Eric
Holder, the highest-ranking African American at the Justice Department:

“I can’t help but be personally and professionally disturbed by
the numbers that we discuss today,” Deputy Attorney General
Eric Holder said. “To be sure, many factors contributed to the
disproportionate representation of racial and ethnic minorities
throughout the federal death penalty process. Nevertheless, no
one reading this report can help but be disturbed, troubled, by

IQim iy 20

this diopcuu_y .

1d. at A53, 54. CNN, also reporting on the story, noted that Attorney General Reno wanted

*The recommendation that accompanies a submission is of great importance. In91%
of cases where the local United States Attorney did not want to prosecute the case as a death-
penalty case, that recommendation was followed by the Attorney General. [DOJ Study at
43.11n 83% of cases where death-penalty authorization was requested, that recommendation
was also followed by the Attorney General. [/d.] These figures are based on the 575
defendants whose cases were reviewed by the Attorney General from 1995-2000. In the
“pre-protocol” period — November of 1998 through January 27, 1995 — the only cases
reviewed were those where the local United States Attorney affirmatively requested capital-
authorization. The approval rate for those cases was 90%. [DOJ Study at 10.]

28

App. G- 177



“a broader analysis.” White House deputy press secretary Jake Siewert responded to the
release of the report in the following manner: ““At first glance, those numbers are troubling.
We need to know what’s behind the numbers.’”

Itis the core of this motion that JULIUS OMAR ROBINSON is entitled to know what
is “behind the numbers” and that, in the absence of a convincing race- and region-neutral
explanation for the Department of Justice’s capital-charging practices, his death-notice must

be dismissed.

In truth, there is nothing that is either new or surprising about what the DOJ Study
reveals. Attorneys in federal death penalty cases have been rasing the racial disparity issues
for years. For just as long, Justice Department attorneys, pleading privilege, confidentiality
and the end of civilization as we know it, have doggedly resisted defense efforts to gather
the kind of information that the Justice Department has just disgorged voluntarily. See, e.g.,
United States v. Bradley, 880 F.Supp. 271 (M.D.Pa. 1994). In March of 1994 — more than
seven years ago — glaring racial disparities in the prosecution of federal death penalty cases
were the subject of a report from the House Subcommittee on Civil and Constitutional
Rights, which concluded as follows:

Race continues to plague the application of the death penalty in

the United States. On the state level, racial disparities are most

obvious in the predominant selection of cases involving white

victims. On the federal level, cases selected have almost
exclusively involved minority defendants.
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[A61.] “Racial Disparities in Federal Death Penalty Prosecutions 1988-1994,” Staff Report
by the Subcommittee on Civil and Constitutional Rights, Committee on the J udiciary, 103"
Congress, 2™ Session, March 1994. That report notes that as of 1994 there had been 37
defendants targeted for capital punishment under the § 848(e) scheme, of whom 33 (87%)
were black or Hispanic. Earlier evidence of the race-effect of the death penalty was provided
by the General Accounting Office in 1990. At the time Congress enacted the § 848(e) death
penalty, the GAO was directed to undertake a study of the potential influence of race on the
death penalty. 21 U.S.C. § 848(0)(2). The GAO in fact undertook that study and concluded
as follows:

Our synthesis of the 28 studies shows a pattern of evidence

indicating racial disparities in the charging, sentencing and

imposition of the death penalty after the Furman decision.

In 82 percent of the studies, race of victim was found to

influence the likelihood of being charged with capital murder or

receiving the death penalty, i.. those who murdered whites were

found to be more likely to be sentenced to death than those who

murdered blacks. This finding was remarkably consistent across

data sets, states, data collection methods and analytic
techniques. The finding held for high, medium, and law quality

studies.
“Death Penalty Sentencing: Research Indicates Pattern of Racial Disparities” (GAO/GGD-
90-57, Feb. 1990) at p. 5. In his 1999 law review article, Professor Little, who once served
asamember of the Attorney General’s Review Committee on Capital Cases, raised questions
about regional and racial disparities that had not been cured by the administrative process of
the Justice Department. R.K. Little, supra, 26 Fordham Urban L.J., at pp. 450-490. With
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the first federal executions now imminent, it appears that this issue has now come to the
forefront.
More than a century ago, in Yick Wo v. Hopkins, 118 U.S. 356 (1886), the Court
observed that application of seemingly neutral laws “with an evil eye and an unequal hand,
so as practically to make unjust and illegal discrimination between persons in similar
circumstances” amounts to a denial of equal protection. /d. at 37 3-74. In United States v.
Berrios, 501 F.2d 1207 (2d Cir. 1974), the court commented:
Nothing can corrode respect for a rule of law more than the
knowledge that the government looks beyond the law itself to
arbitrary considerations, such as race, religion, or control over
the defendant’s exercise of his constitutional rights as the basis
for determining its applicability.

1d. at 1209.

The historical truth is that in the United States capital punishment and race have
always been, and, regrettably, probably always will be — at least until we can say honestly
that racism has disappeared from our society — shamefully and inextricably intertwined. See,
e.g., S. Bright, “Discrimination, Death and Denial: The Tolerance of Racial Discrimination
in the Infliction of the Death Penalty,” 35 Santa Clara L.Rev. 433 (1995); D. Baldus,
“Reflections on the ‘Inevitability’ of Racial Discrimination in Capital Sentencing and the

‘Impossibility” of its Prevention, Detection and Correction,” 51 Wash. & Lee L.Rev. 359

(1994); Bienen, Weiner, Denno, Allison and Mills, “The Reimposition of Capital Punishment
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in New Jersey: The Role of Prosecutorial Discretion,” 41 Ruzgers L. Rev. 27, 100-57 (1988).%
In Furman, Justice Douglas traced at length this ugly correlation and concluded:

In a Nation committed to equal protection of the laws
there is no permissible “caste” aspect of law enforcement. Yet
we know that the discretion of judges and juries in imposing the
death penalty enables the penalty to be selectively applied,
feeding prejudices against the accused if he is poor and
despised, lacing political clout, or if he is a member of a suspect
or unpopular minority, and saving those who by social position
may be in a more protected position. In ancient Hindu law, a
Brahman was exempt from capital punishment, and in those
days, “[g]enerally, in the law books, punishment increased in
severity as social status diminished.” We have, I fear, taken in
practice the same position . . . .

Furman, 408 U.S. at 255 (Douglas, J., concurring; footnotes omitted.) Indeed, even as late
as 1991 —more than 15 years after Furman — the execution of a white man for the murder of
a black man was front-page news as an event that had not occurred in the nation for half-a-
century. See, “Rarity for U.S. Executions: White Dies for Killing Black,” N.Y. Times,
September 7, 1991, p.1, col. 1.

'hether viewed historicaily, or from the stark immediacy ofthe Department of Justice

study, this is a disturbing picture. Quite bluntly, this pattern should disturb the United States

»This article reviewed all empirical studies of the application of the death penalty
both pre- and post- Furman. From those studies emerged a single, consistent theme: race has
always been a factor in the administration of capital punishment in this country, with black
defendants significantly more likely to be sentenced to death than whites, and all defendants
significantly more likely to be sentenced to death where the victim is white. The article
notes, for example, that when capital punishment was available in the case of rape, it was
almost exclusively a punishment visited on black men convicted of raping white women. 41
Rutgers L.Rev. at 106.
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Attorney for this district as well as the assistants handling this very case since it is their
actions and decisions which have served to continue the historical patterns of discrimination.
This preliminary showing, whether or not it continues to disturb anyone in the Justice
Department, is sufficient to establish a colorable case of discrimination, and to shift the
burden to the government to produce a credible non-discriminatory explanation for its
practice of disproportionately seeking death sentences for minority defendants and to explain
the arbitrary manner in which the federal death penalty has been administered. Batson v.

Kentucky, 476 U.S. 79, 93-94 (1986). JULIUS OMAR ROBINSON, of African-American

heritage, facing the ultimate penalty, is le d to inquire further since, to all

appearances, there is “a clear pattern, unexplainable on grounds other than race.” Arlington

Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252, 266 (1977). The burden is now

properly on the government to explain and justify, if it can, its capital-charging policies.
B. NATURE OF THE FIFTH AND EIGHTH AMENDMENT CLAIMS

1. Fifth Amendment equal protection

In the past century, no judicial responsibility has laid greater claim on the moral and
intellectual energies of the federal courts than “the prevention of official conduct
discriminating on the basis of race.” Washington v. Davis, 426 U.S. 229, 239 (1976). The
Supreme Court and the lower federal courts have striven to eliminate all forms of state-
sanctioned discrimination, “whether accomplished ingeniously or ingenuously.” Swmith v.

Texas, 311 U.S. 128, 132 (1940). The federal courts have staunchly forbidden
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discrimination, not only where it had been imposed by statute, see, e. g., Brown v. Board of
Education, 346 U.S. 483 (1954), Nixonv. Herndon, 273 U.S. 536 (1927), but also “look[ed]”

beyond the face of . . . [a] statute . . . where the procedures implementing a neutral statute
operate . . . on racial grounds.” Batson v. Kentucky, 476 U.S. 79, 88 (1986); Turner v.

Fouche, 396 U.S. 346 (1970); Yick Wo. v. Hopkins, 118 U.S. 356, 373-74 (1886).

The Supreme Court has repeatedly emphasized that “the core of the F ourteenth
Amendment is the prevention of meaningful and unjustified official distinctions based on
race.” Hunter v. Erickson, 393 U.S. 385, 391 (1969). This case, as a federal prosecution,
is not subject to the Equal Protection Clause of the Fourteenth Amendment — which is
addressed to state action — but the Due Process Clause of the Fifth Amendment which has

long been held to embody this requirement

b

“

499 (1954); see Weinberger v. Wisenfeld, 420 U.S. 636, 638 n.2 (1975) (“[Our] approach to
Fifth Amendment equal protection claims has . . . been precisely the same as to equal
protection claims under the Fourteenth Amendment.”) In the area of criminal justice, where
racial discrimination “strikes at the fundamental values of our Judicial system and our society
as a whole,” Rose v. Mitchell, 443 U.S. 545, 556 (1979), the Supreme Court has
“consistently” articulated a “strong policy . .. of combating racial discrimination.” Jd. at 558.

The most obvious and destructive form that such discrimination can take is
systematically unequal treatment of criminal defendants based upon their race. See

McLaughlinv. Florida, 379 U.S. 184, 190 n.8 (1964), citing Strauder v. West V; irginia, 100
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U.S. 303, 306-08 (1880); Ho Ah Kow v. Nunan, 12 Fed. Cas. 252 (No. 6546) (C.C.C.D.Cal.
1879). Indeed, state criminal statutes, including the infamous Black Codes which prescribed
harsher criminal penalties for African-Americans than for whites, were among the main evils
that led to the enactment of the Fourteenth Amendment and related post-Civil War federal
legislation. See General Building Contractors Ass’n. Inc. v, Pennsylvania, 458 U.S. 375,
386-87 (1982). The Supreme Court has insisted “that racial classification, especially suspect
in criminal statutes, be subjected to the ‘most rigid scrutiny’ and, if they are ever to be upheld
... be shown to be necessary to the accomplishment of some permissible state objective,
ial discrimination which it was the object of the Fourteenth
Amendment to eliminate.” Loving v. Virginia, 388 U.S. 1, 11 (1967); see Personnel
Administrator of Massachuseits v. Feeney, 442 U.S. 25 6, 272 (1979); McLaughlin v.
Florida, 379 U.S. at 198 (“I cannot conceive of a valid legislative purpose under our
Constitution for a state law which makes the color a person’s skin the test of whether his
conduct is a criminal offense.”) (Stewart, J., concurring).

None of'this is new, or surprising. Nonetheless, it is worth the time to pause to recall
the history and the significance of this issue. There is present in this case strong evidence
— evidence produced by the government — that minority defendants are many times more
likely than white defendants to face the death penalty at the hands of the federal government,

because of their race. No state, as far as defendant knows, has a racial pattern of using
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capital punishment that is nearly so stark and disturbing.”® This is an urgent problem that
demands the “most rigid scrutiny” described in Loving.

2. The Eighth Amendment

The Eighth Amendment’s prohibition of the arbitrary use ofthe death penalty imposes
constitutional limitations on capital punishment that do not apply to lesser punishments. See,
e.8., Woodson v. North Carolina, 428 U.S. 280 (1976) and Roberts v. Louisiana, 428 U.S.
325 (1976) (mandatory death sentences — but not other mandatory sentences — are
unconstitutional); Lockett v. Ohio, 438 U.S. 586 (1978) (sentencer must be free to give
nt or the offense, in a capital
case); Bullington v. Missouri, 451 U.S. 430 (1981) (imposition of a death sentence after
reversal of a sentence of life imprisonment is unconstitutional, although there is no similar
per se ban on harsher sentencing on retrials of other criminal cases); Turner v. Murray, 476
U.S. 28 (1986) (capital defendants in interracial murders — but not non-capital murder
defendants — are automatically entitled to have potential jurors questioned about the effects
of possible racial biases).

Secondly, it is obvious that racial discrimination is a species of the arbitrariness

condemned in Furman. This is apparent from the opinions of the Justices in the majority and

,,,,,,

of those in dissent alike. For example

On nation-wide basis, non-whites make up approximately 55% of death-row
inmates. In the federal system, the figure is 78% and about to climb to 83% with the
expected arrival of four additional minority inmates. [DOJ Study at 39]
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before him were “pregnant with discrimination,” 408 U.S. at 157, and thus ran directly
counter to “the desire for equality . . . reflected in the ban against “cruel and unusual
punishments" contained in the Eight Amendment.” Id. at 255. Similarly, Justice Stewart
lamented that “if any basis can be discerned for the selection of these few sentenced to die,
it is the constitutionally impermissible basis of race.” See id. at 364-366 (Marshall, J.,
concurring); id. at 389 n.12 (Burger, C.J. dissenting); id. at 449-50 (Powell, J., dissenting).
Later Supreme Court cases have applied this interpretation. Thus, for example, in Zant v.
Stephens, supra, the Court explained that Furman would be violated if a state based its
s that are constitutionally impermissible or totally irrelevant to
the sentencing process, such as . . . therace ... ofthe defendant.” 462 U.S. at 885.

he Cruel and
Unusual Punishments Clause of the Eighth Amendment imposes a constitutional prohibition
against racial discrimination in the use of the death penalty that is at least as strict as the
general proscription of racial discrimination in the (implicit) equal protection clause of the
Fifth Amendment.

C. NON-CONSTITUTIONAL CLAIMS.

1. Explicit statutory right to justice without discrimination; supervisory powers

'JJ

Subsection (f) of 18 U..

in

.C.§ 3593 i Special precaution to ensure against
discrimination,” and provides that in any capital sentencing proceeding:

[T]he court shall instruct the jury that in consider‘ng “’h"ther the
sentence of death is justified, it shall not
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of the defendant or of any victim, and that the jury is not to

recommend a sentence of death unless it has concluded that it

would recommend a sentence of death for the crime in question

no matter what the race . . . of the defendant or victim may be.
Moreover, each juror in an FDPA case is required to sign a certificate “that consideration of
therace. .. ofthe defendant or any victim was not involved in reaching his or her individual
decision, and that the individual juror would have made the same recommendation . . . no
matter what the race . . . of the defendant or any victim may be.” While the explicit
provisions of this section deal with jury instructions and jury decision making, the purpose
of this subsection is broader. This provision is unique in the Federal Criminal Code. It
demonstrates extreme sensitivity on the part of Congress to the danger of racial
discrimination in capital prosecutions, and a commitment to eradicate any such

discrimination.

The Congressional debate on the death penalty provisions of § 848(e) — limited as i

o

was — included extended discussion of the problem of racial discrimination, and of the
Supreme Court’s treatment of racial bias in the then-recent opinion in McCleskey. See, e.g.,
Congressional Record, 57484 (June 9, 1988) (Senator Orrin Hatch of Utah, discussing the
requirements for proof of discrimination under McCleskey). In particular, Senator Alphonse
D’ Amato of New York, the prime sponsor of the § 848(e) bill, emphasized, in conjunction
with the enactment of § 848(0), that Congress intended to “take every step possible to
eliminate discrimination by the juries, by the prosecutors, by the judges.” Congressional
Record, S15753 (October 13, 1988) (emphasis added). Inthe context of that debate, Senator
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D’Amato’s comments reflect a clear legislative determination to take stronger measures than
those already embodied in McCleskey and to eliminate discrimination in capital charging as
well as capital sentencing. They indicate that a federal capital defendant has an affirmative
statutory right to justice without discrimination.

Moreover, regardless of the text of § 3593(f), this court has the independent authority
to curb charging discrimination in the exercise of its supervisory powers over the adminis-
tration of federal criminal justice:

“[G]uided by considerations of justice,” McNabb v. United
States, 318 U.S. 332, 341 (1943), and in the exercise of
supervisory powers, federal courts may, within limits, formulate
procedural rules not specifically required by the Constitution or
the Congress. The purposes underlying use of the supervisory
powers are threefold: to implement a remedy for violation of
recognized rights [citations omitted]; to preserve judicial
integrity by ensuring that a conviction rests on appropriate
considerations validly before the jury. [Citations omitted]; and
finally, as a remedy designed to deter illegal conduct [citations
omitted].
United States v. Hastings, 461 U.S. 499, 505 (1983).
A court’s supervisory authority to take action “not specifically required by the

Constitution” is necessarily broader than its authority to enforce particular constitutional

guarantees. In state prosecutions, state courts exercise this general supervisory power, and

-y

federal courts (on certiorari in the Supreme Court or in habeas corpus) are restricted to

enforcing the Constitution. In federal prosecutions, the federal courts exercise both functions

simultaneously. This is why, as the Sixth Circuit noted in United States v. Robin son, 716
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F.2d 1095, 1100 (6th Cir., 1983), when a “case is before the court on direct review, not
habeas corpus relief, the standard of review is more stringent.” McCleskey, of course, was
a review of state proceedings in habeas corpus. The federal discrimination complained of
here is subject to a “more stringent” standard of review.

D. THE IMPACT OF McCLESKEY v. KEMP ON THESE ARGUMENTS

Both of the constitutional violations here alleged (but not the statutory and
supervisory-power arguments) — equal protection and the cruel and unusual punishments
clause — were raised in McCleskey v. Kemp, 482 U.S. 920 (1987). In that case the petitioner
presented detailed evidence of racial disparities in c: pital charging and sentencing in

Georgia, based primarily on the race of the victim. Despite that evidence, the Court rejected

+

McCleskey’s constitutional claims. It is important to underscore at this point that

=

4

this case
presents an entirely different factual picture than McCleskey, in two central respects.

1. The nature of the discrimination in McCleskey

The major factual claim in McCleskey was that the State of Georgia had discriminated
against some capital murder defendants because of the race of their victims. McCleskey’s
evidence demonstrated that killers of whites, regardless of their own race, were more likely

to be sentenced to death than killers of African-Americans. One of the major statistical

<

models relied on by McCleskey showed that “defendants charged with killing white victims

[whatever their own race] were 4.3 times as likely to receive a death sentence as defendants
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charged with killing blacks,” while “black defendants were [only] 1.1 times as likely to
receive a death sentence as other defendants.” 481 U.S. at 287.

The State of Georgia argued that McCleskey had no standing to claim that he had
been discriminated against because of the race of his victim. The Court noted that it does
not, in general, recognize “standing to assert the rights of third persons,” 481 U.S. at 291 n.8,
citing Arlington Heights v. Metropolitan Housing Corp., 419 U.S. 252, 263 (1977).
Nonetheless, the Court reached the merits of McCleskey’s race-of-victim claim because he

was asserting his own right to be free of irrational government conduct:

e
‘:’

ey argues that the application of the state’s statute has
created a classification — that is ‘an irrational exercise of
government power’ [citation omitted] because it is not necessary
to the accomplishment of some permissible state objective’. . .

Because McCleskey raises such a claim, he has standing.
481 U.S. at 291 n.8.

Needless to say, it is one thing for a criminal defendant to complain that he is the
subject of an irrational government classification, and quite another thing, as Mr. Robinson
does here, to claim that he is the victim both of irrational government classification (the
regional bias of the federal death penalty) and of systematic racial discrimination. In the
context of the irrational-classification claim before it in McCleskey, the Supreme Court was
willing to say that the racial discrepancies in the Georgia capital-punishment scheme
represented an acceptable cost of the “discretion that is fundamental to our criminal Jjustice
o T

process.” McCleskey, 481 U.S. at 313. Indeed, the Court went so far as to s: y that the race-

4
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of-victim discrepancy that McCleskey demonstrated was “a far cry from the major systematic
defects identified in Furman.”

In this case, what the DOJ Study has demonstrated is that there is an enormous
increase in the odds of being selected for capital prosecution because of the defendant’s own
race. This is decidedly not a minor or acceptable defect in the system. To countenance such
a discrepancy — absent a convincing constitutionally-acceptable explanation— would be to

ignore and renounce decades of judicial commitment to color-blind justice.

2. Ability to ascertain the identity of the sovernmental decision-maker
Of great concern to the Supreme Court in McCleskey was the difficuity it saw in

deducing a consistent state-action “policy” from the capital-sentencing performances of
hundreds of juries and scores of local prosecutors. Thus, in the following language, the
Court sought to distinguish traditional jury-discrimination and Title VII case analysis from

the actions of juries, whose verdicts were the subject of the statistical studies utilized in

McCleskey:

The decisions of a jury commissioner or of an employer over
time are fairly attributable to the commission or the employer.
Therefore, an unexplained statistical discrepancy can be said to
indicate a consistent policy of a decision-maker. The Baldus
study seeks to deduce a state “policy”’ by studying the combined
effects of the decisions of hundreds of juries that are unique in
their composition. . .. It is also questionable whether any
consistent policy can be derived by studying the decisions of
prosecutors. . ... Since the decision whether to prosecute and
what to charge necessarily are individualized and involve
infinite factual variations, coordination among district attorney’s

offices across a State would be relatively meaningless. Thus,
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any inference from statewide statistics to a prosecutorial
“policy” is of doubtful relevance.

MecCleskey, 481 U.S. at 294-95, n. 15. One page later, the Court explained this further,
stating:
Requiring a prosecutor to rebut a study that analyzes the past
conduct of scores of prosecutors is quite different from requiring
a prosecutor to rebut a contemporaneous challenge to his own
acts. [Citation omitted.]
Id. at 296, n. 17.
This case presents no such problems. The decisions of juries — those numerous

dispersed one-time decision makers — are not at issuc. The only claim here is prosecutorial

[¢]

discrimination, and, since 1988, all federal capital prosecutions — whether brought pursuant
to the FDPA or §848(e) — have been personably authorized by a single officer of the United
States, the Attorney General. While the evidence the Attorney General must answer is not
precisely a “contemporaneous challenge to . . . [his] own acts,” id. at 296 n.17, it is extremely
close to that. To justify his department’s actions he must account for the conduct of just two
prior administrations, whose actions are “fairly attributable” to him. Moreover, the totality
of conduct took place within the past ten years since the very first “modern” federal death-
penalty prosecution was not authorized until the late spring of 1990, midway through the

Bush Administration.”” Additionally, Attorney General Janet Reno’s post-1988 predecessors

*’The first § 848 death-penalty prosecution was brought in Chicago. The notice of
aggravating factors in that case was served and filed on May 15, 1990. United States v.
Cooper, 754 F.Supp. at 636 (copy of death-notice reproduced in appendix to opinion shows
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in office approved relatively few death-penalty prosecutions.? By contrast, the Attorney
General Reno had personally reviewed approximately 730 cases where the federal death
penalty was potentially applicable,? and personally approved 201 capital prosecutions. [DOJ
Study at 5.] The Attorney General has no need to “rebut a study that analyzes the past
conduct of scores of prosecutors,” 481 U.S. at 296 n.1 7; he merely has to explain and justify
the policies of his own office. That being the case, the task at hand — for the defendant, for
the government, and for the Court — is incomparably easier than the necessity in McCleskey
of “deducing a consistent policy by studying the decisions of these many unique entities.”

E. CONCLUSION

The Justice Department must be made to account for these glaring and shameful racial
disparities and regional variations. Mere expressions of concern from high-level political

appointees do nothing to ameliorate the pattern of discrimination that exists. The

a docketing date of May 15, 1990).

*The study reports that Attorney General Thornburgh approved 8 capital

prosecutions; Attorney General Barr approved 20; and Acting Attorney General Gerson
approved four. [DOJ Study at T-xv.] Attorney General Reno, as noted above, has approved
201. To put it another way, of the 233 post-Furman federal death-penalty authorizations,
Attorney General Reno personally approved 86 per cent. Attorney General Ashcroft’s
approval statistics were unavailable at the time of drafting this Motion.

®As the study reports, from 1988 to January 27, 1995, a United States Attorney who
wanted to seek a death sentence in a case was required to seek approval to do so from the
Attorney General. Absent such a request, i.e. where there was a local decision not to seek
the death penalty, the case was not reviewed at the Justice Department at all. The death-
penalty protocols put into effect on January 27, 1995 require the Attorney General to review
all potential capital cases, taking into consideration, but not giving preclusive effect to, the
local United States Attorney’s recommendation. [DOJ Study at 5.]
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accountability process should begin with an order from this Court dismissing the notice of
aggravating factors unless and until the Justice Department provides a convincing,
constitutionally-sufficient, justification for the current state of the federal death penalty. A
hearing is specifically requested.
POINT TWO

THIS MATTER MAY NOT, CONSISTENT WITH THE

GRAND JURY CLAUSE OF THE FIFTH AMENDMENT,

PROCEED AS A CAPITAL CASE WITHOUT GRAND

JURY FINDINGS, BY WAY OF INDICTMENT,

SPECIFYING THE REQUISITE MENTAL STATES FOR
EACH CAPITAL OFFENSE AND THE EXISTENCE OR

NOT OF THE SPECIFIC AGGRA RAVATING FACTORS
PRESENT AS TO EACH CAPITAL OFF ENSE.

Julius Omar Robinson, pursuant to the Grand Jury Clause of the Fifth Amendment,
moves for an order striking the Notice of Intent to Seek the Death Penalty. The ground for
this motion is that 18 U.S.C. §3593 and 21 U.S.C §848 unconstitutionally vests the decision
to seek death in the hands of a prosecutor, rather than reco gnizing the grand jury’s historic
unction of making all federal charging decisions for capital crimes. The recent decisions
ofthe Supreme Court in Apprendiv. New Jersey, 120 S.Ct. 2348 (2000) and Jones v. United
(1999) render this argument virtually self-evident.

In this case, the decision to bypass the grand jury — a body selected at random from
members of the community — is particularly odious because the decision to seek the death
of another human being héls been made at high levels of government, a process that ignores

the grand jury’s historic role as shield between the putative accused and the government. See
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generally, 3 W.R. LaFave, J.H. Israel, & N.J. King, “Criminal Procedure § 8.1at5-7 (2d Ed.
1999).

A. THE FIFTH AMENDMENT AND CAPITAL CRIMES

The Fifth Amendment guarantees that “no person shall be held to answer for a capital,
or otherwise infamous crime, unless on presentment or indictment of a Grand J ury.” By the
terms of the Federal Death Penalty Act of 1994, a case carrying with it a possible penalty of
death does not become an actual capital case until the government files a formal notice of
intent to seek the death penalty. 18 U.S.C. § 3592 and 21 U.S.C. §848(h). Thus, this was
not a capital case until October 19, 2000, the date the government filed the required notice.
The statute violates the Fifth Amendment’s indictment clause because jt arrogates to a
secutor a decision that the constitution reserves to an independent grand jury.

Prior to filing its death notice, the United States and Mr. Robinson’s counsel engaged

in the process set out in the Attorney General’s protocols for review of all cases in which a
sentence of death might be imposed. Pursuant to that process, Mr. Robinson’s counsel met
with a committee chaired by the United States Attorney for this district, and met, as well,
with the Attorney General’s Review Committee on Capital Cases at the Justice Department
by teleconference. The ﬁnﬁl action leading to this case becoming a capital case was Attorney
General Ashcroft’s review and decision. Thus, the statutory notice, and not any action by
the grand jury, was the triggering mechanism that transformed this case from an “ordinary”

murder case into a case where the death-penalty is an actual potential punishment. Indeed,
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it is doubtful that the grand jurors were ever asked to consider the possibility that a death
sentence would be sought in this case, nor asked to pass upon the statutory and constitutional
predicates for such a sentence.

Against this factual background, the caselaw is instructive. The leading modern case
is Smith v. United States, 360 U.S. 1 (1959). In Smith, the Court held that an offense under
the Kidnapping Act which might have been punished by death had to be prosecuted by
indictment of a grand jury, as distinct from by information, even though the government was
not intending to seek the death penalty in that particular case. The Court noted that under F.
R. Crim. P. 7(a), indictment cannot be waived in a death penalty case. Smith, therefore,
stands for the proposition that grand jury review is essential anytime death may possibly be
sought as a penalty. This is the key element of this motion. In non-capital cases, the
defendant may waive indictment. Only a grand jury can subject a defendant to the risk of
losing his or her life. Despite this, §3593 purports to vest this decision in an “attorney for
the government,” and, in practice, to the Attorney General of the United States, a political
appointee.

Since Furman, the federal capital sentencing decision has been bifurcated, and a
defendant is not — as the 11-page notice served on Mr. Robinson in this case amply
demonstrates — death-exposed unless other si gnificant factors are pleaded and proved.
Indeed, the notice in this case is an eloquent argument for the position here taken. Over and

gain, it alleges the elements of offenses and of other assertedly relevant events in
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exactly the same manner as an indictment, but with two differences. The first difference is
hat this pseudo-indictment carries the message of death. The second difference is that this
document is the action of prosecutors, and not a grand jury. Thus, the proper application of
Smith in a post-Furman situation requires that a grand jury and not the Attornéy General
make the determination that the defendant is to stand trial for his life 3

In the wake of Furman, there are no offenses that carry an automatic penalty of death
simply because one is convicted of certain conduct. Thus, in Sumner v. Shuman, 483 U S.

66 (1987), the Court held that it violated the Eighth Amendment, as incorporated via the

)
-

Fourteenth, for a legislature to provide that one convicted of a particular kind of crime must
receive the death penalty. A defendant cannot be sentenced to death unless additional facts
are proved that narrow the class of those who are eligible for death beyond the narrowing that
may — depending on the scheme in use — be accomplished by conviction of the underlying
offense.

Thus, one is not “held to answer” for a capital crime until it is alleged in a formal
pleading that one meets some additional standards, beyond those set out as elements of the
offense charged. In this case, these additional standards are contained in the death penalty

statute itself, 18 U.S.C. §§3591-3594.

r the Fifth Amendment indictment clause, the allegation of facts that, if proven,

**This issue has not come up in state death penalty jurisprudence because the Fifth
Amendment’s grand-jury clause is not applicable to the States. Hurtado v. California, 110
U.S. 516 (1884).
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will justify a capital penalty is uniquely the function of an independent body of citizen grand
Jurors. In violation of this elementary principle, the Congress has passed the death penalty
statute at issue and left it to prosecutors to alle ge the existence of those facts said to justify
a capital sentence. This is not a situation in which the answer is “prosecutorial discretion”.
Ifa grand jury validly makes the defendant death-eligible, the prosecutor may decline to seek
that penalty. That is discretion. The function of choosing death is, however, a responsibility
squarely put on the prosecutor according to defined principles that relate to the defendant’s

conduct. Findings with respect to those standards are the grand jury’s province.

It is surprising that the Con

S gress and the government have not grasped this simple
principle, since it has been reflected in the Criminal Rules with respect to forfeitures since
1972. In that year, Fed. R. Crim. P. 7(c)(2) was added to implement the criminal forfeiture
provisions of RICO and the drug legislation. Fed.R. Crim. P. 7(c)(2) honors the constitution
by saying “No judgment of forfeiture shall be entered in a criminal proceeding unless the
indictment or the information shall allege the extent of the interest or property subject to
forfeiture.” The rule reflects the principle that criminal in personam forfeitures are
punishments that can be inflicted only in harmony with the constitution. See generally
United States v. Seifuddin, 820 F.2d 1074 (9th Cir. 1987) (Difference between penal and
Fnsds - 41 f-—~~—

rmer require adherence to constitutional criminal procedure

guaranties).
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B. THE IMPACT OF JONES AND APPRENDI
'ted States, supra, the Supreme Court set out to interpret the federal

car-jacking statute, 18 U.S.C. § 2119, in an effort to decide whether its provision for

increased penalties, depending upon the circumstances of the offense amounted to
“sentencing factors” — and thus could be entrusted exclusively to judicial review at

sentencing — or, instead, amounted to elements of separate offenses and, thus, were subject
to “the requirements of charge [by indictment] and jury verdict.” Jones, 526 U.S. at 229.
Perceiving “serious issues concerning the statute’s constitutionality,” the Court construed the
statute in manner that avoided declaring it unconstitutional, “in light of the rule that any
interpretive uncertainty should be resolved to avoid serious questions about the statute’s
constitutionality,” and held that the statute in fact defined three separate offenses,?' each of
which would have to be charged by a grand jury and proved, beyond a reasonable doubt, to
ajury. Id. Inreaching its ultimate conclusion, the Court reasoned that its decision depended
importantly on whether

a fact is an element of an offense rather than a sentencing

consideration, given that elements must be charged in the

indictment, submitted to a jury, and proven by the Government

beyond a reasonable doubt.

Id. at 232.

*'The statute under Supreme Court review provided for a 15-year maximum sentence,
butalso allowed for enhanced punishment where, on the factual setting of the particular case,
the carjacking resulted in serious bodily injury (up to 25 years) or death (any term of years
up to life).
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In analyzing the carjacking statute, with its fact-driven escalating penalties, the Court
noted that the aspects of the statute dealing with serious bodily injury or death “not only
provide[d] for steeply higher penalties, but condition [ed]them on further facts (injury, death)
that seem quite as important as the elements in the principal paragraph (e.g., force and
Kpanding on that observation, the Court stated:

It is at best questionable whether the specification of facts
sufficient to increase a penalty range by two-thirds, let alone
from 15 years to life, was meant to carry none of the process
safeguards that elements of an offense bring with them for a
defendant’s benefit.

Id. The Court came to this final resolution of the competing legal and constitutional
competing considerations:

[Ulnder the Due Process Clause of the Fifth Amendment and the
notice and jury trial guarantees of the Sixth Amendment, any
fact (other than prior conviction) that increases the maximum
penalty for a crime must be charged in an indictment, submitted
to a jury, and proven beyond a reasonable doubt.

* ok ok & %

The constitutional safeguards that figure in our analysis concern
not the identity of the elements defining criminal liability but
only the required procedure for finding the facts that determine
the maximum permissible punishment; these are the safeguards
going to the formality of notice, the identity of the fact finder,

ra
and the burden of proof.

Id. at 243 n. 6 (emphasis added). In its concluding observations in Jones, the majority

summarized as follows:
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Any doubt on the issue of statutory construction is hence to be
resolved in favor of avoiding those questions [serious
constitutional questions on which precedent is not dispositive].
This is done by construing § 2119 as establishing three separate
offenses by the specification of distinct elements, each of which
must be charged by indictment, proven beyond a reasonable

doubt, and submitted to a jury for its verdict.
1d. at 251-52 (emphasis and bracketed matter added).
Jones thus stands plainly for the proposition that any fact that increases the maximum
penalty for a crime must be alleged by indictment. In Apprendi v. New Jersey, 120 S.Ct.

2348 (2000), the Court returned to the issues raised in Jones and found, as a matter of

Triroo ~pmm o |

constitutional law applicable to the states, that the reasoning in Jones controlled, thus

s}

converting what had been an analysis based on a saving statutory construction into a broader
constitutional rule. In Apprendi, the Court both reiterated Jores and discussed what went
into a finding that a particular factual element of an offense triggered the constitutional
protections. The Court stated: “Put simply, facts that expose a defendant to a punishment
greater than that otherwise legally prescribed [are] by definition ‘elements’ ofa separate legal
offense.” Apprendi, 120 S.Ct. at 2359. As will be shown, the FDPA requires proof of
additional facts before an “ordinary” murder case is transformed into a capital murder case.

Take, as an example, one of the capital counts in this indictment, count seven, alleging
a violation of 18 U.S.C. § 924(j). The relevant statutory provisos are:

() A person who, in the course of a violation of subsection
(c), causes the death of a person through the use of a firearm,
shall -
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(1) if the killing is a murder (as defined in section 111 1),
be punished by death or imprisonment for any term of years or
for life;

It is immediately apparent that even assuming proof of every element of this statute, a

defendant is oniy subject to a sentence of death.

* ok ok ok ok

(3)  Whoever engages in conduct prohibited by this
subsection, and as a result of such conduct directly or
proximately causes the death of any person . . . shall be subject
to the death penalty, or imprisoned for not less than 20 years or
for life, fined under this title, or both.

3

18 U.S.C. § 844(f) (emphasis added). Tt is immediately apparent that even assuming proo
of every element of this statute, a defendant is only “subject to” a sentence of death. In other
words, a defendant is not truly exposed to a sentence of death without more. The range of
sentencing actually available does not escalate to death unless, at a minimum, a jury finds (1)
the existence of one of the four “intent” factors set out at 18 U.S.C. § 3591(a)(2), and (2) the
existence of one or more of the 16 statutory aggravating factors specified at 18 U.S.C. §
3592(c). The statute provides that, “Ifno aggravating factor set forth in section 3592 is found
to exist, the court shall impose a sentence other than death authorized by law.” 18 U.S.C. §
3593(d.).

Each of the capital counts of this indictment charge each of Mr. Robinson’s co-
defendants. With the exception of Mr. Robinson and L. J. Britt, however, none of Mr.

Robinson’s co-defendants face a sentence of death, despite the fact that each is charged with

53

App. G - 202



all the elements of an offense that potentially calls for a sentence of death. Thus, it seems
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e alleged and proven before the range of penalties attendant to the

murder charges in this case increases from life to a maximum of life or death.

By direct analogy to Jones v. United States, the argument here is that, like the
carjacking statute reviewed in that case, a murder in the federal system may be seen as of two
varieties: non-capital murder and capital-murder. In order to establish the offense of capital-
murder, it is necessary to establish additional facts and circumstances beyond the threshold
elements of non-capital murder; additional elements such as a prescribed state-of-mind and
the existence of a statutory aggravating factor. Thus viewed, the intent factors and statutory
aggravating factors function as elements of the offense that must be charged and established
in order to expose a defendant to a sentence of death, just as in the carjacking situation it was
necessary to establish serious bodily injury in order to increase the range of sentencing
exposure from 15 to 25 years. That being the case, and this being a forum in which grand
Jury review is constitutionally required, this case may not proceed as a capital case on simply

the say-so of a government official. To adapt the language of Jores to this case,

Any doubt on the issue of statutory construction is hence to be
resolved in favor of avoiding those questions [serious
constitutional questions on which precedent is not dispositive].
This is done by construing [the capital allegations in this case]
as establishing separate offenses [murder and capital-murder]
each with distinct elements, each of which must be charged by
indictment, proven beyond a reasonable doubt, and submitted to

a jury for its verdict.
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Paraphrasing Jones v. United States, supra, 526 U.S. at 251-52 (emphasis and bracketed

matter added).

The Apprendi opinion was not unmindful that there are states, such Arizona, where
Jjudges ultimately decide who is sentenced to death. The Courtsaw no constitutional problem
with such schemes, with one critical caveat — that a Judge could enter the process only “after
a jury verdict holding a defendant guilty of a capital crime.” Id. at 2366. As the above
discussion shows, conviction under a statute such as 18 U.S.C. § 844(f) (or either of the other
two capital charging statutes) does not yield a “verdict holding a defendant guilty of a capital
crime.” It is not until there are a further findings-of-fact, namely the existence of a requisite
intent and ai least one statutory aggravating factor, that the defendant becomes exposed to
the death penalty under the FDPA capital-
Apprendi Court stated:

[Tlhis Court has previously considered and rejected the
argument that the principles guiding our decision today render
invalid state capital sentencing schemes requiring judges, affer
a jury verdict holding a defendant guilty of a capital crime, to
find specific aggravating factors before imposing a sentence of
death. . ... For reasons we have explained, the capital cases are
not controlling:

“Neither the cases cited, nor any other case,
permits a judge to determine the existence of a
Jactor which makes a crime a capital offense.
What the cited cases hold is that, once a jury has
found the defendant guilty of an offense which
carries as its maximum penalty the sentence of
death, it may be left to the judge to decide
whether the maximum penalty, rather than a lesser

55

App. G - 204



one, ought to be imposed . . . The person who is
charged with actions that expose him to the death
penalty has an absolute entitlement to jury trial on
all the elements of the charge.” Almendarez-
Torres, 523 U.S. at 257, n.2 (SCALIA, 7.,
dissenting)

Apprendi, 120 S.Ct. at 2366 (citation omitted; emphasis added).

The key t

Q

Apprend, in ascertaining whether something could be characterized as a
“sentencing fact,” as distinct from an element of an offense, was whether proof of the fact
at issues increased the range of penalties. If the answer was yes, the “fact
of the offense. The Court stated, “Put simply, facts that expose a defendant to a punishment
greater than that otherwise legally prescribed [are] by definition ‘elements’ ofa separate legal
offense.” Apprendi, 120 S.Ct. at 2359.

When a jury is asked to determine whether or not a murder was carried out with a
particular state of mind, or during the commission of another offense, or under circumstances
creating grave risk of death to additional persons, or came about as the result of substantial
planning and premeditation, or involved multiple killings or attempted killings, that jury is
being asked to make factual determinations. That being the case, those findings involve
elements of an offense and a grand jury must make those allegations in the first instance.

Because §3593 prescribes a constitutionally impermissible mechanism for holding the

defendant to answer for a capital crime, the notice must be stricken and the case tried asnon-

capital.
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POINT THREE

THE STATUTORY FACTOR OF “SUBSTANTIAL
PLANNING AND PRE-MEDITATION” SHOULD BE
STRICKEN FROM THE GOVERNMENT’S NOTICE OF
INTENTION TO SEEK THE DEATH PENALTY.

In embarking on this analysis, it is important to underscore the difference in the scope
of review and authority which a federal court possesses when reviewing a federal statute as
distinct from exercising its habeas corpus jurisdiction. As the Supreme Court has said many
times, most recently in Harris v. Alabama, a federal court’s role in reviewin
punishment statute is quite sharply curtailed:

What purpose is served by capital punishment and how a State

should implement its capital punishment scheme — to the extent

that those questions involve only policy issues — are matters over

which we, as judges, have no jurisdiction. Our power of judicial

review legitimately extends only to determine whether the policy

choices of the community, expressed thorough its legislative

enactments, comport with the Constitution.
Harris, 130 L.Ed.2d at 1013. In the current case, however, this Court is reviewing federal
legislation and its scope of oversight extends, for example, to legislative interpretation and
enforcement of legislative intent.

Moreover, in construing penal legislation, this Court is bound by the doctrine of lenity.
Thus, where there are two or more rational readings of a criminal statute, one harsher than
the others, “[a court] is to choose the harsher only when Congress has spoken in clear and

definitive language.” McNally v. United States, 483 U.S. 35 0,359-60 (1987); see also, Bell

-S. 81, 83 (1955) (“It may fairly be said to be a presupposition of our
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law to resolve doubits in the enforcement of a penal code against the imposition of a harsher
punishment.”); United States v. Kozminski, 487 U.S. 931, 952 (1988) (“We adhere to the
time-honored interpretive guideline that uncertainty concerning the ambit of criminal statutes
should be resolved in favor of lenity.” The Court went on to describe the principles
undergirding the lenity doctrine as follows:

The principles underlying the rule of lenity [are] to promote fair

notice to those subject to the criminal laws, to minimize the risk
of selective or arbitrary enforcement and to maintain the proper

a A At
balance between Congress, prosecutors and courts . . . .

1d. at 952.

One of the aggravating factors set forth in the government’s notice of intention toseek
the death penalty is that Mr. Robinson accomplished the murders of Johnny Shelton, Juan
Reyes and Rudolfo Resendez “after substantial planning and premeditation.” As outlined
carlier in this brief, it is a necessary element of aggravating factors that they not be vague in
language. Tuilapea v. California, supra. In the present case, the term “substantial” defies
a definition clear enough to guide a jury in distinguishing between the murderer who
“simply” plans and pre-meditates a murder and one who substantially plans and pre-mediates
a murder. The difference is so fine and so susceptible of irre nediably subjective
interpretation that it cannot serve to distinguish among classes of murderers in any
meaningful way.

As a matter of vagueness, this factor must be dismissed.
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POINT FOUR

AS SPECIFIED BELOW, CERTAIN OF THE
GOVERNMENT’S NON-STATUTORY AGGRAVATING
FACTORS MUST BE DISMISSED, AND/OR CERTAIN
IMPROPER LANGUAGE OR ARGUMENT MUST BE
STRICKEN FROM THE GOVERNMENT’S DEATH-
NOTICE. *
A. THE PROPER ROLE OF AGGRAVATING FACTORS
Earlier in this brief, Mr. Robinson outlined the proper role to be served by aggravating
factors in a death-penalty scheme. Several of those principles bear briefreview at this point.
For one thing, aggravating factors — especially where utilized in a weighing
jurisdiction — may not be alleged in duplicative fashion. This is to avoid the effect of having
the same conduct or circumstance found repeatedly and weighed repeatedly. Duplicative
aggravating factors — like invalid aggravating factors — have the undeniable tendency to
undermine the integrity of the weighing process, since the same factor is weighed more than

once by the jury. See, United States v. McCullah, 76 F.3d 1087 (10th Cir. 1996) (Reversing

a sentence of death). The effect of duplicative factors — like invalid factors — is to place “the

**Were this Court to dismiss all of the non-statutory aggravating factors alleged by the
be necessary to reach the broader constitutional challenges to
utilization of non-statutory aggravating factors pursuant to the FDPA. See, United States v.
Jones, supra, where, interpreting the federal carjacking statute, the Court observed, “Any
doubt on the issue of statutory construction is hence to be resolved in favor of avoiding those
questions [serious constitutional questions on which precedent is not dispositive].” Jones v.
United States, 526 U.S. at 251-52.

i xxr~ail A e o
government, it would not
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thumb [on] . . . death’s side of the scale.” Stringer v. Black, supra, 503 U.S. at 232. In

AA_ 7 .1 a1

McCullah, the court stated:

[D]ouble counting of aggravating factors, especially
under a weighing scheme, has a tendency to skew the weighing
process and creates the risk that the death sentence will be
imposed arbitrarily and thus, unconstitutionally. [citation
omitted] As the Supreme Court of Utah pointed out, when the
same aggravating factor is counted twice, the “defendant is
essentially condemned ‘twice for the same culpable act,”” which
is inherently unfair. Parsons v. Barnes, 871 P.2d 516, 519
(Utah) (quoting Cook v. State, 369 So.2d 1251, 1256 (Ala.
1979), cert. denied,  U.S. 115 S.Ct. 431, 130 L.Ed.2d

322 (1994).

McCullah, 76 F.3d at 1111-12. The McCullah court also noted that “the mere finding of an
aggravating factor cannot but imply a qualitative value to that factor.” Id at 1112. In
essence, the more aggravating factors there are — and a scheme which allows prosecutors to
allege non-statutory factors guarantees numerosity — the further the death-side ofthe balance
will tip, even if the same conduct has been subtly, or not so subtly, recast and reborn as an
ostensibly new and separate aggravating factor. It is a further aspect of aggravating factors
that they cannot be so generic that they could apply to all murders. Neither may aggravating
factors be so vague that they do not provide the sentencer with adequate guidance as to when
the factor is present and when it is not. See, e. &, Tuilaepa v. California, 512 U.S. 967, 972
(1994); Arave v. Creech, 507 U.S. 463, 474 (1993); Maynard v. Cartwright, 486 U.S. 356

(1988).
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Finally, as noted earlier, “an aggravating circumstance must genuinely narrow the
ath penalty and must reasonably Justity the imposition of
a more severe sentence on the defendant compared to others found guilty of murder.” Zant
v. Stephens, 462 U.S. at 877, and must assist the jury in distinguishing “those who deserve
capital punishment from those who do not,” 4rave v. Creech, 507 U.S. at 474. In Godfirey
v. Georgia, supra, the defendant was sentenced to death upon a finding that the murder was
“outrageously or wantonly vile, horrible or inhuman.” 446 U.S. at 422. In striking down this
aggravating circumstance and vacating the sentence of death, Justice Stewart’s opinion for
the plurality concluded that the language of this particular aggravating circumstance failed
to provide “inherent restraint on the arbitrary and capricious infliction ofthe death sentence,”

since virtually every murder could be said to fit that criteria. Jd. at 428-29. Moreover, since

the facts and circumstances of the murder in Godfrey did not stand out from other murders,

¢ 1: :

there was “no ipled way to distinguish this case, in which the death penalty was
imposed, from the many in which it was not.” Id. at 433. In T uilapea, supra, the Court
reiterated the two constitutional tests which aggravating factors must meet: (1) a valid
aggravating factor must not apply to every defendant convicted of murder, but only to a

rationally-selected sub-class of murderers; and (2), the circumstances must be defined in such

a way by the statute so as not to be vague. Id. at 972.
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In United States v. Davis, 912 F -Supp. 938 (E.D.La. 1996),* the government alleged
as a non-statutory factor in the capital prosecution of a New Orleans police officer that the

officer “lacked remorse” and had a “low potential for rehabilitation.”* In ultimately striking

+L.—.t

th ctor, the Court took time out to review the limits on the government’s resort to non-

statutory aggravating factors, stating:

[A]re there then no limits on the “other” information that can be
introduced at the penalty phase of a capital case? The answer is
clearly no. The statute requires that any such information must
be “relevant.” And by relevant, it must mean sufficiently
relevant to the consideration of who should live and who should
die. What might be relevant in an administrative disciplinary
proceeding, or even in a sentencing hearing where the choices
are between varying terms of imprisonment, is not necessarily
sufficiently relevant to deciding who should be sentenced to
death.

1d. at 943.

The Court noted, as well, that a weighing statute carries with it the danger that the
more that gets tossed on death’s side of the balance, the greater the temptation is for jurors
to consider the evidence in a quantitative, as distinct from qualitative, manner:

The statute [FDPA] is a “weighing” statute. Once the evidence
of all the aggravating and mitigating factors is in, the jury is to
consider whether all of the former factors “outwei gh” the latter.

§ 3593(e). To carefully define the statutory aggravating factors,
but then allow wholesale introduction of non-statutory

*Both capital defendants in Davis were sentenced to death. Those sentences,
however, were eventually vacated by the Fifth Circuit and remanded for a new penalty trial.
United States v. Causey, 185 F.3d 407 (5* Cir. 1999).

**The government makes the same allegations here.
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aggravating information would defeat the goal of guided and
measurable jury discretion and return us to an unconstitutional
system where the death penalty is “wantonly” and “freakishly”
imposed. It cannot be presumed that Congress intended to
create a statute that is so self-defeating, much less one that
would be unconstitutional. Additionally, as noted in Gregg,
juries have little, if any, experience with sentencing and “are
unlikely to be skilled in dealing with the information they are
given.” 96 S.Ct. at 2934. Any guidance that can be provided —
particularly in a decision so fundamental and profound as that
made in a capital case — must be provided. A/] of the above
mandates that judicial discretion be exercised and the non-
Statutory factors be carefully screened. In doing so, this court
must seek to fulfill the intent of Congress and at the same time
construe the statute in a manner that maintains its
constitutionality.

Davis, 912 F.Supp. at 943 (footnote omitted; emphasis added).

Other district court judges have expressed similar concerns, and have translated those
concerns into action, dismissing aggravating factors, on a case-by-case basis, when faced
with overreaching behavior on the part of prosecutors who have elected to allege non-

statutory factors without regard to the undergirding purposes of aggravating factors in a
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death-penalty case. In an opinion from the !
Judge Mukasey, in United States v. Cuff, 28 F.Supp.2d 282 (S.D.N.Y. 1999), dismissed the
non-statutory aggravating factor alleged by the government that the death penalty was
justified because several of the murders charged in that case had been committed with a
firearm. Judge Mukasey observed:

A predicate to fulfilling the constitutional conditions for an

aggravating factor is that the disputed factor be an aggravating
factor in the first place. Use of a firearm in connection with a
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homicide does not meet that predicate for the simple reason that,

in any rational sense, it does not make a homicide worse,

whether one looks at it from the standpoint of the crime, the

victim or the perpetrator.
Id. at 288; see also, United States v. Nguyen, supra, 928 F.Supp at 1544 (Striking “low
potential for rehabilitation;” United States v. Chanthadara, supra, 928 F.Supp at 1058 (Same
result, co-defendant’s case).

More recently in United States v. Friend, 92 F.Supp.2d 534 (E.D.Va. 2000), Judge
Payne reviewed the constitutional principles that govern the presentation of non-statutory
aggravating factors in a federal capital prosecution. The Court first summarized the ““two
sometimes-competing, but nonetheless fundamental, constitutional principles’” that control
capital cases. Jd. at 538, quoting United States v. Beckford, 964 F.Supp 993, 999 (E.D.Va.
1997). The Court stated:

The first of these pr1n01p1es demands a heightened reliability in
capital sentencing because the sentence of death is final, and
therefore qualitatively different from other punishments. The

second principle emphasizes the importance, indeed the
constitutional necessity, for presenting to the sentencing j jury as

much information as possible to assure that the sentence is
individualized.

Friend, at id. (footnotes and citations omitted). With specific regard to the rol
aggravating factors, the Court deduced from the Supreme Court’s capital jurisprudence four
essential aspects that an aggravating factor must posses in order to pass constitutional muster:
(1) an aggravating factor must not be overly broad, .e. > quoting Tuilaepa v. California, 512

S. at 972, it “*may not apply to every defendant convicted of a murder; it must apply only
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to a sub-class of defendants convicted of murder;’” (2) an aggravating circumstance may not-
terms too vague to proved adequate guidance to the sentencer;” (3) aggravating factors “must
be focused on circumstances that are considered by civilized society to be ‘particularly
relevant to the sentencing decision,’” quoting Gregg v. Georgia, supra,428 U.S. at 192, and
“must be relevant in assisting the jury in distinguishing ‘those who deserve capital
punishment from those who do not,”” quoting Arave v. Creech, 507 U.S. at474 ; and 4),“it
is essential that an aggravating factor be measured in perspective of the fundamental
requirement of heightened reliability that is the keystone in making ‘the determination that
death is the appropriate punishment in a specific case.”” Quoting Woodson v. North
Carolina, supra, 428 U.S. at 474. United States v. Friend, 92 F.Supp.2d at 541. Having
undertaken a correct analysis, grounded in plain Supreme Court precedent, Judge Payne
noted that the concept of heightened reliability had a particularly important role to play
“when assessing a nonstatutory aggravating factor — which, by definition, lacks the stamp of
approval that Congress has bestowed upon the statutory aggravating factors — . . . . Id at
542.

With these general principles in mind, Mr. Robinson will turn to the specifics ofthe
notice in this case.

B. CHALLENGES TOPARTICULAR AGGRAVATING FACTORS AND/OR

APPLICATIONS TO STRIKE PARTICULAR LANGUAGE AND
ARGUMENTS
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1. Duplicative use of the same events: grave risk of death to additional persons:

heinous. cruel or depraved manner: victim-impact evidence

As summarized in the McCullah opinion, duplicative utilization of the same conduct

to support more than one aggravating factor has a prejudicial tendency to produce a itrary

and capricious death verdicts. In this case, as will be seen, the government has chosen, to

1.

a limited but harmful degree, to utilize the same conduct in a repetitive manner by taking a

single course of conduct to create four Separate aggravating factors: (1) grave risk of death

1.2

killings or attempted killings; (3) victim-impact; and (4), heinous,
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cruel and depraved manner that involved torture or serious physical abuse.

The government’s multiple use of overlapping and indistinguishable elements of the
offense creates precisely the danger discussed in MeCullah and Stringer, supra. A jury,
passing on a single course of conduct, will, if the government prevails, find four separate
factors from that conduct and load them all in the death-side ofthe balance. The government

should be required to revise and re-state its notice in this regard to eliminate duplicative

2. Future dangerousness premised. inter alia. on low rehabilitative potential, lack
of remorse

In support of an argument that Mr. Robinsonis a future danger who, ostensibly while
cts of violence in

confined for life in a United States prison, “is likely to commit criminal

the future which would be a continuing and serious threat to others”, the government argues
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In Lesko v. Lehman, 925 F.2d 1527 (3d Cir. 1991), the Court vacated a Pennsylvania
death sentence on the basis of a prosecutor arguing to a penalty-phase jury that the defendant
showed “no remorse” for his crime. In United States v. Davis, supra, the Court struck the
allegation ot “no remorse” from the notice of aggravating factors in that FDPA case, stating:

Lack of remorse is a subjective state of mind, difficult to gage

A

objectively, since behavior and words don’t necessarily correlate
with internal feelings. In a criminal context, it is particularly
ambiguous since guilty persons have a constitutional right to be
silent, to rest on the presumption of innocence and to require the

government to prove their guilt beyond a reasonable doubt.
Davis, 912 F.Supp. at 946. As noted earlier, several courts — including the case just cited —
have stricken the allegation of low rehabilitative potential from a notice of aggravating
factors. It is difficult to understand how “rehabilitation” enters into the equation given a
mandatory life sentence.
The lack-of-remorse allegation, along with the allegation of low potential for
rehabilitation, should be stricken from the government’s death-notice.

3. 1he non-statutory aggravating factor of “future dangerousness” is inherently

E
(¥
a

Several times in this brief, defendant has pointed out that one of the bedrock
principles of death-penalty jurisprudence that aggravating factors may not be overly-broad
or incapable of even-handed and/or consistent application.®® Tt is another aspect of

aggravating factors that they cannot be so generic that they could apply to all murders.

*See discussion at pp. 13-19.
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Neither may aggravating factors be so vague that they do not provide the sentencer with
adequate guidance as to when the factor is present and when it is not. See, e.g., Tuilaepav.
California, supra, Arave v. Creech, supra.

In this case the government purports to be able to construe, narrow and define the
concept of “future dangerousness” and alleges it will be able to explain and prove that
concept to a jury, namely, in the language of the death-notice, that:

[There is a] “probability that the defendant would commit

criminal acts of violence that would constitute a continuing
threat to society.”

Where, as in this case, Mr. Robinson will be jailed for the rest ofhis life if this case proceeds
to a penalty-phase, the concept of “future dangerousness” must be placed in the context of
life in prison. Simmons v. South Carolina
allegations set forth in the notice relate to a prison setting. (In essence, the government has
announced that it will attempt to predict future dangc‘zrousness in prison on the basis of what
the government actions in the “free world”.) The term “future dangerousness” is inherently
vague and, as well, may be viewed by the jury as applying to all murderers. Thus, a rational
Jjury might conclude that anyone willing to take a life even once is always potentially a future
danger. Under such circumstances, the factor would not perform a narrowing function.

In Barefoot v. Estelle, 463 U.S. 880 (1983), the Court reviewed the concept of “future

dangerousness” in connection with the Texas death-penalty scheme, a scheme that is unique

among the many various schemes adopted by the states with capital punishment statutes. In
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Texas, in order to determine whether or not a person should be sentenced to death, a jury is
required to answer three questions: (1) whether the homicide was deliberate; (2) whether
“there is a probability that the defendant would commit criminal acts of violence that would
constitute a continuing threat to society;” and (3), if there was provocation by the victim,
whether the response by the defendant was “unreasonable.” Ifthe Jjury answers each question
in the affirmative, a death verdict is required. Barefoot, 463 U.S. at 884. In Simmons, the
Court held that where a state wished to allege future dan gerousness as an aggravating factor,
the jury must be advised of the defendant’s eligibility (or lack thereof) for release on parole.

The language of the non-statutory aggravating factor used by the government in this
case, goes far beyond that approved by the Court in Barefoot. The reality is that Mr.
Robinson will not present a continuing danger to society since he will, if convicted of one
or more of the capital counts, be incarcerated for the rest of his natural life under stringent
conditions of confinement. This non-statutory aggravating factor must be dismissed.

POINT FIVE
THE FDPA DOES NOT AUTHORIZE THE

UTILIZATION OF NON-STATUTORY AGGRAVATING
FACTORS

A.  INTRODUCTION-THE ROLE OF NON-STATUTORY AGGRAVATING
FACTORS IN A DEATH-PENALTY SCHEME

Aggravating factors serve a vital function in death-penalty jurisprudence. In Gregg

v. Georgia, 428 U.S. at 189, the Court stated that “where discretion is afforded a sentencing

[*))
\O
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body on a matter so grave as the determination of whether a human life should be taken or
spared, that discretion must be suitably directed and limited so as to minimize the risk of
wholly arbitrary and capricious action.” The Court has consistently recognized that “an
aggravating circumstance must genuinely narrow the class of persons eligible for the death
penalty and must reasonably justify the imposition of a more severe sentence on the
defendant compared to others found guilty of murder.” Zant v. Stephens, 462 U.S. at 877.

In the case of the FDPA, it is obvious that the aggravating factors (statutory and non-
statutory) are intended to perform this necessary narrowing function. The choice of schemes
reflects a conscious legislative decision that not all murderers deserve the death penalty >
Instead, the class of such murderers is to be narrowed by reference to particular facts and
circumstances about the crime or the criminal. Moreover, in a weighing jurisdiction, the
sheer numbers of aggravating factors becomes of particular concern leading a prosecutors
to believe they are permitted to make aggravating factors up as they go along. The
combination of a weighing jurisdiction which permits non-statutory factors can yield, with

deadly effect, the placement of a “thumb on death’s side of the scale.” Stringer v. Black, 503

U.S. at 230.

*In Lowenfeld v. Phelps, 484 U.S. 231 (1988), the Court pointed out that a
constitutionally valid death-penalty scheme may be enacted which performs the necessary
narrowing at the guilt phase and need not require proof <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>