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JURISDICTIONAL STATEMENT 

 This is an appeal from an Order filed on May 3, 2018, with notice of 

entry of order filed on May 10, 2018.  The notice of appeal was timely 

filed on May 17, 2018.  This Court has jurisdiction under N.R.A.P. 4(b) & 

4(c), N.R.S. 34.575(1), 34.710, 34.815, 177.015(2). 

ROUTING STATEMENT 

 This is an appeal from the denial of a post-conviction petition for a 

writ of habeas corpus that involves a conviction for a category A felony, 

first-degree murder, where the petitioner was sentenced to life in prison 

without the possibility of parole.  This case is not presumptively assigned 

to the Court of Appeals.   

The primary issue concerns a new constitutional rule, namely that 

the “substantive rule” exception to the Teague retroactivity principle 

applies in state post-conviction proceedings as a matter of federal 

constitutional law.  Recent United States Supreme Court opinions make 

clear that a narrowing interpretation of a criminal statute must apply 

retroactively under the constitutional substantive rule exception.  This 

new constitutional rule undermines several of the Nevada Supreme 

Court’s prior decisions.   
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This constitutional issue presents a matter of statewide importance 

because it affects numerous petitioners throughout the State.  This issue 

is being litigated in several other appeals currently before this Court (see 

Case Nos. 74457, 74459, 74513, 74552, 74554, 74159, 74743, 75706, 

75739, 76716).  More important, the issue will certainly affect future 

cases.  There will inevitably be cases in which the Nevada Supreme Court 

interprets the meaning of a criminal statute and limits its scope.  A 

decision in the instant case will have a direct impact on the retroactive 

effect of those types of decisions. 

STATEMENT OF THE ISSUES 

Under recently decided United States Supreme Court cases, Cox 

must be given the benefit of Byford v. State, 116 Nev. 215, 994 P.2d 700 

(2000), as a matter of federal constitutional law, because Byford was a 

substantive change in law that now must be applied retroactively to all 

cases, including those that became final prior to Byford. 

STATEMENT OF THE CASE 

This appeal concerns the denial of a successive state post-conviction 

petition arguing that a new constitutional rule allowed Cox to overcome 

the procedural defaults and obtain relief on the merits.  (IV.App.663-97.) 
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Cox was charged in an information with open murder.  (I.App.1-2.)  

He proceeded to a jury trial that took place in May 1993.  (I.App.3.) The 

jury convicted him of first-degree murder.  (IV.App.635.)  He was 

sentenced to life without the possibility of parole.  (IV.App.661-62.)  On 

July 8, 1994, the Nevada Supreme Court affirmed the conviction, but 

vacated the sentence and remanded for resentencing.  (IV.App.683.)  

Following a resentencing hearing, Cox was again sentenced to life 

without the possibility of parole.  (Id.)  Judgment of conviction was filed 

on October 7, 1994.  (Id.)  On April 24, 1997, the Nevada Supreme Court 

dismissed the appeal from the judgment.  (IV.App.683-84.) 

 In April 1998, the Nevada Supreme Court affirmed the denial of 

Cox’s first state post-conviction petition.  (IV.App.666.)   

 On April 18, 2017, Cox filed a second state post-conviction petition 

raising the issue presented in this appeal.  (IV.App.663.)  On May 26, 

2017, the State filed a response.  (IV.App.698.)  On July 24, 2017, Cox 

filed an opposition to the State’s response.  (IV.App.726.)   

 On September 7, 2017, the district court held oral argument.  

(IV.App.745.)  On May 3, 2018, the district court issued an order 

dismissing the petition.  (V.App.777.)  Notice of entry was filed on May 
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10, 2018.  (V.App.803)  Cox filed a timely notice of appeal on May 17, 

2018.  (V.App.830.) 

STATEMENT OF FACTS 

Cox was charged with open murder based on allegations that with 

malice aforethought he killed Carita Antoinette Wilson by tying her 

hands up with a television cord and then using a pillow case to strangle 

her.  (I.App.1-2.) 

The evidence at trial showed that, in March 1990, Cox left Northern 

California with approximately $16,000.00 cash, ten dogs, stereo 

equipment, furniture, personal records, and a 30-year old truck with a 

hole in the windshield the size of a football and otherwise in very poor 

condition en route to his original home (Tennessee), to evaluate 

opportunities to move his wife and young son there permanently.  

(III.App.303-05.)  With his truck breaking down almost hourly, Cox made 

it to Las Vegas, Nevada, where he intended to repair his truck and 

continue on his way. (III.App.305-15.) 

While in Las Vegas, he became involved with a prostitute named 

Carita “Coco” Wilson, and her pimp, Dennis Fikes.  (III.App.317-22.)  On 

March 21, 1990, Coco was found dead in a Las Vegas motel room rented 
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to Cox.  (I.App.39; I.App.116.)  The State’s theory was that she had been 

strangled with a rolled up pillow case.  (I.App.32.) 

Cox was arrested on March 22, 1990, with his truck and dogs on 

Interstate 40 near Flagstaff, Arizona, en route to Tennessee.  

(II.App.199.)  After being advised of his Miranda rights, Cox was 

questioned by Arizona Highway Patrolman Scott Tyman if he had killed 

anyone.  (II.App.202-03.) Cox said he was framed and it was self-defense.  

He said, “[T]he girl turned into a demon, attacking him, coming at him 

with fangs and fingernails.” He also stated, “Hey! That girl still had a 

strong pulse when I left her.  I choked her around the neck only long 

enough to subdue her.”  (II.App.204; II.App.214.)   

As Cox was being driven back to Las Vegas from Arizona, North 

Las Vegas Police Dept. Det. Bruce Scoggins stated that Cox talked for 

about seven hours “non-stop.”  Cox made several admissions harmful to 

his case.  Cox told Det. Scroggins that the victim Coco had been using 

cocaine in the motel room.  She came out of the bathroom with her hair 

dripping wet and that he had to take a towel to dry it.  Coco began to act 

bizarre and devilish, and flipped out.  He had to take the towel to restrain 

her to the point of her passing out.  She woke up after the first incident 
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and attacked him again.  This happened two more times.  After the third 

time of her passing out, she never woke up.  (II.App.163-66.)  Cox left the 

motel room hoping that someone would find her and take care of her.   

(II.App.166.) 

Cox testified on his own behalf in a lengthy, rambling, narrative 

(lasting for over a two hour period of time) (III.App.296; III.App.327-446), 

that was stopped only by an objection from the prosecutor (II.App.447).  

Cox’s theory of defense was self-defense.  Cox testified that he met Coco 

and went to a motel room when she overdosed on crack cocaine and 

became demonically possessed.  (See e.g. III.App.413-31.)  Cox testified 

that he had to restrain her to protect himself and Coco at the same time 

as she was holding on to a scissors.  She had attacked him on three 

separate occasions.  Each time she attacked him he acted to subdue her.  

He further testified that she was alive when he left the motel room.  (Id.) 

During trial, three separate jurors wrote notes inquiring about the 

presence and effects of drug usage on Cox and the victim.  During trial, 

three separate jurors wrote notes inquiring about the effects of drug 

usage on Cox and the victim.   
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Juror Note #1 dated May 24, 1993 - “Can we know what the 
behavior of the defendant and woman was like? Were they 
appropriate in action.  Any signs of being under the effect of 
drugs?”  Signed [C.] Drury (I.App.154.) 
 
Juror Note #2 dated May 25, 1993 - “Were any tests done 
(blood tests??) To determine cocaine use?  If so - what was 
found?  What behavior would use of cocaine cause?  Signed M. 
Sciorio (II.App.293) 
 
Juror Note #3 dated May 26, 1993 - “Was a drug test ever done 
on Mr. Cox after his arrest?  Signed [L.] Lang. (III.App.537.) 
 

The court provided the jury with the following instruction on 

premeditation and deliberation, known as the Kazalyn1 instruction: 

 Premeditation is a design, a determination to kill, 
distinctly formed in the mind at any moment before or at the 
time of the killing. 
 
 Premeditation need not be for a day, an hour or even a 
minute.  It may be as instantaneous as successive thoughts of 
the mind.  For if the jury believes from the evidence that the 
act constituting the killing has been preceded by and has been 
the result of premeditation, no matter how rapidly the 
premeditation is followed by the act constituting the killing, 
it is willful, deliberate and premeditated murder. 

(III.App.543.) 

                                      
1 Kazalyn v. State, 108 Nev. 67, 825 P.2d 578 (1992). 
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 During closing argument, the prosecutor strongly implied that Cox 

came to Las Vegas to spend his money on drugs.  (IV.App.581-83.) The 

prosecutor also told the jury that it did not need to decide whether Cox 

was acting out of some type of delusion, or whether “there was some 

misplaced paranoia on his part that was exacerbated or focused in 

intensity by the use of cocaine.”  (IV.App. at 583.)  The prosecutor then 

engaged in a discussion of the Kazalyn instruction: 

[Y]ou must find that the defendant acted in premeditation 
and deliberation.  Those are the two words, one phrase.  That’s 
important, premediation and deliberation.  Your instructions, 
Instructions 6, 7, and 8 talk about premeditation and 
deliberation.  It’s not a lofty concept.  And, by no means, 
should you consider this a lofty, legal concept.  Because this is 
down in the dirt, criminal law. This is murder.   
 
Premeditation, under definition of law, says that all we need 
show is the defendant acting had successive thoughts of the 
mind. He acted with a belief, premeditation, that he wanted 
to kill Carita. His first thought being, ''I want to kill Carita.''  
And that he choked her out. He choked her to death.  It can 
happen that fast. It can happen in an instant.  It can happen 
with the snap of a fingers, or as it happened in  this case, three 
to four minutes with this pillow case around her throat, 
holding her down.   

(IV.App.584.) 

In response defense counsel pointed out that Cox “may seem a little 

bizarre to you.  Perhaps he doesn’t think the way you and I think.”  
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(IV.App.596.)  He emphasized, “Another important thing for you to 

understand is for someone to premeditate and deliberate, they must be 

rational.  They must be thinking as clearly as anyone can.  Because they 

have, to be found guilty of First Degree Murder, have planned to do it 

and deliberately take the life of another.”  (Id.)  He also pointed out that 

there was no motive here.  (IV.App.619.) 

In rebuttal, the prosecutor described Cox’s story as “bizarre.”  

(IV.App.625.) 

The jury convicted Cox of first-degree murder.  (IV.App.635.)  He 

was sentenced by the jury to life without parole.  (IV.App.634.) 

On July 8, 1994, the Nevada Supreme Court issued an order 

affirming the conviction but vacating the jury-imposed sentence. 

(IV.App.683.)  Cox was resentenced by the judge to life without the 

possibility of parole.  (IV.App.661-62.) On April 24, 1997, the Nevada 

Supreme Court dismissed the appeal from this judgment.  (IV.App.683-

84).  The conviction became final on July 23, 1997.  See Nika v. State, 124 

Nev. 1272, 1284 n.52, 198 P.3d 839, 848 n.52 (2008) (conviction becomes 

final when 90-day time period for filing petition for certiorari to Supreme 

Court has expired). 

APP. 018



10 

A. Byford v. State 

On February 28, 2000, the Nevada Supreme Court decided Byford 

v. State, 116 Nev. 215, 994 P.2d 700 (2000).  In Byford, the court 

disapproved of the Kazalyn instruction because it did not define 

premeditation and deliberation as separate elements of first-degree 

murder.  Id. at 234-35, 994 P.2d at 713-14.  Its prior cases, including 

Kazalyn, had “underemphasized the element of deliberation.”  Id.  at 234, 

994 P.2d at 713.  These cases had reduced “premeditation” and 

“deliberation” to synonyms and that, because they were “redundant,” no 

instruction separately defining deliberation was required.  Id.  at 235, 

994 P.2d at 714.  It pointed out that the court went so far as to state that 

“the terms premeditated, deliberate, and willful are a single phrase, 

meaning simply that the actor intended to commit the act and intended 

death as a result of the act.”  Id. 

The Byford court specifically “abandon[ed]” this line of authority.  

Byford, 116 Nev. at 234, 994 P.2d at 713.  It held: 

By defining only premeditation and failing to provide 
deliberation with any independent definition, the Kazalyn 
instruction blurs the distinction between first- and second- 
degree murder. [This Court’s] further reduction of 
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premeditation and deliberation to simply “intent” 
unacceptably carries this blurring to a complete erasure. 

Id. at 235, 994 P.2d at 713.  The court emphasized that deliberation 

remains a “critical element of the mens rea necessary for first-degree 

murder, connoting a dispassionate weighing process and consideration of 

consequences before acting.”  Id., 994 P.2d at 714.   It is an element that 

“‘must be proven beyond a reasonable doubt before an accused can be 

convicted or first degree murder.’”  Id. at 235, 994 P.2d at 713-14 (quoting 

Hern v. State, 97 Nev. 529, 532, 635 P.2d 278, 280 (1981)). 

 The court directed the state district courts in the future to 

separately define deliberation in jury instructions as set forth in the 

opinion.  Byford, 116 Nev. at 235-37, 994 P.2d at 714-15. 

In Garner v. State, 116 Nev. 770, 789, 6 P.3d 1013, 1025 (2000), the 

Nevada Supreme Court held that the use of the Kazalyn instruction was 

not constitutional error.  Id. at 788-89, 6 P.3d at 1025.  It concluded 

Byford had no retroactive effect and only applied prospectively.”   Id.   

B. Fiore v. White and Bunkley v. Florida 

 In 2001, the United States Supreme Court decided Fiore v. White, 

531 U.S. 225 (2001).  In Fiore, the Court held that due process requires 
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that a clarification of a criminal statute apply to all convictions, even a 

conviction that had become final, where the clarification reveals that a 

defendant was convicted “for conduct that [the State’s] criminal statute, 

as properly interpreted, does not prohibit.”  Id. at 228. 

 In 2003, the United States Supreme Court decided Bunkley v. 

Florida, 538 U.S. 835 (2003).  In Bunkley, the Court held that, as a matter 

of due process, a change in state law that narrows the category of conduct 

that can be considered criminal, had to be applied to convictions that had 

yet to become final.  Id. at 840-42. 

C. Colwell v. State and Clem v. State 

 In Colwell v. State, 118 Nev. 807, 820, 59 P.3d 463, 472 (2002), the 

Nevada Supreme Court adopted the Teague retroactivity rules in Nevada 

state courts.  Under Teague v. Lane, 489 U.S. 288 (1989), new rules do 

not apply retroactively unless they fall within two exceptions: (1) they are 

substantive; or (2) they establish a watershed procedural rule.  The 

Nevada Supreme Court held that these retroactivity rules, with some 

liberalizations, would apply only to new constitutional rules of criminal 

law.  Colwell, 118 Nev. at 819-20, 59 P.3d at 470-72. 
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 One year later, in Clem v. State, 119 Nev. 615, 628, 81 P.3d 521, 

531 (2003), the Nevada Supreme Court reaffirmed the retroactivity rules 

in Colwell, emphasizing that they only apply to new constitutional rules 

and not to a decision that narrows the reach of a substantive criminal 

statute.  Id. at 626, 628, 81 P.3d at 529, 531.  It explained that the 

clarification/change dichotomy from Fiore and Bunkley dictated when a 

statutory interpretation decision needs to be applied to convictions that 

had become final.  Id. at 625-26, 81 P.3d at 528-29.     

D. Nika v. State 

In 2007, the Ninth Circuit decided in Polk v. Sandoval, 503 F.3d 

903, 910-12 (9th Cir. 2007), that the Kazalyn instruction violated due 

process under In Re Winship, 397 U.S. 358 (1970), because it relieved the 

State of its burden of proving the element of deliberation.   

In response to Polk, the Nevada Supreme Court in 2008 issued Nika 

v. State, 124 Nev. 1272, 198 P.3d 839 (2008).  In Nika, the court disagreed 

with Polk’s conclusion that a Winship violation could occur with respect 

to the Kazalyn instruction.  Id. at 1286, 198 P.3d at 1286.  The court 

stated, rather than implicate Winship concerns, the only due process 

issue was whether Byford’s interpretation of the first-degree murder 
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statute was a clarification or a change in the law.   Id. at 1286-87, 198 

P.3d 849-50.  The court held that Byford was a change in state law.  Id.  

The court acknowledged, because Byford had changed the law to 

“narrow the scope of a criminal statute,” due process required Byford be 

applied to those convictions that had not yet become final at the time it 

was decided, citing Bunkley and Fiore.  Id. at 1287, 1287 n.72-74, 1301, 

198 P.3d at 850, 850 n.72-74, 859.   

The court emphasized that Byford was a matter of statutory 

interpretation and not a matter of constitutional law.  Id. at 1288, 198 

P.3d at 850.  The court stated, “[T]he interpretation and definition of a 

state criminal statute are merely a matter of state law.”  Id.  The court 

reaffirmed the principle set forth in Clem and Colwell—“if a rule is new 

but not a constitutional rule, it has no retroactive application to 

convictions that are final at the time of the change in the law.”  Id.  It 

concluded, “Because Byford announced a new rule and that rule was not 

required as a matter of constitutional law, it has no retroactive 

application to convictions, like Nika’s, that became final before the new 

rule was announced.”  Id. at 1289, 198 P.3d at 851. 
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E. Montgomery v. Louisiana and Welch v. United States 

On January 25, 2016, the United States Supreme Court decided 

Montgomery v. Louisiana, 136 S. Ct. 718 (2016).  In Montgomery, the 

Court addressed the question of whether Miller v. Alabama, 132 S. Ct. 

2455 (2012), which prohibited mandatory life sentences for juvenile 

offenders under the Eighth Amendment, applied retroactively to cases 

that had already become final by the time of Miller.  Montgomery, 136 S. 

Ct. at 725.   

The initial question the Court addressed in Montgomery was 

whether it had jurisdiction to review the question.  The Court stated that 

it did, holding “when a new substantive rule of constitutional law controls 

the outcome of a case, the Constitution requires state collateral review 

courts to give retroactive effect to that rule.”  Montgomery, 136 S. Ct. at 

729.  “Teague’s conclusion establishing the retroactivity of new 

substantive rules is best understood as resting upon constitutional 

premises.”  Id.  “States may not disregard a controlling constitutional 

command in their own courts.”  Id. at 727 (citing Martin v. Hunter’s 

Lessess, 1 Wheat. 304, 340-41, 344 (1816)).  “Where state collateral 

review proceedings permit prisoners to challenge the lawfulness of their 
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confinement, States cannot refuse to give retroactive effect to a 

substantive constitutional right that determines the outcome of that 

challenge.”  Id. at 731-32. 

The Court concluded that Miller was a new substantive rule; the 

states, therefore, had to apply it retroactively on collateral review.  

Montgomery, 136 S. Ct. at 732. 

On April 18, 2016, the United States Supreme Court decided Welch 

v. United States, 136 S. Ct. 1257 (2016).  In Welch, the Court addressed 

the question of whether Johnson v. United States, 135 S. Ct. 2551 (2015), 

which held that the residual clause in the Armed Career Criminal Act 

was void for vagueness under the Due Process Clause, applied 

retroactively to convictions that had already become final at the time of 

Johnson.  Welch, 136 S. Ct. at 1260-61, 1264.   

More specifically, the Court determined whether Johnson 

represented a new substantive rule.  Id. at 1264-65.  The Court defined a 

substantive rule as one that “‘alters the range of conduct or the class of 

persons that the law punishes.’”  Id. (quoting Schriro v. Summerlin, 542 

U.S. 348, 353 (2004)).  “‘This includes decisions that narrow the scope of 

a criminal statute by interpreting its terms, as well as constitutional 
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determinations that place particular conduct or persons covered by the 

statute beyond the State’s power to punish.’”  Id. at 1265 (quoting Schriro, 

542 U.S. at 351-52) (emphasis added).   

The Court explained determining retroactivity under Teague “does 

not depend on whether the underlying constitutional guarantee is 

characterized as procedural or substantive.  It depends instead on 

whether the new rule itself has a procedural function or a substantive 

function—that is, whether it alters only the procedures used to obtain the 

conviction or alters instead the range of conduct or class of persons that 

the law punishes.”  Welch, 136 U.S. at 1266 (emphasis added). 

Under that framework, the Court concluded that Johnson was 

substantive.  Id. at 1265-66. 

Because both parties agreed that the lower court had been wrong 

on this issue, the Supreme Court appointed amicus counsel to argue that 

the lower court decision should be upheld.  Amicus argued that the 

Court’s prior cases set forth a different framework for the Teague 

analysis.  Welch, 136 S. Ct. at 1265.  Among the arguments that amicus 

advanced was that a rule is only substantive when it limits Congress’s 

power to act.  Id. at 1267.   
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The Court rejected this argument, pointing out that some of the 

Court’s “substantive decisions do not impose such restrictions.”  Id.  The 

“clearest example” was Bousley v. United States, 523 U.S. 614 (1998).  Id.  

It confirmed that its application of the substantive rule exception to 

Teague did include statutory interpretation cases like Bousley.  Id.   

The Court then explained how a statutory interpretation decision 

like Bousley fits under the substantive rule exception.  In Bousley, the 

Court was determining what retroactive effect should be given to its prior 

decision in Bailey v. United States, 516 U.S. 137 (1995), which had 

narrowed the meaning of the term “use” of a firearm in relation to a drug 

crime under 28 U.S.C. § 924(c).  Bousley, 523 U.S. at 620.  The Court 

explained in Welch that it “had no difficulty concluding [in Bousley] that 

Bailey was substantive, as it was a decision ‘holding that a substantive 

federal criminal statute does not reach certain conduct.’”  Welch, 136 S. 

Ct. at 1267.  The Court also cited Schriro, 542 U.S. at 354, using the 

following parenthetical as further support: “A decision that modifies the 

elements of an offense is normally substantive rather than procedural.”   

The Court made clear in Welch that the Bousley decision 

demonstrates how the Teague substantive exception should be applied.  
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Id.  It stated: “Bousley thus contradicts the contention that the Teague 

inquiry turns only on whether the decision at issue holds that Congress 

lacks some substantive power.”  Id.  The Court explained that statutory 

interpretation cases are treated like any other application of the 

substantive rule exception: 

Neither Bousley nor any other case from this Court treats 
statutory interpretation cases as a special class of decisions 
that are substantive because they implement the intent of 
Congress.  Instead, decisions that interpret a statute are 
substantive if and when they meet the normal criteria for a 
substantive rule: when they “alte[r] the range of conduct or 
the class of persons that the law punishes.” 

Welch, 136 S. Ct. at 1267 (emphasis added; quoting Schriro). 

F. Second State Petition 

On April 18, 2017, exactly one year afterWelch was decided, Cox 

filed a second state petition arguing that he was now entitled to the 

benefit of Byford as a result of Montgomery and Welch.  (IV.App.663.)  He 

argued that Montgomery established a new constitutional rule, namely 

the Teague substantive exception was now a federal constitutional rule, 

and Welch established that this substantive exception included 

narrowing interpretations of a statute, such as Byford.  (Id.)  The district 
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court dismissed the petition as procedurally barred and barred by laches. 

(V.App.777-802.) 

SUMMARY OF ARGUMENT 

In Byford, the Nevada Supreme Court concluded that the jury 

instruction defining premeditation and deliberation improperly blurred 

the line between these two elements.  The court narrowed the meaning 

of the first-degree murder statute by requiring the jury to find 

deliberation as a separately defined element.  However, the Nevada 

Supreme Court stated that this error was not of constitutional magnitude 

and did not need to apply retroactively.   

In Nika, the Nevada Supreme Court acknowledged that Byford 

interpreted the first-degree murder statute by narrowing its terms.  

However, under the Nevada retroactivity rules, the statutory 

interpretation issue in Byford had no retroactive effect because it was not 

a new constitutional rule.  Rather as a “change” in state law, it only had 

to be applied to those convictions that had yet to become final at the time 

it was decided.   

However, in 2016, the United States Supreme Court issued two 

opinions that have a direct impact on the retroactivity of Byford.  First, 
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in Montgomery, the Supreme Court held that the question of whether a 

new rule falls under the “substantive rule” exception to the Teague 

retroactivity framework is now a federal constitutional rule.   

Second, in Welch the Supreme Court clarified that the “substantive 

rule” exception is not limited to just new constitutional rules, but also 

includes narrowing interpretations of criminal statutes.  It further 

indicated in Welch that the only requirement for determining whether 

an interpretation of a criminal statute applies retroactively is whether 

the interpretation meets the definition of a “substantive rule,” namely it 

alters the range of conduct or the class of persons that the law punishes. 

Welch also announced a broad new rule for how to determine if a new 

rule is substantive.  It held that a new rule is substantive so long as it 

has “a substantive function.”  In light of this new rule, whether a 

statutory interpretation is designated a “clarification” or a “change” is 

irrelevant.  It only matters whether the interpretation serves a 

“substantive function.” 

Montgomery and Welch represent a new constitutional rule that 

allows petitioner to obtain the benefit of Byford on collateral review in a 

second petition.  The substantive exception to Teague is now a federal 
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constitutional rule.  The state courts are required to apply that 

constitutional rule in the manner that the United States Supreme Court 

has indicated.  In Welch the Supreme Court made abundantly clear that 

the substantive rule exception applies to statutory interpretation 

decisions.  Those decisions are substantive, and apply retroactively, so 

long as the interpretation alters the range of conduct or the class of 

persons that the law punishes.   

The Nevada Supreme Court has already acknowledged in Nika that 

Byford represented such a substantive change.  Under Montgomery and 

Welch, Byford must be applied retroactively to convictions that had 

already become final at the time Byford was decided.  Branham falls into 

that category of petitioners. 

Cox can also establish good cause and actual prejudice to overcome 

the procedural bars.  The new constitutional arguments based upon 

Montgomery and Welch were not previously available.  Cox timely filed 

the petition within one year of Welch, the key decision here.  Cox can also 

show actual prejudice.  Under Byford, there is a reasonable likelihood 

that the jury applied the Kazalyn instruction in an unconstitutional 

manner.  Further, the instruction had a prejudicial impact at trial as the 
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State’s evidence of deliberation was not strong and was not inconsistent 

with a second-degree murder, particularly in light of Cox’s drug abuse 

and bizarre behavior.  Further, the prosecutor’s comments in closing 

exacerbated the harm from the improper instruction.  

  

ARGUMENT 

I. MONTGOMERY AND WELCH ESTABLISH THAT THE 
NARROWING INTERPRETATION OF THE FIRST-DEGREE 
MURDER STATUTE IN BYFORD MUST BE APPLIED 
RETROACTIVELY TO CONVICTIONS THAT WERE FINAL 
AT THE TIME BYFORD WAS DECIDED  

A. Montgomery and Welch Created a New Constitutional 
Rule that Changes Retroactivity Law in Nevada 

In Teague v. Lane, 489 U.S. 288 (1989), the United States Supreme 

Court set forth a framework for retroactivity in cases on collateral review.  

Under Teague, a new rule does not apply, as a general matter, to 

convictions that were final when the new rule was announced.  

Montgomery v. Louisiana, 136 S. Ct. 718, 728 (2016).  However, Teague 

recognized two categories of rules that are not subject to its general 

retroactivity bar.  First, courts must give retroactive effect to new 

watershed rules of criminal procedure implicating the fundamental 

fairness and accuracy of the criminal proceeding.  Id.  
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Second, and the exception at issue in this case, courts must give 

retroactive effect to new substantive rules.  Id.  “‘A rule is substantive 

rather than procedural if it alters the range of conduct or the class of 

persons that the law punishes.’”  Welch v. United States, 136 S. Ct. 1257, 

1264-65 (2016) (quoting Schriro v. Summerlin, 542 U.S. 348, 353 (2004)).  

Under the federal retroactivity framework, the substantive exception 

“‘includes decisions that narrow the scope of a criminal statute by 

interpreting its terms as well as constitutional determinations that place 

particular conduct or persons covered by the statute beyond the State’s 

power to punish.’”  Id. (quoting Schriro, 542 U.S. at 351-52).   

The Nevada Supreme Court has, in substantial part, adopted the 

Teague framework for determining the retroactive effect of new rules in 

Nevada state courts.  Colwell v. State, 118 Nev. 807, 819-20, 59 P.3d 463, 

471-72 (2002).  While the court adopted the basic framework, it 

liberalized some of the rules: it more strictly construed the meaning of 

what constituted a “new rule” and more broadly defined the two 

exceptions.  Id.; see Clem v. State, 119 Nev. 615, 621, 628, 81 P.3d 521, 

530-31 (2003) 
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Despite the liberalization of the exceptions, the Nevada Supreme 

Court has clearly indicated that these retroactivity rules apply only to 

new constitutional rules.  Nika v. State, 124 Nev. 1272, 1288, 198 P.3d 

839, 850 (2008).  The court has maintained that decisions that interpret 

a criminal statute to narrow its scope have no retroactive effect as they 

are not constitutional rules, but solely matters of state law.  Id. at 1288-

89, 1301, 198 P.3d at 850-51, 859.  Rather, according to the court, the 

application of a narrowing statutory interpretation to cases that have 

become final depends solely on whether the interpretation represents a 

“clarification” versus a “change” in the law.  Id. at 1287, 198 P.3d at 850.  

As a matter of due process, a “clarification” applies to all cases while a 

“change” applies to only those cases in which the judgment has yet to 

become final.  Id. 

The Supreme Court’s recent decisions in Montgomery and Welch 

have invalidated the Nevada Supreme Court’s approach to statutory 

interpretation cases.  As a result of Montgomery and Welch, state courts 

are now constitutionally required to retroactively apply a narrowing 

interpretation of a criminal statute under the “substantive rule” 

exception to Teague. 
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 In Montgomery, the United States Supreme Court, for the first 

time, constitutionalized the “substantive rule” exception to the Teague 

retroactivity rules.  The consequence of this step is that state courts are 

now required to apply the “substantive rule” exception in the manner in 

which the United States Supreme Court applies it.  See Montgomery, 136 

U.S. at 727 (“States may not disregard a controlling constitutional 

command in their own courts.”); Colwell v. State, 118 Nev. 807, 818, 59 

P.3d 463, 471 (2002) (state courts must “give federal constitutional rights 

at least as broad a scope as the United States Supreme Court requires.”).  

Thus, the United States Supreme Court’s interpretation of the 

substantive rule exception provides the constitutional floor for how this 

new constitutional rule must be applied in state courts. 

 In Welch, the United States Supreme Court made absolutely clear 

that the federal constitutional “substantive rule” exception applies to 

statutory interpretation cases.  Welch stated this explicitly.  It stated 

that the substantive rule Teague exception “includes decisions that 

narrow the scope of a criminal statute by interpreting its terms.”  Welch, 

136 S. Ct. at 1264-65 (emphasis added); accord Id. at 1267 (“A decision 
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that modifies the elements of an offense is normally substantive rather 

than procedural.” (quoting Schriro, 542 U.S. at 354)).   

In fact, the Court in Welch not only stated that the exception 

applies to statutory interpretation cases, it explained how to apply that 

exception in those cases.  It stated, “decisions that interpret a statute are 

substantive if and when they meet the normal criteria for a substantive 

rule: when they ‘alter the range of conduct or the class of persons that 

the law punishes.’”  Id. at 1267 (quoting Schriro, 542 U.S. at 353). 

This conclusion is also readily apparent in Welch’s discussion of its 

previous decision in Bousley v. United States, 523 U.S. 614 (1998). Like 

Welch, Bousley involved a question about retroactivity:  whether an 

earlier Supreme Court decision, Bailey v. United States, 516 U.S. 137 

(1995), which narrowly interpreted a federal criminal statute, would 

apply to cases on collateral review.  As Welch put it, “The Court in 

Bousley had no difficulty concluding that Bailey was substantive, as it 

was a decision ‘holding that a substantive federal criminal statute does 

not reach certain conduct.’”  Welch, 136 S.Ct. at 1267 (quoting Bousley, 

523 U.S. at 620).   
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But Bailey did not turn on constitutional principles; like Byford, it 

was a statutory interpretation decision, not a constitutional decision.  

Nonetheless, the Court in Welch classified Bailey as substantive.  Thus, 

as Welch illustrates, it is irrelevant whether a decision rests on 

constitutional principles.  If the decision is substantive, it is retroactive 

under the “substantive rule” exception as defined by the Supreme Court, 

no matter the basis for the decision. 

 Welch also renders irrelevant the Nevada Supreme Court’s prior 

reliance upon the clarification/change dichotomy for statutory 

interpretation cases.  What is critically important, and new, about Welch 

is that it explains, for the very first time, how the substantive exception 

applies in statutory interpretation cases.  It explained that the only test 

for determining whether a decision that interprets the meaning of a 

statute is substantive, and must apply retroactively to all cases, is 

whether the new interpretation meets the criteria for a substantive rule, 

namely whether it alters the range of conduct or the class of persons that 

the law punishes.   

Welch’s broader holdings bolster that conclusion.  Welch announced 

a new test for how to determine if a new rule is substantive.  The Court 
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held, for the first time, that a new rule is substantive so long as it has “a 

substantive function.”  Welch, 136 S.Ct. at 1266.  It explained a rule has 

a “substantive function” when it “alters the range of conduct or class of 

persons that the law punishes.”  Id.  As the Court indicated in Welch, 

when a decision narrows the scope of a criminal statute, it has such a 

substantive function, and is therefore retroactive.  Id. at 1265-67. 

In light of Welch, the distinction between a “change” and 

“clarification” is no longer operative for retroactivity concerns.  Welch 

made clear that the only relevant question with respect to the 

retroactivity of a statutory interpretation decision is whether the new 

interpretation meets the definition of a substantive rule.  If it meets the 

definition of a substantive rule, it does not matter whether that 

narrowing statutory interpretation is labeled a “change” or a 

“clarification,” because both types of decisions have “a substantive 

function.”  Welch, 136 S.Ct. at 1266. 

 In sum, Welch holds that all statutory interpretation cases that 

narrow the scope of a criminal statute—and not just those that are based 

on a constitutional rule—qualify as “substantive” rules for the purpose of 

retroactivity analysis.  That rule is binding in state courts, just the same 
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as in federal courts.  See Montgomery, 136 S.Ct. at 727; Colwell, 118 Nev. 

at 818, 59 P.3d at 471.  Thus, after Montgomery and Welch, state courts 

are now required to give retroactive effect to any of their decisions that 

narrow the scope of a criminal statute. The Nevada Supreme Court’s 

prior refusal to give full retroactive effect to narrowing statutory 

interpretations is no longer valid. 

B. The Changes to the Retroactivity Rules Require 
Byford to be Applied Retroactively to Cox’s case 

As a result of Montgomery and Welch, the Nevada Supreme Court’s 

decision in Byford applies retroactively.  The analysis here is 

straightforward as the Nevada Supreme Court has already concluded 

that Byford is substantive. 

In Byford, the Nevada Supreme Court interpreted the terms of the 

first-degree murder statute and disapproved of the Kazalyn instruction 

because it did not define premeditation and deliberation as separate 

elements of first-degree murder.  Byford, 116 Nev. at 234-35, 994 P.2d at 

713-14.  The court in Byford set forth the appropriate jury instructions 

providing the new definitions of these two separate elements.  Id. at 235-

37, 994 P.2d at 714-15. 
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Later, in Nika, the Nevada Supreme Court held that Byford 

represented an interpretation of a criminal statute that narrowed its 

scope.  Nika, 124 Nev. at 1287, 1301, 198 P.3d at 850, 859.  This was the 

basis for the Court concluding that Byford was a “change” in law that had 

to be applied to all conviction that had not yet become final as a matter 

of due process.  Id. 

Because Byford represents a narrowing interpretation of the terms 

of the first-degree murder statute, Byford falls squarely under Welch’s 

definition for a substantive rule.  See Welch, 136 S. Ct. at 1265 

(substantive rule “includes decisions that narrow the scope of a criminal 

statute by interpreting its terms”); Id at 1267 (“A decision that modifies 

the elements of an offense is normally substantive rather than 

procedural.” (quoting Schriro, 542 U.S. at 354)).  Byford had a 

“substantive function” because it altered the range of conduct or the class 

of persons that the law punishes.  Id. at 1266, 1267.  It placed “particular 

conduct or persons covered by the statue beyond the State’s power to 

punish.”  Id. at 1265. 
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Accordingly, under Welch and Montgomery, Cox, whose conviction 

became final prior to Byford, is entitled to the retroactive application of 

Byford to his case.   

C. Under Byford, There Was Constitutional Error in 
Cox’s Case 

The jury instruction on first-degree murder in Cox’s case did not 

comport with Byford.  The Kazalyn instruction defining premeditation 

and deliberation did not define deliberation as a separate element.  As a 

result, it is reasonably likely that the jury applied the challenged 

instruction in a way that violates the Constitution.  See Middleton v. 

McNeil, 541 U.S. 433, 437 (2004).   

As the Nevada Supreme Court explained in Byford, the Kazalyn 

instruction blurred the distinction between first and second degree 

murder.  It reduced premeditation and deliberation down to intent to kill.  

The jury instruction violated due process as it relieved the State of its 

obligation to prove essential elements of the crime, including 

deliberation.  See Sandstrom v. Montana, 442 U.S. 510, 521 (1979).  In 

turn, the jury was not required to find deliberation as defined in Byford.  

The jury was never required to find whether there was “coolness and 
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reflection.”  Byford, 116 Nev. at 235, 994 P.2d at 714.  The jury was never 

required to find whether the murder was the result of a “process of 

determining upon a course of action to kill as a result of thought, 

including weighing the reasons for and against the action and 

considering the consequences of the action.”  Id. 

This error had a prejudicial impact on this case.  The evidence 

against Cox was not so great that it precluded a verdict of second-degree 

murder.  The evidence of deliberation, namely that Cox engaged in a 

dispassionate weighing process and acted with “coolness and reflection” 

was far from strong.  Indeed, there were reasons to believe that Cox was 

both under the influence of cocaine and not thinking rationally at the 

time of the incident.  That has an impact on his specific intent.  See 

generally Riley v. McDaniel, 786 F.3d 719, 725 (9th Cir. 2015) (Riley’s 

emotional state and his drug use “could easily have led the jury to have 

a reasonable doubt whether Riley acted with ‘coolness and reflection or 

undertaken a ‘dispassionate weighing process.’”).   

Critically, the defense, the State, and the jury raised issues about 

Cox’s mental health and his drug use.  Three jurors submitted notes 

asking about these two issues.  It clearly was an important issue in their 
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minds.  It was a central tenet of the defense that someone who was not 

thinking rationally could not “deliberately” take a life.  Thus, the defense 

centered on deliberation.  However, the jury was not instructed on the 

appropriate definition of deliberation. 

Just as important, the prosecutor’s closing exacerbated the harm 

here as he specifically relied upon the jury instruction.  The prosecutor 

told the jury that the concepts here were not “lofty,” rather this was just 

“murder.”  And he attempted to convince them that murder was just 

murder by pointing to the Kazalyn instruction.  He stated that 

“premeditation and deliberation” was simply one phrase.  He emphasized 

that “all we need show is the defendant acting had successive thoughts 

of the mind.”  The prosecutor specifically asked the jury to find Cox guilty 

without separately finding deliberation, as allowed under the Kazalyn 

instruction. 

Accordingly, the improper Kazalyn instruction left no room for a 

finding of deliberation or “coolness and reflection” and permitted the jury 

to convict Cox even if the determination to kill was a “mere unconsidered 

and rash impulse” or “formed in passion.”  Byford, 994 P.2d at 714.   The 

jurors clearly had questions about Cox’s mental state at the time of the 
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incident.  There can be no doubt that the jury applied the instruction in 

an unconstitutional manner.  This error caused actual prejudice to Cox. 

D. The Petition Is Not Barred By Laches 

As a constitutional matter and as a matter of equity, laches cannot, 

and should not, bar the petition under N.R.S. 34.800.  The state courts 

are now constitutionally required to apply a substantive change 

retroactively.  That is the import of Montgomery.  And the facts of 

Montgomery demonstrate the breadth and far-reaching application of 

this new constitutional rule.  Put simply, there is no temporal limit on 

how far back a new substantive change must be applied. 

The question in Montgomery was whether the Supreme Court’s 

prior decision in Miller v. Alabama, 132 S. Ct. 2455 (2012), in which the 

Supreme Court held that a juvenile cannot be sentenced to life without 

parole absent consideration of the defendant’s special circumstance as a 

juvenile, applied retroactively.  Montgomery, 136 S.Ct. at 725.  The 

petitioner in Montgomery received a life without parole sentence as a 

juvenile almost 50 years prior to the decision in Miller.  Id. at 726.  After 

determining that Miller did apply retroactively, the Court held that 

“prisoners like Montgomery must be given the opportunity to show their 
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crime did not reflect irreparable corruption; and, if it did not, their hope 

for some years of life outside prison walls must be restored.”  Id. at 736-

37 (emphasis added).   

As can be seen, the new rule from Montgomery has exceedingly 

broad implications.  If a change in law is retroactive, a petitioner whose 

conviction has already become final, even if it has been final for 50 years, 

must be give the benefit of that new rule.  That overcomes any allegation 

of lack of diligence or prejudice.  These are simply not relevant factors in 

the retroactivity determination.  The federal Constitution requires that 

the rule must apply to a petitioner in Cox’s position. 

Further, as a matter of equity, this Court should not impose the 

discretionary laches bar.2   The length of time that has passed in this case 

is not attributable to a delay from Cox.  Cox previously attempted to raise 

                                      
2 There can be no doubt that the laches bar is discretionary.  N.R.S. 

34.800 uses permissive, as opposed to mandatory, language.  See N.R.S. 
34.800(1) (“[a] petition may be dismissed (emphasis added)); see also 
Hearing on A.B. 517 Before the Assembly Comm. On Judiciary, 63d Leg. 
Ex. D (Nev. May 7, 1985) (“[T]he language of the subdivision, ‘a petition 
may be dismissed,” is permissive rather than mandatory.  This clearly 
allows the court which is considering the petition to use discretion in 
assessing the equities of the particular situation,” (internal parenthetical 
omitted) (quoting Rule 9 of the Rules Governing § 2254 Petitions (1982)); 
Robins v. State, 385 P.3d 57 (Nev. 2016) (unpublished). 
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this claim, but he was denied relief.  In fact, Cox was unable to obtain 

relief on this issue prior to Montgomery and Welch.  The Nevada 

Supreme Court definitively held in Nika that petitioners whose 

convictions became final prior to Byford were not entitled to relief.   The 

United States Supreme Court has now issued a new constitutional rule 

with direct application to Cox’s case that was not previously available to 

him.  The state courts are constitutionally required to apply this new rule 

to his case.  The record indicates that Cox has not inappropriately 

delayed this case.  The discretionary laches bar should not be imposed.    

See State v. Powell, 122 Nev. 751, 758-59, 138 P.3d 453, 458 (2006) (State 

was not entitled to relief under N.R.S. 34.800 because petitioner had not 

inappropriately delayed case). 

CONCLUSION 

Cox has established that, under new constitutional principles, the 

decision in Byford must apply retroactively to his case pursuant to the 

new constitutional rule set forth in Montgomery and Welch.  Under 

Byford, it is clear that the jury instruction on first-degree murder was 

improper.  As a result, this Court should find that he has established both 

cause and prejudice to overcome the procedural defaults.  For similar 
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reasons, laches does not bar the petition.  This Court should grant the 

petition for a writ of habeas corpus and remand this case to the district 

court with directions to vacate Cox’s judgment of conviction and to 

provide Cox with a new trial. 

 Dated October 17, 2018. 

 Respectfully submitted, 
 
 Rene L. Valladares 
 Federal Public Defender 
 
 /s/ Jonathan M. Kirshbaum   
 JONATHAN M. KIRSHBAUM 
 Assistant Federal Public Defender 
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.l 6' J IJOGM E,-".N"--'T'--'0"-'F'-'""'-'!..!..a"-"-''-.,_,""--'-'"-"-CONVICTION (,JURY TRIAL) 

111 
I 

WHEREAS, on the 27th day of November, 1990, the Defendant 

18

1

1, S'l'EVEtl MICHAEL COX, entered a plea of not guilty to the crime of 

I . 
19j MURDER (Felony) committed on the 21st day of August, 1990, 1n 

• • 
2oj violation of NRS 200. 010, 200. 030, and the rnat:ter having been tried 

211 before a jury, and the Defendant being represented by counsel and 

22~ having been found CJUi lty of the crime of FIRST DEGREE MURDER 

2 311 (Felony) ; and 

24) WHEREAS, thereafter, on the 29th day of September, 1994, the 

2s1) Defendant being present in court with his counsel D. EUGENE MARTIN, 

26! Deputy Public Defender, and RONALD C. BLOXHAM, Chief Deputy 

27j District Attorney also being present; the above entitled Court did 

2Bj adjudge Defendant guilty thereof by reason of r~~d trial and 

!! j_{Jf ;;7 ,- l-,-. \ i 
., -~_t 2 3 7 'r.t~) 
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.. ~ • • 

. ~ 
1! verdict and, in addition to a $25.00 Administrative Assessment Fee, 

; ., 
2( sentenced Defendant to Life in the Nevada Department of Prisons 

3; without the possibility of parole, and pay $777.50 in restitution. 

4· Defendant granted four ( 4) years and one hundred and twenty ( 128) 
I 

sl days credit for time served. 
I 
I 

61 
7i directed to enter this Judgment of Conviction as part of the 

1/j record in the above entitled matter. 

THEREFORE, the clerk of the above entitled court is hereby 

9/i DATED this _.:.! ..... ~-day of S~~#1~~-~. 1994, 
Ii 

1oj Vegas, County of Clark, State 

' uj 

in) the jity 
/, ,,i 1 
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·} ,; I. I , I 1-' : 
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