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QUESTION PRESENTED

Whether Exemption 5 of the Freedom of Infor-
mation Act, 5 U.S.C. 552(b)(5) (2012), by incorporating
the deliberative process privilege, protects against com-
pelled disclosure a federal agency’s draft documents
that were prepared as part of a formal interagency con-
sultation process under Section 7 of the Endangered
Species Act of 1973, 16 U.S.C. 1536, and that concerned
a proposed agency action that was later modified in the
consultation process.
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UNITED STATES FISH AND WILDLIFE SERVICE, ET AL.,
PETITIONERS
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SIERRA CLUB, INC.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States
Fish and Wildlife Service and the National Marine Fish-
eries Service, respectfully petitions for a writ of certio-
rari to review the judgment of the United States Court
of Appeals for the Ninth Circuit in this case.

OPINIONS BELOW

The amended opinion of the court of appeals (App.,
mfra, 1a-37a) is reported at 925 F.3d 1000. The order of
the district court (App., infra, 38a-53a) is unreported.

JURISDICTION

The judgment of the court of appeals was entered on
December 21, 2018. A petition for rehearing was denied
on May 30, 2019 (App., infra, 2a). On August 19, 2019,
Justice Kagan extended the time within which to file a
petition for a writ of certiorari to and including Septem-
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ber 27, 2019. On September 17, 2019, Justice Kagan fur-
ther extended the time to and including October 25, 2019.
The jurisdiction of this Court is invoked under 28 U.S.C.
1254(1).
STATUTORY AND REGULATORY
PROVISIONS INVOLVED

Pertinent statutory and regulatory provisions are
reproduced in the appendix to this brief. App., infra,
54a-65a.

STATEMENT

In the decision below, the court of appeals held that
the deliberative process privilege—which protects doc-
uments reflecting a government agency’s deliberations
over a prospective action, NLRB v. Sears, Roebuck &
Co., 421 U.S. 132, 150 (1975)—does not protect certain
draft documents that an agency created as part of a for-
mal interagency consultation process under Section 7 of
the Endangered Species Act of 1973 (ESA), 16 U.S.C.
1536. The court therefore compelled disclosure of the
draft documents under the Freedom of Information Act
(FOIA), 5 U.S.C. 552 (2012), even though the draft doc-
uments were never signed by the relevant agency deci-
sionmakers or otherwise finalized, but were instead
abandoned or superseded when the proposed agency
action was modified in response to feedback in the on-
going consultation process. Moreover, the Ninth Cir-
cuit ordered disclosure under FOIA even though the
Second Circuit, in respondent’s separate suit challeng-
ing the final agency action at issue, had sustained the
invocation of the deliberative process privilege as to
some of the very same documents. The Ninth Circuit’s
decision implicates the core purpose of the deliberative
process privilege, which is “to enhance ‘the quality of
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agency decisions’ by protecting open and frank discus-
sion among those who make them within the Govern-
ment.” Department of the Interior v. Klamath Water
Users Protective Ass’n, 532 U.S. 1, 9 (2001) (quoting
Sears, 421 U.S. at 151). The interagency consultation
process in this case was plainly deliberative, and the
agencies’ preliminary drafts preceding their final deci-
sions are entitled to protection. The court of appeals’
decision to the contrary warrants this Court’s review.

1. a. FOIA generally mandates disclosure upon re-
quest of records held by a federal agency. Klamath Wa-
ter Users, 532 U.S. at 7. FOIA Section 552(b), however,
identifies several categories of records that are exempt
from compelled disclosure. See id. at 7-8. Exemption 5
authorizes an agency to withhold “inter-agency or intra-
agency memorandums or letters which would not be
available by law to a party other than an agency in liti-
gation with the agency.” 5 U.S.C. 552(b)(5) (2012). Ex-
emption 5 incorporates the civil-discovery deliberative
process privilege, which protects “documents reflecting
advisory opinions, recommendations and deliberations
comprising part of a process by which governmental de-
cisions and policies are formulated.” Sears, 421 U.S. at
150 (citation and internal quotation marks omitted).!

b. This case concerns the application of the deliber-
ative process privilege to draft documents created dur-
ing a formal interagency consultation process under
Section 7 of the ESA. The ESA directs the Secretary of
the Interior and the Secretary of Commerce to maintain

1 Congress amended FOIA in 2016 by adding another condition
on withholding material from disclosure, but that amendment
applies only prospectively and does not apply to respondent’s FOIA
request at issue here. See App., infra, 12a n.7 (citing FOIA Im-
provement Act of 2016, Pub. L. No. 114-185, 130 Stat. 538).
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a list of all species determined to be “endangered” or
“threatened” according to specified criteria, and to des-
ignate their “critical habitat.” 16 U.S.C. 1533(c). Sec-
tion 7 of the ESA then requires each federal agency to
“insure that any action authorized, funded, or carried
out” by the agency “is not likely to jeopardize the con-
tinued existence of any endangered species or threatened
species or result in the destruction or adverse modifica-
tion of [its critical] habitat.” 16 U.S.C. 1536(a)(2). Agen-
cies carry out that responsibility “in consultation with
and with the assistance of” the U.S. Fish and Wildlife
Service (FWS) and the National Marine Fisheries Ser-
vice (NMFS) (collectively, the Services), acting as dele-
gates of the Secretaries of the Interior and Commerce,
respectively. Ibid.? The consultation may be informal
in some circumstances, 50 C.F.R. 402.13 (2013), but if
an agency determines that a proposed action is likely to
adversely affect a listed species or its critical habitat,
then the agency must engage in a formal consultation
with the appropriate Service (or both), depending on
the particular species involved. 50 C.F.R. 402.14(a)
(2013).2

2 Generally, marine species are under the jurisdiction of NMF'S,
whereas all other species are under the jurisdiction of FWS. See
Lujan v. Defenders of Wildlife, 504 U.S. 555, 586 n.3 (1992) (Ste-
vens, J., concurring in the judgment).

3 The regulations governing ESA Section 7 consultation were
amended in 2015 and 2019 in certain respects not directly relevant
here. See 80 Fed. Reg. 26,832, 26,844-26,845 (May 11, 2015); 84 Fed.
Reg. 44,976, 44,516-44,517 (Aug. 27, 2019). Subsection (g)(5) of
50 C.F.R. 402.14, the provision principally relevant here, was not
amended. Other subsections cited in this brief, subsections (h)(3)
and (I), were redesignated as subsections (h)(2) and (m), respec-
tively, without changes to the points for which they are cited.
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The culmination of a formal consultation is the issu-
ance by one or both Services of a “written statement,”
called a “biological opinion,” “setting forth the [Ser-
vice’s] opinion” as to “how the agency action affects the
species or its critical habitat,” 16 U.S.C. 1536(b)(3)(A)—
specifically whether the action, taken together with
cumulative effects, “is likely to jeopardize the continued
existence of listed species or result in the destruction or
adverse modification of critical habitat,” 50 C.F.R.
402.14(g)(4) (2013); see 50 C.F.R. 402.14(h) (2013) (de-
scribing a Service’s “biological opinion”). If the Service
concludes that jeopardy or adverse modification of criti-
cal habitat is likely—that is, if it issues what is known as
a “jeopardy opinion”—then it must suggest any “reason-
able and prudent alternatives” (RPAs) to the proposed
agency action that the Service believes will avoid jeop-
ardizing the species or causing adverse modification of
critical habitat. 16 U.S.C. 1536(b)(3)(A); see 50 C.F.R.
402.14(h)(3) (2013).

Regulations implementing ESA Section 7 provide for
the interagency consultation process to be collabora-
tive. See 50 C.F.R. 402.14(g) (2013). The Service and
the relevant action agency work together to determine
the risks to listed species and critical habitat created by
the agency’s proposed action and, if necessary, how best
to mitigate those risks. Ibid. For example, the Service
must “[r]eview all relevant information provided by”
the action agency, 50 C.F.R. 402.14(g)(1) (2013); it must
“[d]iscuss” the basis for the findings in its opinion with
the agency, 50 C.F.R. 402.14(g)(5) (2013); and it must
“utilize the expertise” of the agency to identify appro-
priate RPAs that the agency can implement to avoid
unlawful takings, ibid. Importantly, the Service must
provide a “draft biological opinion” to the action agency
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upon request, and “while the draft is under review,” the
Service is forbidden from issuing a final biological opin-
ion. Ibid. The Service is then provided extra time, if
necessary, to adjust the draft in response to agency
comments. Ibid.

2. In April 2011, the U.S. Environmental Protection
Agency (EPA) proposed new regulations for certain
“cooling water intake structures,” which power plants
and manufacturing facilities use to dissipate heat from
industrial processes. 76 Fed. Reg. 22,174 (Apr. 20, 2011)
(Intake-Structures Rule, or rule); see 33 U.S.C. 1326(b);
App., infra, 2a-3a. After informal consultation, EPA re-
quested a formal consultation under Section 7 with both
Services about the potential impact of the new regula-
tions on listed species and critical habitat. App., mnfra,
3a-ba.

The consultation process was lengthy and compli-
cated. App., infra, 4a-6a; see C.A. E.R. 40-41 (declara-
tion of Samuel D. Rauch, III, Acting Assistant Admin-
istrator for NMFS); C.A. E.R. 58-60 (declaration of
Gary Frazer, Assistant Director of FWS Ecological
Services). EPA and both Services worked collabora-
tively to achieve a regulatory solution that would allow
EPA to fulfill its legal obligations under the ESA and
other applicable statutes. See App., infra, 4a-6a;
C.A. E.R. 41, 58-60. Multiple options for the EPA rule
and its implementation were considered, and multiple
drafts of biological opinions and related documents pre-
pared by each Service were discussed and circulated
within the Services and with EPA. See C.A. E.R. 41,
59-60.

EPA prepared a draft final version of the Intake-
Structures Rule in November 2013. App., infra, 4a-5a.
The Services tentatively agreed to provide their draft
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biological opinions on that rule to EPA by December 6,
2013, with final opinions to be issued on December 20,
2013. Id. at 5a. In preparation for that deadline, each
Service initially prepared its own draft opinion making
a preliminary finding that EPA’s November 2013 draft
of the Intake-Structures Rule was likely to cause jeop-
ardy for certain ESA-listed species and negatively im-
pact critical habitat. Ibid.; see C.A. E.R. 43, 59. The
Services also prepared draft RPAs to accompany the
draft jeopardy opinions. App., infra, 5a.

The Services sent to EPA portions of their draft
biological opinions, but never transmitted the draft opin-
ions in their entirety, as contemplated by 50 C.F.R.
402.14(g)(5) (2013) upon the action agency’s request.
App., mnfra, 5a. Rather, before the draft opinions and
documents were signed or otherwise finalized for trans-
mittal by the relevant decisionmaker at each Service,
both Services decided that “additional consultation
[with EPA] was needed to better understand and con-
sider the operation of key elements of EPA’s rule,” id.
at 32a (Wallace, J., dissenting in part) (brackets in orig-
inal); see C.A. E.R. 43,59. The Services and EPA there-
after all “agreed that more work needed to be done and
[they] agreed to extend the time frame for the consulta-
tion.” App., infra, 32a (brackets omitted); see C.A. E.R.
43, 59-60.

Neither Service ever finalized its December 2013
draft opinion. See C.A. E.R. 43, 59-60. Instead, over
the next few months, the Services engaged in further
“extensive discussions with the EPA.” App., infra, 41a.
In March 2014, EPA prepared a new version of its draft
final Intake-Structures Rule and sent it to the Services.
Id. at 6a. The Services continued their consultation
with EPA about its new draft rule, including asking
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questions to ensure that the Services understood how
the rule would operate. Ibid. After EPA confirmed the
Services’ understanding, the Services issued a joint
final “no jeopardy” biological opinion in May 2014, find-
ing that EPA’s rule as constituted in March 2014 would
not jeopardize any listed species or adversely affect
critical habitat. Ibid.; see FWS & NMFS, Endangered
Species Act Section 7 Consultation Programmatic Bio-
logical Opinion on the U.S. Environmental Protection
Agency’s Issuance and Implementation of the Final
Regulations Section 316(b) of the Clean Water Act
(May 19, 2014), https://www.epa.gov/sites/production/
files/2015-04/documents/final 316b_bo and appendices
5 19 2014.pdf (Final Biological Opinion). EPA issued its
final Intake-Structures Rule the same day, and pub-
lished the rule in the Federal Register on August 15,
2014. App., infra, 6a; see 79 Fed. Reg. 48,300.

3. Shortly after EPA published its final Intake-
Structures Rule, respondent here (Sierra Club, Inc.)
and others filed petitions for review challenging both
the EPA rule and the Services’ no-jeopardy biological
opinion. Cooling Water Intake Structure Coal. v. United
States Envtl. Prot. Agency, 905 F.3d 49, 58 (2d Cir.
2018). The Second Circuit denied the petitions for re-
view, finding that “the Services’ biological opinion is
consistent with the ESA and its implementing regula-
tions, and their no-jeopardy finding is supported by the
administrative record.” Id. at 83-84. In the course of
that litigation, the parties challenging the rule sought
to compel supplementation of the administrative record
with a public filing of draft documents relating to the
consultation process, including the Services’ December
2013 draft biological opinions. See id. at 65 n.9. The
Second Circuit held, however, that the agencies had
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“adequately describe[d] the nature of the * ** re-
quested documents and their rationale for classifying
those documents as deliberative and therefore privi-
leged.” Ibuid.

4. Respondent also submitted FOIA requests to each
Service for records related to the consultation process
concerning the Intake-Structures Rule shortly after the
final rule was issued. App., mnfra, 6a. The Services
released thousands of documents, but withheld others
under FOIA Exemption 5 based on the deliberative pro-
cess privilege. Id. at 6a-7a.

Respondent then filed this suit against the Services
under FOIA in the Northern District of California.
App., infra, 8a. Respondent argued that the Services
had improperly withheld documents under Exemption
5, including several of the same documents that respond-
ent and others attempted (unsuccessfully) to obtain in
the Second Circuit litigation. On cross motions for sum-
mary judgment, the district court held that four of the
disputed documents were protected against disclosure
by the deliberative process privilege, but the court
ordered the Services to produce one document in part
and 11 other documents in full. /d. at 8a-9a; see id. at
38a-53a. The documents ordered disclosed included the
Services’ two December 2013 draft biological opinions
as well as RPAs and species-specific documents pre-
pared as possible parts of a biological opinion. Id. at
46a-52a; see pp. 6-7, supra.

5. The government appealed. A divided panel of the
court of appeals affirmed in part and reversed in part.
App., mnfra, 1a-29a.

a. The panel majority concluded that the delibera-
tive process privilege protected three of the disputed
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documents under FOIA Exemption 5, but that the Ser-
vices must disclose the other nine, including the two
December 2013 draft biological opinions and draft doc-
uments prepared as possible parts of those opinions.
App., infra, 28a-29a. The majority stated that it would
apply the privilege only if the challenged documents are
“both ‘pre-decisional and deliberative,”” factors that the
majority “analyzed separately although the issues they
address overlap.” Id. at 14a-15a (citation omitted).

The panel majority acknowledged that the Services’
December 2013 draft biological opinions and associated
documents were never signed by the decisionmaker at
either Service for transmittal to EPA or issued as final
opinions. But the majority nevertheless concluded that
those draft documents do not qualify as “pre-decisional”
and so are subject to disclosure, reasoning that they
“represent the final view of the Services regarding the
then-current” EPA draft of the Intake-Structures Rule.
App., infra, 18a; see id. at 18a-21a. The majority stated
that the Services’ December 2013 draft opinions “had
been approved by final decision-makers at each agency”;
that the FWS decisionmaker had “made final edits” to
that Service’s draft opinion and “the document was
awaiting his autopen signature”; and that NMF'S “was
preparing ‘talking points’ for its legislative affairs staff”
and had been “preparing to release the drafts to the
public.” Id. at 19a. The majority further acknowledged
that the Services’ December 2013 draft biological opin-
ions were abandoned or substantially modified before
the Services issued their joint final biological opinion in
May 2014, but the majority nevertheless held that the
December 2013 draft opinions were not pre-decisional
because the May 2014 final opinion addressed a “differ-
ent version of the EPA’s rule.” Id. at 20a.
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The panel majority additionally concluded that none
of the nine documents that it ordered disclosed was “de-
liberative.” App., infra, 21a-28a. It reasoned that the
Services’ December 2013 draft biological opinions and
related documents were “final products” that “d[id] not
contain line edits, marginal comments, or other written
material” that would reveal internal agency discussion;
that the documents did not reflect only the views of
“lower level employees” but had been sent to deci-
sionmakers; and that they did not include any com-
ments sent to the Services by EPA. Id. at 25a-26a. On
that basis, the majority found that the drafts “represent
the final view of the Services on the likely impact of
[EPA’s] then-proposed regulation.” Id. at 26a. The
majority was also of the view that releasing those docu-
ments would not enable “a reader to reconstruct the
‘mental processes’ that le[d] to the production of the
May 2014 no jeopardy opinion” or the deliberative pro-
cess that resulted in revisions to EPA’s regulation. Id.
at 27a.

b. Judge Wallace concurred in part and dissented in
part, concluding that all of the documents at issue are
protected by the deliberative process privilege. App.,
wmfra, 30a-37a. He criticized the majority for “over-
look[ing] the ‘context of the administrative process
which generated’ the December [2013] draft opinions,”
specifically, the fact that ESA Section 7 and its imple-
menting regulations set up an interagency consultation
process designed to enable the Services and the action
agency to modify their drafts and their views in light of
feedback from one another. Id. at 30a (quoting Sears,
421 U.S. at 138, and citing 50 C.F.R. 402.14 (2013)).
Judge Wallace noted, in particular, the sworn declara-
tions of officials from each Service explaining that the
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December 2013 draft biological opinions were never
issued as final opinions, and were never even transmit-
ted in full to EPA, because EPA and the Services
agreed that more work needed to be done in the consul-
tation process and because EPA eventually modified its
draft of the Intake-Structures Rule in ways that caused
the Services to modify their own findings regarding po-
tential jeopardy to listed species and harm to critical
habitat. Id. at 31a-32a. Thus, in Judge Wallace’s view,
the regulations and the record both showed definitively
that “the Services had not made a final decision as of
December [2013] and the deliberative process was on-
going.” Id. at 32a.

Judge Wallace further observed that the Services’
decision in an ESA consultation becomes final only
when a final biological opinion is issued, and he
explained, adopting the D.C. Circuit’s reasoning in
National Security Archive v. CIA, 752 F.3d 460 (2014)
(Kavanaugh, J.), that a draft that “dies on the vine”—as
the Services’ December 2013 draft opinions did when
EPA modified its rule—*“is still a draft and thus still
pre-decisional and deliberative.” App., infra, 33a (quot-
ing 752 F.3d at 463) (brackets omitted). Judge Wallace
thought it clear that, although each Service was prepar-
ing its draft opinion to be finalized in December 2013,
they “sought advice from the EPA about the decision”
before finalizing it, which this Court’s decision in Rene-
gotiation Board v. Grumman Aircraft Engineering
Corp., 421 U.S. 168 (1975), “teaches” is “precisely the
type of inter-agency process that Congress designed
the [deliberative process] privilege to protect.” App.,
mfra, 34a (citing 421 U.S. at 188). Judge Wallace also
rejected the majority’s focus on whether the draft doc-
uments reflected the views of individuals or groups of
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employees as opposed to the views of an entire agency,
explaining that no other circuit’s precedent supports
that distinction under the deliberative process privilege
and it “contravenes Grumman Aircraft.” Ibid.

c. The court of appeals subsequently issued an
amended opinion, in which it noted that a majority of
the panel had voted to deny the Services’ petition for
rehearing and that the court had denied the Services’
petition for rehearing en bane. App., infra, 2a.

REASONS FOR GRANTING THE PETITION

This Court’s review is warranted because the deci-
sion below is plainly wrong and in serious tension with
multiple decisions of this Court and other courts of
appeals.

FOIA Exemption 5, and the deliberative process
privilege in particular, exist in order to protect govern-
ment decisionmaking by promoting a candid exchange
within and between agencies before a final decision
is made. The consultation process under Section 7 of
the ESA is likewise designed to facilitate the ability of
action agencies and the Services to work together to
assess and mitigate adverse impacts on listed species
and designated critical habitat. The applicable regula-
tions thus provide, for example, an opportunity for re-
view by the relevant action agency (here, EPA) of a Ser-
vice’s draft biological opinion before the Service
issues a final opinion.

In the course of the Section 7 consultation in this
case, the Services prepared draft biological opinions and
related documents during their deliberations, but those
drafts were never finalized or even transmitted in full
draft form to EPA for its review and comment. Instead,
those drafts were abandoned and superseded when the
Services issued their joint final opinion, because the
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drafts addressed an earlier version of EPA’s Intake-
Structures Rule that EPA modified after additional
consultation. The regulations and the record both
demonstrate that the draft documents at issue here
were part of one continuous deliberative process pre-
ceding the Services’ final joint opinion in May 2014, and
that those drafts and related discussions helped shape
the final version of EPA’s rule. That is exactly how the
ESA consultation process is supposed to work. The
draft documents that the Services prepared prior to
issuing their joint final biological opinion are therefore
protected by the deliberative process privilege through
FOIA Exemption 5.

The court of appeals’ contrary holding rests on mul-
tiple fundamental errors. First, the court believed
(App., infra, 18a) that the draft documents could consti-
tute the “final views” of the Services even though the
drafts were not issued in final form, signed off on by the
relevant decisionmakers with authority to finalize them,
or otherwise adopted as official policy. Second, the
court failed to give effect to the Section 7 regulatory re-
quirement that draft biological opinions be sent to the
action agency upon request as drafts, which makes it
especially clear that the draft documents at issue
here—which were never even provided in full to EPA
under the regulations—were deliberative and non-final.
Third, the court incorrectly found that EPA’s decision
to modify the November 2013 version of the draft
Intake-Structures Rule before the Services issued final
biological opinions on that version caused the Services’
drafts to take on “final” status.

The decision below is also in serious tension with de-
cisions of this Court and other courts of appeals. The
Ninth Circuit’s refusal to take appropriate account of
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the steps in the ESA Section 7 interagency consultation
process—especially the requirement that the action
agency be allowed to review a Service’s draft biological
opinion before the Service issues a final opinion—
strayed from this Court’s instruction in NLRB v. Sears,
Roebuck & Co., 421 U.S. 132 (1975), that the “context of
the administrative process” is crucial to applying the
deliberative process privilege. Id. at 138. In addition,
the court of appeals’ distinction between documents cre-
ated by lower-level officials within an agency and those
prepared for transmission to another agency in the ESA
consultation process is the sort of distinction between
“inter-agency” and “intra-agency” memoranda that
this Court rejected in Renegotiation Board v. Grum-
man Airrcraft Engineering Corp., 421 U.S. 168, 188
(1975). And finally, the court of appeals’ holding that
the Services’ draft opinions here fell outside the delib-
erative process privilege because they were directed
toward an EPA regulatory proposal that was later
changed cannot be reconciled with the D.C. Circuit’s
holding that a draft that “died on the vine * * * is still
a draft” and remains privileged. National Sec. Archive
v. CIA, 752 F.3d 460, 463 (2014) (Kavanaugh, J.).

If the decision below is left standing, it has the po-
tential to inhibit the frank deliberations between agen-
cies that are essential to ESA Section 7 consultations,
which are in turn essential to the wide range of federal
agency actions that may affect ESA-listed species. This
Court should grant the petition for a writ of certiorari
and reverse the judgment of the court of appeals.
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A. The Decision Below Is Wrong

1. The deliberative process privilege serves important
governmental interests

“Congress realized” in enacting FOIA “that legitimate
governmental and private interests could be harmed by
release of certain types of information,” so it provided
“specific exemptions” to FOIA’s general disclosure
mandate “under which disclosure could be refused.”
FBI v. Abramson, 456 U.S. 615, 621 (1982). FOIA
thereby establishes a “workable balance between the
right of the public to know and the need of the Govern-
ment to keep information in confidence to the extent
necessary without permitting indiscriminate secrecy.”
John Doe Agency v. John Doe Corp., 493 U.S. 146, 152
(1989) (citation omitted).

Congress recognized in particular that “frank dis-
cussion of legal or policy matters in writing” is “impos-
sible” when such writings are “subjected to public scru-
tiny,” and it feared that the quality of agencies’ deci-
sionmaking would suffer if they were “forced to ‘operate
in a fishbowl.”” EPA v. Mink, 410 U.S. 73, 87 (1973)
(quoting S. Rep. No. 813, 89th Cong., 1st Sess. 9 (1965)
(Senate Report)). FOIA Exemption 5 therefore “incor-
porates civil discovery privileges” into the statute, United
States v. Weber Arrcraft Corp., 465 U.S. 792, 799 (1984),
including the deliberative process privilege—a uniquely
governmental privilege that covers “documents reflect-
ing advisory opinions, recommendations and delibera-
tions comprising part of a process by which governmen-
tal decisions and policies are formulated,” Sears, 421 U.S.
at 150 (citation and internal quotation marks omitted).

The deliberative process privilege aims “to enhance
‘the quality of agency decisions’ by protecting open and
frank discussion among those who make them within
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the Government,” based on “the obvious realization that
officials will not communicate candidly among them-
selves if each remark is a potential item of discovery and
front page news.” Department of the Interior v. Kla-
math Water Users Protective Ass’n, 532 U.S. 1, 8-9
(2001) (quoting Sears, 421 U.S. at 151). The privilege
“allow[s] agencies freely to explore possibilities, engage
in internal debates, or play devil’s advocate without fear
of public serutiny.” Assembly of the State of Cal. v.
United States Dep’t of Commerce, 968 F.2d 916, 920
(9th Cir. 1992); see National Security Archive, 752 F.3d
at 462.

2. The Services’ draft documents fall well within the

deliberative process privilege

Each of the draft documents at issue in this case
meets the requirements for the deliberative process
privilege (and FOIA Exemption 5) that this Court
described in Sears. See 421 U.S. at 149-150. Each doc-
ument was created as part of the deliberative process of
internal assessment and interagency consultation that
led up to the Services’ subsequent issuance of a joint
final biological opinion on the anticipated impact on
listed species of EPA’s final Intake-Structures Rule.

“[T]he consultation process” under Section 7 of the
ESA is complete only “once the biological opinion is
issued.” Center for Biological Diversity v. United States
Fish & Wildlife Serv., 450 F.3d 930, 940 (9th Cir. 2006);
see Bennett v. Spear, 520 U.S. 154, 177-178 (1997) (hold-
ing that issuance of a biological opinion marks the “con-
summation of the [Service’s] decisionmaking process”
and thus constitutes final agency action) (citation and in-
ternal quotation marks omitted); 50 C.F.R. 402.14()(1)
(2013). Before a Service makes its final decision and
commits to final agency action, it often creates draft
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biological opinions and related documents for purposes
of consideration and discussion. See, e.g., C.A. E.R. 41,
58-60. Those draft documents are “prepared in order to
assist an agency decisionmaker in arriving at his deci-
sion,” Grumman Aircraft, 421 U.S. at 184, and they are
a “valuable deliberative tool” in the decisionmaking pro-
cess, td. at 190. While drafts frequently become increas-
ingly polished as they approach completion—that is typ-
ical of any drafting process—a draft document retains
its draft status throughout the Section 7 consultation
process, and for that reason does not cease to be delib-
erative unless and until the decisionmaker adopts that
draft as the agency’s final decision. At all times until
then, the decisionmaker retains authority to revise the
document or to postpone its issuance while the agency
studies the problem further. Cf. Reliable Automatic
Sprinkler Co. v. Consumer Prod. Safety Comm’n,
324 F.3d 726, 732 (D.C. Cir. 2003) (finding no final agency
action because the agency’s position was “tentative” and
the agency still had an opportunity “to change its mind”)
(citation omitted).

The documents at issue in this case are draft biolog-
ical opinions and draft constituent documents under
consideration for inclusion with the opinions if they had
been issued in final form. See App., infra, 5a, 9a-12a.
Even if some of the draft documents may have been
close to being transmitted to EPA or being issued in
final form if further consultation with EPA did not make
revisions necessary, the agency’s “deliberations” over
the issues remained ongoing until the decisionmaker
gave final approval, and the drafts remained simply
“recommendations” subject to alteration or (as hap-
pened here) pullback for further examination. Sears,
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421 U.S. at 150 (citation omitted); see Grumman Air-
craft, 421 U.S. at 190 (recognizing that the author of a
draft “may change his mind as a result of * * * discus-
sion”).

The deliberative (and privileged) nature of these
documents is even more apparent in light of “the func-
tion of the documents * * * in the context of the admin-
istrative process which generated them.” Sears, 421 U.S.
at 138. The regulations that govern the Section 7 formal
consultation process require that EPA be given the
opportunity to review a “draft biological opinion” pre-
pared by the Services before it became final, 50 C.F.R.
402.14(g)(5) (2013), which “allow[ed] the Services to
consider changes to the draft opinion based on the
agency’s comments,” App., infra, 30a (Wallace, J. dis-
senting in part); see also 51 Fed. Reg. 19,926, 19,952
(June 3, 1986) (explaining that the “release of draft
opinions to Federal agencies * * * facilitates a more
meaningful exchange of information”; “may result in
the development and submission of additional data, and
the preparation of more thorough biological opinions”;
and “helps ensure the technical accuracy of the opin-
ion”). The regulations thereby call for the very sort of
exchange of views and information that occurred in this
case, where the Services, during their preparation and
discussion of draft biological opinions, raised questions
and concerns to EPA, after which EPA modified its
draft of the Intake-Structures Rule. That modification
in turn prompted the Services to conclude that the final
version of the rule would not jeopardize listed species
or adversely modify critical habitat.

The regulatory requirements that EPA be allowed to
review a draft opinion and that the Services be allowed
time to alter their draft in response to EPA comments
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confirm that the preparation and sharing of draft opin-
ions is an important part of the intra-agency and inter-
agency deliberative process before the Services make a
final decision in an ESA consultation. “Seeking com-
ments on a document presupposes the ability to make
changes to it,” which underscores “the deliberative
nature of” the Services’ ongoing process in this case.
App., infra, 31a (Wallace, J., dissenting in part); cf.
Wolfev. Department of Health & Human Servs., 839 F.2d
768, 774-776 (D.C. Cir. 1988) (en bane) (finding that,
until final agency action was taken, the process of shar-
ing information between agencies was deliberative).
And it is particularly clear that the Services were still
deliberating here given their determination that “more
work needed to be done” in the consultation, as a result
of which the draft documents at issue were never trans-
mitted “to EPA as the [Services’] official preliminary
position.” C.A. E.R. 59-60. Indeed, the final biological
opinion reported how the Services and EPA “engaged
in numerous exchanges about possible revisions to the
processes embodied in EPA’s draft final Rule,” thereby
improving EPA’s overall administrative process as well.
Final Biological Opinion 2.

In short, the ongoing ESA consultation process in
this case was still deliberative in December 2013, and
the Services’ drafts in that consultation process remained
privileged drafts.

3. The court of appeals’ reasons for refusing to apply
the deliberative process privilege do not withstand
scrutiny

The court of appeals’ holding that the Services’ draft
documents were not covered by the deliberative process
privilege rested on multiple errors, and those errors
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implicate the core interests that the privilege exists to
protect.

a. First and most simply, the court of appeals badly
erred by concluding that the draft December 2013 bio-
logical opinions and related documents constituted the
Services’ “final views and recommendations regarding
the EPA’s then-proposed regulation,” App., infra, 18a,
even though the documents had not been signed by the
relevant decisionmakers, had not been transmitted to
EPA, and had not been otherwise finally issued, see
C.A. E.R. 59. Rather than allow those dispositive facts
to control the outcome, the court chose to focus on
aspects of the record showing that the December 2013
draft opinions were in the hands of decisionmakers at
the Services (as opposed to lower-level officials), and
were in the court’s estimation nearly final because: the
draft opinions would not be sent to “another decision-
maker higher up the chain,” but instead “contain[ed]
the final conclusions by the final decision-makers” at
each agency; the FWS decisionmaker had made “final
edits” to that draft opinion and it “was awaiting his
autopen signature” for transmittal to EPA; and NMF'S
“was preparing ‘talking points’ for its legislative affairs
staff and preparing to release the drafts to the publie.”
App., infra, 18a-19a; see also id. at 25a (the drafts were
not “prepared by low-level officials”; they contained the
Services’ seals; and they did not “contain line edits[ or]
marginal comments”).

None of those facts means that the agencies’ deliber-
ative process had terminated as a legal matter, because
only the actual exercise of authority by a properly
vested decisionmaker can commit an agency to the pol-
icy or decision reflected in a draft document. See, e.g.,
Board of Miss. Levee Comm’rs v. United States Envtl.
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Prot. Agency, 674 F.3d 409, 420 (5th Cir. 2012) (affirm-
ing agency’s conclusion that an environmental impact
statement “was not ‘final’” until the “Record of Decision
had been signed”); Sierra Club v. United States Dep’t
of Energy, 825 F. Supp. 2d 142, 156-157 (D.D.C. 2011)
(“Regardless of whatever steps have been taken thus
far, [the agency] can change its mind (or, more pre-
cisely, has not yet made up its mind) until it issues a
Record of Decision.”). It is not sufficient to overcome
the deliberative process privilege that the Services’
draft opinions were available to be signed off on by the
decisionmakers—either for transmittal to EPA or to be
issued in final form if no changes were made following a
review by EPA—Dbecause a biological opinion is adopted
only by being signed and sent in final form “to the action
agency’ as part of a “formal consultation package.”
FWS & NMFS, Endangered Species Consultation
Handbook: Procedures for Conducting Consultation and
Conference Activities Under Section 7 of the Endan-
gered Species Act 4-69 (Mar. 1998), https://www.fws.gov/
endangered/esa-library/pdf/esa_section7 handbook.pdf.
Until the decisionmakers at the Services took the last
crucial steps, they retained authority to make changes
to the draft biological opinions, or to step back and con-
sider the matter further.

The Ninth Circuit did not offer guidance that would
enable government agencies to understand at what
point in the deliberative process their drafts would
become close enough to being final (in the view of the
Ninth Circuit) so as to lose their privilege. A final bio-
logical opinion by one of the Services is final agency
action under the Administrative Procedure Act, 5 U.S.C.
551 et seq., that “alter[s] the legal regime to which the
action agency is subject, authorizing it to take the
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endangered species if (but only if) it complies with the
prescribed conditions.” Benmnett, 520 U.S. at 178. But
a draft opinion—even a nearly final draft—carries no
legal consequences for the Service or the relevant
action agency. See, e.g., Pacific Coast Fed'n of Fisher-
men’s Ass’ns v. Gutierrez, 606 F. Supp. 2d 1122, 1157
n.6 (E.D. Cal. 2008) (a “draft biological opinion is not
binding or determinative whether the final [biological
opinion] is arbitrary and capricious”).

The record also illustrates another seriously prob-
lematic aspect of the court of appeals’ approach to the
deliberative process privilege in this case: the court’s
decision minimized the significance of a principal deci-
sionmaker’s authority to conduct one last review before
putting his or her signature on a decision, and as part of
that review, to change his or her mind. An opportunity
for thorough examination up to the point of finality is
critical to sound agency decisionmaking. That is just
what happened here. After the Services’ draft opinions
were prepared and the FWS decisionmaker had made
some edits, but before the Services had issued final
opinions and even before the drafts were transmitted in
draft form to EPA, officials at the Services concluded
that further consultation was required “to better under-
stand and consider the operation of key elements of
EPA’s rule.” App., infra, 32a (Wallace, J., dissenting in
part). The further consultation with EPA that followed
prompted changes in EPA’s draft final rule, which in
turn caused the Services to revise their conclusions re-
garding potential jeopardy to species or harm to critical
habitat. The decision to pause and ask additional ques-
tions is a sign of a successful interagency consultation
process; taking those steps should not expose the Ser-
vices’ drafts to compelled disclosure.
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b. In addition to resting on a mistaken legal view of
what makes a document “final,” the court of appeals’
conclusion (App., infra, 18a) that the draft documents at
issue here, if they had been signed, would have “repre-
sent[ed] the Services’ final views,” is flatly contradicted
by the record and by the regulations that govern the
ESA Section 7 consultation process. While the court’s
opinion is not entirely clear, it appears that the court
rested its conclusion on the erroneous belief that the
Services’ drafts were effectively final biological opin-
ions under Section 7. The majority stated that the draft
opinions communicated “the final conclusions by the final
decision-makers * * * regarding whether a proposed
regulation will harm protected species and habitat.”
1bid.; see 1bid. (observing that “the issuance of a biolog-
ical opinion is a final agency action”) (citing Bennett,
520 U.S. at 178); see also id. at 19a (reasoning that a
document is not protected by the deliberative process
privilege when it is “created by a final decision-maker
and represents the final view of an entire agency as to a
matter which, once concluded, is a final agency action
independent of another agency’s use of that document”).

That reasoning disregards this Court’s instruction
that applying the deliberative process privilege re-
quires “an understanding of the function of the docu-
ments in issue in the context of the administrative pro-
cess which generated them.” Sears, 421 U.S. at 138. In
the context of Section 7 consultations, the applicable reg-
ulations make clear that a draft opinion—even (unlike
here) when a Service transmits a full draft opinion to an
action agency for review—is distinct from “the issuance
of the biological opinion,” which concludes the consulta-
tion process. 50 C.F.R. 402.14(/)(1) (2013). In fact, “the
regulations forbid the Services from issuing the final
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opinion before the agency has had time to comment on
the draft.” App., infra, 30a (Wallace, J., dissenting in
part); see 50 C.F.R. 402.14(g)(5) (2013).

The record of this case is equally clear about the court
of appeals’ error on this point: the NMFS official who
oversaw this Section 7 consultation explained in a decla-
ration that “[b]y providing a draft for transmission to an-
other agency, [a Service] is not rendering a final decision.
The document remains a draft and is subject to change
until final signature.” C.A. E.R. 44. The FWS decision-
maker similarly declared that, because the Services de-
termined that additional consultation was needed here,
FWS’s draft biological opinion was “never signed by
[him] and distributed to EPA as [FWS’s] official prelim-
inary position.” Id. at 59.

c. The court of appeals also went astray by drawing
the wrong conclusions from EPA’s decision to revise its
draft Intake-Structures Rule before the Services issued
final biological opinions on the prior version. The court
appeared to view EPA’s “November 2013 proposed rule”
as an agency action distinet from the “March 2014
revised, proposed rule,” and to proceed on the assump-
tion that the Services had effectively engaged in two
distinct consultations, each of which must have culmi-
nated in distinet final decisions by the Services. App.,
mfra, 18a (“[T]he December 2013 draft jeopardy opin-
ions *** represent the final view of the Services
regarding the then-current November 2013 proposed
rule; the May 2014 no jeopardy opinion represents the
final view of [the] Services regarding the later March
2014 revised, proposed rule.”); see id. at 26a. That
understanding of the Section 7 consultation process is
mistaken for two reasons.
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First, the Section 7 consultation process cannot be
artificially bifurcated as the court of appeals suggested.
As described above, the Section 7 process is designed to
be cooperative and to facilitate input and changes from
either the Services or the action agency that arise from
their discussions. The record of this case demonstrates
that all of the draft documents at issue were part of
a single consultation process on development of an
Intake-Structures Rule. See C.A. E.R. 44-45, 59-60.
That process ultimately culminated in the Services’ for-
mal issuance of a joint final biological opinion and EPA’s
promulgation of a final rule. See 50 C.F.R. 402.14(1)(1)
(2013) (the consultation process ends with “issuance of
the biological opinion”). The Services’ prior draft opin-
ions considering a prior version of the EPA rule re-
tained their status as drafts throughout that single
decisionmaking process.

Second, even if the court of appeals had been correct
to view the December 2013 draft opinions as part of a
distinct deliberative process, the most that could be said
is that the Services abandoned those drafts when EPA
modified the version of the Intake-Structures Rule that
was the subject of those drafts. And contrary to the
court of appeals’ decision below, abandonment does not
elevate a draft document into a final decision. See F'lor-
1da House of Representatives v. United States Dep’t of
Commerce, 961 F.2d 941, 950 (11th Cir.) (“draft policy
options which are ultimately rejected are protected
from disclosure under the deliberative process privi-
lege”) (citing Pies v. United States Internal Revenue
Serv., 668 F.2d 1350, 1353 (D.C. Cir. 1981)), cert. dis-
missed, 506 U.S. 969 (1992). A comparable situation
would arise if, for example, the Services transmitted a
draft opinion to an action agency for review per 50 C.F.R.
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402.14(g)(5) (2013), and in response, the agency decided
to forgo the proposed action altogether. At that point,
the Services could sensibly stop work on their opinion as
well, there being no need for a final biological opinion.
See 50 C.F.R. 402.14(1)(2) (2013). The draft opinion in that
scenario would plainly remain only a draft that “d[id] not
ripen into [an] agency decision[].” Sears, 421 U.S. at 151
n.18. And the deliberative process privilege would con-
tinue to apply to such a draft. Asthen-Judge Kavanaugh
explained, a draft that “died on the vine * * * is still a
draft,” and therefore remains privileged. National
Security Archive, 752 F.3d at 463. Such “documents are
no less drafts than the drafts that actually evolve into
final Executive Branch actions.” Ibid.

B. The Question Presented Warrants Review

This Court should grant a writ of certiorari to review
the court of appeals’ erroneous holdings regarding the
deliberative process privilege. The decision below is not
only clearly wrong, it is also in serious tension with
decisions of this Court and other courts of appeals,
including the decision of the Second Circuit holding that
the Services had properly invoked the deliberative pro-
cess privilege for, inter alia, the same draft biological
opinions at issue here. And if the Ninth Circuit’s deci-
sion is left standing, it would threaten to chill the candid
interagency exchange that is the very purpose of the
privilege and the Section 7 consultation process.

1. a. The court of appeals’ conclusion that draft doe-
uments can be treated as “final” agency decisions flows
from its cramped reading of this Court’s decision in
Sears. That case involved a FOIA request for memo-
randa and related documents “generated by the Office
of the General Counsel [of the National Labor Relations
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Board] in the course of deciding whether or not to per-
mit the filing with the Board of unfair labor practice
complaints.” Sears, 421 U.S. at 136. This Court ex-
plained that “an understanding of the function of the
documents in issue in the context of the administrative
process which generated them” was “[c]rucial” to apply-
ing the deliberative process privilege, id. at 138, and the
Court then examined the relevant agency procedures in
detail, 7d. at 155-160.

Here, rather than apply Sears’s teaching to assess
the application of the privilege by considering the
administrative process of interagency consultation under
ESA Section 7—especially the requirement that the
Services share a draft opinion with EPA upon request
so that EPA can share comments before the Service
issues a final biological opinion—the court of appeals
stated that “a document’s origins as part of the inter-
agency consultation process between the EPA and the
Services only relate to a threshold requirement for
applying Exemption 5—that the document is an ‘inter-
agency or intra-agency memorandum.” App., infra,
13a-14a (citation omitted). Thus, once the court deter-
mined that the drafts at issue here were interagency
memoranda, the court gave no further meaningful con-
sideration to the applicable administrative process dic-
tating that draft opinions remain drafts throughout the
back-and-forth consultation, which concluded only upon
issuance of a final biological opinion.

b. Itis also difficult to reconcile the court of appeals’
decision with this Court’s holding in Grumman Aircraft
that FOIA Exemption 5 “does not distinguish between
inter-agency and intra-agency memoranda.” 421 U.S.
at 188. Grumman Aircraft shows that the court of ap-
peals erred by distinguishing the December 2013 draft
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biological opinions—which the Services were preparing
for transmission to EPA in the ongoing consultation
process—from a draft opinion “circulated internally”
within an agency for comment or reflecting only the
views of “lower level employees,” which the court
acknowledged would be protected. App., infra,25a, 28a.

This Court in Grumman Aircraft explained that,
through Exemption 5, “Congress plainly intended to
permit one agency possessing decisional authority to
obtain written recommendations and advice from a sep-
arate agency not possessing such decisional authority
without requiring that the advice be any more disclosa-
ble than similar advice received from within the agency.”
421 U.S. at 188. That reasoning supports the privileged
status of the draft documents in this case, as Judge Wal-
lace explained in his dissent below: “[T]he Services had
decisional authority in preparing the opinions, but
sought advice from the EPA about the decision,” which
Grumman Avrcraft teaches “is precisely the type of
inter-agency process that Congress designed the privi-
lege to protect.” App., infra, 34a. The court of appeals’
response was to acknowledge that comments on draft
biological opinions sent back to the Services by EPA
would likely receive interagency protection under the
deliberative process privilege, id. at 23a-24a, yet to re-
fuse to find that the drafts that the Services had pre-
pared to send (but did not send) to EPA in the first place
to elicit such comments are protected by the privilege.
Grumman Aircraft does not support any such distine-
tion. For a privilege to be effective in an interagency
consultation process, it must protect communication
running both ways.

Grumman Aircraft also undermines the court of
appeals’ suggestion that the draft biological opinions at
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issue here were not privileged because the FWS draft
had received edits from the FWS decisionmaker. See
App., infra, 19a. This Court in Grumman Aircraft held
that reports prepared for discussion were protected by
the deliberative process privilege even though the
authors of the reports would be among those participat-
ing in the final decision. 421 U.S. at 189-190. The court
of appeals’ assumption that the draft documents here
must have been final because decisionmakers worked
on them ignores this Court’s recognition that deci-
sionmakers often create drafts for purposes of discus-
sion, and those drafts remain privileged drafts. See id.
at 190 (it is error to assume that drafts “always disclose
the final views” of the author).

c. In addition, the Ninth Circuit’s decision departs
from the approach to the deliberative process taken by
other courts of appeals. As explained above, the Ninth
Circuit’s reasoning cannot be squared with the D.C.
Circuit’s decision in National Security Archive, which
rejected the contention that FOIA required disclosure
of a draft, never-released volume of the Central Intelli-
gence Agency’s official history of the Bay of Pigs inva-
sion. 752 F.3d at 461-462. Whereas the court of appeals
here thought it crucial that the December 2013 draft
opinions marked (in the court’s estimation) the Services’
last word on the then-existing version of EPA’s draft
Intake-Structures Rule, App., infra, 18a, 26a, the D.C.
Circuit found it inconsequential that no final version of
the draft history was ever produced. National Security
Archive, 752 F.3d at 463. Then-Judge Kavanaugh ex-
plained the commonsense proposition that “[t]here may
be no final agency document because a draft died on
the vine. But the draft is still a draft and thus pre-
decisional and deliberative.” Ibid. The Second Circuit
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similarly held that “a draft of a proposed op-ed article”
that “was never published” remained exempt from dis-
closure. ACLU v. United States Dep’t of Justice,
844 F.3d 126, 133 (2016). And the Eleventh Circuit in
Florida House of Representatives “hal[d] no problem”
concluding that the deliberative process privilege
applied to a proposed methodology for the census “that
eventually was rejected by the person in charge.”
961 F.2d at 949-950.

Notably, the Second Circuit has concluded that the
very same draft documents at issue here are protected
by the deliberative process privilege. On petitions for re-
view of the Services’ final joint opinion, the Second Cir-
cuit sustained the Services’ invocation of the privilege
over several draft documents created during the consul-
tation process—including the two December 2013 draft
biological opinions at issue in this case. See Cooling
Water Intake Structure Coal. v. United States Envtl.
Prot. Agency, 905 F.3d 49, 65 n.9 (2018). The Ninth Cir-
cuit attempted to distinguish that decision on the
ground that the Second Circuit had invoked the pre-
sumption of regularity afforded to an agency’s certifica-
tion of the administrative record. App., infra, 14a n.8.
But the court did not engage with the Second Circuit’s
legal determination that the agencies had properly
invoked the deliberative process privilege.

2. Without further review by this Court, the Ninth
Circuit’s refusal to uphold invocation of the deliberative
process privilege in the ESA Section 7 consultation here
threatens to undermine confidence in the ability of prin-
cipal decisionmakers to reserve their prerogative to
withhold final approval of a decision until the deci-
sionmaker decides that it should take effect.
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In addition, by diminishing the clarity that attaches
to requisite formalities in agency administration, such
as a signature or public issuance, the decision below
threatens to create uncertainty within government
agencies about when their drafts may cease to be pro-
tected as deliberative documents. The possibility that
drafts exchanged between the Services and an action
agency will be subject to compelled disclosure—and
that even drafts being prepared for transmission to the
action agency will be discoverable—would threaten to
undermine the “open and frank discussion” that Con-
gress sought to protect in adopting FOIA Exemption 5,
with an attendant threat to diminish “‘the quality of
agency decisions’” overall. Klamath Water Users,
532 U.S. at 8-9 (quoting Sears, 421 U.S. at 151); see
Sears, 421 U.S. at 150 (“The point, plainly made in the
Senate Report [for FOIA], is that the ‘frank discussion
of legal or policy matters’ in writing might be inhibited
if the discussion were made public; and that the ‘deci-
sions’ and ‘policies formulated’ would be the poorer as a
result.”) (quoting Senate Report 9). As then-Judge
Kavanaugh explained, this Court “has said[ that] an
uncertain privilege is ‘little better than no privilege at
all.”” National Security Archive, 752 F.3d at 463 (quot-
ing Upjohn Co. v. United States, 449 U.S. 383, 393
(1981)).*

4 Inthe court of appeals, respondent “ma[de] much of the fact that
‘the Services typically include draft biological opinions in their
administrative records.”” App., infra, 35a (Wallace, J., dissenting in
part). But regardless of the frequency with which that has occurred,
as Judge Wallace correctly recognized, “the government’s waiver of
privilege in some contexts does not waive the privilege here, a point
that [respondent] concede[d]” below. Ibid. (citation omitted).
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The court of appeals erroneously viewed as sufficient
indicators of finality the fact that the FWS draft had
been edited by a decisionmaker; that the draft did not
contain margin notes; that an employee stated that the
draft was ready for the autopen; that NMFS was pre-
paring talking points; and that a draft document con-
tained the “agency’s seal/header.” App., infra, 18a-19a,
25a. But the court did not explain the relative signifi-
cance of those various facts. The inherent unpredicta-
bility of the Ninth Circuit’s “close enough” ruling on
finality threatens to chill the deliberative process for
the many federal agency actions affected by ESA Sec-
tion 7.

At the same time, the decision below fails to meaning-
fully advance FOIA’s “core purpose” of “‘contribut[ing]
significantly to public understanding of the operations
or activities of the government.”” United States Dep’t
of Justice v. Reporters Comm. for Freedom of the Press,
489 U.S. 749, 775 (1989) (emphasis omitted; brackets in
original). The deliberative process privilege not only
protects the capacity for open and frank discussions
within and among agencies; it also “protects the integ-
rity of the decision-making process itself by confirming
that ‘officials should be judged by what they decided,
not for matters they considered before making up their
minds.””  Jordan v. United States Dep’t of Justice,
591 F.2d 753, 773 (D.C. Cir. 1978) (en banc) (brackets
and citation omitted), overruled in part on other
grounds by Crooker v. Bureau of Alcohol, Tobacco &
Firearms, 670 F.2d 1051 (D.C. Cir. 1981) (en banec). The
disclosure of the Services’ draft biological opinions here
suggesting potential reasons for a decision that the Ser-
vices did not adopt creates a risk of confusing and mis-
leading the public. See Grumman Aircraft, 421 U.S. at
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186. And in any event, “[t]he public is only marginally
concerned with reasons supporting a [decision] which
an agency has rejected.” Ibid. (citation omitted; second
set of brackets in original).

CONCLUSION
The petition for a writ of certiorari should be granted.
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ORDER

The Opinion filed December 21, 2018 and reported at
911 F.3d 967 is hereby amended. The amended opinion
will be filed concurrently with this order.

A majority of the panel has voted to deny the petition
for panel rehearing. The full court was advised of the
petition for rehearing en banc. No judge requested a
vote on whether to rehear the matter en banc pursuant
to Fed. R. App. P. 35(f). The petition for panel rehear-
ing and the petition for rehearing en banc are DENIED.

Future petitions for rehearing or rehearing en banc
will not be entertained in this case.

OPINION
BERG, District Judge:

Across the United States, thousands of large indus-
trial facilities, power plants, and other manufacturing
and processing complexes draw billions of gallons of wa-
ter each day from lakes, rivers, estuaries and oceans in
order to cool their facilities through cooling water intake
structures." These structures can harm fish, shellfish,
and their eggs by pulling them into the factory’s cooling
system; they can injure or kill other aquatic life by gen-
erating heat or releasing chemicals during cleaning pro-
cesses; and they can injure larger fish, reptiles and mam-
mals by trapping them against the intake screens.” Sec-
tion 316(b) of the Clean Water Act, 33 U.S.C. § 1326(b),
directs the Environmental Protection Agency (EPA) to

b Riverkeeper, Inc. v. EPA, 358 F.3d 174, 181 (2d Cir. 2004).

z See Cooling Water Intakes, Envtl. Protection Agency, https:/
www.epa.gov/cooling-water-intakes.
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regulate the design and operation of cooling water in-
take structures to minimize these adverse effects.

In April 2011, the EPA proposed new regulations un-
der Section 316(b) for cooling water intake structures.
76 Fed. Reg. 22,174 (April 20, 2011). The final rule was
published in the Federal Register in August 2014. Final
Regulations to Establish Requirements for Cooling Wa-
ter Intake Structures, 79 Fed. Reg. 48,300 (Aug. 15, 2014)
(to be codified at 40 C.F.R. pts. 122 & 125). As part of
the rule-making process, EPA consulted with Appellants,
the United States Fish and Wildlife Service (FWS) and
the National Marine Fisheries Service (NMF'S) (collec-
tively, the Services), about the impact the regulation
might have under the Endangered Species Act (ESA).
Section 7 of the ESA and implementing regulations re-
quire federal agencies to consult with the Services when-
ever an agency engages in an action that “may affect” a
“listed species” (i.e., one that is protected under the ESA).
50 C.F.R. § 402.14(a). The purpose of the consultation
is to ensure that the agency action is “not likely to jeop-
ardize the continued existence” or “result in the destruc-
tion or adverse modification of habitat” of any endangered
or threatened species. 16 U.S.C. § 1536(a)(2); 50 C.F.R.
§ 402.14(a). As part of this Section 7 consultation pro-
cess, the Services must prepare a written biological opin-
ion on whether the proposed agency action is one that
poses “jeopardy” or “no jeopardy” to the continued ex-
istence of a listed species or critical habitat. 50 C.F.R.
§ 402.14(h)(3). Ifthe opinion concludes that the agency
action causes “jeopardy,” the Services must propose “rea-
sonable and prudent alternatives” (RPAs) to the action
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that would avoid jeopardizing the threatened species.
16 U.S.C § 1536(b)(3)(A); 50 C.F.R. § 402.14(2)(8), (h)(3).?

Appellee, the Sierra Club, made a Freedom of Infor-
mation Act (“FOIA”) request to the Services for records
generated during the EPA’s rule-making process con-
cerning cooling water intake structures, including docu-
ments generated by the Services as part of an ESA Sec-
tion 7 consultation about the rule. The Services with-
held a number of the sought-after records under “Ex-
emption 5” of FOIA, which shields documents subject to
the “deliberative process privilege” from disclosure. See
5 U.S.C. § 552(b)(5); see also Kowack v. U.S. Forest
Serv., 766 F.3d 1130, 1135 (9th Cir. 2014). The district
court determined that 12 of the 16 requested records
were not protected by the privilege, in whole or in part,
and ordered the Services to turn them over to the Sierra
Club. The Services now appeal. We affirm in part and
reverse in part.

I. BACKGROUND
a. Factual History

In 2012, the EPA began an informal consultation pro-
cess with the Services about a proposed rule for regulat-
ing the requirements governing the operation of cooling
water intake structures. The EPA requested a formal
consultation on the proposed rule in 2013. On Novem-
ber 4, 2013, the Services received a revised version of
the proposed rule from the Office of Management and

3 The Second Circuit in a consolidated case recently denied a peti-
tion to review several challenges to this final rule under the Clean
Water Act, the Administrative Procedures Act, and the Endangered
Species Act. Cooling Water Intake Structure Coal. v. EPA, 898 F.3d
173 (2d Cir. 2018), amended, 2018 WL 4678440 (2d Cir. Sept. 27, 2018).
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Budget (OMB). On November 15, 2013, the Services
sent a “Description of the Action” (i.e. a summary of
what the Services thought the proposed rule set out to
do) to the EPA. Finally, on November 26, 2013, the
EPA responded with corrections to the Services’ de-
scription of the rule and the Services incorporated the
EPA’s corrections. The EPA and the Services tenta-
tively agreed that the FWS and NMF'S would each pro-
vide a draft biological opinion to the EPA by December
6, 2013, and a final opinion by December 20, 2013.

After reviewing the November 2013 proposed rule,
both Services prepared draft opinions finding that the
rule in its then-current form was likely to cause jeop-
ardy for ESA-protected species and negatively impact
their designated critical habitats. The Services also
proposed RPAs to accompany those jeopardy opinions.
At the same time, NMF'S discussed whether the jeop-
ardy opinions should be sent to “the Hill” or OMB, or
posted to its docket, which was publicly available at reg-
ulations.gov.

NMFS completed its draft jeopardy opinion on De-
cember 6, 2013 and FWS completed its draft jeopardy
opinion on December 9, 2013, both for transmission to
the EPA. The ESA regulations require that the Services
make draft opinions available to the Federal agency that
initiated the formal consultation upon request. 50 C.F.R.
§ 402.14(g)(5). Here, the Services sent the EPA por-
tions of its December 2013 draft jeopardy opinions, but
never formally transmitted them in their entirety.

On December 12, 2013, the FWS Deputy Solicitor
called and emailed the EPA General Counsel to “touch
base ... about transmitting a document to EPA.”
He also emailed “the current draft RPAs” to the EPA
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that same day. On December 17, 2013, the NMF'S sent
a “Revised Combined NMFS and USFWS RPA” to the
EPA. The Services have further indicated in their brief-
ing that they also provided other unspecified portions of
the draft jeopardy opinions to the EPA.

After the transmission of these partial December 2013
jeopardy biological opinions and accompanying docu-
ments, the EPA issued a new version of the rule, the “fi-
nal Rule and Preamble,” which it sent to the Services on
March 14, 2014. On April 7, 2014, NMFS employees
completed and internally circulated a draft of another
jeopardy biological opinion. During this same time
frame, the Services and the EPA discussed whether the
EPA agreed with the Services’ interpretation and un-
derstanding of the March 2014 final rule: On March
31, 2014 the Services sent the EPA a document “seeking
clarification on the Services’ understandings of key ele-
ments in EPA’s proposed action.” On April 8, 2014,
EPA “provided confirmation on the Services’ descrip-
tion and understanding of the key elements of EPA pro-
posed action.” Finally, on May 19, 2014, the Services
issued a joint final “no jeopardy” biological opinion re-
garding the March 2014 final rule. The EPA issued the
regulation that same day, and it was published in the
Federal Register on August 15, 2014. Final Regula-
tions to Establish Requirements for Cooling Water In-
take Structures, 79 Fed. Reg. 48,300.

On August 11, 2014, the Sierra Club submitted FOIA
requests to the Services for records related to this ESA
Section 7 consultation. In response, the Services pro-
duced a large quantity of documents (some of which
were partially redacted). The Services withheld other
documents under FOIA Exemption 5, which protects
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“inter-agency or intra-agency memorandums or letters
that would not be available by law to a party other than
an agency in litigation with the agency.” 5 U.S.C.
§ 552(b)(5).

In summary, the key chronological dates in this FOTA
dispute are:

June 18, 2013: EPA initiates formal consulta-
tion under ESA Section 7 with the Services re-
garding the proposed rule.

November 4, 2013: The Services receive the most
recent version of the EPA’s proposed rule from
OMB.

November 15, 2013: The Services send the De-
scription of the Action (i.e. a summary of their
understanding of the proposed rule) to the EPA
for review.

November 26,2013: EPA sends the Services its
corrections and comments on the Description of
the Action, which the EPA incorporated into
the final description of the November 2013 pro-
posed rule.

December 3, 2013: The Services inform the EPA
that their draft opinions are “jeopardy opin-

ions” and will be completed on or around De-
cember 6, 2013.

December 6, 2013: NMFS completes its draft
jeopardy opinion.

December 9,2013: FWS completes its draft jeop-
ardy opinion.



8a

e  December12,2013: FWS Deputy Solicitor calls
the EPA General Counsel to “touch base
about transmitting a document to EPA.”

o December 12 & 17, 2013: The Services email two
RPAs—written to accompany the draft jeopardy
opinions—to the EPA.

o March 14, 2014: EPA sends the Services a new,
final rule for review and Biological Opinion anal-
ysis.

. March 31, 2014: The Services send the EPA
a document requesting clarification regarding
their understanding of elements of the final rule.

e  April 7,2014: NMFS employees internally cir-
culate a draft jeopardy biological opinion relat-
ing to the March 14, 2014 proposed rule; this
draft is not sent to EPA.

e  April 8 2014: EPA confirms the Services’ in-
terpretations and understanding of the final rule
contained in the Services’ clarification document.

. May 19, 2014: The Services issue a joint final
no jeopardy biological opinion regarding the
March 14, 2014 proposed rule.

b. Procedural History

On December 21, 2015, the Sierra Club filed suit
against the Services, arguing that they had improperly
withheld documents under FOIA Exemption 5. The
parties filed cross-motions for summary judgment re-
garding their release. During and after that hearing
the district court and the parties narrowed the list of
contested documents to 16. The district court found
that 4 of the disputed documents were fully protected
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under Exemption 5 but ordered that the Services pro-
duce one document in part and the other eleven in full.!
The Services timely appealed the district court’s order
to produce the documents, and the parties stipulated to
stay of production pending appeal.’

The documents at issue on appeal—those that the
district court found were not exempt from disclosure—
were submitted to the panel under seal for in camera
review. They are:

1. Biological Opinions

i. “NMFS 44516.1”: A 289-page
NMFS draft jeopardy biological
opinion dated December 6, 2013;

ii. “FWS 252”: A 72-page FWS
draft jeopardy biological opinion
dated December 9, 2013;

4 Although the district court initially cited the correct test for
FOIA Exemption 5—that exempt documents must be both “pre-
decisional” and “deliberative” to avoid disclosure—the test it applied
to each document was whether it was a “relatively polished draft”
that contained “subjective comments, recommendations, or opinions.”
These factors, though they might bear on whether a document was
“pre-decisional” or “deliberative,” are not dispositive—and to the ex-
tent the district court’s analysis depended solely on these factors, it
was in error. Because the standard of review on appeal from an
Exemption 5 challenge is de novo, however, we have examined each
of the contested documents to determine whether they satisfy the
“pre-decisional” and “deliberative” test.

5 Sierra Club did not cross-appeal to challenge the district court’s
holding that four of the requested documents were completely pro-
tected under Exemption 5.
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iii. “NMFS 5427.17: A 334-page
NMFS draft jeopardy biological
opinion dated April 7, 2014;°

2. Reasonable and Prudent Alternatives
(RPAs)

i. “FWS 279”: A 4-page FWS
RPA, dated December 17, 2013;

ii. “FWS 308”: A 3-page FWS
RPA, dated December 18, 2013;

iii. “FWS 555”: A 2-page FWS
RPA, dated March 6, 2014.

3. Other Documents

i.  “NMFS 61721”: A 1-page sta-
tistical table showing estimated
aggregate effects of cooling wa-
ter intake structure facilities on
protected species;

ii. “NMFS 5597.1”: A 2-page doc-
ument that describes steps that
facility owners/operators must
take if abalone, an endangered
species, is affected by their cool-
ing water intake structures;

6 The draft opinion itself is undated. The district court opinion
states that it was dated April 4, 2014, but the affidavit submitted on
behalf of the agency that created it states it was sent via email on
April 7, 2014. We therefore refer to it as the April 7, 2014 draft
opinion.
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iv.

vi.
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“NMFS 7544.2”: A 15-page doc-
ument on Anadromous Salmonid
Requirements that provides cri-
teria and guidelines to be utilized
by owner/operators in the devel-
opment of downstream migrant
fish screen facilities for hydroe-
lectric, irrigation, and other wa-
ter withdrawal projects;

“NMFS 37695”: A 2-page docu-
ment that lists the steps that
owner/operators must follow if a
seal, sea lion, or fur seal, or their
designated critical habitat, may
be affected by a cooling water in-
take structure;

“NMFS 37667”: A 3-page docu-
ment that lists the steps that
owner/operators must follow if
sea turtles are affected by their
cooling water intake structures;

“NMFS 14973”: A 5-page docu-
ment that lists the terms and
conditions with which the EPA
and an owner/operator must com-
ply in order to be exempt from
Section 9 of the ESA. These
terms and conditions involve the
protocols for dealing with sea
turtles near cooling water intake
structures. The district court
held NMFS could redact one
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sentence but had to disclose the
rest of the document.

II. STANDARD OF REVIEW

In FOIA cases, this court reviews summary judgment
determinations de novo. Amnimal Legal Def. Fund v.
U.S. Food & Drug Admin., 86 F.3d 987, 990 (9th Cir.
2016) (en banc).

III. DISCUSSION

Section 522 of Title 5, FOIA, “mandates a policy of
broad disclosure of government documents.” Maricopa
Audubon Soc. v. U.S. Forest Serv., 108 F.3d 1082, 1085
(9th Cir. 1997) (Maricopa I) (quoting Church of Scien-
tology v. Dep’t of the Army, 611 F.2d 738, 741 (9th Cir.
1979) (internal quotations omitted)). Agencies may with-
hold documents only pursuant to the exemptions listed
in § 552(b). See id."

Here, the Services argue that the 12 documents the
district court ordered them to produce to the Sierra
Club are protected under § 552(b)(5) (Exemption 5).
Under Exemption 5, FOIA’s general requirement to
make information available to the public does not apply

" In 2016, Congress amended FOIA by adding another require-
ment that agencies must meet before exempting material from dis-
closure. See FOIA Improvement Act of 2016, Pub. L. No. 114-185,
130 Stat. 538 (2016). Under the amended law, an agency “shall
withhold information” under the FOIA “only if the agency reasona-
bly foresees that disclosure would harm an interest protected by
an exemption” or “disclosure is prohibited by law.” 5 U.S.C.
§ 552(a)(8)(A)(i). This new “foreseeable harm” requirement does
not apply to Sierra Club’s FOIA request because the amendment
only applies to a “request for records ... made after the date
of enactment,” which was June 30, 2016. Pub. L. No. 114-185, § 6,
130 Stat. 538, 545.
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to “inter-agency or intra-agency memorandums or let-
ters that would not be available by law to a party other
than an agency in litigation with the agency. ”
5 U.S.C. § 552(b)(5).

This exemption has been interpreted as coextensive
with all civil discovery privileges. NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 149 (1975). The particu-
lar privilege the Services have claimed here is the “de-
liberative process privilege,” which permits agencies to
withhold documents “to prevent injury to the quality of
agency decisions by ensuring that the frank discussion
of legal or policy matters in writing, within the agency,
is not inhibited by public disclosure.” Maricopa Audu-
bon Soc. v. U.S. Forest Serv., 108 F.3d 1089, 1092
(9th Cir. 1997) (Maricopa II) (quoting NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 150-51 (1975) (internal quo-
tations omitted)).

Because FOIA is meant to promote disclosure, its ex-
emptions are interpreted narrowly. Assembly of Cal.
v. U.S. Dep’t of Commerce, 968 F.2d 920 (9th Cir. 1992)
(citing Dep’t of Justice v. Julian, 486 U.S. 1, 8 (1988)).
The dissent argues that because the FOIA Exemption 5
privileges “inter-agency or intra-agency memorandums
or letters” and because the documents at issue here
were transmitted between agencies, they should be ex-
empt from disclosure. We agree that the documents
must be considered in the context in which they were
produced, Sears, Roebuck & Co., 421 U.S. at 138. But
a document’s origins as part of the inter-agency consul-
tation process between the EPA and the Services, see
50 C.F.R. § 402.14(a), only relate to a threshold require-
ment for applying Exemption 5—that the document is
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an “inter-agency or intra-agency memorandum.” Be-
yond that threshold, “to qualify [under the deliberative
process privilege] a document must thus satisfy two con-
ditions: its source must be a Government agency and it
must fall within the ambit of a privilege against discov-
ery under judicial standards that would govern litigation
against the agency that holds it.” Dep’t of Interior v.
Klamath Water Users Protective Assn, 532 U.S. 1, 8
(2001).

This circuit has defined the ambit of the deliberative
process privilege under Exemption 5 narrowly. It “ap-
plies only if disclosure of the materials would expose an
agency’s decision-making process in such a way as to
discourage candid discussion within the agency and
thereby undermine the agency’s ability to perform its
functions.” Kowack, 766 F.3d at 1135 (quoting Mari-
copa 11, 108 F.3d at 1093) (internal quotations omitted)
(finding the Forest Service had not sufficiently demon-
strated that disclosure of redacted portions of an intra-
agency investigative report regarding alleged employee
misconduct contained more than factual, i.e., delibera-
tive, content).

The Services therefore bear the burden of proving
that the documents they maintain should be exempt
from disclosure are both “pre-decisional and delibera-
tive.” Carter v. Dep’t of Commerce, 307 F.3d 1084,
1089 (9th Cir. 2002) (internal quotations omitted).”

8 In Cooling Water Intake Structure Coal. v. EPA, 898 F.3d 173
(2d Cir. 2018), amended, 2018 WL 4678440 (2d. Cir. Sep. 27, 2018),
the plaintiffs asked to supplement the certified record with what ap-
pear to be the same documents at issue in this case. 2018 WL
3520398 at *7n.9. Finding “nothing in the privilege log that would
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These pre-decisional and deliberative prongs are an-
alyzed separately although the issues they address over-
lap. Assembly of Cal., 986 F.2d at 920. For the rea-
sons explained below, we conclude that the December
2013 draft jeopardy biological opinions (NMF'S 44516.1
and FWS 252), the accompanying statistical table
(NMF'S 61721), the accompanying instructional docu-
ments (NMFS 5597.1, NMFS 7544.2, NMFS 37695,
NMF'S 37667, NMF'S 14973.1), and the March 2014 RPA
(FWS 555) were not both pre-decisional and delibera-
tive. We therefore AFFIRM in part the district court’s
summary judgment order requiring the production of
these records. There is, however, sufficient support
for concluding the December 2013 RPAs (FWSS 279, 308)
and the April 2014 draft jeopardy opinion (NMFS

disturb the ‘presumption of regularity’ afforded to the agencies’ cer-
tified record,” id. (citing Citizens to Pres. Overton Park, Inc. v.
Volpe, 401 U.S. 402, 415 (1971)), the Second Circuit denied this mo-
tion in a footnote, noting that the EPA had “produced a privilege log
that adequately describes the nature of [the requested documents]
and their rationale for classifying [them] as deliberative and there-
fore privileged,” and thus the Agency had satisfied their obligation
under Fed. R. Civ. P. 26(b)(5)(A)(ii) (requiring that a party claiming
privilege describe the privileged documents in a manner that al-
lowed other parties to assess the claim). Cooling Water Intake
Structure Coal., 2018 WL 4678440 at *7 n.9. Cooling Water Intake
did not, however, analyze whether the reasons given in the privilege
log for the claims of privilege were justified. Instead, the Second
Circuit applied a “presumption of regularity” regarding the admin-
istrative record, not applicable here. It did not address whether
the EPA had carried a burden of showing that the documents at is-
sue were both deliberative and predecisional, as we must do to de-
termine whether they should be disclosed under FOIA, Carter,
307 F.3d at 1089. Given the different burdens, we do not believe
that the footnote in that decision suggests a different result than the
one we reach.



16a

5427.1) were pre-decisional and deliberative. Because
these records satisfy the standard for non-disclosure un-
der FOIA Exemption 5, we REVERSE the district court’s
order for their production.

a. Pre-decisional

A document is pre-decisional if it is “prepared in or-
der to assist an agency decision-maker in arriving at his
decision, and may include recommendations, draft docu-
ments, proposals, suggestions, and other subjective docu-
ments which reflect the personal opinions of the writer
rather than the policy of the agency.” Assembly of Cal.,
968 F.2d at 920 (citation and internal quotations omit-
ted). The agency requesting the exemption “must iden-
tify a specific decision to which the document is pre-
decisional.” Maricopa 11,108 F.3d at 1094.

Here, the Services argue that the December 2013 and
April 2014 jeopardy opinions, the three RPAs, and all of
the other statistical and instructional documents pre-
date the May 2014 “no jeopardy” opinion and are thus
pre-decisional as to that final opinion.

1. April 2014 NMFS Draft Biological
Opinion

We agree that the April 2014 draft jeopardy opinion
(NMFS 542.71) was prepared as an internal agency doc-
ument. It was only circulated between groups of NMFS
employees, and there is nothing in the record that indi-
cates that the jeopardy finding was communicated even
informally to the EPA. Where one document reflects
an earlier position of the agency—as the April 2014 draft
jeopardy opinion does here when compared with the
May 2014 final no jeopardy opinion—it is pre-decisional
as to the issues addressed in both. See Nat. Wildlife
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Fed., 861 F.2d at 1120 (documents that were “working
drafts” subject to revision are pre-decisional). In other
words, it does not appear to represent the conclusion of
the agency on the likely impact of the final March 2014
rule, but rather is an interim step, communicated only
internally within NMFS. The document expressed the
agency staff’s initial opinion as to the rule. NMF'S never
adopted that opinion as the agency’s; instead, the NMFS
ultimately joined the FWS in a final joint no jeopardy
opinion in May 2014 regarding the final March 2014 rule.’

2. RPAs

We also agree that the December 2013 RPAs (FWS
279, 308) are pre-decisional because they appear to be
earlier drafts of the third, March 2014 RPA (FWS 555).
In other words, the December 2013 RPAs do not reflect
the FWS’ final position regarding the kinds of changes
the November 2013 version of the rule needed in order
to comply with the ESA. The December 2013 RPAs, but
not the March 2014 RPA, are therefore pre-decisional.

® We recognize the difference between the NMFS April 2014
“jeopardy opinion” and the NMFS and FWS joint May 2014 “no-
jeopardy” opinion, both of which address the March 2014 proposed
EPA rule. The cover letter transmitting the final “no jeopardy”
opinion of May 19, 2014 explains that its opinion is based in part on
“the Services’ interpretations of that rule as agreed upon by EPA on
April 8 2014.” These interpretations—obviously considered of key
importance to the Services—were agreed to by EPA during the same
time frame that NMFS was preparing its earlier jeopardy opinion,
which it ultimately decided not to send. Beyond this, we do not
know why NMF'S decided to join the final “no jeopardy” opinion af-
ter its staff earlier proposed reaching the opposite conclusion. But
“back-and-forth” debate is precisely the type of deliberative process
that Exemption 5 protects.
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3. 2013 Draft Biological Opinions

We disagree with the Services, however, that the De-
cember 2013 draft jeopardy opinions (NMFS 44516.1;
FWS 252) are pre-decisional. These two jeopardy opin-
ions represent the final view of the Services regarding
the then-current November 2013 proposed rule; the May
2014 no jeopardy opinion represents the final view of
Services regarding the later March 2014 revised, pro-
posed rule.

Both the Supreme Court and this court have held
that the issuance of a biological opinion is a final agency
action. Bennet v. Spear, 520 U.S. 154, 178 (1997); Ctr.
for Biological Diversity v. U.S. Fish & Wildlife Serv.,
450 F.3d 930, 940 (9th Cir. 2006). So our focus is on
whether each document at issue is pre-decisional as to a
biological opinion, not whether it is pre-decisional as to
the EPA’s rulemaking. Although the December 2013
biological opinions in this case were not publicly issued,
they nonetheless represent the Services’ final views and
recommendations regarding the EPA’s then-proposed
regulation. The purpose of the December 2013 jeop-
ardy biological opinions and their accompanying docu-
ments was not to advise another decision-maker higher
up the chain about what the Service’s position should be
on the proposed rule. Instead, these opinions, created
pursuant to an ESA Section 7 formal consultation, con-
tain the final conclusions by the final decision-makers—
the consulting Services—regarding whether a proposed
regulation will harm protected species and habitat.
See 50 C.F.R. 402.14(h)(3) (a biological opinion is “[t]he
Service’s opinion on whether the action is likely to jeop-
ardize the continued existence of listed species. ... 7”)
(emphasis added).
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Where, as here, a document is created by a final
decision-maker and represents the final view of an en-
tire agency as to a matter which, once concluded, is a
final agency action independent of another agency’s use
of that document, it is not pre-decisional. Cf. Maricopa
11,108 F.3d at 1094 (Forest Service’s internal investiga-
tive report was prepared to advise the Chief of the For-
est Service on how the agency should respond to miscon-
duct allegations and was thus pre-decisional); Kowack v.
U.S. Forest Serv., 766 F.3d 1130, 1135 (9th Cir. 2014)
(investigative reports prepared by the Forest Service’s
Misconduct Investigations program manager were meant
to assist the agency in making a final decision regard-
ing how to deal with an employee and were thus pre-
decisional).

The record reflects the finality of the conclusions in
the December 2013 draft jeopardy opinions. The doc-
uments had been approved by final decision-makers at
each agency: the email correspondence in the record in-
dicates Gary Frazer, the Assistant Director for Ecolog-
ical Services at FWS who was responsible for oversee-
ing and administering ESA consultations, made final
edits to the FWS Service December 9, 2013 jeopardy
opinion and that the document was awaiting his autopen
signature. NMFS meanwhile was preparing “talking
points” for its legislative affairs staff and preparing to
release the drafts to the public.

Moreover, the Services’ own account indicates that
the EPA made changes to its proposed regulations after
December 2013—that is, after both Services’ jeopardy
opinions were completed and partially transmitted to
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the EPA—and that the “final” May 2014 Biological Opin-
ion reflected the Services’ opinion concerning the EPA’s
later revised proposed regulation.

The fact that the December 2013 jeopardy opinions
predated the later no jeopardy opinion does not render
them predecisional. “[M]aterial which predate[s] a de-
cision chronologically, but did not contribute to that de-
cision is not pre-decisional in any meaningful sense.”
Assembly of Cal., 968 F.2d at 921 (census data prepared
by the Department of Commerce “solely for the purpose
of post-decision dissemination” if the Secretary decided
to adjust the census was not pre-decisional merely be-
cause it predated the Secretary’s decision). The De-
cember 2013 jeopardy opinions pre-date the May 2014
no jeopardy opinion, but address and thus make final
conclusions about a different version of the EPA’s rule.
These earlier opinions therefore were not pre-decisional
with respect to the later opinion, which addressed a dif-
ferent proposed rule.

4. Other Documents

We disagree with the Services’ arguments that the
remaining documents, which accompanied the December
2013 draft jeopardy opinions, were pre-decisional because
they were either “modified” or excluded from the May
2014 final no jeopardy opinion. These documents—1) a
statistical table showing estimated aggregate effects of
cooling water intake structures on ESA-protected spe-
cies (NMF'S 61721); 2) several instructional documents
for cooling water intake structure operators detailing
how to abate the harmful impacts of those structures on
specific species (NMFS 5597.1, “Abalone Measures”),
(NMFS 7544.2, “Andromous Salmonid Measures”),
(NMFS 37695, “Pinniped Measures”), and (NMFS
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37667, “Sea Turtle Requirements”); and 3) “Terms and
Conditions” that operators of cooling water intake struc-
tures must follow in implementing the RPAs (NMFS
14973.1)—were largely instructional, and intended to
explain best practices for mitigating the projected, harm-
ful effects of the November 2013 proposed rule. They
were not early-stage recommendations for mitigating
the impacts of the revised, March 2014 rule, and are thus
not pre-decisional as to the May 2014 no jeopardy opin-
ion the Services issued in response to that later rule.

b. Deliberative

To shield documents from disclosure under Exemp-
tion 5, the Services must not only show that they are pre-
decisional, but also that they are deliberative. Mari-
copa 11,108 F. 3d at 1093. Examples of “deliberative”
materials include “recommendations, draft documents,
proposals, suggestions, and other subjective documents
which reflect the personal opinions of the writer rather
than the policy of the agency” or that “inaccurately re-
flect or prematurely disclose the views of the agency.”
Nat’l Wildlife Fed’n v. U.S. Forest Serv., 861 F.2d 1114,
1118-19 (9th Cir. 1988) (quoting Coastal States Gas Corp.
v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980)).
With three exceptions noted below, the contested docu-
ments here are not “deliberative.”

The Supreme Court has cautioned against relying on
a “wooden” facts-versus-opinions dichotomy for deter-
mining whether a document is deliberative. Assembly
of Cal., 968 F.2d at 921 (citing EPA v. Mink, 410 U.S.
73,91 (1973)). Accordingly, this circuit applies a “func-
tional approach,” which considers whether the contents
of the documents “reveal the mental processes of the
decision-makers” and would “expose [the Services’]
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decision-making process in such a way as to discourage
candid discussion within the agency and thereby under-
mine [their] ability to perform [their] functions.” Id. at
920-21.

After conducting a de novo review of the documents,
we conclude that only three—the December 2013 RPAs
(FWS 279, 308) and April 2014 draft jeopardy opinion
(NMF'S 5427.1)—could reveal inter- or intra- agency de-
liberations and are thus exempt from disclosure.

The Services argue that all the documents at issue
are deliberative because they were created as part of a
“lengthy and complicated” consultation process between
the Services and the EPA about the EPA’s water cooling
intake structures rule—a process during which many
drafts of biological opinions and other documents were
circulated intra-agency and inter-agency and “commented
upon by others, revised, and recirculated for further dis-
cussion.” According to the Services, the Sierra Club’s
request is intended to “uncover any discrepancies be-
tween the findings, projection and recommendations”
between jeopardy opinions created by “lower-level” Ser-
vices personnel and the final joint no jeopardy opinion.
(quoting Nat’l Wildlife Fed’n, 861 F.2d at 1122).

The underlying concern in National Wildlife Feder-
ation was that releasing “working drafts” and comments
on Forest Plans and Environmental Impact Statements
(EISs) prepared by “lower-level” Forest Service em-
ployees would “reveal the mental processes” that went
into choosing and publishing a final Forest Plan and
EIS. Id. at1119-22. Inother words, areader with ac-
cess to both these working drafts and the final plan could
“probe the editorial and policy judgment of the decision-
makers” who selected and issued the final plan. Id.
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The draft Forest Plans in National Wildlife Federa-
tion were a collection of “tentative opinions and recom-
mendations of Forest Service employees”; the draft
EISs compared these alternative Forest Plan proposals,
thereby revealing the agency’s deliberations in choosing
a final plan. [Id. at 1121-22. This understanding of
“deliberative”—meaning reflecting the opinions of indi-
viduals or groups of employees rather than the position
of an entire agency—is shared among the circuits. See,
e.g., Moye, O’Brien, Hogan & Pickert v. Nat’l R.R. Pas-
senger Corp., 376 F.3d 1270, 1279 (11th Cir. 2004) (Amtrak
OIG “audit work papers and internal memoranda” that
“lower level staff” played a “significant role” in author-
ing were deliberative); Grand Cent. Partnership, Inc. v.
Cuomo, 166 F.3d 473, 483 (2d Cir. 1999) (emails between
HUD employees that discussed their personal opinions
on an investigation into misconduct by a HUD funding
recipient were deliberative); Providence Journal Co. v.
U.S. Dep’t of Army, 981 F.2d 552, 560 (1st Cir. 1992) (In-
spector General Reports that were “essential to the con-
sultative process within the agency” were deliberative)
(emphasis added)).

The dissent makes a similar point about the ongoing
nature of the consultative process to argue that docu-
ments exchanged between the Services and the EPA
during that process are protected inter-agency memo-
randa. It cites to the ESA Section 7 regulations to
point out that the Services “shall make available to the
Federal agency the draft biological opinion for the pur-
pose of analyzing the reasonable and prudent alterna-
tives.” 50 C.F.R.§402.14(a). The agency may in turn
submit comments to the Service regarding the draft bi-
ological opinion within a given window of time, at which
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point the Service may receive an extension on the time
for issuing the opinion. Id.

Nothing in the documents at issue here indicates
whether the EPA sent these types of comments to the
Services, how those comments impacted the Services’
jeopardy/no jeopardy conclusion, or anything else about
what the substance of those comments might have been.
Such documents would likely satisfy the two aforemen-
tioned conditions of 1) being an inter-agency memoran-
dum that 2) fell within the ambit of deliberative process.

In the case before the court, we know that the draft
opinion was transmitted piecemeal to the EPA, the Ser-
vices and the EPA agreed to extend the time frame for
the consultation, and that “[u]ltimately based on changes
to the regulation, the Services’ final conclusion was that
the regulation”—the final version—"“was not likely to
jeopardize the continued existence of listed species nor
likely to destroy or adversely modify critical habitat.”
(emphasis added). The fact that the decision to revise
the rule after the jeopardy finding was the result of ad-
ditional back-and-forth between the Services and the
EPA—deliberative discussions that are not memorial-
ized in the documents before us—does not render the
December 2013 opinions or accompanying documents
pre-decisional or deliberative as to the Services’ opinion
about the November 2013 version of the EPA regulation
or as to the Services’ later conclusion about a different
version of the rule.
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1. 2013 Draft Biological Opinions and
Other Documents

After reviewing the documents in this case in camera
to make a de novo determination, we conclude that nei-
ther the December 2013 draft jeopardy opinions (NMFS
44516.1; FWS 252), nor the accompanying statistical and
instructional documents (NMF'S 5597.1, NMF'S 7544.2,
NMF'S 37695, NMFS 37667, NMFS 14973.1) were pre-
pared by low-level officials, or contain merely tentative
findings. These are final products that reflect the agen-
cies’ findings on the jeopardy posed by the November
2013 proposed rule, and their recommendations for mit-
igating the harmful impacts of that rule.

We note that the documents do not contain line edits,
marginal comments, or other written material that ex-
pose any internal agency discussion about the jeopardy
finding. Nor do these documents contain any inser-
tions or writings reflecting input from lower level em-
ployees.”” The two December 2013 opinions both state
they were prepared on behalf of the entire agency and
represent that agency’s opinion. And the record shows
that preparations were being made for the NMF'S opin-
ion (NMF'S 44516.1), as is, to be publicly “roll[ed] out”
and published in the administrative record; the FWS
opinion (FWS 252), which includes its agency’s seal/
header, had received final edits from a senior official and
was just awaiting his autopen signature.

10 The NMFS December 2013 jeopardy opinion (NMFS 44516.1)
does contain two insertions that could possibly be editorial notes not
intended to be included in the final report. For that reason, we in-
struct the district court to redact these lines from that report.



26a

The only thing the December 2013 draft jeopardy
opinions have in common with the draft Forest Plans
and EISs in National Wildlife Federation is that they
were referred to as “draft” documents. But to treat
them similarly would ignore clear substantive distinc-
tions. Unlike the documents in National Wildlife Fed-
eration, these opinions and accompanying documents
represent the final view of the Services on the likely im-
pact of the then-proposed regulation. These final jeop-
ardy opinions from December 2013 pertain to a different
rule and are not “earlier draft” versions of the no jeop-
ardy opinion from May 2014; that later opinion ad-
dressed a new and different proposed rule."

Moreover, taking seriously our obligation to consider
the underlying purpose of the deliberative process priv-
ilege, these documents do not reveal more about the in-
ternal deliberative process that the Services went through
before issuing their joint May 2014 no jeopardy opinion
than what the Services themselves have already dis-
closed during this litigation: that the initial proposed
regulation resulted in final drafts of jeopardy opinions
in December 2013, that the EPA received portions of
those opinions and proposed a revised regulation at
some point after that, and that the Services ultimately
issued a no jeopardy opinion for that revised, proposed
regulation. Nor do the December 2013 jeopardy opin-
ions reveal either the Services’ internal deliberative pro-
cesses that lead to reaching those opinions or the EPA’s
internal deliberative process that resulted in revising
the draft regulation. Cf. Assembly of Cal. v. U.S. Dep’t

1 As discussed earlier, the NMF'S did prepare a jeopardy opinion
concerning the March 2014 rule, which was pre-decisional as to the
final no jeopardy joint opinion on that rule.
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of Comm. 968 F.2d 916, 922-23 (9th Cir. 1992) (disclosing
final census figures would not reveal the deliberative
process in reaching those figures, particularly when the
method used to generate the data was already a matter
of public record).

Nor would releasing these opinions and accompany-
ing documents allow a reader to reconstruct the “mental
processes” that lead to the production of the May 2014
no jeopardy opinion by allowing one to compare an early
draft of that opinion to the final opinion. There is no
later draft of the Services’ opinion regarding the No-
vember 2013 version of the rule that a discerning reader
could compare to the two December 2013 opinions re-
quested here.

Again, the statistical table (NMFS 61721) and the in-
structional documents and terms and conditions (NMF'S
5597.1, NMF'S 7544.2, NMF'S 37695, NMF'S 37667, NMFS
14973.1) summarize the Services’ best practices and rec-
ommendations for mitigating environmental harm to
certain species, and effectively monitoring the welfare
of certain protected species should they appear in the
vicinity of a water cooling intake structure. They do
not reveal any internal discussions about how those rec-
ommendations were vetted and are thus not deliberative.

2.  RPAs

Our analysis regarding the December 2013 RPAs
(FWS 279, 308) is different from our analysis concerning
the December 2013 Draft Biological Opinions and Other
Documents because, as discussed above, they do appear
to be successive drafts of the Services’ recommenda-
tions for the November 2013 proposed rule. And com-
paring these drafts would shed light on FWS’ internal
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vetting process. Thus, considering de novo whether
the Services have carried their burden in showing that
these documents are deliberative, we find that they have
done so.

By comparison, disclosure of only the March 2014
RPA (FWS 555) will offer no insights into the agency’s
internal deliberations. It appears to be the final ver-
sion in a progression of agency recommendations about
how to amend the November 2013 proposed rule. The
Services have offered no evidence that there were any
subsequent versions of this RPA addressing the Novem-
ber 2013 proposed rule. The March 2014 RPA is there-
fore not deliberative.

3. April 2014 NMFS Draft Biological
Opinion

Finally, we agree with the Services that the NMFS
April 2014 draft jeopardy biological opinion is delibera-
tive. As discussed above, it addresses the revised rule
that the EPA proposed in March 2014. A reader could
thus conceivably reconstruct some of the deliberations
that occurred between the April 2014 and May 2014
opinions by comparing the two. Additionally, the Act-
ing Assistant Administrator for NMF'S testified in an af-
fidavit provided to the district court that this draft of the
jeopardy opinion was only circulated internally between
one employee and a group of other lower-level employees.
The April 2014 draft jeopardy opinion is therefore delib-

erative and subject to Exemption 5.

IV. CONCLUSION

For the foregoing reasons the district court’s order
to produce the December 2013 draft jeopardy biological
opinions (NMF'S 44516.1 and FWS 252), the March 2014
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RPA (FWS 555), and the remaining statistical and instruc-
tional documents (NMFS 5597.1, NMF'S 61721, NMF'S
7544.2, NMFS 37695, NMFS 37667, NMFS 14973.1) is
AFFIRMED because the record shows that these mate-
rials are not both pre-decisional and deliberative and
therefore not exempt under § 522(b)(5) of FOIA, Ex-
emption 5.

The distriet court’s order to produce the December
2013 RPAs (FWS 279, 308) and the April 2014 draft jeop-
ardy opinion (NMFS 5427.1) is REVERSED because
these materials are both pre-decisional and deliberative
and thus exempt from disclosure under FOIA Exemp-
tion 5. The parties agree that reversal would require
the district court to perform a segregability analysis on
remand. We instruct the district court to perform that
analysis.

The case is REMANDED for further proceedings con-
sistent with this opinion.
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WALLACE, Circuit Judge, concurring in the result in
part and dissenting in part:

I concur in the result reached by the majority as to
the April 2014 draft opinion (NMF'S 5427.1) and the De-
cember 2013 RPAs (FWS 279, 308). I dissent from the
result reached by the majority as to the rest of the doc-
uments. I respectfully disagree with my colleagues
that the deliberative process privilege does not protect
the December draft opinions (NMF'S 44516.1, FWS 252)
and other documents.

The majority overlooks the “context of the adminis-
trative process which generated” the December draft
opinions. NLRB. v. Sears, Roebuck & Co., 421 U.S.
132,138 (1975). They were part of an inter-agency con-
sultation process. 50 C.F.R. § 402.14(a). The regula-
tions governing that process make clear that the pur-
pose of agency review is to allow the Services to consider
changes to the draft opinion based on the agency’s com-
ments. Specifically, the regulations forbid the Services
from issuing the final opinion before the agency has had
time to comment on the draft and build in time for the
Services to revise a draft opinion to incorporate or respond
to any agency comments. See 50 C.F.R. § 402.14(g)(5)
(Services cannot issue the final opinion “prior to the
45-day or extended deadline while the draft is under [the
agency’s] review” and if the agency submits comments
within 10 days of the final opinion deadline, the Services
are entitled to a 10-day deadline extension). The pre-
amble to the regulations explains that the “release of draft
opinions to Federal agencies . . . facilitates a more
meaningful exchange of information,” “may result in the
development and submission of additional data, and the
preparation of more thorough biological opinions,” and
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“helps ensure the technical accuracy of the opinion.”
Interagency Cooperation—Endangered Species Act of
1973, 51 Fed. Reg. 19,926, 19,952 (June 3, 1986). There-
fore, the regulations governing formal consultations set
up a process by which the Services may receive feedback
from the agency on draft opinions.

Moreover, a formal consultation may involve not only
the Services making a jeopardy decision, but also a de-
cision about what alternative actions are reasonable and
prudent, so-called RPAs. The Services and the agency
“work[] closely” on the “development of [RPAs]” con-
tained in a jeopardy opinion. Id. The “provision to re-
view draft biological opinions” provides the necessary
“exchange of information for the development of [RPAs].”
Id. The Services “will, in most cases, defer to the Fed-
eral agency’s expertise and judgment” as to whether a
draft RPA is feasible, but if the Services disagree, the
Services make the ultimate call. Id. Thus, even though
the Services have discretion as to whether to accept the
EPA’s comments, the purpose of agency review is to
seek the agency’s advice on the draft opinion. Seeking
comments on a document presupposes the ability to
make changes to it, showing it is pre-decisional. It also
shows the deliberative nature of the process. Accord-
ingly, the administrative context shows that draft opin-
ions are generally both pre-decisional and deliberative.

A quick look at the record in this case dispels any doubt
that the December draft opinions are pre-decisional and
deliberative. The FWS draft opinion requests that the
EPA “provide any comments” and states that the FWS
would need about ten days after receiving comments, as-
suming they are not substantial, to issue the final opin-
ion. Likewise, the government submitted declarations
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of two management-level Service employees stating that
the drafts were subject to revision. Gary Frazer, as-
sistant director of the FWS, stated that both draft opin-
ions “were subject to internal review within FWS and
the Department of the Interior and consultation with
the EPA.” Samuel D. Rauch, an administrator at the
NMFS, stated that by transmitting a draft opinion to
the EPA, the “NMF'S is not rendering a final decision”
and the document “remains a draft and is subject to
change until final signature.”

The majority asserts that there is nothing in the rec-
ord that “indicates whether the EPA sent ... com-
ments to the Services” on the December draft opinions.
Of course, there is not. As the majority observes, the
Services “never formally transmitted” the drafts to the
EPA. The EPA could not mark up a document it never
received. The record, however, is clear that the EPA
and the Services engaged in extensive discussions about
the draft opinions before and after the December 6 dead-
line. As the deadline approached, the Services decided
based on “internal review and interagency review in De-
cember” that “additional consultation [with the EPA]
was needed to better understand and consider the oper-
ation of key elements of EPA’s rule.” The EPA and the
Services “agreed[] that more work needed to be done
and agreed to extend the time frame for the consulta-
tion.” That the EPA and the Services jointly concluded
the draft opinions needed more work shows their pre-
decisional and deliberative nature: the Services had
not made a final decision as of December and the delib-
erative process was ongoing.

The majority and Sierra Club argue that because the
December draft opinions were the Services’ “final” word
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on the November 2013 regulations, the opinions are
not pre-decisional. Idisagree. The Services’ decision
would become final only “once the biological opinion is
issued.” Ctr. for Biological Dwersity v. U.S. Fish &
Wildlife Serv., 450 F.3d 930, 940 (9th Cir. 2006); see also
Bennett v. Spear, 520 U.S. 154, 177-78 (1997). The ma-
jority’s observation that the December draft opinions
did not contribute to the Services’ later decision about
the March 2014 regulations is beside the point. The
draft opinions are pre-decisional as to the November
2013 regulations, which the EPA changed before finaliz-
ing. That the Services never gave their final word as
to those regulations does not strip the drafts of their
privileged status. A draft that “die[s] on the vine .
is still a draft and thus still pre-decisional and delibera-
tive.” Nat'l Sec. Archive v. CIA, 752 F.3d 460, 463
(D.C. Cir. 2014); see also Sears, 421 U.S. at 151 n.18
(privilege may apply even if documents “do not ripen
into agency decisions”).

The majority and Sierra Club contend that the De-
cember draft opinions are not deliberative because the
Services’ management had vetted them and they repre-
sented the view of the “entire” Services. But even if
true, those facts do not show that the drafts are not de-
liberative. It is well established that circulation of a
draft opinion to another agency does not change its priv-
ileged status, any more than circulation within the
agency. The Supreme Court has spoken decisively on
this point: “By including inter-agency memoranda in
Exemption 5, Congress plainly intended to permit one
agency possessing decisional authority to obtain written
recommendations and advice from a separate agency
not possessing such decisional authority without requir-
ing that the advice be any more disclosable than similar
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advice received from within the agency.” Renegotia-
tion Bd. v. Grumman Aircraft Eng’'g Corp., 421 U.S.
168, 188 (1975). Here, the Services had decisional au-
thority in preparing the opinions, but sought advice
from the EPA about the decision. Grumman Aircraft
teaches that is precisely the type of inter-agency pro-
cess that Congress designed the privilege to protect.

The majority’s decision sets out a categorical rule
that the deliberative process privilege protects only doc-
uments “reflecting the opinions of individuals or groups
of employees rather than the position of an entire agency.”
This rule contravenes Grumman Aircraft, which acknowl-
edged Exemption 5’s parity between inter- and intra-
agency drafts. 421 U.S. at 188. There the Supreme
Court explained, “Exemption 5 does not distinguish be-
tween inter-agency and intra-agency memoranda.” Id.
Unsurprisingly, the out-of-circuit cases the majority
cites provide no support for its ill-founded rule, much
less do they reflect that this view “is shared among the
circuits” as the majority claims. In each cited case, the
court concluded that the deliberative process privilege
protected the documents at issue. Moye, O’Brien,
O’Rourke, Hogan & Pickert v. Nat'l R.R. Passenger
Corp., 376 F.3d 1270, 1278 (11th Cir. 2004); Grand Cent.
P’ship, Inc. v. Cuomo, 166 F.3d 473, 483 (2d Cir. 1999);
Providence Journal Co. v. U.S. Dep’t of Army, 981 F.2d
552, 562-63 (1st Cir. 1992). Therefore, even if the ma-
jority is right that these cases show that “opinions of in-
dividuals or groups of employees” are generally deliber-
ative, they do not support the contrary proposition that
“the position of an entire agency” can never be deliber-
ative.
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Sierra Club makes much of the fact that “the Ser-
vices typically include draft biological opinions in their
administrative records.” Again, even if true, the gov-
ernment’s waiver of privilege in some contexts does not
waive the privilege here, see Assembly of Cal. v. U.S.
Dep’t of Commerce, 968 F.2d 916, 922 n.5 (9th Cir. 1992),
a point that Sierra Club concedes.

Finally, Sierra Club argues that the Services’ draft
opinions are “significant, legally-mandated drafts, apart
from any number of internal or ‘working drafts.’” It
argues that they are “formal documents reflecting and
conveying the Services’ conclusions at a prescribed point
in the consultation process.” This argument reflects a
misunderstanding of the governing regulation. It does
not require draft opinions shared with the EPA to be
“significant” or to constitute a formal statement of the
Services’ conclusions. The regulation states that the
Services must, upon the agency’s request, “make avail-
able to the Federal agency the draft biological opinion
for the purpose of analyzing the [RPAs].” 50 C.F.R.
§ 402.14(g)(5). The regulation, however, does not pro-
vide that a draft opinion shared with an agency be at any
particular level of completion or approval. For exam-
ple, nothing appears to preclude the EPA from request-
ing to see a draft at the beginning of the process. It
also does not require that the Services ever provide a
draft opinion to the EPA if the EPA does not request it.
Given that “Exemption 5 does not distinguish between
inter-agency and intra-agency” drafts, Grumman Air-
craft, 421 U.S. at 188, a draft opinion sent to the EPA is
no more disclosable than a draft sent from one working
group within the Service to another.
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In conclusion, the administrative process that gener-
ated the draft opinions shows that they are pre-decisional
and deliberative. They are pre-decisional because they
do not reflect the Services’ final jeopardy and RPA de-
cisions as to the November 2013 regulations. They are
deliberative because they are “part of the deliberative
process” by which the Services and the EPA consult on
those decisions. Nat’l Wildlife Fedn v. U.S. Forest
Serv., 861 F.2d 1114, 1118 (9th Cir. 1988). 1 conclude
that the Services may withhold them.

The deliberative process privilege also protects the
other documents at issue in this case. Because the
NMF'S never finalized or adopted the April draft jeop-
ardy opinion (NMF'S 5427.1), my analysis above applies
to it with equal force. The same is true for the three
draft RPAs (FWS 279, FWS 308, FWS 555), which were
part of never-finalized jeopardy opinions. In addition,
the Services should be able to withhold the four species-
specific protective measures (NMFS 5597.1, NMFS
7544.2, NMFS 37695, NMF'S 37667), the affected spe-
cies table (NMF'S 61721), and the terms and conditions
(NMF'S 14973.1). The protective measures are earlier
versions of those included in the final opinion. Like-
wise, NMF'S decided not to include the table in the final
opinion after deliberations among scientists. Finally,
NMFS staff circulated the terms and conditions inter-
nally as a possible precedent for a section of the final
opinion. In each case, the documents are privileged be-
cause disclosure would allow Sierra Club to “probe the
editorial and policy judgment of the decisionmakers” by
comparing the draft versions to what the Services finally
published. Nat’l Wildlife, 861 F.2d at 1122.
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In conclusion, I would reverse the district court’s judg-
ment ordering production of all twelve documents and
instruct it to perform a segregability analysis on re-
mand.'

! The Second Circuit recently sustained the Services’ assertion of
the deliberative process privilege over the critical documents at is-
sue in this case: the three draft biological opinions and the three
draft RPAs. Cooling Water Intake Structure Coal. v. EPA, 905 F.3d
49, 65 n.9 (2d Cir. 2018). The court held that the Services’ privilege
log “adequately describes the nature of the . . . requested docu-
ments and their rationale for classifying those documents as delib-
erative and therefore privileged.” Id. While we do not have the
privilege log’s descriptions of the documents, the Second Circuit de-
scribed them as “draft documents produced by the Services during
consultation with the EPA.” Id. These key facts—that the docu-
ments were subject to change and that they reflect a joint delibera-
tive process—are the basis for my dissent.
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APPENDIX B

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

Case No. 15-¢v-05872-EDL
SIERRA CLUB, INC., PLAINTIFF
.

UNITED STATES F1SH AND WILDLIFE SERVICE,
ET AL., DEFENDANTS

Filed: July 24, 2017

ORDER FOLLOWING IN CAMERA REVIEW

Before the Court is Plaintiff Sierra Club, Inc.’s
(“Plaintiff”’) motion for summary judgment and Defend-
ants National Marine Fisheries Service (“NMFS”) and
U.S. Fish and Wildlife Service’s (“FWS”) (collectively,
“Defendants”) cross-motion for summary judgment.
Plaintiff seeks disclosure of documents pursuant to the
Freedom of Information Act (“FOIA”). Following a
hearing on June 6, 2017, the Court ordered Defendants
to lodge sixteen documents with the Court for in camera
review.! For the reasons discussed below, the Court
finds that four are protected by the deliberative process

I These documents were: NMFS 0.7.266.44516.1, FWS 252, FWS
279, FWS 308, FWS 555, NMF'S 0.7.266.5427.1, NMF'S 0.7.266.5597.1,
NMFS 0.7.266.7544.2, NMFS 0.7.266.37667, NMFS 0.7.266.37695,
NMFS 0.7.266.61721, NMF'S 0.7.266.14973.1, NMF'S 0.7.266.7544.3,
NMEFS 0.7.266.44616.1, NMF'S 0.7.266.45263.1, NMF'S 0.7.266.45277.2
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privilege in their entirety; one is partially protected and
must be redacted and produced; and eleven are not pro-
tected and must be produced in their entirety.

L FACTUAL BACKGROUND

Industrial cooling water intake structures have the
potential to kill or harm fish and other organisms by im-
pinging them on intake screens and entraining eggs and
larvae through the plants’ heat exchangers. Final Regu-
lations To Establish Requirements for Cooling Water
Intake Structures at Existing Facilities and Amend Re-
quirements at Phase I Facilities, 79 Fed. Reg. 48,300,
48,303 (Aug. 15, 2014) (to be codified at 40 C.F.R. pt. 122).
Accordingly, Section 316(b) of the Clean Water Act re-
quires the Environmental Protection Agency (“EPA”)
to regulate the withdrawal of water from U.S. waters
through these structures in order to minimize the struec-
tures’ adverse environmental impact. 33 U.S.C. § 1326(b).

On April 20, 2011, the EPA proposed new Section
316(b) regulations intended to apply to more than one
thousand existing power plants and manufacturing facil-
ities. Cooling Water Intake Structures at Existing Fa-
cilities and Phase I Facilities, 76 Fed. Reg. 22,174 (Apr.
20, 2011) (to be codified at 40 C.F.R. pt. 122). In order
to fulfill its obligations under Section 7 of the Endan-
gered Species Act (“ESA”),> the EPA commenced infor-
mal consultation with Defendants in 2012 and formal

2 This Section requires federal agencies to consult with Defend-
ants in order to ensure that their actions are “not likely to jeopardize
the continued existence” or “result in the destruction or adverse mod-
ification of habitat” of threatened or endangered species. 16 U.S.C.
§ 1536(a)(2). Following formal consultation, Defendants must pre-
pare a written biological opinion containing Defendants’ conclusion
of either “jeopardy” (i.e., the finding that the agency action is likely
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consultation in 2013. Following several extensions (re-
lated in part to the October 2013 government shutdown),
Defendants and the EPA agreed that Defendants would
provide a draft biological opinion to the EPA by Decem-
ber 6, 2013 and the final biological opinion by December
20, 2013. Super Decl., Ex. 6 at 3.

On December 3, 2013, Defendants informed the EPA
that: (i) they still expected to complete the draft biologi-
cal opinions by December 6, 2013; (ii) the opinions would
be “jeopardy opinions”; and (iii) Defendants planned to
include the draft biological opinions and related infor-
mation in their administrative records, which document
the agency’s decisionmaking process and basis for the
agency’s decision. Super Decl.,, Ex. 7. NMFS com-
pleted its draft biological opinion on December 6, 2013,
and FWS completed its draft biological opinion on De-
cember 9, 2013 (together, the “December 2013 Biologi-
cal Opinions”). See Dkt. 47 at n.4. However, Defend-
ants did not transmit either biological opinion to the
EPA in December 2013. Instead, on December 17, 2013,
Defendants emailed the RPAs to the EPA, Super Decl.
113, Ex. 9, and provided other “portion[s] of the [draft]
biological opinion[s]” to the EPA thereafter. Super
Decl. 11 14, 31, Ex. 21.

to jeopardize the continued existence of a protected species or habi-
tat) or “no jeopardy” (i.e., the finding that the agency action is not
likely to jeopardize the continued existence of a protected species or
habitat). If Defendants issue a jeopardy opinion, they must pro-
pose reasonable and prudent alternatives (“RPAs”) that the agency
can implement to avoid jeopardizing the species’ continued exist-
ence. 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. § 402.14(g)(8), (h)(3).
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On May 19, 2014, following extensive discussions with
the EPA, Defendants issued a joint final biological opin-
ion. Super Decl., Ex.10. Unlike the December 2013 Bi-
ological Opinions, this opinion was a “no jeopardy” opin-
ion that concluded that the EPA’s Section 316(b) regu-
lations were not likely to jeopardize the continued exist-
ence of listed species or destroy or adversely modify
their designated critical habitat. The EPA issued its
final regulations on May 19, 2014 and published them in
the Federal Register on August 15,2014. 79 Fed. Reg.
at 48,300.

Shortly after the EPA published its final regulations,
various environmental groups, including Plaintiff, filed
petitions for review in six different circuits pursuant to
33 U.S.C. § 1369(b)(1), challenging the EPA’s “no jeop-
ardy” biological opinion. Super Decl. 117. These pe-
titions for review were eventually consolidated in the
Second Circuit as Cooling Water Intake Structure Coa-
lition, et al. v. U.S. EPA, et al., No. 14-4645(L.). Super
Decl. 116. On August 11, 2014, Plaintiff requested doc-
uments relating to the ESA Section 7 consultation from
Defendants. Super Decl., Exs. 1,2. NMFS produced
responsive documents over the course of several months,
but withheld 2,916 documents in full and 1,536 documents
in part on the basis of deliberative process, attorney-client,
and work product privilege. Super Decl., Ex. 17. Simi-
larly, FWS produced responsive documents over the
course of several months, but withheld 1,075 documents
in full and 347 documents in part on the basis of deliber-
ative process, attorney-client, and work produect privi-
lege. Super Decl., Ex. 19.
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II1. PROCEDURAL HISTORY

Plaintiff initiated this action against NMFS on De-
cember 21, 2015, alleging that NMF'S improperly with-
held responsive documents on the basis of the delibera-
tive process privilege. Plaintiff amended its complaint
to add FWS as a defendant on March 22, 2016. Plain-
tiff filed a motion for summary judgment on December
1, 2016, asking the Court to order Defendants to pro-
duce twenty-seven documents related to the ESA Sec-
tion 7 consultation. Defendants filed their opposition
and cross-motion on February 13, 2017, arguing that
each of the requested documents was protected by the
deliberative process privilege. Plaintiff filed its oppo-
sition and reply on March 31, 2017, by which point twenty-
five documents were in dispute. Defendants filed their
reply on May 5, 2017.

The hearing took place on June 6, 2017. During the
hearing, the Court ordered Defendants to lodge six doc-
uments—the December 2013 Biological Opinions and
four independent—for 1w camera review. It also or-
dered the Parties to meet and confer and submit a joint
statement regarding the documents that remained in
dispute. On June 13, 2017, the Parties provided a joint
statement listing the ten documents still in dispute and
requesting permission to lodge these ten documents for
m camera review. On June 23, 2017, the Court granted
the Parties’ request, and Defendants thereafter lodged
these documents with the Court.

III. LEGAL STANDARD

FOIA provides the public with the right to access rec-
ords from federal agencies. Upon receipt of a FOIA
request, a federal agency must disclose the requested
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records unless they fall within one of nine exemptions.
5 U.S.C. § 552(b)(1)-(9). The agency bears the burden
of proving that a requested record is exempt from dis-
closure. Id. § 552(a)(4)(B). Federal courts have ju-
risdiction to order a federal agency to disclose improp-
erly withheld documents or to review documents in cam-
era to determine if a claimed FOIA exemption applies.
5 U.S.C. § 552(a)(4)(B); Maricopa Audubon Soc’y v. U.S.
Forest Serv., 108 F.3d 1089, 1093 n.2 (9th Cir. 1997).

The fifth FOIA exemption, which permits nondisclo-
sure of “inter-agency or intra-agency memorandums or
letters that would not be available by law to a party other
than an agency in litigation with the agency,” 5 U.S.C.
§ 552(b)(5), encompasses the deliberative process privi-
lege. This privilege protects “documents reflecting ad-
visory opinions, recommendations and deliberations com-
prising part of a process by which governmental deci-
sions and policies are formulated.” Carter v. U.S. Dep’t
of Commerece, 307 F.3d 1084, 1089 (9th Cir. 2002) (quot-
ing Dep’t of Interior v. Klamath Water Users Protective
Ass'n, 532 U.S. 1, 8 (2001).

The deliberative process privilege applies to docu-
ments that are both (i) pre-decisional and (ii) delibera-
tive. A document is pre-decisional if it is “prepared in
order to assist an agency decisionmaker in arriving at
his decision,and . . . reflect[s]the personal opinions
of the writer rather than the policy of the agency.”
Carter, 307 F.3d at 1089. A record is deliberative if it
contains “recommendations, draft documents, proposals,
suggestions and other subjective documents that reflect
the personal opinions of the writer rather than the policy
of the agency.” Nat'l Wildlife Fed'n v. United States
Forest Serv., 861 F.2d 1114, 1118-19 (9th Cir.1988).
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The key question is “whether the disclosure of materials
would expose an agency’s decisionmaking process in such
away as to discourage candid discussion within the agency
and thereby undermine the agency’s ability to perform
its functions.” Assembly of State of Cal. v. U.S. Dep’t
of Commerce, 968 F.2d 916, 920 (9th Cir. 1992).

“[Clommunications containing purely factual material
are not typically within the purview of Exemption 5.”
Julian v. U.S. Dep’t of Justice, 806 F.2d 1411, 1419
(9th Cir. 1986), aff’d 486 U.S. 1 (1988). Generally, fac-
tual information is not covered by the privilege because
the release of such information does not expose the de-
liberations or opinions of agency personnel. See Mink,
410 U.S. at 91 (refusing to extend Exemption 5 to “fac-
tual material otherwise available on discovery merely
[because] it was placed in a memorandum with matters
of law, policy, or opinion”). “The factual/deliberative dis-
tinction . .. [is] a useful rule-of-thumb favoring dis-
closure of factual documents, or the factual portions of
deliberative documents where such separation is feasi-
ble.” Assembly, 968 F.2d at 921. However, “even if
the content of a document is factual, if disclosure of the
document would expose the decision-making process it-
self to public scrutiny by revealing the agency’s evalua-
tion and analysis of the multitudinous facts, the docu-
ment would nonetheless be exempt from disclosure.”
Nat’l Wildlife Fed’n, 861 F.2d at 1119.

Several cases have considered whether documents
related to ESA Section 7 consultations fall within the de-
liberative process exemption. See Desert Survivors v.
US Dep’t of the Interior, No. 16-CV-01165-JCS, 2017 WL
475281 (N.D. Cal. Feb. 6, 2017); Our Children’s Earth
Foundation v. National Marine Fisheries Service, No.
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14-4365 SC, 14-1130 SC, 2015 WL 4452136 (N.D. Cal.
July 20, 2015); Nw. Envtl. Advocates v. U.S. E.P.A., No.
CIV 05-1876-HA, 2009 WL 349732, at *7 (D. Or. Feb. 11,
2009); Greenpeace v. Nat’l Marine Fisheries Serv.,
198 F.R.D. 540 (W.D. Wash. 2000). These cases consist-
ently require production of ESA Section 7 documents
that are “relatively polished drafts.” Nw. Envtl. Advo-
cates, 2009 WL 349732, at *7; see also id. (drafts that
“lay out the law applicable to the decisions at hand, dis-
cuss the relevant science, and apply the law to that sci-
ence” not protected); Desert Survivors, 2017 WL 475281
at *14 (“preliminary drafts” not protected because dis-
closure would not have chilling effect on agencies); Green-
peace, 198 F.R.D. at 543. (“[IInformation that does not
disclose the deliberative process, communications unre-
lated to the formulation of law or policy, and routine re-
ports are not shielded by the privilege.”).

However, “documents express[ing] preliminary staff
views or tentative opinions” are protected from disclo-
sure. Nw. Envtl. Advocates, 2009 WL 349732, at *8;
seeid. at *7 (documents reflecting “internal discussions”
and “back-and-forth/give-and-take” are protected); De-
sert Survivors, 2017 WL 475281 at *14 (because disclo-
sure of preliminary staff views or tentative opinions
“might chill speech,” documents expressing them are
protected); Our Children’s Earth Foundation, 2015 WL
4452136 at *5 (drafts that “reflect the interpretations of
that scientific information by staff and scientists, thus
reflecting their personal opinions on the science” are
protected).
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III. DISCUSSION
A. Documents Lodged on June 13, 2017

As discussed in more detail below, of the six docu-
ments that Defendants lodged for in camera review on
June 13, 2017, the Court finds that one is protected and
five are not protected and must be disclosed.

1. December 6, 2013 Draft Biological Opinion
(NMFS 0.7.266.44516.1): Not Protected

This document is a 289-page draft jeopardy biological
opinion that describes the EPA’s proposed changes to
Section 316(b) of the Clean Water Act, the new require-
ments for owner/operators of industrial cooling water
intake structures, and the location of affected struc-
tures. It also evaluates the direct and indirect effects
that the EPA’s proposed action would have on ESA-
listed species and their habitats. The document is a “rel-
atively polished draft.” Nw. Envtl. Advocates, 2009 WL
349732, at *7. It contains only two comments in the
margins, neither of which reveals the decisionmaking pro-
cess of NMF'S personnel. See Assembly of State of Cal.,
968 F.2d at 920 (“A predecisional document is a part of
the ‘deliberative process,’ if the disclosure of [the] mate-
rials would expose an agency’s decisionmaking process.”).
Accordingly, it is not exempt from disclosure under the de-
liberative process privilege. See Greenpeace, 198 F.R.D.
at 543 (“[IInformation that does not disclose the deliber-
ative process . . . [is] not shielded by the privilege.”).

2. December 9, 2013 Draft Biological Opinion
(FWS 252): Not Protected

This document is a 72-page draft jeopardy biological
opinion that is similar to the NMFS December 6, 2013
draft Biological Opinion, but it omits several sections.
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The document is a “relatively polished draft.” Nw. Envtl
Advocates, 2009 WL 349732, at *7. It contains no sub-
jective comments, recommendations, or opinions,. Ac-
cordingly, it is not exempt from disclosure under the de-
liberative process privilege. See Greenpeace, 198 F.R.D.
at 543.

3. December 17, 2013 RPAs (NMFS 0.7.266.
44616.1): Protected

This document is a 4-page RPA that describes a
course of action by which the EPA could avoid adversely
affecting protected species and habitats. It includes
multiple comments, modifications, and additions of lan-
guage by NMFS personnel that reflect their “internal
discussions” and “back-and-forth/give-and-take [that is]
protected by the deliberative process privilege.” Nw.
Envtl. Advocates, 2009 WL 349732, at *7. Because the
comments appear throughout the entirety of this brief
document, they are not reasonably segregable. See Nat’l
Wildlife Fed’n, 861 F.2d at 1119. Defendants may with-
hold this document from production.

4. December 17, 2013 RPAs (FWS 279): Not
protected

This document is also 4-page RPA that describes an
alternative course of action by which the EPA could
avoid adversely affecting protected species and habi-
tats. It contains no subjective comments, recommen-
dations, or opinions, and is a “relatively polished draft.”
Nw. Envtl. Advocates, 2009 WL 349732, at *7. Accord-
ingly, it is not exempt from disclosure under the delib-
erative process privilege. See Greenpeace, 198 F.R.D.
at 543.
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5. December 18, 2013 FWS RPAs (FWS 308):
Not Protected

This document is a 3-page RPA that describes an al-
ternative course of action by which the EPA could avoid
adversely affecting protected species and habitats. It
contains no subjective comments, recommendations, or
opinions, and is a “relatively polished draft.” Nw. Envtl.
Advocates, 2009 WL 349732, at *7. Accordingly, it is
not exempt from disclosure under the deliberative pro-
cess privilege. See Greenpeace, 198 F.R.D. at 543.

6. March 6, 2014 FWS RPAs (FWS 555): Not
Protected

This document is a 2-page RPA that that describes
an alternative course of action by which the EPA could
avoid adversely affecting protected species and habi-
tats. It contains no subjective comments, recommen-
dations, or opinions, and is a “relatively polished draft.”
Nw. Envtl. Advocates, 2009 WL 349732, at *7. Accord-
ingly, it is not exempt from disclosure under the delib-
erative process privilege. See Greenpeace, 198 F.R.D.
at 543.

B. Documents Lodged on June 27, 2017

As discussed in more detail below, of the ten docu-
ments that Defendants lodged for in camera review on
June 27, 2017, three are protected, one is partially pro-
tected, and six are not protected and must be disclosed.

1. April 4, 2014 Draft Biological Opinion
(NMFS 0.7.266.5427.1): Not Protected

This document is a 334-page draft jeopardy biological
opinion. Like the December 6, 2013 Biological Opin-
ion, it describes the EPA’s proposed changes to Section
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316(b) of the Clean Water Act, the new requirements for
owner/operators of industrial cooling water intake struc-
tures, the location of affected structures, and the direct
and indirect effects that the EPA’s proposed action would
have on protected species and their habitats. The doc-
ument is a “relatively polished draft.” Nw. Envtl Advo-
cates, 2009 WL 349732, at *7. It contains no subjective
comments, recommendations, or opinions,. Accordingly,
it is not exempt from disclosure under the deliberative
process privilege. See Greenpeace, 198 F.R.D. at 543.

2. October 21, 2013 Abalone Measures (NMFS
0.7.266.5597.1): Not Protected

This 2-page document describes steps that owner/
operators must take if abalone, an endangered species,
is affected by their cooling water intake structures. It
contains no subjective comments, recommendations, or
opinions, and is a “relatively polished draft.” Nw. Envtl.
Advocates, 2009 WL 349732, at *7. Accordingly, it is
not exempt from disclosure under the deliberative pro-
cess privilege. See Greenpeace, 198 F.R.D. at 543.

3. Anadromous Salmonid Measures (NMFS
0.7.266.7544.2): Not Protected

This 15-page document is entitled “Anadromous Salm-
onid Requirements.” It provides criteria and guide-
lines to be utilized by owner/operators in the develop-
ment of downstream migrant fish screen facilities for
hydroelectric, irrigation, and other water withdrawal
projects. The document includes sections on screen de-
sign and hydraulics, site conditions, structure placement,
screen material, and debris management. It contains
no subjective comments, recommendations, or opinions,
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and is a “relatively polished draft.” Nw. Envtl. Advo-
cates, 2009 WL 349732, at *7. Accordingly, it is not ex-
empt from disclosure under the deliberative process
privilege. See Greenpeace, 198 F.R.D. at 543.

4.  Salmonids, Larval Fish, Sea Turtles, Abalone,
and Corals Measures (NMFS 0.7.266.7544.3):
Protected

This 3-page document lists the steps that owner/
operators must follow if salmonids, larval fish, sea tur-
tles, abalone, or corals may be affected by a cooling wa-
ter intake structure. It is a preliminary draft with
notes, comments, and highlighting that reflect “internal
discussions” and “back-and-forth/give-and-take [that is]
protected by the deliberative process privilege.” Nw.
Envtl. Advocates, 2009 WL 349732, at *7. Because the
comments appear throughout the entirety of this brief
document, it is not reasonably segregable. See Nat'l
Wildlife Fed’n, 861 F.2d at 1119. Defendants may with-
hold this document from production.

5. Pinniped Measures (NMFS 0.7.266.37695):
Not Protected

This 2-page document lists the steps that owner/
operators must follow if a seal, sea lion, or fur seal, or
their designated critical habitat, may be affected by a
cooling water intake structure. It contains no subjective
comments, recommendations, or opinions, and is a “rela-
tively polished draft.” Nw. Envtl. Advocates, 2009 WL
349732, at *7. Accordingly, it is not exempt from dis-
closure under the deliberative process privilege. See
Greenpeace, 198 F.R.D. at 543.
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6. Sea Turtle Requirements (NMFS 0.7.266.
45263.1): Protected

This 2-page document lists the steps that owner/
operators must follow if sea turtles are affected by their
cooling water intake structures. This document con-
tains comments and additions that reflect “internal dis-
cussions” and “back-and-forth/give-and-take [that is] pro-
tected by the deliberative process privilege.” Nw. Envtl.
Advocates, 2009 WL 349732, at *7. Because the com-
ments appear throughout the entirety of this brief doc-
ument, it is not reasonably segregable. See Nat’l Wild-
life Fed'n, 861 F.2d at 1119. Defendants may withhold
this document from production.

7. Sea Turtle Requirements (NMFS 0.7.266.
45277.2): Protected

This 2-page document is an exact duplicate of NMFS
0.7.266.45263.1, including all comments, modifications,
and additions. For the reasons discussed above, this
document is protected and need not be disclosed.

8. Sea Turtle Requirements (NMFS 0.7.266.
37667): Not Protected

This 3-page document lists the steps that owner/
operators must follow if sea turtles are affected by their
cooling water intake structures. It contains no subjective
comments, recommendations, or opinions, and is a “rela-
tively polished draft.” Nw. Envtl. Advocates, 2009 WL
349732, at *7. Accordingly, it is not exempt from dis-
closure under the deliberative process privilege. See
Greenpeace, 198 F.R.D. at 543.
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9. Table re Affected Species (NMFS 0.7.266.
61721): Not Protected

This 1-page document contains a statistical chart show-
ing estimated aggregate effects of cooling water intake
structure facilities on protected species as a result of im-
pingement and entrainment. It contains no subjective
comments, recommendations, or opinions, and is a “rela-
tively polished draft.” Nw. Envtl. Advocates, 2009 WL
349732, at *7. Accordingly, it is not exempt from dis-
closure under the deliberative process privilege. See
Greenpeace, 198 F.R.D. at 543.

10 Terms and Conditions (NMFS 0.7.266.
14973.1): Partially Protected

This 5-page document lists the terms and conditions
with which the EPA and an owner/operator must comply
in order to be exempt from Section 9 of the ESA.
These terms and conditions involve the protocols for
dealing with sea turtles near cooling water intake struc-
tures. Although Defendant’s cross-motion for summary
judgment describes the document as “NMFS staff cor-
respondence made in the course of deliberating about
and preparing biological opinions,” the document does
not contain correspondence. The only notation through-
out the document is one sentence highlighted in yellow,
which may reveal NMFS’s personnel’s decisionmaking
process, and thus may be redacted. See Nat’l Wildlife
Fed’n, 861 F.2d at 1119. The remainder of the docu-
ment is not protected and should be disclosed.

IV. CONCLUSION

For the reasons set forth above, the cross-motions
for summary judgment are GRANTED IN PART and
DENIED IN PART. Defendants shall produce the
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following documents in their entirety: NMF'S 0.7.266.
44516.1; FWS 252; FWS 279; FWS 308; FWS 555;
NMFS 0.7.266.5427.1; NMFS 0.7.266.5597.1; NMF'S
0.7.266.7544.2; NMFS 0.7.266.37667, NMFS 0.7.266.
37695; NMFS 0.7.266.61721. Defendants shall redact
the protected portions of the following document and
produce the remainder: NMF'S 0.7.266.14973.1. De-
fendants may withhold the following documents in their
entirety: NMF'S 0.7.266.75644.3; NMF'S 0.7.266.44616.1,;
NMFS 0.7.266.45263.1; NMF'S 0.7.266.45277.2. Defend-
ants shall produce the required documents to Plaintiff
within two weeks from the date of this order.

IT IS SO ORDERED.
Dated: July 24, 2017

/s/ ELIZABETH D. LAPORTE
ELIZABETH D. LAPORTE
United States Magistrate Judge
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APPENDIX C

1. 5 U.S.C. 552(b) (2012) provides in pertinent part:

Public information; agency rules, opinions, orders, records,
and proceedings

& % & % %

(b) This section does not apply to matters that
are—

& % & % %

(5) inter-agency or intra-agency memorandums or
letters which would not be available by law to a party
other than an agency in litigation with the agency;

& % & % %

Any reasonably segregable portion of a record shall be
provided to any person requesting such record after de-
letion of the portions which are exempt under this sub-
section. The amount of information deleted, and the
exemption under which the deletion is made, shall be in-
dicated on the released portion of the record, unless in-
cluding that indication would harm an interest protected
by the exemption in this subsection under which the de-
letion is made. If technically feasible, the amount of
the information deleted, and the exemption under which
the deletion is made, shall be indicated at the place in
the record where such deletion is made.

* * * k .
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2. 16 U.S.C. 1536 provides in pertinent part:
Interagency cooperation
(a) Federal agency actions and consultations

& % * % %

(2) Each Federal agency shall, in consultation with
and with the assistance of the Secretary, insure that any
action authorized, funded, or carried out by such agency
(hereinafter in this section referred to as an “agency ac-
tion”) is not likely to jeopardize the continued existence
of any endangered species or threatened species or re-
sult in the destruction or adverse modification of habitat
of such species which is determined by the Secretary,
after consultation as appropriate with affected States, to
be critical, unless such agency has been granted an ex-
emption for such action by the Committee pursuant to
subsection (h) of this section. In fulfilling the require-
ments of this paragraph each agency shall use the best
scientific and commercial data available.

& % & % %

(b)  Opinion of Secretary

& % % % %

(3)(A) Promptly after conclusion of consultation un-
der paragraph (2) or (3) of subsection (a) of this section,
the Secretary shall provide to the Federal agency and
the applicant, if any, a written statement setting forth
the Secretary’s opinion, and a summary of the infor-
mation on which the opinion is based, detailing how the
agency action affects the species or its critical habitat.
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If jeopardy or adverse modification is found, the Secre-
tary shall suggest those reasonable and prudent alter-
natives which he believes would not violate subsection
(a)(2) of this section and can be taken by the Federal
agency or applicant in implementing the agency action.

& % & % %

3. 50 C.F.R. 402.13 (2013) provides:

Informal consultation.

(a) Informal consultation is an optional process
that includes all discussions, correspondence, etc., be-
tween the Service and the Federal agency or the desig-
nated non-Federal representative, designed to assist
the Federal agency in determining whether formal con-
sultation or a conference is required. If during infor-
mal consultation it is determined by the Federal agency,
with the written concurrence of the Service, that the ac-
tion is not likely to adversely affect listed species or crit-
ical habitat, the consultation process is terminated, and
no further action is necessary.

(b) During informal consultation, the Service may
suggest modifications to the action that the Federal
agency and any applicant could implement to avoid the
likelihood of adverse effects to listed species or critical
habitat.
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4. 50 C.F.R. 402.14 (2013) provides:

Formal consultation.

(a) Requirement for formal consultation. KEach
Federal agency shall review its actions at the earliest
possible time to determine whether any action may af-
fect listed species or critical habitat. If such a deter-
mination is made, formal consultation is required, ex-
cept as noted in paragraph (b) of this section. The Di-
rector may request a Federal agency to enter into con-
sultation if he identifies any action of that agency that
may affect listed species or critical habitat and for which
there has been no consultation. When such a request is
made, the Director shall forward to the Federal agency
a written explanation of the basis for the request.

(b) Exceptions. (1) A Federal agency need not
initiate formal consultation if, as a result of the prepara-
tion of a biological assessment under § 402.12 or as a re-
sult of informal consultation with the Service under
§ 402.13, the Federal agency determines, with the writ-
ten concurrence of the Director, that the proposed ac-
tion is not likely to adversely affect any listed species or
critical habitat.

(2) A Federal agency need not initiate formal con-
sultation if a preliminary biological opinion, issued after
early consultation under § 402.11, is confirmed as the fi-
nal biological opinion.

() Initiation of formal consultation. A written
request to initiate formal consultation shall be submit-
ted to the Director and shall include:

(1) A description of the action to be considered;
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(2) A description of the specific area that may be
affected by the action;

(3) A description of any listed species or critical
habitat that may be affected by the action;

(4) A description of the manner in which the action
may affect any listed species or critical habitat and an
analysis of any cumulative effects;

(5) Relevant reports, including any environmental
impact statement, environmental assessment, or biolog-
ical assessment prepared; and

(6) Any other relevant available information on the
action, the affected listed species, or critical habitat.

Formal consultation shall not be initiated by the Federal
agency until any required biological assessment has
been completed and submitted to the Director in accord-
ance with § 402.12. Any request for formal consultation
may encompass, subject to the approval of the Director,
a number of similar individual actions within a given ge-
ographical area or a segment of a comprehensive plan.
This does not relieve the Federal agency of the require-
ments for considering the effects of the action as a whole.

(d) Responsibility to provide best scientific and com-
mercial data available. The Federal agency request-
ing formal consultation shall provide the Service with
the best scientific and commercial data available or which
can be obtained during the consultation for an adequate
review of the effects that an action may have upon listed
species or critical habitat. This information may in-
clude the results of studies or surveys conducted by the
Federal agency or the designated non-Federal repre-
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sentative. The Federal agency shall provide any appli-
cant with the opportunity to submit information for con-
sideration during the consultation.

(e) Duration and extension of formal consultation.
Formal consultation concludes within 90 days after its
initiation unless extended as provided below. If an ap-
plicant is not involved, the Service and the Federal agency
may mutually agree to extend the consultation for a spe-
cific time period. If an applicant is involved, the Ser-
vice and the Federal agency may mutually agree to ex-
tend the consultation provided that the Service submits
to the applicant, before the close of the 90 days, a writ-
ten statement setting forth:

(1) The reasons why a longer period is required,

(2) The information that is required to complete the
consultation, and

(3) The estimated date on which the consultation
will be completed.

A consultation involving an applicant cannot be ex-
tended for more than 60 days without the consent of the
applicant. Within 45 days after concluding formal con-
sultation, the Service shall deliver a biological opinion to
the Federal agency and any applicant.

(f) Additional data. When the Service determines
that additional data would provide a better information
base from which to formulate a biological opinion, the
Director may request an extension of formal consulta-
tion and request that the Federal agency obtain addi-
tional data to determine how or to what extent the action
may affect listed species or critical habitat. If formal
consultation is extended by mutual agreement accord-
ing to § 402.14(e), the Federal agency shall obtain, to the
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extent practicable, that data which can be developed
within the scope of the extension. The responsibility
for conducting and funding any studies belongs to the
Federal agency and the applicant, not the Service. The
Service’s request for additional data is not to be con-
strued as the Service’s opinion that the Federal agency
has failed to satisfy the information standard of section
7(a)(2) of the Act. If no extension of formal consultation
is agreed to, the Director will issue a biological opinion
using the best scientific and commercial data available.

(g) Service responsibilities. Service responsibili-
ties during formal consultation are as follows:

(1) Review all relevant information provided by the
Federal agency or otherwise available. Such review may
include an on-site inspection of the action area with rep-
resentatives of the Federal agency and the applicant.

(2) Evaluate the current status of the listed species
or critical habitat.

(3) Evaluate the effects of the action and cumula-
tive effects on the listed species or critical habitat.

(4) Formulate its biological opinion as to whether
the action, taken together with cumulative effects, is
likely to jeopardize the continued existence of listed spe-
cies or result in the destruction or adverse modification
of critical habitat.

(5) Discuss with the Federal agency and any appli-
cant the Service’s review and evaluation conducted un-
der paragraphs (g)(1) through (3) of this section, the ba-
sis for any finding in the biological opinion, and the avail-
ability of reasonable and prudent alternatives (if a jeop-
ardy opinion is to be issued) that the agency and the ap-
plicant can take to avoid violation of section 7(a)(2). The
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Service will utilize the expertise of the Federal agency
and any applicant in identifying these alternatives. If
requested, the Service shall make available to the Fed-
eral agency the draft biological opinion for the purpose
of analyzing the reasonable and prudent alternatives.
The 45-day period in which the biological opinion must
be delivered will not be suspended unless the Federal
agency secures the written consent of the applicant to
an extension to a specific date. The applicant may re-
quest a copy of the draft opinion from the Federal agency.
All comments on the draft biological opinion must be
submitted to the Service through the Federal agency,
although the applicant may send a copy of its comments
directly to the Service. The Service will not issue its
biological opinion prior to the 45-day or extended dead-
line while the draft is under review by the Federal agency.
However, if the Federal agency submits comments to
the Service regarding the draft biological opinion within
10 days of the deadline for issuing the opinion, the Ser-
vice is entitled to an automatic 10-day extension on the
deadline.

(6) Formulate discretionary conservation recom-
mendations, if any, which will assist the Federal agency
in reducing or eliminating the impacts that its proposed
action may have on listed species or critical habitat.

(7) Formulate a statement concerning incidental
take, if such take may occur.

(8 In formulating its biological opinion, any rea-
sonable and prudent alternatives, and any reasonable
and prudent measures, the Service will use the best sci-
entific and commercial data available and will give ap-
propriate consideration to any beneficial actions taken
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by the Federal agency or applicant, including any ac-
tions taken prior to the initiation of consultation.

(h) Biological opinions. The biological opinion
shall include:

(1) A summary of the information on which the
opinion is based:

(2) A detailed discussion of the effects of the action
on listed species or critical habitat; and

(3) The Service’s opinion on whether the action is
likely to jeopardize the continued existence of a listed
species or result in the destruction or adverse modifica-
tion of critical habitat (a “jeopardy biological opinion”);
or, the action is not likely to jeopardize the continued
existence of a listed species or result in the destruction
or adverse modification of critical habitat (a “no jeop-
ardy” biological opinion). A “jeopardy” biological opin-
ion shall include reasonable and prudent alternatives, if
any. If the Service is unable to develop such alterna-
tives, it will indicate that to the best of its knowledge
there are no reasonable and prudent alternatives.

(1) Incidental take. (1) In those cases where
the Service concludes that an action (or the implemen-
tation of any reasonable and prudent alternatives) and
the resultant incidental take of listed species will not vi-
olate section 7(a)(2), and, in the case of marine mam-
mals, where the taking is authorized pursuant to section
101(a)(5) of the Marine Mammal Protection Act of 1972,
the Service will provide with the biological opinion a
statement concerning incidental take that:

(i)  Specifies the impact, i.e., the amount or extent,
of such incidental taking on the species;
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(ii) Specifies those reasonable and prudent measures
that the Director considers necessary or appropriate to
minimize such impact;

(iii) In the case of marine mammals, specifies those
measures that are necessary to comply with section
101(a)(5) of the Marine Mammal Protection Act of 1972
and applicable regulations with regard to such taking;

(iv) Sets forth the terms and conditions (including,
but not limited to, reporting requirements) that must be
complied with by the Federal agency or any applicant
to implement the measures specified under paragraphs
(1)(1)(ii) and (i)(1)(iii) of this section; and

(v) Specifies the procedures to be used to handle or
dispose of any individuals of a species actually taken.

(2) Reasonable and prudent measures, along with
the terms and conditions that implement them, cannot
alter the basic design, location, scope, duration, or tim-
ing of the action and may involve only minor changes.

(3) In order to monitor the impacts of incidental
take, the Federal agency or any applicant must report
the progress of the action and its impact on the species
to the Service as specified in the incidental take state-
ment. The reporting requirements will be established
in accordance with 50 CFR 13.45 and 18.27 for FWS and
50 CFR 220.45 and 228.5 for NMF'S.

(4) If during the course of the action the amount or
extent of incidental taking, as specified under paragraph
(1)(1)@) of this Section, is exceeded, the Federal agency
must reinitiate consultation immediately.
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(5) Any taking which is subject to a statement as
specified in paragraph (i)(1) of this section and which is
in compliance with the terms and conditions of that
statement is not a prohibited taking under the Act, and
no other authorization or permit under the Act is re-
quired.

(j)  Conservation recommendations. The Service
may provide with the biological opinion a statement con-
taining discretionary conservation recommendations.
Conservation recommendations are advisory and are
not intended to carry any binding legal force.

(k) Incremental steps. When the action is author-
ized by a statute that allows the agency to take incre-
mental steps toward the completion of the action, the
Service shall, if requested by the Federal agency, issue
a biological opinion on the incremental step being con-
sidered, including its views on the entire action. Upon
the issuance of such a biological opinion, the Federal
agency may proceed with or authorize the incremental
steps of the action if:

(1) The biological opinion does not conclude that
the incremental step would violate section 7(a)(2);

(2) The Federal agency continues consultation with
respect to the entire action and obtains biological opin-
ions, as required, for each incremental step;

(3) The Federal agency fulfills its continuing obli-
gation to obtain sufficient data upon which to base the
final biological opinion on the entire action;

(4) The incremental step does not violate section
7(d) of the Act concerning irreversible or irretrievable
commitment of resources; and
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(5) There is a reasonable likelihood that the entire
action will not violate section 7(a)(2) of the Act.

(I)  Termination of consultation. (1) Formal con-
sultation is terminated with the issuance of the biological
opinion.

(2) If during any stage of consultation a Federal
agency determines that its proposed action is not likely
to occur, the consultation may be terminated by written
notice to the Service.

(3) If during any stage of consultation a Federal
agency determines, with the concurrence of the Direc-
tor, that its proposed action is not likely to adversely af-
fect any listed species or critical habitat, the consulta-
tion is terminated.



