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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-10787-K

MACKENDY STRACHAN,
Petitioner-Appellant,
Versus
WARDEN,

Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

ORDER:
_ Appellant’s motion for a certificate of appealability is DENIED because he has failed to
make a substantial showing of the denial of a constitutional right, See 28 U.S.C. § 2253(c)(2)-

 /s/ William H. Pryor Jr.
UNITED STATES CIRCUIT‘ JUDGE




DE C/l SlonN 0o T HE ON TED

STATES DisTecT loupT

APPENDx R

15



Case: 1:17-cv-22935-KMW  Document # 18 Entered on FLSD Docket: 02/12/2019  Page 1 of 2

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 17-22935-CIV-WILLIAMS
MACKENDY STRACHAN,
Petitioner,
VS.

JULIE JONES,

Respondent.

ORDER

THIS MATTER is before the Court on Magistrate Judge Reid’s Report &
Recommendation. (DE 16). In her Report, Judge Reid recommends that the Court deny.
pro se Petitioner's Mackehdy Strachan’s petition for writ of habeas corpus pursuant to 28
U.S.C. § 2254, challenging the constitutionality of his conviction and sentence, entered
following a guilty plea in the Eleventh Judicial Circuit, Miami-Dade County, case no. F12-
17516. Petitioner filed objections to the Report. (DE 17)

- Basedonan independent review of the Report, the record, and the applicable law,
the Court agrees with Judge Reid that Petitioner's 2254 petition—alleging ineffective
assistance of counsel in connection with his guilty plea—fails on the merits. As Judge
Reid explains, nothing in Petitioner's post-conviction proceedings, nor in this habeas
proceeding, shows that Petitioner was mentally incompetent and could not understand
the nature of his proceedings. Accordingly, it is ORDERED AND ADJUDGED that:

1. The Report (DE 16) is AFFIRMED AND ADOPTED.

2. This case is DISMISSED.

3. The Clerk is directed to CLOSE this case.
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4, No certificate of appealability shall issue.
5. All pending motions are DENIED AS MOOT.

DONE AND ORDERED in chambers in Miami, Florida, this b‘U—_day of

February, 2019.

KATHLEEN/M. WILLIAMS
UNITED STATES DISTRICT JUDGE

cc:
Mackendy Strachan

M06927

Wakulla Correctional Institution
inmate Mail/Parcels

110 Melaleuca Drive
Crawfordville, FL 32327
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 17-22935-WILLIAMS

MAGISTRATE JUDGE REID
MACKENDY STRACHAN,
Petitioner,
V. REPORT OF
MAGISTRATE JUDGE
JULIE JONES,

Respondent.

/

I. Introduction

Page 1 of 43

The Pro Se Petitioner, MacKendy Strachan, has filed this petition for writ

of habeas corpus pursuant to 28 U.S.C. §2254, challenging the constitutionality of

his conviction and sentence, entered following a guilty plea in the Eleventh Judicial

_Circuit, Miami-Dade Coun_ty, case no. F12-17516.

This Cause has been referred to the undersigned for consideration and report,

pursuant to 28 U.S.C. §636(b)(1)(B), (c); S.D.Fla. Local Rule 1(f) governing

Magistrate Judges; S.D. Fla. Admin. Order 2019-2; and the Rules Governing Habeas

Corpus Petitions in the United States District Courts.

For its consideration of the petition (DE#1), the court has the respondent’s

response (DE#14) to this court's order to show cause, along With its supporting
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appendices ¢ontaining’ copies’of televait state court records (DE#S, 9), ‘as well as
Petitioner’s reply (DE#10). z

Construing the argumiénts liberaliy as a;fforaed"ﬁro"'s'e: litiganits, putsuant to
Haines v. Kerner, 404 U.S. 419 {1972), the Petitioner asserté that his counsel
rendered ineffective assistarﬁ:é by :’féiiliﬁg: to further iriquire re gard‘i’ﬁ g Petitioner’s
menta! capacity at the October 29, 2012 change of pl‘eé’zhéériﬁgf’ Q\DE#l) After

.. . R SN VL DR RS SR LI
reviewing the pleadings, for the reasons stated in ‘this Repoit, the Undersigned

recommends that Petitioner’s motion be denied because Petitioner is hot entitled to

reliefo;ﬁ"'the merits. B e 102 00
T U Procédural History'! o
* Pétitioner’s Guilty Plea and Senténce &

| On August 1, 2012, the state charged Petitioner by informatioti with strong
arm robbery in violation of Fla Star. §812.13(2)(c), a second-degree felony
punishable by up to 15 years in state prison. (DE# 8, App. B). The state also filed"
notice that the Petiticner qualified as a Prison Rélease Reoffender (“PRR”) and,"
therefore, the state Waé‘se’ekihg enhanced péhal‘tie‘s. The score sheet prepared By the
state reflects that Petitioner’s lowest permissible sentence was approximately 42
ménths, (DE# 8, App. C): - "
‘On October 29, 2012, Petitionet épp'e‘are'd before the trial court to enter a

guilty plea. After he was sworn, ke stated his name, that he was 33 years old, and
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that he had a ninth-grade education. (DE#S-2, App. D, 10/19/12 Plea Hearing
Transcript, p. 7). The following exchange then took plac;i |

THE COURT: Have you ever beep trpated for  spental illness?

- THECOURT; Are yoy upde,the inflyence of alcohol, narcorics, or .

(1.9). Peitoner ackngwledged tha, as part of his probation, he had to,receive
mental health treatment from a doctor approved by probation officials. (14.:9).

Petitioner understood that had;l}g,_gpne: to. trial, he was facing up to fifteen
years’ imprisonmént. (Id.). Petitioner sga}c?;ldnfo_ one had},ma@g any Ap,rorr1$i§e§;o_r threats
to compel h1m to enter a.guilty plea. (1d.:9-10). ., |

Petitioner unde‘rstood‘_‘« that he was giving up the right to _é jury trial where the
state would have to prove his guilt beyond a reg§9nablg fi,ou.b’t, his right to-have his
attorney further, investigate the case and crossljje{éa_t:n:linc witnesses, and. his right to
appeal the sentence and conviction. (/d.:10-1 1)'. Petitioner also understood _h:e; _C‘?l-_ﬂ,d
be subject to deportation. (/d.:]11).

Petitioner agreed that he had enough time to discuss all possible,legal defenses

with his attorney and that he was .satisﬁg:,d with his Qounsgl’g repyeg,gnt@;cion._(ld. 11,
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Petit‘i{oner' answered in the affirmative V&’/‘hCi’l: the court 'éitsked Whe‘thér he was pl(ead'i'ﬁg" |
gu11£v(1d12) o

The trial court found that Petitioner freely, voluntarily, and "iﬂnt'el.lrig»en"tly
waived his"ri‘g'hAts, and that he ﬁldivingly entered t’ﬁé 'pliéa,ﬂundér‘:stianding:t"'h'e‘ch'arges
and consequiehces of the plea. (Id.:12-13); Thie court found thére was a factiial basis
for the plea. (Iid.). ‘Petitiorier corfitmed he' undefstood hé was agréeing fo'be
sentenced as a habitual violent offender (“HVO”): (Id13) R

On October 29, 2012, the court sentenced Pefitionér to cne year of probation
as'an HVO, with a ?Sp‘éfciél"ilcbndri:tidny"that"ﬁlc'r'"‘att'éﬁd';iq'én;tali‘ healttt coﬁ'ns‘eliﬁg and
iriposed ottier moh:ejtéry and drug 'festfn'g;é;:orfd"i'fion's"."'(DE#'8-2'::Appr);' .

" Petitioner’s Probation Violation T

o ‘On'Fe‘bru‘ary 8, 2013, the Petitioner was érrés"'ted‘ff&’Vibl'éiiidg‘hi$ probation.
(DE#8-2, App. H). On February 11, 3013, the trial court ordered competency
evaluatic;ris from Dr. Sanford Jacobson and Dr. S.(I)nia Ruiz. (DE# 48'—2,:Ap'p. G, App."
0). On March 18, 2013, the state filed an information under case F13-4532 charging
the Petitioner with a new strong-arm robbery offe'nse' (DE# é‘-2, App. H) Petiﬁoner
was re}eased to a residential mental health faciiity for stabilization and létef returned
to jail. On June 10, 20i3, the state filed an amended affidavit of viélation of

probation imposed in case no. F12-17516 adding the 2013 st'rong-érr'n rdbbery as the
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basis for the violation. (DE# 8-2, App. I). The score sheet prepared for the 2013
strong-arm robbery stated that his lowest permissible sentence was 64.9,5,_\mor_1;h§‘.,

(DE# 8-2, App. ).

R S T s O SO e b "ol . 1

NS LS

On June 13, 2013, Dr. Jacobson and Dr. Rujiz filed psychological evaluation

reports. finding Petitioner corpgete.n,g,\,Tge state and, defense attorney stipulated that

Petitioner was comp/etent and the trial cc‘gurt issued a June 17, 2013, order adjudging
LSS LRSS S T s SO S S R LIS I 9 I N S LS L S .

him competent. (DE# 8-2, App. K),.... ...

RV A F T R TP SR
__Petitioner’s Combined Guijty Plea P T BT
LR A B . LY VN TR R S New A L D IR & DRV O S G b

. On Jyly 10, 2013, Petitioner entered a guilty plea,to, the new strong arm,
robbery and 10 the probation,viglation, (DE §-2, App. L, /10/13 Plca Hearing
Transcript). Defense counsel explained that counsel, and ’Ifeti;tio_n?rz had watched a
viq‘ggjgf the 20 1}3‘;!2‘1:rr‘1?‘e‘_d’, r_gbb{c_ry”ajn.d Petiti%ner‘ J.\ya.n?tegl to _gjxilter a g_.fu;l,ty‘.,p}eq._ (Id :3).
Petitipner was plaqggl_ under oagh. (Id',:5'6)_‘ Petitioner F_hen, provided backggou.nd_
informgﬂtlion{,: age, qduc;:atio_nz. (Id) Thg fql}o\yigg ve?x:ghanlg(e.]thgn ‘t'ook p}aq_e:

THE ‘C;OURT : Have you _’e}:/c_:fr\be:e,_}n't{rggte;dhfor_q mental illnes§?

. DEFENDANT: Yes, ma'am,

- THE COURT: A\;re,’ you, ta};ing meq:;qapi,on for that g}gq;al illp%s_s;?jv .
DEFENDANT Ye,s,:«m.a'l_’am.w S T L '.' PRI

THE COURT; Does,your mental illness stop you ,from,‘q_lr:ld_qgl‘st‘gnd'ing .
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" what’s going on here today?

" DEFENDANT: No, md*am.

THE COURT: [Defense counsel], hdve you met with [Fefendant]?
'LEFENSE COUNSEL: I've had discussions with him,'J u’dg;é, ahd I met”
with him today —
" THE COURT! Afe You satisfidd ihat he understands nis plea 2ad that
“fie"s competent to take it based on your discussions with hiri?
" "DEFENSE COUNSEL: Yes Judge. ’ve had several conversations
" With Rim, yes.
" THE COURT: Are jou undet the influenice of ’alfc‘;bhbl, "riaircotic's," orany
medication? ¢ et
DEFENDANT: No, ma’am.
(1d..6-7).

Petitioner mkhoWléﬂééd that e had informed his counsel that he wanted to
adinit to the affidavit of probation violation, which would restlt ini the court’s
révoking his probation in the 2012 case. (Id.:7). He would titen be sentenced to a
ten-yéar céncurrent sentence with'a ten year sentence imposed in the 2013 case. (Id.).

Petitioher understood that the court would adjudicate him guilty of the 2012 charge.
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(Id.). Petitioner acknowledged that had he gone to a hg:‘ar'mg on the. .p‘robation
violation, he was facing fifteen years in prison and, if hf;:ha(zi gone to tr_ial in Qh_G 2013
case, was facing thirty years in prison. (/d.:8).

Petiticiner;%gggggi that no one had :r{ia;de: any, Pronﬁges or thrqats tq cause him
to enter a guilty ples;, (Jd.)  Petifioner stated that he was safisfied with defense
counsel’s representation. (/d.:10).

Petitiopsr undergjood that he was waiving his right to procged to a jury trial
in the 2013 caseqyhere the sfate would have, to prove his guilt beyond a reasonable
doubt, his right to. hearing,before the court on his probation violation where the
state would have to prove his violation by a preponderance of theﬁ‘{@?!}f{ez}}is right
to have his attorney further investigalg both cases, his right fo present and cross-
examine witnesses, and his right to appeal. (/d.:9). Petitioner conflrmedhe was
pleading guilty in connection with the 2012 PYOPﬂtiQ}}E y%p}at}pn and 20]3 case.
(id.:11).

- The court found that Pefitioner, had freely, voluntarily, and, intelligently
w}aiyfcdixhiﬁrigﬁhts- and_ that Pgtitioneg hac(i kno{w,in,glyt enggred mto the plea. (I'd.)k The
court .a.ccep.ted the plea. »(Id.::\12\)’,'The court‘se‘ntenged Jl?é;:t.izgione!r ;9,;,§n years as a_
habitual violert felony offender in case no. Fl 3;4.5_732 and to a concurrent term Pf ten

years in case no..F12-17516. (DE# 8-2, App. M). The trial court, entered the ten-year
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sentence in case no. -F1_2#1"7.51'6 on July 17; 2013, (Miami-Dade Circuit Court
Dbckét,3éai'sé No. F12-17516, #161). ©  *° " '

Petitioner’s conviction and sehtence becare final on August 16, 2013, the
expiration of the thirty-day period in which ‘o dppeal ‘the' judgment. ! " See
Fla.R.App.P. 9.110(b); Demps v. Siate, 696 So. 2d 1296, 1297, 1i:i ‘(Fia. 3d Dist.
1997); Ramos'v. State, 658 S0.2d 169 (Fla. 3d Dist. 1995); Caracciolo'v. State, 564"
S0.2d°1163 (Fla. 4th Dist. 1990); Gust v. State, 535 So. 2d 642 (Fla. 1st Dist. 1988)."
Ferreird'v. Dep'i of Corr's, 494 F.3d 1286, 1293 (i I:h Cir. 2007) {conciuding that
the “AEDPA’s statuté of lim:itatib'ris":'bégiri‘s’td run from the date both the cosviciion
and the sentence the Petitioner is serving at the time he files his application become
final because judgmentis based on both thé conviction and the sentence.”) (emvhasis
added).

" Pétitioner’s First State Post-Conviction Motion & Appeal

Before the judgment and sentence became final, Petitioner filed an August 5,

2013 post-conviction motion pufSUa’h‘t to Fla.R.Crim.P. 3.850. (DE# §-3, App. N).2-

1 Under Fed.R.Civ.P. 6(a)(1), “in computing any time period specified in ... any statute that does
not specify a method of computmg time . . . [the court must] exclude the day of the event that
triggers the period [,] count évery day, mcludmg intermediate Saturdays, Sundays, ‘and legal
hoiidays [, and] mclade the last day 0f the perlod unless the last day isa Saturday, Sunday, or
legal holiday. "+ . .. L

2 Petitioner filed an a*nended Rule 3. 850 motion on August 8, 2013 Wthh is substantlvely
identical to the August 5, 2013 motion.
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Petitioner argued,that his counsel was ineffective for allowing him to enter a guilty

plea on October 29, 2012 when he was not taking his psychotropic medication and

was hearing voices, He further argued that counsel was ineffective in failing to file
N PN D A SRS e AT (S HR DY S s on b v T

a,motion, to determine.competency. (/d,)., - ,
[ B L i Y 1 et YT A p v‘ L

. (pn December 3, 2013, the.state filed a response. (DE# 8-2, App. O). The.
i L B hY KRR .0 . AT ;».';". I B B
state ggun’t_erpglj_tt}‘at tv\he‘ftrans‘c,r.ipt ¢$t?b_l\ishe_d.. that I?etiti(c)r}gr’s plea.was knowingly,

voluntarily,and irj;}te}l{gpntly e:nt,e‘_redf Euﬁhemqre_, there were no outw,ar.;d_\) signs of

e

mglr}talé..ig,’c:ogllpetgnca Qpn_tainggi ir% the record, (Id.). The state attached an unsigned
and undajed proposed order denying the Rule 3.850 motion for the trjal court to sign.

O T

IESLN A i a S PR N

‘Erxqr{eo%l;y belieying the PTQPQS,e§~:f85er a‘gtaghﬁ{_d to the lstat.ef:__s response -
constituted the court’s denial of his Rule 3.850 motion, Petitioner filed a noti_cfe,_gf
appeal. (DE# 8-3, App. P). In }hislinitigl briefz he e_}rgued_ft‘hatith,e tri_gl _c}o.;ur,tt should
have conducted an qvident;ife‘lry ;hga:ri:_rlgior}__‘t:he ,v‘com_.pe;te}r}'cy,.i_slsqe and on whether his
2012 plea was .voluntary. (DE# 8-3, _App_,._l;Rv),.?,) Altho_ugh_ Petit_ione_r app%algd an
unsigned proposed order, the Third District Court of Appeal (“Third DCA”) per

curiam affirmed without written opinion in Strachan v. Staté, 133 So.3d 940 (3d’

DCA Feb. 19, 2014) (Table). Mandate issiied March 19,2014, © "

B e P TSR 1 )

In the meantime, the trial court set an evidentiary hearing, whichit-later
T TR Co R B T N A P

L R
RSN PR AR L
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cancelled upon learnmg of Pet1t10ner s pendlng appeal (DE# 8 App T) In light
of the cancellatlon, l"etitirqner Iiled in'the Thn_jd DCAaMay 5, 20 lfl rno;t'i.'on“ to recall
the mandate and }'eli'nduiShju'nsdiction back to ihie trial "COu"ri,'l Wthh theThlrd DCA
denied on May 15, 2014. (Zd.). Petitioner filed al\_/vlay 29, 2014 ;’notion for rene_afing! |

and for rehearing en banc, which the Third DCA denied on July 17, 2014. (Id.).

(lPeti’tic;ne.r.’s:Second:S"t;ate_ Post-Ccnyiction Motion & Appeal L
L On A_S‘epternber 22, 2014, l’etiti_oner filed_ a second_ i\mended :mQtilo,n Lfor post-.
conv;icgrl;on }vr}eliefbunde‘_r Rule 3,85405. (DE#83 App. V). H_elfirstraised the same
argument he, :a_lsed i}n his Angus,t :,20 13 nlotign challenging‘ the‘ 2012 plea. (Id5—6)
Next, he argued that his ccunsel was ineffec_llve at the 2013 hearing for falling tc :
raise an 1nsan1ty defense and for allowmg hlIll to waive h1s r1ght to a probation
Vlolatlon hearing. (/d.:11-16). The state f1led a November 4, 2014 response wherein
tlle state argu}edy that Pelltlcner was competent to enter the 2013 plea_ and that the
record of the 2013 p}r‘oceeding,sestablished that_:_connsel was not ineffective and the
plea was volnm;ary. (DE#83App W)_.“;ll\:lcta_bly, t,he_ state made no rnent‘ion_., cf&
Petitioner} \yas‘competency at_the 2012 plea hearing. (DE#8-3, App. W).. | -
‘ In the..Dece:rnbenlO,' .2014 order denying the second amended motion, the
tria] court prov1ded |

. The Defendant reasserts that on the day of his plea July 10, 2013, he
~ was incompetent. The defendant’s claims are refuted by the record.

10
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b The defendant. next .asserts that his plea should have been vacated
becaise' his counsel failed to properly investigate his case. However'
...his claim 1s refuted by the record and deemed waived since during the .
plea colloquy he told the colirt he wished to waive his right to have fis” ™
attorney further 1nvestigate h1§ case, 1n exchange for a favorable plea .

offer from the state. o

(DE#8-4 App. X) (infernal citations {onii‘tted)l.' -
"'Petitioner appealed.' (DE# 8-2,‘ A:pvp. {?).f:iHei first arguEd'that the tnalcourt
never ruled on hisAugus‘t2013 ﬁule $85p rnononregardtiighis2012plea (Id) He

..... oy 4

b
next argued that hlS 2013 plea was not voluntary and that counsel was 1neffect1ve.
during the 2013 proceedmgs (Id“) The Third DCA per curiam aifirmed w1thout "

written opinion in Strachan V. State 160 So. 3d 444 (Fla 3d DCA 2015) Mandste

P . Jvt S e e b e
ety i RTINS L A

issued March 30, 2015 (DE#8 4 App ZZ) o -

.\,'Jl

Petltloner s Third State Post COnv1ct10n Motlon & Motlon to Correct

Lok ! ‘ HETTEN

" "llegal Sentence

f B;etore the rnandate {iésu'ed‘,}PetitiOner filed a March 16, 2015 third amendéd
mo%tidnﬁ:for post-convmtionrehef’ under Rulel38(50 in'the trial court. lDE# 8-Zl,.App.'
AA)The motion was identical tohis August20 ks Rule3850 motion challenging
the 2012 plea"l. (Id.)". He made no mention of the 201'3";31e’a; (Id) On April l5,, 2015,
the state filed a reSpons'ei\there:in it argued that the motion was Stccessive. (DE# 8-
4, App. BB). The state only mentioned the 2013 plea in arguing the Petitioner’s

second amended post conv1ction motion had been demed and afftrmed on appeal

11
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rerfdeﬁng the third amended motion successive. (Id.).l '

'i"‘Wh'il'e his third amended Rule 3.850';}mo£ion" was pending',' Petitioner filed 'a‘!
June 8, 2015 motion to correct illegal sentence where he argued that his “plea o
the subst‘antive o%fense and;‘tnef"resu‘lti'r'f'g violatfo:rf"of prof)ation’i?f.ﬁ. . was insUfficient

because the tnal court faued to deterrmne a factual bas1s for his plea rendermg the

rgl’ N ,l.

defendant’s s'entenee 1‘llegal 'on Julle, 20 13.” (DE#SS App CC)}.;;He rtled a June
10, 2015 amended motien to correct illegal sentence wherein he re-raised the first
claim and added tlhat his pileaf was_i_nvo}untary_ where the trial cour‘tv‘\failed to inquire
into hisrnflenétal :_h).ealth status when he entered a plea 1n 2012 I(DE#_8-5, A-,PP; ;CC).

In an'August 13, 2015 order, the trial court denied all three motions, finding
in pertin"en't part: * - o

In h1s Th1rd Amended Motion for Post- Lonwctlon Relief, Strachan_'

raises one' ground that his plea ‘was not Voluntary and ‘therefore »
rendered 1nvahd—spe01flcally because the failure to take psychotroprc“'
medlcatlon prior to entry of the plea rendered hun not competent

This motion must be deniéd because the grounds asserted have already

been litigated and decided, and therefore ate successive arid prohibited

under Rule 3.850(h)(2). On December 10, 2014, the court denied

Strachan’s Second Amended Post-Conviction Motion stating: “The

Defendant reasserts that on the day of his plea, July 10, 2013, he was

incompetent. The defendant’s claims aré refuted by the record.” (citing

and attaching the July 1€, 2013 plea colloquy transcript). . . . The Third

DCA affirmed that ordér-on March 30, 2015, case no. 3D15 232.
(DE#.8-5, App. DD, 1-2),

12
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The court did not refer to the October 29, 2012 plea. (Id.). Turning to the
Petitioner’s argument in his motionzto correct illegal sentence that the plea was not
supported by facts, the court stated:

- This ground must be rgjected because not only did the State and counsel
for Strachan stipulate that there was a factual basis for the guilty plea o
~see July 10, 2013 transcript, at 10, but the arrest affidavits for both
“cases, F13-4532 and F12-17516, as well as the amended affidavit of *
- violation of probatron in case F12-17516, were all i in the court f11e and o
" therefore of record at the time the plea was taken. C

(Id T T T e AR RS

The court also addressed Petltloner s mental health argument as follows

" Strachan tosses in oné additional argurnent at the conclusion of [his

‘ _amended motion to correct illegal sentence]: “that he is not guilty of the,
" ‘offense to which he pleaded because he did not know what he was doing
or it’s [sic] consequences at the time of the crime due to his mental
illness.” While such would not be proper grounds for a motion under
Rule 3.800, even if the Court were to freat this as couched under Rule
3.850, the Court note° that the issue of his sanity was prev1ously
addressed. in his Second Amended Motion for Post-Conviction Relief,
[The trral court] denred the rnotlon that-was affrrrned by the Thrrd_

DCA Thus, this too would be_an 1mpermlss1b e successrve motron'

whrch can provrde no basis for rehef ;

oLt

(1d.).

Petitioner did not appeal this order. -

Petitioner’s Fourth State Post-Con_viction Motion
On November 23, 2015, Petitioner filed a fourth amended motion for

postconviction relief under Rule 3.850. (DE# 8-5, App. EE). He agaiﬁ: a‘rg‘uefd;that

13
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counsel was ineffe'cfive‘a‘t his 2012 plea hearing because he was not competent. (1d.).
The staté filed a January 8, 2016 iequnse waerein it argued that the motion was

successive. (IC)E#VS-'S,"App. FF) The trial court enfered'a J anuafj' 12, 20’16 order

-----

denymg the motlon as successwe “as all issues ralsed to attack the voluntarmess of

E

his plea have prev10usly been addressed by tnis court as well as the Th1rd District

o ' 3

Court of Appeals ” (DE# 8 3, App GG) Pet1t1oner d1d “mt app

ST LA R T P t
LRI . . \ b, - - ’ p B . ’.»..

ey \J-l'
s

Peuuonel s Notlce of Inqu1rv ' A
R et O L A . R B P ; . Vool : .
On’January 21, 2016, Pétitioner-filed & nd-t'ice’ of iniluiry/ca'se disposition

regardlng tne fallure of Lhe trlal court to coriduct the ev1dent1afy hearing ohglnally

E ) , PR

ordered followmg h1s nrst Rule 3. 850 motic. ( DE# 8 App Fh) The tnal court
previously cancelled the J anuary 30, 2014 hearmg because P’ehtloner S appeal cf the

unsigned order attached to the state’s response was pending. The trjal court issued

an order denying Petitioner’s request for a ruling on his August 2013 Rule 3.850

motion which provided as follows: '
Defendant asks “the court for its disposition on holding the ruling that
" it never made on 1/30/14 to hold an evidentiary-heating.” . .": [Aln
evidentiary hearing [] was originally scheduled to take place on January
30, 2014 (by the prédecessor judge). That hearing ultiiately did not go
forward, and it appears that was because the court was able to rule
- without the need for such a ‘hearing; - “
- The court has, in fact, already ruled on Defendant s several post-
conviction tnotions, as discissed below: K :

14
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 After rev1ew1ng the instant motion/request as. well as the court f11e and -
the docket entries, and having heard from the State Attorney, it appears
that the referenced hearing originally set for January 30 2014, was
intended to address the Defendant’s then pendmg motion, ‘or motlons
_ for post-conviction relief. Up to such tlme the Defendant had flled the -
following motions: "
- Motien for pest-cogviction relief, filed on August 3, 2013 ,
e Amended motion for postconviction relief, filed on August 13,
o 22013, 0 L o : : IR
e Second amended motion for postconv1ct10n rehef frled on
Septemper 26;,2014 . S VT T
In each of these motions, Defendant asserted that he was 1ncompetent
to enter into the plea bargain which resulted in his judgment and
sentence. As noted, the Court entered an order explicitly denying the
last of these three motions (the second amended motior), on December .
10, 2014, and did so without the need for an ev1dent1ary héafing. Thus
+ .all of Defendant’s then pending potential postconviction challenges -
were addressed, and rejected, on the merits. Accordingly,
i - Defendant’s request for a puling as to, the matters that, were.sef to.be . . ..
heard on January 30, 2014, is moot. The court has already ruled, and
- did so withouf need for an evidentjary hearing. Notably, thesg groyunds
(Defendant’s asserted incompetency) were precisely the same grounds
- aisedin Defendant’s third and fourth amended motions, which too.
were denied |

"

(DE# 8 5, App HH) (emphasrs added)

Petltloner d1d not appeal |
e

Petition for Writ of Habeas Corpus & Mandarnus In The Third DCA

OnJ anuary 25, 2016 ,Petitioner ﬁl“‘ed a pet"i.tions for writ 'hf habeas cbrpus
and for wrlt of. mandamus in the Third DCA (DE# 8 5 App II), The Thlrd DCA

consohdated the flhngs into a smgle case. (DE# 8 5 App JJ) The habeas corpus

S B 11

petition argued that the Thlrd DCA erred 1n denymg hls motlon for, recbnsrderatron

15
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in his origiria_l‘appeaf (ffom the uﬁsighed .Ofdei‘.)_‘., (DE# 8?-55 'App'.AlII)". His f}iendamus
petition argued he vshouAd get ‘an ev1dent1ary hearmg Wthh was. scheduled for
January 30, 2014 regardi;r}g hié_ o_rig_ip'al RU13V.,3-8,50 rr}otiOn; (Id.). Th_e VTl_._lftrd.;DCA

| denied "!both' .peti_tidifif‘e' Witi;odt comment onFebruary 4, 2015‘( DIE#‘_SZ-'S.,‘ App J.
Pétitionér filed a June 6, 2016 pefitiot; for writ of mandamus with the Taird

DCA again complaining that the trial court never;ruled on ,hisv op“gipa}?Aug}J‘_sE 2013
Rule} .‘SSE():_rno,tion regordipg his 2012 p_lea}; (DE# 85App NN}i.;He_, (e:zgued__t_’oat the

Third DCA should have dismissed his original appeal from the unsigned proposed

1

order and the trial court should have allowed him to go forward with the evidentiary

hearing. (/d.).

Pursuant to the Third DCA’s directions, the state filed a response addressing
Petitioner’s argument that the trial court never ruled on the Rule 3.850 motion he..

filed in August of 2013 as follows: T
Although Strachan appealed an alleged order denying [the August |
2013] motion in case no. 3D14-13, the order appealed was an unsigned,
undated, unfiled order it was merely a proposed order attached by the
tate Attorney’s 'Office to its writien responsein the trial court. Such
an order would not have vested jurisdiction for an appeal in this Court,
as an appeal is’ authorized only from a final rendered order, which is
defined in the appellate rules as a written, 51gned and filed order

Fla.:R.App.P. 9.020(i), 9.140(b)(3).

' Notwithstanding the absence of jurisdiction and the absence of an
1_appea;able order, this Court “affirmed” the non-existent order. It is the
~ State’s position that that “4ffirmance” has no legal significance since

16
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%

there was no appealable order. to vest Jur1sdlct10n in this Court.
Although the ‘affirfnatice ‘of that ofder has no S1gn1f1cance ‘Strachan
then proceeded 10 go through several amerzdmemls of the amended

IS

r pleddzngs resulted in orders, of ¢ derual by . the lower court. As the
motion of‘ August’ 2013 for Which Strachan' seeks ah order, ‘was
subjected to subsequent amendments, that motion qf August 2013, was-
eﬁecnvely SuBsuméd withiti' the next amended 1 motion, and when that
amended motion was denied in December 201 4, the motzon of August

2013 was detliéd as part of that denial

K
RS

R

(DE# 826 app OF (ertphsis in original);

~ .
IR
LN

Lok e FOEN FE R : c e e Pl
EFURER AL [SEEER DR S T { e o N IS USRS .
As a restilt; the state arghied that the issuance of a writ of mandamus was not

ot o

M b A e fR A NS AT T T g e T g G
appropﬁaté. (Id.)" Thé Third DCA"dénied the petition for writ"of mandamus on
N :‘r( . _'~-';‘,, .

gL _H:_/,__ t ‘ Lo R 0y [ '-! E -4
Augtist 29, 2016 witholt comment. (DE# 8-6, App.fPP). {

Petitioner’s “Second or Successive” State Motion for Post-Convictioﬁ Relief "

T L U VORI A PR § IO S o, SN A B
* On June 1'7,} 2016, '‘Pétitioner filed a motion tifled “second or successive
) o". { ,‘ \' . ':“:-; ‘ et 9 - ( Ty ‘ - : ( ' o :) : . >.':-.‘ .
motion for postconviction relief’ in the state court (DE# 8-5, App. KK). He raised

the same ground raised in his original Rule 3.850 motion, challénging his
: L 1 i oD SRR BT
competency to eriter the 2012 plea. (Id.). " T o

'

State Court Order Prohiﬁi;tiﬁg Pétit‘ionerFrorﬁhlmg]’m Se fPetitioﬁjs‘ __:"‘(

The trial ¢ourt issued a July 14,'21016\‘t.)\ride1f deq’y‘;;ng‘j_fthe latest motion and
requiring Petitioner to “show cause as to why he shoull_a'r_iil_t))fllﬁé Held 1pcopt§:rr‘1pt for
frivolous/successiyg ﬁling_s.’_’ (DE# 8-5? _vApp. LL) ‘_.Wh;en‘}l}etiti_one_r faiflgglf to-timely
file a responsel".to ttig: sﬁo'v‘v‘,g:_guéé ordér, thetnalcourt“ls)suerd a'Sep'tembler,lé, 2016

17
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“order prohibiting the filing of any further pro se petitions or motions i the trial

court.” (DE# 8-5, App. MIM). = - = . Ll

vvvvv

‘Petitioner appealed the trial Court’s ‘September 15, 2016 order. (DE# 8-6,
App. QOQ): Petitioner rejected the state’s position {Fut the argument raised i his
Augnst 2013 Rule 3.850 motion-‘was subsuimed Within ‘tte trial ‘court’s’ Décermber-
2014 ‘order denyinig his September 22; %C14 sécond amended motion: (DE# §-6,
App. RR). The state filed an ansWer brief. (DE# 8-6, App. SS). Petitioner iiled a
reply wherein he reiterated that his second amended motion ‘was ciillenging the
2012 plea, (DE# 8-6, App: TT}: The Third DCA per curiani affirmed withcut written
opinion in Strdchan v. State, 224 $6.3d 230°(Fla. 3d DCA March 22, 2017 (Table).
Mandate issued April 17, 2017. (DE# 8.6, App. UU). -

" Second Petition For Writ of Habeas Corpus In The Third DCA - -

" On May 1, 2017 and May 8, 2017, Petitioner filed a petition for writ of
habeas corpus and amended petition for writ of habeas corpus, respectively, in the
Third DCA. (DE# 9-1, App. VV): Petitioner took issue with the Thitd' DCA’S
affirmance of an unsigned order in Strachan v. Staie, 133 So.3d 940 (3d"'DCA Feb.
19, 20143, the trial court’s jufly 14, 2016 order denying his June 17, 2016 second
successive motion, and argued that his 2012 plea was not voluntary as he was not

compéfént ét; the time. (Id:). TheThird DCA deniéd his‘petit'_i,o_‘r‘; Without cdmment

18
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on May 8, 2017 (DE# 9-1 s App. WW). .«

oy, : ) S T eE

Petition For Writ of Mandamus In The Third DCA .. .-, -

.. OnJune 19,2017, Petitioner filed another petition for writ of mandamus in
the . Third DCA in, wmphdhe again argued that he had not received 2 ruling on his
argumen(s regarding the 2012 plea in the, trial or appellate. courts. (DE# 9- 1, App.
XX): The Third DGA denied the,pefition.on June 21,2017 without comyment, (DE#
FLAPR YY) o aga o WG ube

- Retitiqner’s Present 28 U.5.C. §2254 Motion. ..., , . .

.+ Petigioner next came to this coprt filing the instant §2254 motwf‘ on, July 19,
2017, when he hanged it Jo prison, officials for mailing.’, (DE# 1:20), Peitioner
argues, as he hadv in the state qourt, - that- his appoinged trial counseli was
unconstitutionally inefitive because she failed o request 2 competency hearing
on Ogtober 29, 2012, the.day he entered a guilty. plea to the 2012 robbery, Cas;: No.
F12-017516 (DE#1). He argues _that; he told his counsel on the day of the plea
proceedings that, “he was. hearing voices, agitated and 9onfu§ed at times because the
jail medical -personnel in -the jail were not supplying him with the psychotropic

medication he was required to take in order to be fuhgtional"f (DE#1:10). ,

e .

3 “Under the prison mailbox rule, a pro se prisoner’s court filing is deemed filed on the date it is
delivered to prison authoritie$ for mailing.” Williams v. McNeil, 557 F.3d 1287,:1290 r.:2 (L1 Cir.
2009). ’

19
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III' Threshold Issues

A. Limits of Habeas Relief -

" *'Federal habeas review ‘is limited to deciding whethera cofiviction violated
the Cbﬁstifutibﬁ; laws, or treaties of the United States™ Estelle'V. McGiire, 502 U.S.
62, 687112 S.Ct. 475, 116 L.Ed.2d 385 (1997) (citations omitted). A's ‘sucd; fedéral
habeas “doés not lie for errors of state law.” Td. e({‘t”47f'5A(‘dudtatiohs:briﬁftéd;)’f “fi]f:is":
not the f)fdvi'rfé‘é of a fedéral habeas court to reexamine staté-court determirations
onstate-law qﬁéstidn’s.f”'}':l’d; As 'sdéﬁ,'.fédeféil coartsmay notrevlewcieums 'bésied'
exclusively on state law issues even if the claims’are “couched in terms of equal
p’rot‘é‘ction“aﬁd due procés’S.”’Branah v. Booth; 861'F.2d 1507, 1568 (1 1th Cir."1988)
(quotation dﬁﬁttéd); T
B. Timeliness

I’ Statutory Tolling

The statutory authority of federal courts to issue habeas corpus relief for
persons in . state uUSIOdy is. prov1ded by 28 U S. C § 2254, as amended by the
Antlterrorlsr‘l and Effectlve Dcafh enaltv Act of 1996 (“AEDPA”) Audul Kabzr V.
Quarterman, 550 U.S. 233 (2007), Penry V., Johnson 532 US. 782 /92 (2001);

Davis v. Jones 506 F.3d 1325 1’531 n9 (llth Cir. 2007) The AEDPA imposes a

one-year statute of 11rr11tat10ns on petltmnb for writ of habeas corpus f1led by state

20
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prisoners.* See 28 U.S.C. §2244(d)(1) (“A 1-year period of limitation shall apply to
an application for a writ of habeas corpus ....").

.. As is indicated above, Petitioner appears, to be challenging his conviction and
Loeond A PR RIS U S I O P PR T N

S 3

sentence entered g})\x\}‘_July‘_ 47,2013 in case no F12-017516. Because Petitioner did not

3

appeal th%s conv1c~t{or‘,1J 1}9;5”@?}9? pegggne fvivnal. on :.A.rutgp_st .1‘6, 2013, _w,‘herfl“.thef
time, . which o file an appeal camg, to,an end. See Fla.R.App.P. 9.110(b); Demps .
State, 96.50,24 1296, 1397, 1.1, (Fla. 34 DCA 1997); Ramos v. State, 638 $0.24
169 (Fla, 34 DCA 1995); Caracciolo v Siate, 564 S0.2d 1163 (Fla. 4th DCA 1990);
Gust y. State, 535 So, 2d 642 (Fla, Ist Dist, 1988). Importantly, the court must rely
onthe.J ul;y.A 17 . 2013 sentence, rathe;r',thag‘l_ th\e_.Octebe‘r 29, 2012 ju_dgmeg:, 1nhght Qf,
Ferreira, 494 F.3d at 1293 (concluding that the “AEDPA’s statgte,fof l_imi;ations ‘_
begins to run from the date both t}}e epnvi:.ctior; and the sentence the Petitioner is

serving at the time he files his application become final because judgment is based

i h 53 . . o W t

*The statute provides that the limitations s period shall run from the latest of —
{(A) the date on which the Judgment became finaiby the conclusion of direct
review or the expiration of the time for seeking such review;
() .the date on which the impediment tto-filing an application.created by -
State action in violation of the Constitution or laws of the United States is
.« removed, if the apphcant was prevented from filing by such action; —
(C) the date on which the constitutional rlght asserted was 1n1t1a11y )
recognized by the Supreme Court, if that right has been newly recognized by the
Supreme Court-and made retroactively appiicable to tases on collateral revieWw: ‘or
(D) the date on which the factual predicate of the claim or claims presented
could have been.discovered through the exercise of due diligence. .
28 U.S.C. §2244(d)(1).
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ori'both the conviction and the sentence’)(empbasm in original).
'éTHus,"Pertit'i’cnef”ha:c‘l cﬁei'year;;frcm the fimé his conviction and ‘sefitende
becare final on August 16, 2013, or until Atigust 16, 2014, to timély file his §2254
petition. See Downs v. McNeil, 520 F.3d 1311, 1318 (11th Cir. 2008) (limitatiéns
period shotild be calculated according to “anniversary” miethod,” “irder Which
limitations period expires on thé antiversary of date it began to run) (citing Ferreira,
| 494 B34 4t 1289°n.°1 (11th Cir. 2007) (hoting that Timitatiors périod ‘should bé
calculated usmg 'éfHe"aﬁﬁf\;eféafy ‘date of thetmgger!ng :"eve'rl't""):‘. ‘Pe""c‘i't'i‘oiner'l 'di.d hot

. T

file his é2254 miotion until J u1y 19 2017

o chhe’ver‘ the one- year hmltatlons perlod 18 statutorlly tolléd ‘during t1mes"
when a “properly filed” application for post-ccnviction?‘reli‘ef 1s -peii’din‘g in the staté
forum. See 28 U.S.C. §2244(d)(2) “An apphcatlon is properly filed" “when its-
dehvery ‘and acceptance are in comphance with ‘the apphcable laws anG rules’
gcvernin’g ﬁlivn;ég."’ Arztitz v, Bennett, 531'U.S. 4, 8;‘(2‘0’005. -

" Before his conviction and sentence became final ori August 16, 2013, he filed
ffis first motior for‘?pvosti;cchv‘ivctioh 'relief on Augu’st “5, 2013. The state filed a”
December“3, 2013"‘.:’res‘ponse, attaching an uh'sighed proposed order denying the
motion, Miéi’tai(enly thinking the fropcSed order constituted the trial court’s order on -

his motion, Petitioner appealed. The Third DCA affirmed in Strachan v. State, 133

22
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So.3d 940 (3d DCA. Feb19, :_2(‘).14]-‘)4(_"1;?1‘)‘18). Manga_te issqed March19, 2014. On
May 15, 2014, the Third DCA denied Petitioner’s subsequent motion to recall the
mandate and relinquish jurisdiction to the trial court gnd, qn July 17, 2014, denied

Petitioner’s motion forrehearing. .. o

CLY -
[N S

Co iOn_,,‘S,_\ept,emt_f)qr_ 22, 2014, Petitioner filed a second amended motion for post-
P I O B A N e S 04 P A S T LS : AT S O

con,yic__‘t,ign relief in the trial court wlhgne)in_he challenged his 2012 plea and his 2013
e N o O D O T S oo YD

pleg. The state filed a Noyember.4, 3014 irsponse. The trial court isgyed 3 December,
10, 201 rder,denying the secand gmefled motion, BILOBLY expressly, meRuanng
the 2013 plea proceedings. Petitioner appea],gci:vi_nf'fl‘}”l"e T h1rd DCA per'curzam afflrmed
without written op1n10n in S'{rachqn v. State, 160 So3d 444 (Fla‘ 3d DCA.2015)

Mandate issued March 30, 2015.

jeod .‘l Ao o S

..~ . Because of the issues with the direct appeal from the unsigned order denying
it v veL Ly P IR Qe : _“ i LS o D PR )
the August 2013 motion, the Undersigned takes the position that the Petitioner’s
original Rule 3.850 proceedings did not come to an end until t;_he March 30, 2015

L ot : P TR SN i S

mandate. For unknown reasons,. Ethei

L T L Y

argument challenging his 2012 plea in the rulings on Petitioner’s. se"conq amended

DE

motion for postconviction relief. However, both the trial and appellate courts were
aware of Petitioner’s argument. As a result, he did in fact receive a ruling on this
- . A : R T e 1 S S I PR

argument at both the trial and appellate leyels, in the December 10, ”2‘(’)14 Q’rd’c;r_ and
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in"Strachan, 160 So.3d 444, respectively, 0 T T e
““Réview of the record, detailed above, sstablishes that there weré f0 ﬁroperly
filed post-conviction motions pending from March 30, 2015'u’1ﬁﬁ' Péti’fiéner'ﬁl‘éd
tﬁé"'inst‘éfht‘ pejtiti()'n on ..I'uly: 10, 20'1"7'.‘{Thr"é State';"'t"fial"t):‘é)u'r;f :"ré"f)éét‘edly aenied
Petitionéts mdlions as successive during this tirhe perlod and ultimately efiteredan
order prohibiting Petitibner from filing any additional pro ise?r'no'tib‘r’l:s at the ‘trial
cotrt Tével As result, over de'yeafS df'ﬁﬁa)lj‘f{éc"ihﬁfrié’iél’aps:“ed bifore Patitiondt”
fild is §2254'in this Gourt. Thus, this fedetal petition Was fiot timely filéd Ghder”
§2244(d)(1)(A).
< i Bquitdble Tolling
T Giver'the detailed ;p'r'o"'c:é":'diii‘alz history natrated above, however, ‘the AEDPA
statute of limitations was likely tolled. Both the United States Stipremé Cour('ind
Eleventh Circuit Court of Appéalé have held that e(ju'it'af')léi‘tbllin‘sg can ‘Al')é'apﬁlied to
préifen"t) the apphcatlon :of:th‘é AEDPA's statutory ‘deadline when extraordinary
circufnstariées have Worked to prevent aﬁ'étherl’wii.sfc;f‘diligént Petitioner from ti'rr;iel"y"'-
filing his petition. Holland v. Flovida, 560 U.S. 631 (2010) (“We have previously”
made clear that a ‘Petitioner” is ‘entitsllé"d 10 equi%alﬂé‘ tolling” only if he shows ‘(1)
that'héf‘has‘?{beerl. ‘pursuing his rights dil‘i‘géntly,t and (2) that some extraordinary -

circumstance stood in”his way’ and prevented timely filing.”) (quoting Pace v.
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DiGuglielmo, 544 U.S. 408, 418 (2005)); San,Mq(ti(_a V. McNﬂef,z"Z-, 633 F.3d 1257,
1267 (llth C1r 20‘1! l)h;Lsz,ave;i V. Se_crv_'ez"qry,:pepzf,of ‘Clogr'rections, 627 F3d :1057,
1066 ,(N‘I_N_ltthir. 20111;'). | .
t‘é‘The d111gence rgquibredmfoxr_ fefquitablc tolling p‘urppseshig _Ai‘rlegs'orllfgb\lre
diligence.’ rot ‘maximurn feasible diligence.” Holland, 560 US. at 652 (guoting
Longhar v. Thomas, 517 US. 31 326 (1996)). “As for the, ‘exiraordinary
cifpumpfancey’. prong...a defendant [mpst] shqw g causel conpection betwegn, the
alleged extraordinary gireumstances nd the late filing of the pefition.” Sen Martin,.
633 F.3d at 1267. IR
The Eleventh Circuit has also cautioned that a Petit@oner’s‘ t?‘ffq;rt:s! to 16.3_?:1‘1‘1 the
di\spositjrc;)n of ‘p{g-fedgraln_ ha,t;}e;as:gtepg are crucial to determining Whgth@g:equitable
toll%_n’g is__ :ap,grgpriia}:t,.e. Se;el nght v,wSchjoﬁ:eld, 292 F.3_d‘ 7_,(!)94,\(,1 1th C1r 2OQ2) _,(,é’e-”,
curigm); Drew . Dep'tof Corr's, 297 F.34 1278, 1288 (11th Cir, 2002)("A lengthy
- d?la}’ bet\ygén the issuance of a necessary Qrd‘er_ ,angl an ipmgtp’s lje:g_eigt ofbit migh},_
p\royi:de a basis for vequitabjlgtqll{ir\lg; zf fhe, Pge,_titi?ner: _hgs d{ligeqtly attemg(gqsl to
ascertain the ﬁqtu; of that an_der and if the d.ela.y« pre}genfzed thg inmate from filing a ;
timely fedgzral vhabeas corpus petition. (emphasis supplig@)?’)? ayerrgled on,othfer

grounds by Pace v. DiGuglielmo, 544 U.S. 408, 417 (2005); see also, Mashburn v.

Comm'r, Alabama Dep't of Corr., 713 F App’x 832, 839:(_11.,th Cir. !20’1_!7‘)
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(ur'ipul;'lri?shé&). ‘;‘Eqai‘tabl'é tolling is available only if a Petitioner establishes Both’
ex"tr'go;cfliﬁafy Ci'fc'ﬁ:r'nst‘ancé"s and due d'ili:gerfc'é:f”‘Spedfs:'v. Warden, 605 F. App’x
900, 905 (11th Cir. 2015) (quoting Diaz v. Sec'y for Dep 't of Cofr’s, 362 F'.3'd*'6~98‘,‘:
702 (11t Cir 2004)).  © AT

X %I‘ejx:e"," the record aréﬁably d"(")fesﬁ"s'upﬁzb’ft"a' 'f'indiné that ‘éqﬁita:b"lé 'Lb'lﬁ'ﬁg" s
apprdﬁriafféf in this case.’ To his credit, Petifioner raised the issue regarding his’
c:oﬂip'éiér'fcy'hf the 2012 ﬁlea' hearing in the Sirst Rule 3.850 post-convicticn fiction
i€ filed i‘n!:Ai'J'gust 2013. The trial court did not rule ‘on the motion! Admittedly,
Pefitioner madé the mistake of appealihg ‘an order ‘drafted by the state attorney and-
unsigned by the trial court. However, the Third DCA affirmed this 'u'nsi:gne':'d order”
without written opinion, creating confusion for the Petitioner. In Petitioner’s second
amended motion for post-conviction relief, Petitioner again ra’sed the issue
regarding the 2012 plea, while adding issues related to the 2013 plea hearing. Invits
December 10, 2014 order; the trial court ruled only on Petitionet’s vc‘ompetenc';il
during the 2013 plea proceedings and did not expressly address the argument’
regarding the 2012 plea. The Third DCA simply affirmed. Petitibrier came to the-
conclusion that his argument regarding his 2012 plea had been overlooked in the
prbcee‘di:ng‘s that came to an end with the Third DCA’s March 30, 2015 Mandate.

In an atternpt to obtain a ruling from the staté courts on the August 2013 Rule 3.850
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motion, Petitioner filed multiple motions and petitiops,in_ the )trrial and appellate

§ [ il . L ST L PP ’ Lo pov, ! . L
courts. These, efforts to obtain a clear ruling on ,;h@\“isvsg;cmre;gardigng_ the 2012 plea
-~ delayed Petitioner’s filing of a.§2254 motion. ...

N I S T e Ty i
KO PR S e 13 EV RN GLEEN

Petitioner has established due diligence, in light of his?max‘ny,: filings and
f?Piét;?%ff.@rﬁ%to inform the; state courts,that he, wanted 2 ruling on the 2012 plea
hearing,. issye..  Eetitiongr  ha ., arguably . also . established,, “extraordinary
cjreugstapes,’ in light of the Third DEA’s confusing affirmance, of an unsigned
order.and the trial court’s fgilyre to,address the 2012 plea issug in ifs Dgcember 10,
2014 prder. As a result,. it appears,tha Petitioner is arguably entifled to, equitable,
tolling of his petition.

G, Ex haustion |

... The respondent concedes that Petit,ioncg properly exh}au,s,ted‘ theglair;n v}rai§ed
here in,the state courts an_q_,i indeed, thag gonclgsi_o_n is corr’e,'ct_._‘(.DE# 8:48).,;Issu_es,,
rgised in a federal habeas.corpus petigion must have been faiy}_y presented to thg state.
courts and thereby exhausted prior to their consideration on the merits. See 28 US .C.
§,2254(b), (c).‘Exhaustion requires II}_at a Kclaim‘be pursggd in the state cou‘r.tsvghrou;g:h
the appellate process. Leonard v. Wainwright, 6‘”01,__F.2d 807 (5th,Cir. 1979). ;BQt.h.‘_
the f_act}}él substance of :a claim qnd thc,}f_,ed_gral cons_t‘i;t\utional isgue :its:f:lf:_ must have

been expressly presented to the state courts to achieve exhaustion for purposes of
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' federal habeas corpus’ teview. Baldwin v. Reese, 541 U'S. 27 (2004), Gray v.

Netherlands, 518 U.S. 152 (1996)."
" In Petitioner’s case, he alleged:iheffe'c:fi.{’/e' sssistance of counsel for féifing to

raise the compétency issue during the 2012 piea hearing inl his September 22, 2013
sécoﬁa amended métion for po’s't—ébnvi:cﬁqri ‘:reliéf:. :Bééé{ﬁszé the cla1mwas r:abiszédv '
before st'hé"s'tétéwtriél cb"urt," and 'ih;"édﬁst“"itlilt'i‘é%rtl"éi "térfhsi;:t;yl chaﬂ’ené‘i’ffg.'his'r'"siﬁh‘:"
afﬁéhﬁrnléﬁt"Alright' to counsel; ana ‘:fﬁerf afﬁ‘rﬁiéj'c}i' on appeal, Althou gh' hot e'xpféésiy', -
the éisim :ap‘p:ea;rs r1pe fo’\f‘;"fe&e'ralz‘.ﬁab'eas’fofpué 'i:'é’vié'“&‘f)} in anj'/"” V’e've'nt";'_ HE)'V\E/eVér," for”
the Teasons put forth Below, Petitioner is not entitled to relief on the merits:  **

B

IV, Governing Legal Principlés

BRI s e AR f

A. Standard of Keview

| ThlS C(SUrf"s revie\;&;/ of a stite pris&ffer'é‘ federal pé:lt’i'tibfn2 for habeas' corpus is
“greatly circumscribed” and ‘highly deferential.’” Ledford, 818 £3d at 642 (quoting
Hill v. Humphrey, 662 F.3d 1335, 1343 (I1th Cir. 2011). “The purpose of [the]
AEDPA i§ to ensure théi federal habeas rélicf functions as 4 guard against extreme
malfunctions in the state crimifial j{}tistifcé“sys"‘tﬁems,'"éﬁd not as a means’ of error’
correction.” Ledford, 818 F.3d at 642 (quoting Greene v. Fisher, 565 U.S. 34, 38
(2011)). This standard is both mandatory and difficult to meet. White v. Woodal'l,“

573 U.S.'415, 419 (2014). Deferential review under §2254(d) is generally limited to
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'the’ reppfd thay wasbefq_;es the state coprt thgt adjudiqatgq thewc,lqim ({)nAt‘h_g.rr}leritts. |
- See Cullen v. Pinholster, 563 U.S. 170, 182 (201 1)‘_ :
. The first, task of the federal habeas court is to identify the last state court
. dec.i;siO'r:l,ﬂ ifi any, tha}tadjlllqwatec}(t}‘le clalm on the.}rr.}_ie‘rits.;Seg_ Marsh:a:ll V. Sec-‘;fyi, F la. t
D:,je:g;l‘ﬂof,%’Q‘Jrr‘_’,s,i 828F 3d 1}277, 1285 (1 l,tht Qir. 2916). The state court 1s not reqigiredﬂ
to isue, an opinjon explaining its yafionale, because even the summary rejection of -

a ,claj;rll(,,‘,“)/ithout ,e}xpla‘na‘tion,( ],qualiﬁ__e,§ as, an adj,u«dice}tion“g)n the, ,meri{ts”\gs(hich
‘\.; LR e e ;L:{ N e ."j 1 RSN R SR ) - IR TR KR B 10 T

LIV G

wagapls deference. See, Harringion v. Richier, 562 U.S. 86,100 (2011); Fergyson
. Culliver‘,i,f§2!7._’_I!F.3Ld {‘1:.,144‘, 114§(llth Cir. 2Q08). Wpere,?!the' ,s‘t]at,ex{_c_fo‘g_,rtr’.s:

adjudication on the merits 1s unaagorgpgnied by an g:xpla.r}ation, “the federal court

sioE T

should ‘look through’ the unexplained,decision to the last related state-court decision
that does provide a ratjonale, It should then presume that the unexplained decision .
adopted the same reasoning.”Wilson v, Sellers, . US. __, 138 S.Ct. 1188,

1192.(2018). The. Supreme Court.explained, that the presumption may be rebutted

LY B

“by. showing that the unexplained affirmance relied or most likely did. rgly on
AT o K AR TR D [ S S SN ot AN

different grounds than the lower state court’s decision, such as alternative grounds
for affirmance that were briefed or argued to the state,supreme court or obvious in

the record it.reviewed.” Id. at 1192. ST,

s

‘When there is no.reasoned state court adjudication on the merits, at all, the,
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Supreme  Court Has’ instructed fedetal” courts to “détérnﬁﬁe ‘\grf/heéff"va}rg‘ﬁmeﬁ?ts or
theories . . ' ould havé supﬁo:’rft.e'c’lnthé state court’s dééiS"ién'; end ther.1'. - ask Whether
it is ﬁossiﬁle feii'fr‘riihdéﬁ‘jdristé "'clo-uld "tliisagreéej'fhat‘fi’ibs'e: argumehts‘ or thie.é'ﬁé'sﬂva’rée
inconsistent ‘with fhe : hbiéing in'a pfibf decision of this Coutt.” ‘Sexion” v.
Beavdreaux, __ US. ‘138 $.Ct. 2855, 2558 (2018) (quioting Harringrdi
v. Richter, 562 U.S. 86, 102°(2011)). The courts must dery & petition whers “suchi
disagreemént is possible.” Id.

Where the claim was adjudiéhted ori-iﬂﬁiéﬂ- f;f;éfits’,;fin the state forum, §2254(d)
prohibits relitigation of the claim unless the state court's decision was either (1)
“contrary to, or involved anunréasonablé abﬁﬁéa‘aofi of, EIééfij;(ésiaﬁiiSHed Federal
law, as determined by the‘S'upréfhé Court of the Unifed >"S"cates;"" or, (2) *based oni’
an unreasonable determination of the facts in light of the evidence presented in tae
State court proceeding.” 28 U.S.C.'§2254(d); Hafrihgiéﬁ, 562 US at 97-98. %

Becatise the “AEDPA erects 4 formidable barfier to federal habeas reifef for
prisoners whose claims ha-\}é been :‘adjudi'c'at;ed' 'ih" state"court,” Burt v. Titlow,"'57;15 '

U.S. 12, 20 (2013): federal courts may “g‘fén‘f habeas relief only when'a state court

1

>“Clearly established Federal law” consists of the governing legal principles, rather than
the dicta; set forth in the decisions of the United States Supreme Court at the time the state couft
issues its decision. White, 572 U.S. at 419; Carey v. Musladin, 549 U.S. 70, 74 (2006) (citirg
Williams v. Taylor, 529 U.S. 362, 412 (2000)).
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blundgred in, a manger 5o ‘well understood,and comprehended in existing law” and
g 5o Jacking in justificatign: that ‘fhere is po possibility fairminded jurists could
disagree.”” Tharpe, y. Werden, 834 F34 1323, 1338 (11th- Gir. 2016)
(quog,é(@g‘_@arr‘ziﬂg{ozg, 562 USiat102) This stqugrd_ is intgptiqlly difficult to meet. .
Hg\\(;z;i(zgz\oﬁ,.‘ 562 \[‘JS at 1((,)2 ;A§ app%:igd I}ere, to »the_:wextept the Pet%tionpr,’s }clai(m;s.,!
were adjgdip_ateq,og\the,_‘.q_l,leri.ts“ in the. state. courts, they must be evaluated under

§2254(d).

« ypw o+ . B.Guilty Plea Principles e

.

must be advised.of the yarious consfitytional rights that he/she is waiving by entering
sgph}- aplea., B;oyk/in y_./Alez\,b;ama, 39}5,AU_.__S,_'238;, 243 (1_9,69_).: Since a gpilt}{_‘p}ea.is a
waiver of substantial copstitutional rights, it must be a voluntary, knowing, and
intelligent act done: with §uffici§r;; awareness of - the rel_g:vant_ ci,r_gumstggces gnd_
likely consequences surrounding tl}e p%ggf. B;;ady V. ,Un;'tec__i States, 397 US 742,748
(1970). See also United States v. Ruiz, 536 U_.S._}:f622, 629 (2002). -

) ‘_‘A plea i_s vo,lun\t_:ary in a cqr‘lsti,tut‘ignal) \_.sense;:if ithe dgfq:ndant regcives rgal_i
notice of the charge against him and understands the nature of the constitutional

protections he is waiving.” United States v. Frye, 402 F.3d 1123, 1127 (11th Cir.

2005) {citing United States v.: Brown, 117 F3d 471, 476 (11th Cir. 1997)): The" -
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standard for determinin g the validity of'a guilty plea is “whether the plea represents
a voluntary intelligent choice among the alternative courses open to the defendant.”
North Caroiina v. Alford, 400°U'S. 25, 31 (1970); Roykin, 395 U.S. at 242, "

[

C. Ineffective Assistance of Counsel Standard

" The movant Chaliéﬁges courisel's etfectiveriess diil'ring;his;}i(ﬁZ ¢hange of plea
héa"ﬁn’g. -(DE#ij. The Sixth Amendment 'té) the Umted States Constitution ';gﬁéraﬁiéés -
crimiinal “defendants  the right to the ‘assistance” of counsel” during criminal -
procesdings against them. Strickland v. Wasnington, 466 U.S. 668: 684-85 (19845,
When assessing counsel's perforrﬁa'nc"e}ﬁr‘ld;ef Strzckland,the Court 'einplbys a'sir'oflg '
pfésumpjt{bh that counsel “rendéred adequate adsistancé and tade ali significant
decisions in the éxercise of reasonable pfbf.ess?iohal';j'Lidg'rrié’rit’.” Id. at 690.

| “fT]ﬁeSiXt’h ‘Amefidiment does not ;g""uar‘an't;eé-"'t’he'ri"ghf to 'p'crféct' counsel; it
promises only the right to effective assistance.” Burt v. Titlow, 571 US. 12, 23
(2013). To ’pré’vail on 4 claim of ineffective assistance of counsel, the movant miust
demonstrate that; (1) ‘his (f(Sl'iéﬂSél'S pefforfin’a’iicé Was"deﬁciéni,:i'.’e'f, the perfdi‘rﬁaﬁc’é"'
fell below an objective standard of reasonableness; and, (2) he suffered prejudice'
as 4 result of that deficiericy. Strickland, 466 U.S. at 687-88.
" To establish déﬁci‘ént péfformanéé, the movant must show that, in light of all

the circumstances, counsel’s performance was outside the wide range of professional
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competence. Smckland supra. See also Cummmgs v. Sec'y for Dep't of Corr s, 588
F. 3d 1331 1356 (11th C1r 2009) (“To estabhsh def101ent performance a defendant)i
must show that his‘cm\m‘sel'_\sv }rﬂepresentatign fell ’belgo.:\gy ahl_pbjecti:ve s_tehdgrid_. ef
reasonableness in light of prevailing ,pt_ofessighal norms  at the time the
reprje:sehtgttc?hﬁ t_oolghvplgce;.”\) ‘('_ihte__'rhglo ggotation,mar_l_(s om.itted‘)j._ :The :co_ur‘t’_je teview
of caunsel’s performance should faeus on “not what Is possible or what is prudent
or appropriate-buf oply [on] what is constifutionally compelled.” Chandler v. United
States, 218,F.34,1303, 1313, (11¢h Cir, 2000) (en banc), cerr. den'd, 531 U.5; 1204
(2001) (quoting Burger v. Kemp, 483,U.S, 776 (1987)). - SRR
There are no absolute‘:ruilets dlctatmg \yhat 18 reasonable performanee hecause
absolute rules. would restr{iie)tithe ‘;}y_i}d,)e‘lf.z‘ivtituQeJ:c‘Qunse_llihaye”.i"n Amalglih;g; taqt}cal .»
dectsigng. _Id.j,e_tt 1(3 17'*Th¢z test fotitheﬁfectivehess is not whether ch’u_nvs_el\, eogld have
dghe more; perfection is hot,_;,\r,‘eguired:, Nor 18 the test; whether the be__s_t crlmmall _,
defepse,attoreys might have dope more. /g, at 1313. Insiead, the test is whetber
what counsel did was within the wide range of feasongble professional assistance.
Id.at 1313, n.12. A
Regarding the prejudice,cqmpone_}n{t, theﬂS_Bp.rerhe Coyl_l‘r,t ha§ eg:g‘([gl'cil(jne(i;.{‘iz[(t]he
defendant must show, that __tfher.e:, is a .rea'spr\l"e‘tblge)Preh}a}‘bilit;‘{_ that, i‘b_llgti_;f;(?ér_Lcnc?,x!msel's

unprofessional errors, the result of the proceeding would have been xd?i‘fferent."
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S tricl&i’and, 466 U.S. 4t 694. In assessmg \')vh’et‘her'é 'particuiéf c'cf)ﬁins)el’s ﬁéffofmanéé' "'
was ‘c:orii.st‘i'tilﬁ(o‘nallg;'cxiéfifc"i(;r‘lit, courts mdulge a s’tr"or:iﬂg"pfesﬁmption I'tﬁe‘i’t"’coﬁﬁsel“’s"
conduct fails within the wide range of reasonable assistance.}dv.{at 689 A feés@o‘héblé‘ :
probability is “a probability sufficient toundel’rmne confidence in the outcome.” Id.
af 694. A court need not address both prongé of Strickiand if thé detendait makes
an insufficient showmgon one of the prongs. id at 697, Fu‘rfthe'i‘; counsel is nht’
inefféctive for failing (o raise non meritoricus issues. Chasidier, 249 F.3d at 917 -
Nor is counsel required to present every non-fnvolous argumentDellw United -
States, 710 F.3d 1267, 1282 (11th Cor. 2013).

i Sln’ce tﬁé sentence uitirﬁétely'impoSe{d :L‘f‘pon‘ the defendant is a “resuit of the
proceeding,” in order for a Petitioner to 'sétisf‘y:“th'e prérjildri'ce-pro‘ﬁg of Strickland, e -
must demonstrate that there is a reésonable prObab'iI‘ity that fiis sentence would have
been differént but for his trial counsel’s errors. See Uriited Stazes v: Boone, 62 F.3d
323, 327 (10th Cir.) (réjecting the defendant's claim that counsel Wwas ineffective ir
part because the deferidant failed to show “that the resulting sentence would have’
been different than that imposed under the Sentenciné Guidelines”), cert. den'd, 516
U.S. 1014 (1995).

| ‘F‘iirthe‘rmoré, a §2254 movant must pro{/ide factual support for his contentions

regarding counsel's performance. Smith v. White, 815 F.2d 1401, 1406-07' (11th
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Cir.1987). Bare, concltl)soxy_allegations of ineffective assistance are insufficient to
NN S o (SRR MR N ¢ L S P P TR T Lah e At

saUsfy the Szrz

r-

13,33‘—‘;351“(1_1&\1 Cir. 2012). S

Y N TR R A R 1 S P SRR TR T SO TOEE
. .
e V. Discussion L
AR v el by PE N LEreyr .___’_ . vt .~ ot
A SR UPREE 46 M N P : : S I AR SRR

Petltloner alleges the trial court erred in fa111ng to mqulre 1nto hlS competency
R AT S ;5 .,

tll'.ll‘.‘l (J]

to, enter his plea i in the 20 1\2 robbery and counsel was 1neffect1ve in fa111ng to move
fog a@cgmpeteney »vegglhlga\t‘ign. (DE# 15?); As is explained below,,the Undersigqed

). . R L L N L AR LT IRCE B G S AP U O RN SIS S4 L AL S N30 LIS B
finds Petitjoner;s argument to be meritless,

T S T TS N A

Independent review of the record as a..whole reveals no evid(enee that
R A R g B S R

..‘,

ab\jli(ty,_ to. vugg‘fer‘_stagg_theﬁ %012 che}gge .c:):f pleq Pteceedinge‘_.h A.P’vet_vit:‘iener_ prov1ded
nothing in th'e:-l?05}}993»}’;@9@3 pyoee.eding nor th1s habeas p;qc_eefijrtg to cettfirm that
he. was . suffermg frolm alhlr_vr,\l_ear‘;\tal‘v_yiﬁillr'tess:hat,‘ th}at_;timei., or ;t‘.‘hat he \Yga:ls mentallz s
1ncompetent and coqtd not understep.d the nature Qf t}te pv_,r?o‘ce!e:d_ings'. Toi‘_the confrary,.
at _hi_;s ehange,,i"o;fx ; plea pﬁercve;e_‘(liiing,‘j ‘Petiti:e:ner was \;cp‘:tvle:’rent and reepende:d
app{rqpriately to all of the 'cﬁqurt'_sv que§tions.rj‘ A

During the 2012 change of plea hearing, Petitioner responded\inﬁtelligently and
app}‘ropr,_iat\elyxwhen C,Oulf;t, que‘s_t:ipnecsll_ him directly (DE_#S—Z, App. D) At the outset

of the hearing, the court asked him his name and age, questioned him on how his
I TR L NS . P S ¥ i R

35



Casé: 1:17.¢v-22935-KMW ~ Documeni # 16 Entered oni FLSD Docket: 01/28/2014

name was pronounced, and asked him his levei of education. The transcript reflects’

{ g

that 'he competently answered the court’s questiois. Next, Wwith respect to

LN
DA

Petitioner’s mental state, the following took place: -~

\

:'Have you ever been treated for'a mental ilingss?”

4

" HE COUR
* =" THE-COURT: Are'you under the infiuence of aicohol, narcotics, o~~~

~any medication foday? © T 7

be e L . - . DTN
LRSI Yol L L -y e T e -

*“ “DEFENDANT: No, ma’am.
SB35, 5. . 1012 Bide ety T, i
o In response totre coﬁ'rt"‘s"qué.sti:dﬁirng‘ tkro’ughout the piéa colicquy, he
rﬁaihté{iﬁéd; that the understood the c:'ﬁ‘azrg‘es:,-"t'k—ie' ’éohséqﬁénéé‘s of his 'p'léa‘,‘ and had
voluntanly dec‘id’e&i to ﬁiead guilty after ci'on‘siﬁlfatzion ‘with His :éttor'ﬁey:.' Id. Heé ‘also’
stéféd thathe \;x;és‘satisfiéd with his aftomey’s serv1ces fd;'N"Ot“a'.blvy,“lwﬁeﬁ the cotirt’
informed him his probatit;n':requifed:‘.f}iaﬁt' he séek mental health evaluation and’
tf)eziffnéﬁt, Pefitioner dsked the cour whether he could continue to receive caré from
his pféseht‘”rfi'ériitéi health pfovidérL':;I':‘he court informed him that he could, "i)f'-"th‘é‘
ﬁro{}idér mét probatioﬁ’fég requirémants. He égr"ee'd that he uﬁderstdb’d. He Tater asked’
the court whether he would be able to “bond out” on ariother pendiﬁg bhéfgé. Id. The

récord demonstrates not only the Petitioner’s clear understanding of the pro¢eedings,

36
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but also his _wilhngnesﬁs to a%k questions of the court, when necessary.
- The record does not ind%cat_e t}}_at Peti)tioner was not competent or was hearing
AT SO B S AN o dhoine s o L

voices during the plea colloquy. - e

A defendantss sworn, answers during a plea golloguy must mean something.
Consequently, a defendant's sworn representation.s;,‘ as _\‘yellzas reggggntgt}iog éof his
lawyer and the prosecutor, and, any fingings by the judge in accepting, the plea,
“constitute a formidable barrier in any subsequenti!fg_’({)rl'lg;t?r_}a}l »,‘R.EQC@?.?Q}ngS-”
Blackledge v. Allison, 431 U.S. 63, 73-74 (l977)._§‘ejje!alsq{ ‘Kelley vA{abamq, 636

F.2d 1082, 1084 (5th Cir. Unit B:,.til,?,S(l_v\)_;lSchee‘l‘e:v. __Staze,;9\§:3\’ §02d 782,785 (Fla..

FARFR TR

4ih DCA,2007) (A plea confergnge is not @ meaningless charage to be manipulated
willy-nilly after the fact, it is a formal ceremony, under ogth, memorilizing 2
crosstoads in the case, What Is said and done at a, plea conference carries,
consequences.”); Tagono,v. Stgte, 930, 50.2d 829 (Fla. 4th DCA 2006) (holding that,
dgfendantis bound by his swom answers dufing the plea).,, | ., |

. Peiioner i, threfor, not et 10 sl i tis habess corpus proggeding
on.any chall’,:e_nge to.the;,lawfulpgs)sliqf his ple;_al,becajligsghis__ plea: 1s pot 1111[ :Viflolati?on of |
federal constitutional principles. See Boykin v. Alabgma, 395 U.S. 238, 243 (1969);
Brady . United States, 397 US. T42, 148 A970). ., .

The Supreme Court set the standard to be Hsfd in xd.eter. nining ,mental

PR TN S
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competency as whether a defendant “has sufficient preserit ability to consult with his”
lawyer with a reasonable degree of rational understanding-and whethier he has a
rational as weli as factual understanding of the proceedings against him.” Dusky, 362
U.8. at 402; Dropev. Missouri, 420 U.S. 162, 171 (1975). See also Indiana V.
Edwards, 554 U.S! 164 (2008). '~ °
It Drope, the Court elaborated as follows:
“ fiJhe import of our decision in Pate v. Robinson is that évidence of a
V_Ndefenaant s irrational behavior, his demeanor at trial, and any prior
“medical ‘opinion” on cornpetence ‘to stand trial ere all relevant in
~ determining whether further i 1nqu1ry is reguired, but that even ong of
‘thesé factors sfandmg alone may, in ‘some cv‘cunsta“ces be sufficient, -
- There are, of course, no fixed or immutable signs which invariably
*indicate the néed for further i inquiry to deterriine fitness to proceed; the
questicn: is often a difficult one in which a wide range of manifestations )
* and subiie nuances are implicated. That they are difficult to evaluate is
suggested by the varying opirions trained psychlatnsts can entertam on.
the same facts. :
Drope,420U.S.at180. 0T oo
‘The analysis must focus on “what the trial court did in light of what it thefi
Knew, [and] whether objective facts kaown to the trial court were sufficient to raise
a'bona fide doubt as to the defendaft's competericy.” Fallada v. Dugger, 819 F.2d
1564, 1568 (11th Cir. 1987) (citations omitted). *
‘Unlder these circumstances, no showing has been made in this collateral

proceeding that counsel was ineffective for failing to request a competency
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evaluation; b_ef(pre, Petitioner entered Jhis 2012 plea. The test, for determining a
P : A T O RN I T AR AR IS A LS

defendant S competency to. stand trlal Is, whether he has sufflclent present ab111ty to

Y P

consult with.his lawyer with a reasonable degree of rational understanding--and
A EATEE A (o LT T e o P RN S I A 1 L A

whe\ther\he [shel has a rational.as well as factual understanding of the proceedings
e B B L O Y T T AT TR et PR i . i Lo

against him.” Dusky v. United States, 362 U.S. 402 (1960). Petrtroner fully satlsfred

-,-,(;

this test. T -
LSS PR S RN PO G A S AR A

The mere presence of mental iliness or other mental disability at -,the.{t,ime of
G TORS Sl RS B ROV S S S A TS 1S D A D T T I B C R I B

R SN ST LSS T

TG, Gt L L ' B2 PR SRS U CURUTS SENEEEELY
the plea,,hear,lhg;pr trial does not necessarliy,mean,that a@efe‘r_rgl,_ant is. rr,rc,o,mpetent

e

under theDungy test *[Lhe rr}ental 1f1ness or drsab111ty must havereen so tiehrliltat1ng

R

i’
re

! Vv
that the dejfen arlt yv s unable to consult w1th h1s lawyer and d1d not have a ratronal

ik

and factual understandmg of the proeeedmgs See generally Bollus 1(} Wamwrzght
597 F.2d 986,590 (5 Cit. 1949)” R

Moreover, even if counsel had requested a competency _c{ef.va,luatiorr, no
showing has been made here that this wold have affected the oytcome of the
p_,rqceedin;g, No prejudice \has2 hrlegen_estah\li,s,hed arisirrgEfrom\cgarér}s}_el’sﬁﬁaiylpre to
pur-sue;this norrmeritorjeg_s clairrr.__,"vPe_t_itiQn,er haszfailed‘g_to‘_‘ meet ejth;er,:the deficient
performance or the prejudice prong _O.f, ‘the Stréeqund 'analysis.,§:Qon§egqeht1y, the
rejeetioh ef this claim in the state courts was neither_ contrary to rlqr‘blarri.}_;urg‘rrea&sc?nable

apohcatlon of federal const1tut10nal prmmples and should therefore not be dlsturbed

l Ai!

39



Case: 1:17-cv-22935-KMW  Document #: 16~ Entered on FLSD Docket: 01/28/2019 Page 40 of 43~

héfé. Williams v Taylor, supra :
Finaliy, tlhgi:s court hélé considered éll of {he i’étitiéner’s claims for relief, and
argiinents ifi Sipport . See Dupree v. Warden, 715 F.3 1295 (11" Cir. 2013) (citing
Clisby v, Jones, 960 F.2d 925 (11% Cir. 1992)j. Fot all of his claims, Petitioner has
failed to démoﬁst'rafe how t‘qe state éourté’ :d}.e‘r‘vli‘a:l Of hlSClalmS,lO ‘she extent 'thé'y.
\A;e;é:é:"c;ns"iéléi‘ed‘cii‘n the rﬁerits m tﬁé’\é;t“at‘e forum, we,re cdht’r;fy‘vto\,} or"th'é pr@du:tof
an unreasonable application of, clearly established federal law. To the extertney
were not considered in the stateforurn, é.S' dlscussedm ihis "R.élpor.t, none of the claims
: 1nd1¢1dfxally not thé Cféirhs c{lmulié?ti}vé'i}’)' \;Oé;fant rehef ;Th’u's, to the extent a Sfecise
argument, ‘subsumed .wi’:t}ilin:. any "of the 'fdrégoiirfig‘;' gfddndsi for 'réiief,‘fv.va:s" not’
spééiﬁééﬁy’ édélféSsed ilefeiﬁ .or in the s‘t;é.t.e' "fofum,' éll arguments ‘and ¢laims were:"‘
cons.i"dé:r.e'czlland fburid'to. ’bé devoid Of mefigl,‘t éVeﬁ 1f noff di'ééﬁ:séed m detail here.

V1. Evidentiary Hearing

'Additionally, no 'ﬂéviderit'iary heaﬁﬁé is warranted here. In a habeas corpus
p‘rocéeding,.'the'bu‘rc‘len:"i'ss:"dn? the Pétitioﬁer to establish the need for a federal "
evidentiary heaf‘i;ng..; See Chavez v. S'ec"‘j), Fla. Déb 't of .Corr’s, 647 F;3d‘f105f7,:10610E
(11th Ci:.r.”2011)'.. To determine Whether an evidentiary hearing is needed, the
qu'est:ioﬁl ié':\i%h‘ethe} the alleg‘é‘d' facfé; When taker;as true, are not refuted by the record

and may entitle Petitioner to relief. Schriro’ v. Landrigan, 550 U.S. 465, 474,
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(2007)(citation omitted); Jones v. Sec'y, Fla. Dep't of Corr's, 834F3d 1299, 1,318—‘
19 (11th.Cir. 2016), cert. den'd, 137 S.Ct. 2245 (2017). “It follows that if the record
P A : . ot " ol A 2 PR

refutes the applicant's factual allegations or otherwise precludes habeas relief, a
Y . Cot g AL e e

drstrrct court 18 not requrred to hold an evrdentlary hearmg Schrzro 12 Landrzgan

r-

550 U.S. at 47411'. The p'ertinent-fac,ts‘ of this case are ful{ly developed in the reoord
Codi o adb O e il v st L L HIEH I N R P

before the Court Here thrs court can assess Petltroner S clarm wrthout further factual

oD i PR T . ("":"2.- RSN N
development. ) . . .
111 B, Ay o et ot el e 0 Lo o N ened

VIL.. Certificate of Appealability .

[URARY SER NN TR G T AR

Flnally a prtsoner seekmg to appeal a district court's fmal order denyling his
".,411 . Lo Ji .

petition for wrlt of habeas corp‘us has no abs;olute‘entrtlement to ap?eal but n?ust |
obtam 2, certrﬁcate of appealabrhty (“COA”) See 28 U S.C. §2253(c)( 1); Harbzson’
V. Bell? _:5156 US 1}80,,)}29 SCt 14851 (2009). This Court should_issue a certrtjtcate o.f
appealability only if the Petrtroner makes ."a substant1al showing of the denial of a
const1tut10nal rlght " See 28 U.S. C §22.T5;(c)(2) Where a district court has rejected
ail?eti.tioner'si_ cohstitutional ctaims on the rmer"rts, the Petitioner rhust demon_strate
that reasonable jurists would find th_edistrict.cou(rt’s assessment of the\con‘stitutional
claims debatub}e or wrong. iSe.e._.t?lack V. McDanze/l, 52_9 U.S.473, 4.84 (%OOQ).;Upon

consideration of the record as a whole, this Court should deny a certificate of

appealability. Notwithstanding, if Petitioner does not agree, he may bring this
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argument to the attention of the district judge in objéctions.
VIIL Conclusion 7,

¢ K .
s H v}

Based upon the foregoing, it is recommended that the federal habeas petition
be DENIED; that a certificate of appealability be DENIED; and, the :éase CLOSED v

T T T R T PUL I
Objeciions to this Report may be filed with tie DistrictJudge within fourteen

e

days of receipt of a copy of the Report. Failure to file timely,objeé@félh“é!is__"jl_ﬁﬂ-'_ali bar

==, ~

Petitioner from a dz novo determination by the district judge of erglbs?ecovered n
this Report and shail bar the pariics front atticking om éippﬂé'alf‘f-éé~tﬁél“ﬁﬁdings
accepted or adepted by the district judge except upon grounds of plain error or
manifest injustice. See 28 U.S.C. §636(b)(1); Thomas v. Arn, 474 U.S. 140, 149
(1985); Henley v. Johnson, 885 F.2d 790,794 (1989); LoConte v. Dugger, 847 F.2d
745 (i1™ Cif. 1988): RTC v. Hallmark Builders, Inc., 996 F.2d 1144, 1149 (11* Cir.
1993). |

SIGNED this 28th day of January, 2019.

UNITED STATES MAGISTRATE JUDGE

cc:  Mackendy Strachan, Pro Se
DC# M06927
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-10787-K e

MACKENDY STRACHAN,
Petitioner-Appellant,
versus
WARDEN,

Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

~ Before: WILLIAM PRYOR AND NEWSOM, Circuit Judges.
BY THE COURT:

Mackendy Strachan has filed a motion for reconsideration, pursuant to 11th Cir. R. 22-1(c)
and 27-2, of this Court’s May 17, 2019, order denying a certiﬁéate of appealability in his appeal
of the district court’s denial of his pro se 28 U.S.C. § 2254 habeas corpus petition. Upon review,
Strachan’s motion for reconsideration is DENIED because he has offered no new evidence or

arguments of merit to warrant relief.



