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I., THE UNITED STATES COURT 07 APPEALS TOR THE SIXTH CIRCUIT, TEDERAL 
DISTRICT COURT, AND STATE TRIAL COURT ALL HAVE DECIDED AN IMPORTAN7 TEDERAL - 
QUESTION WITH RESPECT TO WHETHER INSTRUCTIONAL ERROR OCCURRED IN A WAN THAT 
CONTUCTS WITH THIS COURTS CLEARUJ ESTABLISHED HARMLESS-ERROR PRECEDENTS.*

A., The. Counts Anbitnanily Picked A Pee.-tod 
It Believed The Victim No Longee Posed 
A Tkeeat To Petitionee.\

B. \ The Counts ImpenmissiLty Tocused On
The Sufficiency Of The Evidence-i

C. | The Distnict Count Made Impenmissible
(Inedibility Detenm.inatJ.ons.

D. ; Tailed To Considen The Related Newly
Discovened Evidence In Context With 
The Ennpneous £uey Instnuetion.{

E. i The Hanmless-Ennon Tindings Below Substantially Impained
Petitionee's Right To Pnesent A Complete Defense.i

T.i The Effect Of The Ennon In Relation 
To All Else That Happened..,

Q.\ The Sixth Ciecuit Panel Did Not Conduct 
A Hanmless-Ennon Review.,

\

\



OPINIONS fl£i.OW

THE OPINION OF THE UNITED STATES COURT OF APPEALS FOR THE SIXTH 

CIRCUIT APPEARS AT APPENDIX A TO THE PETITION AND IS UNPUBLISHED. THE 

OPINION OF THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT 

OF MICHIGAN APPEARS AT APPENDIX B TO THE PETITION AND IS UNPUBLISHED.. 
THE ORDER OF THE MICHIGAN SUPREME COURT APPEARS AT APPENDIX C TO THE 

PETITION AND IS REPORTED AT 493 MICH 968: 329 N.W.20 210 (2016)(TABLE). 
THE ORDER OF THE MICHIGAN COURT OF APPEALS APPEARS AT APPENDIX 0 TO 

THE PETITION AND IS UNPUBLISHED. THE OPINION OF THE WAYNE COUNTY. 
MICHIGAN. TRIAL COURT APPEARS AT APPENDIX E TO THE PETITION AND IS 
UNPUBLISHED.

HJRISOfCTIOM
THE DATE ON WHICH THE UNITED STATES COURT OF APPEALS FOR THE SIXTH 

CIRCUIT DECIDED PETITIONER'S CASE WAS MARCH 12. 2019. THE MANDATE ISSUED 

ON APRIL 3, 2019: IT APPEARS AT APPENDIX A.
THE JURISDICTION OF THIS COURT IS INVOKED IJNDEP 28 U.S.C § 1254( 1 ).

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

7 he 7ifth Ame.ndne.nt to the United State* Constitution pnovides in nelevant 
pant: that no penson. shaft *(Le deprived o£ fife, fitenty, on pnopenty without 
due pn.oc.ess of lativ.>.<.!*

7he Sixth Amendment to the United States Constitution pnovides in nelevant 
pant: *In a££ cnimina£ pnosecutions, the accused shaft, enjoy the night 
to have the Assistance of Counse£ ton. his defence. 0

The Tounteenth Amendment to the United States Constitution pnovides in 
ne£evant pant: "FNJon shaft, any state depnive any penson of life, fiienty, 
of pnopenty, without due pnocess of law.0

Relevant pnovisions of the Michigan Compiled Laws ane nepnoduced and appean 
at Appendix T.\
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I.
A. HichIran's Self-Defense Law

AT COMMON LAW, A CLAIM OF SELF-DEFENSE, WHICH "TS FOUNDED UPON 

NECESSITY, REAL OR APPARENT," MAY PE RAISED BY A NOM-AGRESSOR AS A 

LEGAL JUSTIFICATION FOR AN OTHERWISE INTENTIONAL HOMICIDE. 4Q AM JUR 

20, HOMICIDE, §133, P 509,. WHEN A DEFENDANT ACCUSED OF HOMICIDE CLAIMS 

SELF-DEFENSE,

[t]he question to ie deten.min.ed Li, did the. ac.cu.ied, linden aft the. 
eincumitanaei 0/ the aaauft, ai it appeaned to ttim, honeitiy ie.tie.oe. 
that he tan in dangen of. [toiing] hii life, on. gneat iodity hanm, and 
that it uni neceiiany to iave timietf. fnom iuch appanent thn.eaten.ed dangen?

71 mich 298,300-301 (1388): people v. riddle.see L ♦ ,

457 mich 115,126-27 ( 1998)..
THUS, THE KILLING OF ANOTHER PERSON IN SELF-DEFENSE IS JUSTIFIAPLE 

HOMICIDE ONLY IF THE DEFENDANT HONESTLY AND REASONABLY RELIEVES HIS 

LIFE IS IN IMMINENT DANGER OR THAT THERE IS A THREAT OF SERIOUS PODILY 

HARM AND THAT IT IS NECESSARY TO EXERCISE DEADLY FORCE TO PREVENT SUCH
192 MICH APP 658,572 (1991).

THAT THE
TOUCHSTONE OF mi CLAIM OF SELF-DEFENSE, AS A JUSTIFICATION FOR HOMICIDE 

IS NECESSITY. RIDDLE. SUPRA. 467 MICH AT 127(EMPHASIS IN ORIGINAL). .
THE COURT EXPLAINED THAT AN ACCUSED'S CONOUCT IN FAILING TO RETREAT.
OR TO OTHERWISE AVOID THE INTENDED HARM, MAY IN SOME CIRCUMSTANCES

HARM TO HIMSELF. SEE
IN 1993, THE MICHIGAN SUPREME COURT "REAFFIRM*! ED ] ,.

- OTHER THAN THOSE IN WHICH THE ACCUSED IS THE VICTIM OF A SUDDEN, 
VIOLENT ATTACK INDICATE A LACK OF REASONABLENESS OR NECESSITY IN 

RESORTING TO DEADLY FORCE IN SELF-DEFENSE. HL. WHERE A DEFENDANT 

"INVITES TROUBLE" OR MEETS NONIMMINENT FORCE WITH DEADLY FORCE, HIS 

FAILURE TO PURSUE AN AVAILABLE, SAFE AVENUE OF ESCAPE MIGHT PROPERLY 

BE BROUGHT TO THE ATTENTION OF THE FACTFINDER AS A FACTOR IN DETERMINING 

WHETHER THE DEFENDANT ACTED IN SELF-DEFENSE. jJL.
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IN THIS CASE, THE TRIAL COURT’S SELF-DEFENSE INSTRUCTION WAS SO BAD 

IT CONVEYED TO THE JURY THAT IT COULD REJECT PETITIONER'S SELF-DEFENSE 

CLAIM IF HE! (1) "ACTED WRONGFULLY," RATHER THAN "COMMITTING A CRIME":
(2) BROUGHT ON THE ASSSULT," RATHER THAN "BEING THE INITIAL AGGRESSOR"!
(3) THAT THE FORCE USED BY THE OTHER PERSON MUST BE US 

RIGHT TO SELF-DEFENSE LASTS ONLY "AS LONG AS IT IS NECESSARY FOR THE
AND (5) THE INSTRUCTIONS OMITTED ESSENTIAL

ul: (4) THE

PURPOSE OF
LANGUAGE THAT PETITIONER HAS A RIGHT TO USE FORCE "OR EVEN TAKE A LIFE,"
AND WHEN DECIDING IF PETITIONER WAS AFRAID OF DEATH OR SERIOUS PHYSICAL 

INJURY, THE JURY SHOULD "CONSIDER ALL THE CIRCUMSTANCES."
THE TRIAL COURT IS CHARGED WITH KNOWING THE LAW. TO BE SURE, ANY 

COURT MIGHT ERROR, BUT WHEN PETITIONER ENDEAVORS TO REMEDY A COURT'S 

ERRORS, FOLLOWING A TRIAL WHERE THE PETITIONER STANDS IN JEOPARDY OF 

SPENDING ANYWHERE FROM 20 TO 40 YEARS OF HIS LIFE IN PRISON IT IS 

INCONCEIVABLE THAT THE TRIAL COURT COULD NOT EVEN BE BOTHERED TO CHECK 

THE GUIDANCE MICHIGAN APPELLATE COURTS PROVIDED LONG BEFORE THE TRIAL 

IN THIS MATTER. RATHER, AFTER CONCEDING ERROR, THE TRIAL COURT DOUBLED 

OOWN ON AND COMPOUNDED THE ERRORS BY VIEWING TESTIMONY AND FACTS IN 

ISOLATION AND OUT OF CONTEXT IN ITS HARMLESS-ERROR ANALYSIS.
EVERY COURT, STATE AND FEDERAL, TO REVIEW THE CASE AFTER THE TRIAL 

COURT MADE THE SAME ERRORS. HOWEVER, NONE OF THE REVIEWING COURTS HAVE 

SQUARELY ADDRESSED THE QUESTION LEFT BY THE TRIAL COURT, THAT IS, DID 

THE TRIAL COURT'S HARMLESS-ERROR ANALYSIS COMPORT WITH THE CLEARLY 

ESTABLISHED PRECEDENTS OF THIS COURT?

THERE WERE NO EYEWITNESSES TO THE INCIDENT. THE CASE WAS VIRTUALLY 

A SHOUTING MATCH, WITH THE VICTIM'S BROTHER, JEFFREY ("JEFF")
MORACZEWSK! (WHO CLAIMED THAT PETITIONER TOLD HIM THAT WHEN THE VICTIM 

WAS CHOKING HE TRIED TO "TAP-OUT," WHICH MEANS "GIVE-IP," BUT PETITIONER 

WOULD NOT ALLOW HIM TO THIS TIME). AND BROTHER-IN-LAW, MICHEAL ("MIKE") 

MITCHELL# ON ONE SIDE, AND PETITIONER ON THE OTHER SIDE.
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IN RIDDLE, 467 MICH AT 128, THE MI CHI CAN SUPREME COURT QUOTED 

APPROVINGLY JUDGE CARDOZO’S CAUTION (IGNORED IN THIS CASE) IN PEOPLE
v. TOMLINS, 213 H.Y. 240.246: 107 N.E. 496 (1914):

"Qen&eal itat&menti to the. ettect that one who ii attacked should withdraw, 
mu.it <Le eead in. tight o£ the £acti that led up to them. *

THUS, THE GENERALLY APPLICABLE ELEMENT OF NECESSITY CONTEMPLATES 

THREE RETICULATE RULES THAT ARE APPLICABLE IN CERTAIN SPECIFIC FACTUAL 

SCENARIOS: (1) THERE IS NO DUTY TO RETREAT FROM SUDDEN VIOLENT ATTACK! 
(2) THERE IS A DUTY TO RETREAT IN ONE NARROW SET OF CIRCUMSTANCES:
"WHERE A DEFENDANT - WHO IS NOT IN HIS 'CASTLE'
IN MUTUAL. NONDEAOLY COMBAT THAT ESCALATES INTO SUDDEN DEADLY VIOLENCE": 
AND (3) RETREAT IS NOT A FACTOR IN ONE'S OWN DWELLING.
MICH AT 128-34.

IS VOLUNTARILY ENGAGED

487

8. Michigan Self-Defense Act

IN 2006, THE MICHIGAN LEGISLATURE ENACTED THE SELF-DEFENSE ACT 

("MSDA"). MICHIGAN COMPILED LAWS ("M.C.L.") 780.971 £1 SEP. EFFECTIVE 

OCTOBER 1, 2006, THE MSDA "CODIFIED THE CIRCUMSTANCES IN WHICH A PERSON 

MAY USE DEADLY FORCE IN SELF-DEFENSE OR IN DEFENSE OF ANOTHER PERSON 

WITHOUT HAVING A DUTY TO RETREAT." SEE PEOPLE V. DUPREE, 488 MICH 693, 
708 (2010),. SPECIFICALLY, SECTION 3 OF THE MSDA MODIFIED THE COMMON 

LAW OIJTY TO RETREAT THAT WAS PREVIOUSLY IMPOSED ON INDIVIDUALS WHO 

WERE ATTACKED OUTSIDE THEIR OWN HOME OR WERE SUBJECTED TO A "SUDDEN, 
FIERCE, AND VIOLENT ATTACK." PEOPLE V.. CONYERS. 281 MICH APP 626,830 

N 2 (2008). HOWEVER, THE ACT CONTINUES TO REQUIRE THAT A PERSON HAVE 

AN HONEST AND REASONABLE BELIEF THAT THERE IS DANGER OF DEATH, GREAT 

BODILY HARM, OR SEXUAL ASSAULT IN ORDER TO JUSTIFY THE USE OF DEADLY
300 Mich 4pp 26,38,41 (2013). citing dupree.FORCE..
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486 mich at 709-1Q.
SECTION 2 OF THE MSOA PROVIDES, IN RELEVANT PARTI

(1) An individual who haA not on Ia not engaged in the. commiAAion oZ a 
anime at the. tine. he. on Ahe aAeA deadly Zonae may tue deadly Zonae against 
anothen individual anywhene he on A he haA the legal night to (le with no 
duty to netneat iZ eithen oZ the Zoflowing applieAt

(a) The individual honeAtly and ne.aAonaft.ly ft.elieveA that the uAe 
oZ deadly Zonae iA neaeAAany to pnevent the imminent death oZ on 
imminent gneat iodily hanm to himAelZ on henAelZ on to anothen 
individual.

(2) An individual who haA not engaged in the aommiAAion oZ a. anime at 
the time he on A he ua&a Zonae othen than deadly Zonae may uAe Zonae othen 
than deadly Zonae againAt anothen individual anywhene he on Ahe haA a 
legal night to (Le with no duty to netneat iZ he. on Ahe honeAtly and 
neaAonaftly kelieveA that the uAe oZ Zonae La neaeAAany to deZend himAelZ 
on henAelZ on anothen individual Znom imminent unlajwZut uAe oZ Zonae (Ly 
anothen individual.

see m.c.l. 780.972(1 )(a),(2)..

C..Petitioner's Case

petitioner's attorney was assured and, in turn, assured petitioner 

THAT MI CJI2d 7.15 (WHICH ESSENTIALLY MIRRORS M.C.U. 780.972(D) WOULD 

3E READ TO THE JURY. HOWEVER, AFTER DISCUSSIONS REGARDING INSTRUCTIONS, 
IN-CHAMBERS AND NOT ON THE RECORD, MI CJl20 7.15, THOUGH ESSENTIAL 

TO PETITIONER'S DEFENSE, WAS NOT READ. INSTEAD, IN A.CASE WHERE FIRST- 

DEGREE MURDER WAS CHARGED, THE TRIAL COURT INEXPLICITLY INSISTED ON 

CRAFTING (AND FOLLOWING) ITS OWN NON-STANDARD JURY INSTRUCTION. ONE 

NOT IDENTICAL TO MI CJl2o 7.15, AND SO LACKING AND RIDDLED WITH 

OMISSIONS THAT THEY FAILED TO CONVEY TO THE JURY (AS THE STANDARD JURY 

INSTRUCTION WOULD HAVE) THAT PETITIONER COULD MOT ONLY "USE FORCE"
BUT ALSO "TAKE A LIFE" IN SELF-OEFENSE.

5



This case is involves the death of timothy ("tim") moraczewski on
SEPTEMBER 26, 2010 BY ASPHYXIA. KEVIN MICHAEL-DORMAN BSLTOWSKI 
("PETITIONER") WAS THE OWNER OF A ROOF IN* COMPANY, EVERLAST HOME 

IMPROVMENTI TIM WORKED FOR HIM IN THAT BUSINESS. THE TWO MEN WERE ALSO 

CLOSE FRIENDS AND TOGETHER CONDUCTED A MARIJUANA GROW OPERATION AT 

A HOUSE THAT TIM LIVED AT ON CADIEUX STREET IN DETROIT, MICHIGAN. THESEp 

FACTS ARE HARVESTED FROM PETITIONER'S HABEAS PETITION: EXCERPTS APPEAR
AT APPX H, P 4-

THE PROSECUTOR CLAIMED PETITIONER AND TIM HAD BEEN FUEDING AND 

PETITIONER WANTED TO TERMINATE THEIR RELATIONSHIP, AND THEN KILLED 

TIM BY STRANGLING HIM. THE DEFENSE THEORY WAS THAT TIM WAS WEARING 

A RIFLE WITH A STRAP ACROSS HIS NECK AND CHEST V/HEN AN ARGUMENT ENSUED 

FOLLOWED BY A FIGHT. DURING THE FIGHT THE RIFLE STRA° BECAME TWISTED 

AROUND TIM'S NECK. AND PETITIONER HELD ON TO THE STRAP UNTIL HE THOUGHT 

HE COULD LEAVE SAFELY,. PETITIONER ARGUED HE DID NOT INTEND TO KILL 

TIM AND HIS ACTIONS WERE IN SELF-DEFENSE. FURTHER, TIM HAD BEEN ABUSING 

XANAX AND VICODIN, BECOMING UNSTABLE AND VIOLENT. WHEN PETITIONER SAID 

HE WAS ENDING THEIR DRUG BUSINESS, TIM BECAME ANGRY AND FIRED A RIFLE 

SHOT AT PETITIONER. (APPX H, P 4).
PETITIONER MET WITH AND RETAINED COUNSEL THE FOLLOWING MORNING, AND 

THEN TURNED HIMSELF IN TO POLICE. ( A^PX P 5).
BEFORE TRIAL, A PLEA OF 5 TO 15 YEARS' IMPRISONMENT WAS PROFFERED 

AND APPROVED BY TIM'S FAMILY: HOWEVER, PETITIONER DID NOT WISH TO 

CONSIDER ANY TYPE OF PLEA OFFER. ( APPX H, 5),.
RELEVANT TESTIMONY OF THE PROSECUTION'S WITNESSES (INCLUDING CHIEF 

WITNESS JEFFREY ("JEFF") MORACZEWSKI, TIM'S BROTHER) AND EVIDENCE 

ADMITTED AT TRIAL, APPEARS AT APPX H, 5-10. DEFENSE WITNESSES (INCLUDING 

PETITIONER 8ELT0WSK1) APPEARS AT APPX H, 11-16. ALL OF THIS WILL BE 

DISCUSSED INFRA, AS NECESSARY,.
THERE WERE NO EYEWITNESSES TO THE INCIDENT. THE CASS WAS LITERALLY 

A SHOUTING MATCH. ON ONE SIDE, THE VICTIM'S BROTHER, JEFFREY ("jEFr")

7
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MORaCZEWSKI (WHO CLAIMED PETITIONED TOLD HIM THAT WHEN TIM WAS CHOKING 

HE TRIED TO “TaP-OUT," WHICH MEANS “GIVE-UP." BUT PETITIONED WOULD 

NOT ALLOW HIM TO 

MITCHELL, AND PETITIONER ON THE OTHER SIDE.
JEFF CLAIMED PETITIONER CONTINUED TO HOLD TIM SO HE COULD NOT GET

up. (appx H, p 8; appx 8, pp 4-5). petitioner testified he acted in
SELF-DEFENSE AND TIM'S DEATH HAPPENED BY ACCIDENT. (APPX H, PP 12-15; 
APPX 3, PP 7-9). THE CENTRAL ISSUE WAS WHETHER THE JURY BELIEVED 

PETITIONER'S VERSION, THAT HE ACTED IN LEGAL SELF-DEFENSE. ON THE 

DEFENSE SIDE,.TIM, ENRAGED AND UNPREDICTABLE SUDDENLY AND VICIOUSLY 

attacked petitioner; THERE WAS A STRUGGLE after which petitioner left 

TIM UNCONSCIOUS WITH A LOOSE STRAP AROUND HIS NECK WHEN HE EXITED THE 

HOME, STILL IN FEAR FOR HIS LIFE.
THE STATE CLAIMED PETITIONER INTENTIONALLY KILLED TIM, THE DRUGS 

(XANAX AND VICODIN) IN HIS SYSTEM MADE HIM "SLEEPY AND DOCILE," AND 

THAT WHEN TIM WAS FOUND C BY JEFF AND MIKE), THE STRAP WAS TIGHT AROUND 

HIS NECK. THE STATE'S CASE WAS SUBSTANTIALLY BOLSTERED BY DR. 8ECHINSKI. 
A FORENSIC PATHOLOGIST AND ASSISTANT MEDICAL EXAMINER FOR WAYNE COUNTY, 
MICHIGAN, WHO, WITHOUT THE SLIGHTEST EXPERT KNOWLEDGE OF THE EFFECTS 

OF XANAX AND VICODIN, CLASSIFIED THE DRUGS AS CENTRAL NERVOUS SYSTEM 

DEPRESSANTS. (APPX H, P 15J APPX 3, PP 23). DR. 8ECHINSKI COULD NOT 

EVEN SAY WHETHER THE DRUGS WERE A CONTRIBUTING FACTOR IN THE CAUSE 

APPX I, 3).

, AND BROTHER-IN-LAW, MICHAEL ("MIKE”)

tOF DEATH.
OWING TO DEFENSE COUNSEL'S INCREDIBLE BLUNDER, NO INDEPENDENT EXPERT

TESTIFIED AT TRIAL FOR THE DEFENSE. (APPX H, PP 53-55).
HERE AGAIN, PETITIONER WAS ASSURED BY COUNSEL THAT THE TRIAL COURT 

WOULD USE THE STANDARD CRIMINAL JURY INSTRUCTION, Ml CJ120 7-15, WHICH 

ESSENTIALLY MIRRORS THE MSDA. HOWEVER, AFTER IN-CaHBERS (OFF-THE-RECORD) 
DISCUSSION, MI CJI 2D 7.15 WHICH WAS VITAL TO THE DEFENSE, WAS NOT 

EVEN READ. NOTABLY, MI CJl2o 7.15 WAS AMENDED IN 2006 IN RESPONSE TO 

THE MSDA. AGAIN, MI CJl20 APPEARS AT APPX G. THE FULL SELF-DEFENSE 

INSTRUCTION GIVEN BY THE TRIAL JUDGE APPEARS AT APPX I.
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DURING DELIBERATIONS. THE JURY SEND TWO NOTES REQUESTING TO VIEW 
JEFF'S VIDEO STATEMENT, AMU A COPY Or PETITIONER'S TESTIMONY. THE TRIAL 

JUDGE ALLOWED THE JURY TO SEE JEFF'S VIDEO STATEMENT, BUT IN A STRIKING 

AND ARBITRARY MOVE, DENIED THEIR REQUEST FOR PETITIONER'S TESTIMONY, 
vAPPX H, P 41 ).

THE JURY ALSO ASKED THE FOLLOWING, UNANSWERED, QUESTIONS DURING DR. 
Bschinski's testimony: "WOULD THE PRESENCE OF THE DRUGS VICODIN AND 

XANAX SPEED UP THE PROCESS OF DEATH OR ASPHYXIATION?" DUE TO HIS LIMITED 

KNOWLEDGE ON THE SUBJECT, THE GOOD DOCTOR COULD MOT ANSWER THE QUESTION 

(APPX H, P 47), LEAVING THE JURORS TO FIGURE IT OUT.
THE JURY ULTIMATELY FOUND PETITIONER GUILTY OF SECOND DEGREE MURDER 

CONTRARY TO M.C.L. 750.317. ON APRIL 27, 2011, THE TRIAL JUDGE SENTENCED 

HIM TO TWENTY TO FORTY YEARS' IMPRISONMENT, AS A THIRD HABITUAL OFFENDER 

CONTRARY TO M.C.L. 769.11.

Che Direct Appeal

PETITIONER RAISED FOUR ASSIGNMENTS OF ERROR IN THE MICHIGAN COURT 

OF APPEALS, NONE OF WHICH ARE THE SUBJECT OF THIS PETITION. IT IS WORTH 

MENTIONING THOUGH, THAT PETITIONER'S STANDARD 4 BRIEF - THE PLEADING 

IN WHICH PETITIONER WAS REQUIRED TO PREPARE AND FILE ISSUES ON HIS 

OWN RAISING CLAIMS HE FOUND, AND THAT APPELLATE COUNSEL REFUSES TO 

INCLUDE IN THE PRINCIPLE APPELLATE BRIEF 

TO FILE THAT BRIEF, WERE DENIED. ON OCTOBER 9, 2012, THE MICHIGAN COURT 

OF APPEALS AFFIRMED PETITIONER'S CONVICTION. $EE PEOPLE V. 3ELTOWSKI. 
UNPUBLISHED OPINION OF THE MICHIGAN COURT OF APPEALS, DOCKET NO. 304254. 
A SUBSEQUENT, Sfi, APPLICATION FOR LEAVE TO APPEAL IN THE MICHIGAN 

SUPREME COURT WAS DENIED IN AN ORDER DATED APRIL 29. 2013. DOCKET NO, 
146272.

AND MOTION TO EXTEND TIME

Postconviction Proceedings

ON JUNE 27, 2014, PETITIONER FILED A MOTION FOR RELIEF FROM JUDGMENT
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("MRU") UNDER MICHIGAN COURT RULE ("M.C.R.") 6.500 &1 ilQ 

COUNTY, MI CHI GAM, CIRCUIT COURT. HE RAISED SIX CLAIMS, TWO OF WHICH 

ARE RELEVANT TO THIS PETITION, REPEATED AND SUMMARIZED BELOW FOR COURT'S 

CONVENIENCE AND CONTEXT, WHICH SEEMS TO HAVE BEEN LOST ON THE COURT'S 

BELOW.

IN WAYNE• I

I-\ defendant Beltowski Was denied due, Pnocess Of Law And A Tain. Tnial 
When An. Lnnoneous Self-defense. Insinuation Was Qiuen, Which depniued Him 
Of The de.fe.n4e. By Insinuating The 3-uny That He Could Not Claim Self-defense 
If: H) He 0Acted Wnongfully,0 (2) 0Bnought On The Assault,0 (3) 0And 
Was Limited To Using Self-defense Only To Pnoteci Himself Tnom Imminent 
Unlawful Use Of deadly Tonce By Anothen, 0 And. ( 4 ) Only Ton Such Time 0As 
It Seems Necessany Ton The Punpose Of Pnotection.\

IN SUBSTANCE, PETITIONER ARGUED IN THE MRJ THAT THE THESE ERRONEOUS 

INSTRUCTIONS EFFECTIVELY PRECLUDED HIS RIGHT TO SELF-DEFENSE BY IMPOSING 

LANGUAGE FROM THE MSDA TO DEFEAT A COMMON LAW RIGHT TO SELF-DEFENSE 

WHEN, IN FACT, THE MSDA ONLY ADDRESSES THE DUTY TO RETREAT OUTSIDE 
ONE'S HOME, OR TO STAND ONE'S GROUND AND NOT RETREAT, WHICH DID NOT 

EXIST AT COMMON LAW, AND THE ACT DID NOT ABROGATE A DEFENDANT'S COMMON 

LAW RIGHT TO SELF-DEFENSE. HE IDENTIFIED FIVE DISTINCT, BUT RELATED, 
DEFECTS IN THE TRIAL COURT’S INSTRUCTIONS WHICH DEPRIVED HIM OF THE 

DEFENSE ALTOGETHER, DISCUSSED BELOW.
FIRST, 3Y INSTRUCTING THE JURY THAT "THE PERSON CLAIMING SELF-DEFENSE 

MUST NOT HAVE ACTED WRONGFULLY AND BROUGHT ON THE ASSAULTE,]" THE COURT 

LED THE JURORS TO BELIEVE PETITIONER'S CLAIM OF SELF-DEFENSE MUST BE 

REJECTED IF THEY BELIEVE HE ACTED "WRONGFULLY" IN ANY MANNER ;E.G 
"BY COMING TO THE HOUSE, ENGAGING MORACZSWSKI IN AN ARGUMENT OVER THE 

GROW OPERATION, OR ANOTHER WRONG THE JURY COULD CONJURE UP"), OPPOSED

• $

TO, AS THE MSDA PUTS IT: "HAS NOT ENGAGED IN THE COMMISSION OF A GRIME 
AT THE TIME (appx H, 19-28; appx 8, 14-16). second, by instructing
THE JURORS THAT SELF-DEFENSE IS PRECLUDED IF PETITIONER "BROUGHT ON 

THE ASSAULT," THE TRIAL COURT EFFECTIVELY ALLOWED THE JURY TO REJECT 

PETITIONER'S SELF-DEFENSE BECAUSE HE WAS THE AGGRESSOR AND BROUGHT

a. • . a a
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ON THE ASSAULT BY GOING OVER TO THE HOUSE OR 9Y ENGAGING TIM IN THE 

AFFRAY, AND THE JURY GOIJLO HAVE FOUND THAT PETITIONER COULD HAVE "STAYED 

HOME" OR SENT SOMEONE ELSE OVER TO THE HOUSE,
THE GROW OPERATION, ETC. (APPX 3, 16: APPX H, 23-29)..

OR PREVIOUSLY TERMINATED

THIRD, THE COURT SHIFTED THE BURDEN TO PETITIONER BY INSTRUCTING 

THE JURY THAT IN ORDER TO CLAIM SELF-DEFENSE PETITIONER MUST HAVE 

HONESTLY AND REASONABLY BELIEVED HE HAD TO USE FORCE "TO PROTECT HIMSELF 

FROM THE IMMINENT UNLAWFUL USE OF FORCE BY ANOTHER," AS OPPOSED TO 

WHAT THE MSDA REQUIRES: “THAT THE USE OF DEADLY FORCE IS NECESSARY
TO PREVENT THE IMMINENT DEATH OF OR IMMINENT GREAT BODILY HARM OF 
HIMSELF PETITIONER CONTENDED THAT THE DEFECTIVE INSTRUCTION TOOK 

THE JURY'S FOCUS OFF HIS CONDUCT AND STATE OF MIND ("TO PREVENT IMMINENT 

DEATH OR IMMINENT BODILY HARM TO HIMSELF") AND PUT THAT FOCUS SQUARELY

«. t •. *

ON TIM ("WHETHER HE WAS ACTING LAWFULLY OR NOT," A MATTER FOR WHICH 

THE COURT PROVIDED NO GUIDANCE WHATEVER. IN OTHER WORDS, PETITIONER 

ARGUED, IF THE JURY CONCLUDED THAT TIM WAS LAWFULLY ARMED IN HIS HOUSE, 
LAWFULLY ENGAGED IN THE AFFRAY, PETITTON COULD NOT CLAIM SELF-DEFENSE.
(appx 3, 16: appx B. 29). :

FOURTH, PETITIONER ARGUED THAT THE COURT ERRONEOUSLY INSTRUCTED THE 

JURY THAT SELF-DEFENSE IS AVAILABLE ONLY "AS LONG AS IT SEEMS NECESSARY 

FOR PURPOSES OF PROTECTION," AND FAILS TO DEFINE WHAT IS MEANT BY "SEEMS
necessary" and "protection." This langauge, crafted and employed by
THE TRIAL COURT, APPEARS NOWHERE IN THE MSDA. PETITIONER ASSERTED THAT 

THE DEFECTIVE INSTRUCTION LEFT THE JURY TO REJECT HIS SELF-DEFENSE 

BY CONCLUDING THAT HE NO LONGER "SEEMED" TO NEED "PROTECTION"
JURY’S VIEW, RATHER THAN
AT THE TIME) IN HIS LIFE AND DEATH STRUGGLE WITH
(appx 8, 17: appx H, 30). fifth, petitioner argued that the court’s
INSTRUCTION OMITTED STATUTORILY REQUIRED LANGUAGE THAT SELF-DEFENSE 

PERMITS THE USE OF FORCE, "OR EVEN TO TAKE A LIFE," AND FAILED TO LIST 

VARIOUS FACTORS THE JURY COULD CONSIDER IN DETERMINING WHETHER 

PETITIONER HAD A REASONABLE BELIEF OF DEATH OR SERIOUS BODILY INJURY.

tlIN THE
AS IT APPEARED TO PETITIONER 

TIM OVER THE RIFLE.
AND HERE AGAIN
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(appx 8, 17; appx H, 30-31).
FACED WITH THESE ARGUMENTS AND THE FACTUAL RECORD, THE TRIAL COURT 

ACKNOWLEDGED ERROR IN THE FIRST AND SECOND CLAIMS (i.F,.. THAT PETITIONER 

COULD NOT CLAIM SELF-DEFENSE IF HE "ACTED WRONGFULLY" AND "DROUGHT 

ON THE ASSAULT"), BUT WAS "PERSUADED THAT THE ERROR INVOLVED HERE WAS 

NOT DECISIVE OF THE OUTCOME." THE COURT CONCLUDED THAT "BOTH OF THESE 

TERMS ESSENTIALLY DESCRIBE A PERSON WHO IS THE AGGRESSOR, OR INITIATOR 

OF AN ALTERCATION CANNOT TURN AROUND AND ESCALATE OR USE DEADLY FORCE,
IF THE OTHER PERSON CHOOSES TO FIGHT BACK." THE COURT SAID THE JURY 

WAS GIVEN A CHOICE TO BELIEVE PETITIONER'S OR THE PROSECUTION'S VERSION, 
AND IF THEY BELIEVED PETITIONER HE WAS PROTECTED BY THE MSDA, "EVEN 

OF HE USED DEADLY FORCE." ADDITIONALLY, SPEAKING FOR THE JURORS, THE 

COURT STATED THAT ULTIMATELY THE JURY DID NOT BELIEVE PETITIONER'S 

TESTIMONY AND DEEMED HIM THE AGGRESSOR. As SUCH, THE COURT CONCLUDED 

PETITIONER HAS NOT SHOWN "THAT THE ERROR SERIOUSLY AFFECTED THE 

FAIRNESS, INTEGRITY OR PUBLIC REPUTATION OF JUDICIAL PROCEED INGS."
This is merely a tiny sampling of the trial court's densely-packed.
MULTl-LEGAL FINDINGS. THE ENTIRE OPINION IS REPRODUCED AND APPEARS
at appx 8, p 17; appx H, pp 25-27. the trial court did not address 

the three remaining instructional errors. ( ID. )
A court's harmless error analysis must take account of all that 

happened at trial, thus making the other errors raised by petitioner 

relevant to the instructional error, petitioner will now briefly discuss 

the newly discovered evidence claim (as it is most crucial) and save 

the other claims for discussion, infra, as necessary.

IVThe N&ioly Di*couejied evidence That High Level* Of. Hyd/iocodone And 
Alft/iazolam Ingested By The deceased. Significantly Contni&uted To Hi* death 
Regained) A Retnial,,

THE MRJ REITERATED PERTINENT TRIAL FACTS OF DR. JOHN BECHINSKI, THE 

ASSISTANT WAYNE COUNTY MEDICAL EXAMINER IN THIS CASE, WHO TESTIFIED 

THAT TIMOTHY MORACZEWSKI DIED OF ASPHYXIA BY STRANGULATION. IN HIS 

SYSTEM, THERE WAS HIGH LEVELS OF XANAX AND VICODIN (WHICH CONTAIN THE
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ACTIVE DRUG ALPRAZOL) AND VI COD IN- 'WHICH CONTAIN THE ACTIVE DRUG 

HYDROCODONE). THE GOOD DOCTOR COULD NOT DETERMINE IF THE DRUGS 

CONTRIBUTED TO TIM'S DEATH, BECAUSE HE WAS ADMITTEDLY UNQUALIFIED.
HE DID SAY A PERSON IS RENDERED UNCONSCIOUS WITHIN 10 TO 15 SECONDS,
BUT DEATH THROUGH ASPHYXIA (WHEN THE BODY DOES NOT HAVE ENOUGH OXYGEN) 
DOES NOT OCCUR FOR ANOTHER 3 TO 5 MINUTES.

BECHINSKI TESTIFIED, AFTER DRAWN-OUT BY THE PROSECUTOR, THAT THE 

DRUGS MADE TIM "MORE DOCILE" AND "HELPLESS," WHICH VERY LIKELY CONVINCED 

THE JUROR'S THAT TIM WAS OVERWHELMED BY PETITIONER. (APPX 3,
H, 42-43).

PETITIONER, ON THE OTHER HAND, ARGUED THAT HIGH LEVELS OF THESE DRUGS 

ACTUALLY REDUCED THE RATE AND DEPTH OF RESPIRATION AND SUPPRESSED THE 

RESPIRATION RECOVERY PROCESS, WHICH LEADS TO DEATH 3Y SUFFOCATION;
THUS, ONCE TIM PASSED OUT, THE HIGH CONCENTRATI ON OF THESE TWO DRUGS 

WOULD PREVENT A RETURN TO NORMAL BREATHING, EVEN AFTER PETITIONER 

RELEASED HIS STRANGULATION HOLD WHEN TIM WAS STILL ALIVE. ALSO, THE 

HIGH LEVELS OF ALPRAZOLAM WOULD CAUSE TIM TO ENGAGE IN HIGH-RISK, 
AGGRESSIVE, BEHAVIOR, RATHER THAN BEING DOCILE AND HELPLESS (AS THE 

PROSECUTOR SUGGESTED). (A^P 3, 28-29; APPX H, 43).
THE NEWLY DISCOVERED EVIDENCE CONSISTED OF AN ANALYSIS AND OPINION 

OF DR. RANDALL COMMISSAR IS, PHD, AND EXPERT PHARMACOLOGIST AND 

TOXICOLOGIST, WHICH DIRECTLY SUPPORTED PETITIONER'S DEFENSES OF 

ACCIDENTAL DEATH AND SELF-DEFENSE. (APPX 3, 29,* APPX H, 43,49). IT 

STATED, "[w]HIL£ DR. BECHINSKI ADMITTED HE WAS NOT QUALIFIED TO GIVE 

AN OPINION WHETHER THE DRUGS CONTRIBUTED TO THE DEATH OR ASPHYXIA .
DR. COMMISSARIS IS BOTH QUALIFIED AMD HAS AN EXPERT OPINION 

HIGH LEVELS OF HYDROCODONE CAN 'LEAD TO SERIOUS AND POTENTIALLY FATAL 

CONSEQUENCES' AND 'AN OVERDOSE OF HYDROCODONE IS FOLLOWED BY THE 

CESSATION OF BREATHING AND THE PATIENT SUFFOCATES.
COMMISSAR IS OPINED THAT "ChIyDROCOOOME REDUCES THE RATE OF RESPIRATION 

(NUMBER OF BREATHS/MINUTE) AND REDUCES THE DEPTH OF RESPIRATION (SMALLER 

AIR EXCHANGE PER BREATH.")." (APPX B, 29J APPX H, 45. HE ADDED, "PERHAPS 

WORST OF ALL, HYDROCOOONE REDUCES THE BODY'S PERCEIVED NEED TO BREATHE

G • APPX9

• •

. THAT• •

I II FURTHER,
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[ano] patients simply slowly stop breathing and die from the lack 

[and! the interaction of the two drugs aggravate the
• a •

OF OXYGEN
PROBLEM." "C f]HIS SUPPRESSION OF RESPIRATION BY HYDROCODONE WILL BE 

MADE WORSE BY A HIGH DOSE OF ALPRAZOLAM." IN SHORT, THE HIGH LEVELS

a « a

OF HYDROCODONE AND ALPRAZOLAM PREVENTED A RETURN TO NORMAL BREATHING 

ONCE PETITIONER RELEASED PRESSURE FROM THE STRAP. DEATH, IN DR.
COMM ISSARIS EXPERT OPINION, WAS ESSENTIALLY CAUSED BY OPIOID 

INTOXICATION, EXACERBATED 3Y THE HIGH LEVELS OF ALPRAZOLAM. (a^PX B,
29; appx H, 47).

WITH THIS, PETITIONER ARGUED THAT HAD THE JURY BEEN APPRISED OF THIS 

CRITICAL EVIDENCE, IT IS HIGHLY PROBABLE THAT PETITIONER WOULD HAVE 

BEEN ACQUITTED OF THE HOMICIDE. PETITIONER REITERATED THAT THE JURY 

SPECIFICALLY ASKED DR. 8ECHINSKI DURING TRIAL, "WOULD THE PRESENCE 

OF THE DRUGS VI COD IN OR XANAX SPEED UP THE PROCESS OF DEATH OF 

ASPHYXATIONE,1" TO WHICH DR. 3ECHINSKI RESPONDED, "i DON'T KNOW." 
HOWEVER, DR. COMMISSAR IS WOULD ANSWER FOR THE JURY IN THE AFFIRMATIVE, 
AND THEREFORE A NEW TRIAL IS WARRANTED. (APPX H, 47).

THE TRIAL COURT FOUND THAT THE COMMISSARIS TOXICOLOGIST REPORT DOES 

NOT MEET THE REQUIREMENTS OF NEW EVIDENCE BECAUSE IT COULD HAVE BEEN 

OBTAINED DURING TRIAL OR APPEAL WITH REASONABLE DILIGENCE. THE COURT 

NOTED THAT THE TOXICOLOGIST REPORT ISSUED BY THE WAYNE COUNTY MEDICAL 

EXAMINER AND UTILIZED DURING TRIAL, AND THE EVIDENCE PRESENTED BY 

COMMISSARIS WOULD NOT LEAD TO A DIFFERENT RESULT PROBABLE ON RETRIAL: 
"AS THE JURY DID NOT BELIEVE THE DEFENDANT LOOSENED THE RIFLE STRAPS 

THAT WERE FOUND TIGHTLY AROUND THE DECEDENT'S NECK WHEN HE WAS FOUND 

DEAD IN HIS HOME BY HIS BROTHER JEFFREY MORACZEWSKI." THE COURT STATED 

THAT PETITIONER'S THEORY, SUPPORTED BY DR. COMMISSARIS (THAT PETITIONER 

RELEASED THE PRESSURE AROUND THE DECEDENT'S NECK AND HIGH CONCENTRATION 

OF AN OPIATE DRUG LIKE HYDROCODRONE SUPPRESSED THE COMPLAINANT'S 

RESPIRATORY RECOVERY PROCESS, WHICH LED TO HIS DEATH VIA SUFFOCATION)
IS ONLY PLAUSIBLE "lF THE OECEDENT WASN'T STILL IN A STATE OF 

STRANGULATION." (APPX t, 6-7; APPX H, 48). RELYING ON TESTIMONY OF
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JEFF (TIM* S BROTHER), THAT "THE DECEDENT WAS 'FOUND 

STRAP OF THE RIFLE TWISTED AROUND HIS NECKL,]" AND A FRIEND, "MICHEAL 

MITCHELL TESTIFIED THAT JEFF HAD TO UNTWIST THE STRAP THREE REVOLUTIONS 

TO REMOVE IT FROM AROUND THE COMPLAINANT'S NECKi,]" THE TRIAL COURT 

CONCLUDED WITH THESE WORDS: "AS THE OECENDENT WAS IN A STATE OF 

STRANGULATION FOR MORE THAN 3-5 MINUTES, HIS DEATH IS CONSISTENT WITH 

STRANGULATION RATHER THAN FROM OPIATE INDUCED SUFFOCATION. AS SUCH, 
DEFENDANT FAILS TO MEET THE CRITERIA FOR ESTABLISHING MERIT FOR A NEW 

TRIAL." (APPX £. 7).
PETITIONER'S NEWLY DISCOVERED EVIDENCE (OR CLAIM OF INNOCENCE) ARISES 

AS A FACTUAL CONSIDERATION WITHIN THE CONTEXT OF EVALUATING WHETHER 

HE HAD INEFFECTIVE ASSISTANCE OF COUNSEL.
THE MICHIGAN COURT OF APPEALS AND SUPREME COURT DENIED LEAVE TO APPEAL 

IN THEIR STANDARD, TERSE, ORDERS ON JUNE 22, 2015 AND JULY 26, 2016, 
RESPECTIVELY, STATING THAT "THE DEFENDANT HAS FAILED TO MEET THE BURDEN 

OF ESTABLISHING ENTITLEMENT TO RELIEF UNDER MCR 6.508(d)."
THE PETITION FOR WRIT OF HABEAS CORPUS, FILED IN THE DISTRICT COURT 

WITH RESPECT TO THE SIX CLAIMS IDENTIFIED IN THE MRJ, ASSERTED THAT 

THE STATE COURT DECISION INVOLVED AN UNREASONABLE APPLICATION OF CLEARLY 

ESTABLISHED FEDERAL LAW. (APPX H, 19-33: JURY INSTRUCTION: 42-49: NEWLY 

DISCOVERED EVIDENCE).

WITH THE SHOULDER

AS TO THE INSTRUCTIONAL ERRORS, THE DISTRICT COURT WAS VERY QUICK 

TO POINT OUT THAT "PETITIONER’S ARGUMENT HAS SOME FORCE [BECAUSE] THE 

Ct]H£ INSTRUCTION READ BY THE TRIAL COURT DEVIATED FROM MICHIGAN'S 

STANDARD INSTRUCTION ON SELF-DEFENSE AND THE LANGUAGE OF MICHIGAN'S
" (APPX B, 18). THE DISTRICT COURT FOUND THAT THESELF-DEFENSE ACT

TRIAL COURT "FARCED] TO ADDRESS EACH OF PETITIONER'S OBJECTIONS TO
« . • •

" (in AT 17).. AFTERTHE SELF-DEFENSE INSTRUCTION INDIVIDUALLY 

RESTATING PETITIONER'S CLAIMS AND MAKING REFERENCES TO MICHIGAN'S SELF-
• « i.«

DEFENSE STANDARDS AND CASELAW, THE DISTRICT COURT STATED, "THERE IS 

MO REASONABLE PROBABILITY THAT THE JURY REJECTED PETITIONER'S SELF- 
DEFENSE CLAIM ON ANY OF THESE HYPOTHETICAL BASES." THE DISTRICT COURT
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SAID, "[TiHIS MIGHT BE A DIFFERENT CASE IF PETITIONER HAD SHOT THE 

VICTIM AND INSTANTLY KILLED HIM DURING THE COURSE OF AN ACTIVE FIGHT."
(ID. AT 19-20).

THE DISTRICT COURT DETERMINED THAT "THE EVIDENCE PRESENTED AT TRIAL 

INDICATES PETITIONER RENDERED THE VICTIM UNCONSCIOUS BY STRANGLING 

HIM WITH A RIFLE STRAP. THE MEDICAL EXAMINER TESTIFIED THAT A PERSON 

WOULD HAVE BEEN RENDERED UNCONSCIOUS# AND OBVIOUSLY HELPLESS, AFTER 

TEN TO FIFTEEN SECONDS OF BEING STRANGLED WITH A LIGATURE." THE DISTRICT 

COURT THEN REFERENCED JEFF'S TESTIMONY, WHOM PETITIONER ALLEGEDLY TOLD 
(VERY CONVENIENTLY, FROM THE PROSECUTION'S STANDPOINT) "MINUTES AFTER 

THE INCIDENT THAT HE 'CHOKED OUT' THE VICTIM, AND HELD THE STRAP TIGHT 

FOR ANOTHER THIRTY SECONDS AFTER HE PASSED OUT." (jJL. AT 20). THE 

DISTRICT COURT WENT A STEP, OR TWO, BEYOND THE STATE TRIAL COURT’S 

FINDINGS, WITH THIS.:

The peoblem {.on. petitions*, and hi* defense is the peeiod of time aftee 
he eendeeed the victim helpless.. At that point, the victim was unconscious 
and no longee pn.e6en.ted a theeat. According to petitionee, the victim was 
still beeathing and he immediately left without knowing that the eifle 
steap wa6 wnapped astound the victim'6 neck. But this testimony nuns conteaey 
to the testimony of the victim's (Leo thee who said that petitionee told 
him that he continued to choke the victim foe anothee thiety seconds aftee 
he lost consciousness. Though petitionee testified that the victim's (Leothee 
was lying about this statement, the beothee told a police office* the same 
thing houes aftee the incident at the hospital. Additionally, (Loth the 
victim's leothee and mitchell found the victim with the steap twisted aeound 
his neck so tightly that they could not get theie fingees undeeneath it.

Qiven, this evidence, theee is no substantial peolability that the juey 
eeeoneously eejected self-defense because it thought that Petitionee's 
conduct aftee he eendeeed the victim unconscious was "weongful, “ that the 
victim was using unlawful foece at that point (he was unconscious), oe 
that the continued use of. foece was eequieed foe "pueposes of peotection. * 
That is, none of the hypothetical findings posited by Petitionee applied 
to the facts of the case aftee Petitionee eendeeed the victim unconscious 
and helpless. Aftee Petitionee eefused to allow the victim to *tap-out, * 
a eeasonably debatable act of self-defense tunned into a cleae case of 
muedee. f Appx. B, 20-21.]

THE DISTRICT COURT ULTIMATELY CONCLUDED THAT PETITIONER IS NOT
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ENTITLED TO HABEAS RELIEF BECAUSE ANY ERROR IN THE SELF-DEFENSE 

INSTRUCTION DID NOT HAVE A SUBSTANTIAL AND INJURIOUS EFFECT OR INFLUENCE 

ON THE VERDICT IN LIGHT OF THE LACK OF EVIDENCE TO SUPPORT PETITIONER'S 

SELF-DEFENSE CLAIM AND THE STRONG EVIDENCE INDICATING THAT PETITIONER 

MURDEREO THE VICTIM AFTER HE RENDERED HIM UNCONSCIOUS. (jJL. AT 21).
THE DISTRICT COURT ALSO ADDRESSED THE NEWLY DISCOVERED EVIDENCE CLAIM 

("THAT THE HIGH LEVELS OF HYDROCODONE AND ALPRAZOOM WERE A SIGNIFICANT 

CONTRIBUTING FACTOR IN THE VICTIM'S DEATH [AND] THESE DRUGS SUPPRESSED 

THE RESPIRATION RECOVERY PROCESS THAT WOULD NORMALLY OCCUR AFTER A 

PERSON LOSES CONSCIOUSNESS"). THE OISTRICT COURT NOTED THAT PETITIONER'S 

ALLEGATIONS WERE SUPPORTED BY DR. COMMISSAR IS, AN EXPERT IN PHARMACOLOGY 

AND TOXICOLOGY. (APPX 8, 28-29). INITIALLY, THE OISTRICT COURT FOUND 

THE CLAIM MERITLESS "BECAUSE IT CANNOT BE SUPPORTED BY CLEARLY 

ESTABLISHED SUPREME COURT LAW." IT CRITICIZED PETITIONER'S RELIANCE 

ON SEVENTH CIRCUIT PRECEDENT. (lQ*. AT 23). THE DISTRICT JUDGE THEN 

STATED.:

In any event, CommiA-6aei6' opinion that the victim'a tu>e of dnug-6 Auppeetoed 
hi& ability to -6taet (Leeathing again on hit, own ignoeeo two key tact*. Tin/>t, 
Petitionee woo the one who Ateangled Vie victim and put him in the position 
of. needing to eeotaet hit, own leeathing to tuevive. Unden Michigan law, 
one * take* hid victim a& he find* [him], 0 meaning that 0any special 
ouAcepti&ility of the victim to Vie injany at i&4ue0 doe6 not ex.onen.ate 
a defendant.
the victim would not have negained con-icioiune-66 lecauoe Petitionee left 
the Ateap tightly wound aeound the victim'4 neck peeventing any Hood flow. 
7hi& claim doe-6 not -itate a <Uui6 foe gnaniing habeas eelief. [Appx B, 29- 
30. J

Second, the evidence indicated that even without the deugi*, *

THE DISTRICT COURT BYPASSED THE PROCEDURAL DEFAULT QUESTIONS, FINDING 

IT MORE EFFICIENT TO PROCEED TO THE MERITS, "ESPECIALLY BECAUSE 

PETITIONER ALLEGES THAT HIS ATTORNEYS WERE INEFFECTIVE FOR FAILING 

TO PRESERVE THE DEFAULTED CLAIMS." (APPX 8, 14). IT DENIED HABEAS RELIEF 

ON THE REMAINDER OF PETITIONER'S CLAIMS. AS TO CLAIM 6 (THAT TRIAL 

COUNSEL WAS INEFFECTIVE FOR FAILING TO INVESTIGATE AND PRESENT 

TOXICOLOGY EVIDENCE THAT HIGH LEVELS OF HYDROCODONE AND ALPRAZOLOM 

SIGNIFICANTLY CONTRIBUTED TO THE DEATH), THE DISTRICT COURT FOUND THAT
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OR. GOMMISSARIS' "REPORT FAILS TO ACCOUNT FOR THE FACT THAT THE RIFLE 
STRAP WAS STILL TIGHTLY CONSTRICTING THE VICTIM'S NECK AFTER HE PASSEO 

OUT." IT FOUND
THE DRUGS MAY HAVE MADE THE VICTIM MORE AGGRESSIVE." (APPX B, 34-35). 

IT THEN CONCLUDED. Ids. AT P 35*.

"lT]HE SAME THING IS TRUE FOR THE EXPERT'S OPINION THAT

turn if that were tone., the. victim wad certainly no longer aggreddive after 
he tost condciousnedd and Petitionee continued to apply preddure toe anoth.ee 
thirty seconds and then left him helpless with the strap tightly 
constricting hid neck.. That id the crstscal passage of. time that tunned 
a cade of. arguable self-defense into murder. Coundel did not perform 
deficiently by failing to hUe a toxicologist, non wad he prejudiced Ay 
the failure to offer, tedtimony similar to that contained in the Commissaris 
report.

CERTIFICATE OF APPEALABILITY ("COA")THE DISTRICT COURT GRANTED A 
WITH THESE WORDS: "
IS ENTITLED TO RELIEF ON HIS JURY INSTRUCTION CLAIM." (APPX 3, 37-38).

JURISTS OF REASON COULD DEBATE WHETHER PETITIONER'» a, a.; •

PETITIONER FILED A MOTION TO EXPAND THE COA TO INCLUDE HABEAS CLAIMS 

TWO THROUGH SIX. ON JUNE 28. 2018. A PANEL OF THE SIXTH CIRCUIT HELD 

THAT REASONABLE JURISTS WOULD NOT DEBATE THE DISTRICT COURT’S CONCLUSION 

OF CLAIMS TWO THROUGH FIVE. IT GRANTED A GOA WITH RESPECT TO THE 

ASSOCIATED INEFFECTIVE ASSISTANCE OF COUNSEL IN CLAIM SIX.
ON FEBRUARY 1, 2019 THE PANEL "DETERMINED THAT ORAL ARGUMENT IS NOT

REQUIRED."
ON MARCH 3. 2019, THE SIXTH CIRCUIT PANEL AFFIRMED THE DISTRICT COURT, 

FIRST, AS TO THE ERRONEOUS JURY INSTRUCTION AND CONCOMITANT INEFFECTIVE 

ASSISTANCE OF COUNSEL CLAIM. (APPX A). IN DOING SO, THE PANEL ADDRESSED 

EACH OF INSTRUCTIONAL DEFECTS. AS TO THE "ACTED WRONGFULLY AND 3ROUGHT 

ON THE ASSAULT" ERROR. THE PANEL FOCUSEO THE ARGUMENT ON THE SEVERAL
IT CITED THE PRINCIPLE THAT *A JURY INSTRUCTION DOEShypotheticals;

NOT VIOLATE DUE PROCESS SIMPLY BECAUSE THERE IS A HYPOTHETICAL 

’POSSIBILITY’ THAT THE JURY MISAPPLIED THE INSTRUCTION." (ids, AT 3-4,
sarausad. 555 us 179,191 (2009Kinternal quotationQUOTING wADDINGTON V.

MARKS OMITTED; EMPHASIS ADDED))..
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SECOND, THE PANEL FOUND THE TRIAL COURT'S INSTRUCTION THAT "THE 

DEFENDANT MUST HAVE HONESTLY AND REASONABLY BELIEVED THAT HE HAD TO
USE FORCE TO PROTECT HIMSELF FROM THE IMMINENT UNLAWFUL USE OF FORCE

ALMOST EXACTLY TRACKED THE LANGUAGE IN MICHIGAN'S SELF-BY ANOTHER
DEFENSE STATUTE" AND STATED THAT BOTH STATUTE AND "THE INSTRUCTION
REQUIRED THE JURY TO ASSESS THE REASONABLENESS OF BELTOWSKl'S BELIEF,
NOT THE UNLAWFULNESS OF MORACZEWSKI ' S ACTIONS." (jjb. AT 4)(C!TING B&QE.L&
V. orlewicz. 809 N.W.2o 194,201 (mich.ct.apr. 2011)).

THIRD, THE PANEL FOUND THAT THE TRIAL COURT'S USE OF THE WORDS 

"PROTECTION" AND "SEEMS," (WHICH APPEAR NOWHERE IN STATUTE) "ARE SIMPLY
ANOTHER WAY OF SAYING THAT THE PERSON MUST REASONABLY BELIEVE THAT 

THE ACT OF SELF-DEFENSE IS NECESSARY." (ills. AT 4),. FOURTH, IN RESPONSE 

TO THE ARGUMENT THAT THE TRIAL COURT SHOULD HAVE INCLUDED THE LANGUAGE 

IN MICHIGAN'S MODEL JURY INSTRUCTIONS, THE PANEL FOUND "THE SELF-DEFENSE 

INSTRUCTION 'AS A WHOLE' SHOWS THAT THESE OMISSIONS DID NOT RENDER 

BELTOWSKl'S ENTIRE TRIAL FUNDAMENTALLY UNFAIR." (jjb. AT 5).
THE PANEL THUS CONCLUDED THAT PETITIONER'S RELATED CLAIM OF 

INEFFECTIVE ASSISTANCE OF COUNSEL FOR FAILING TO ARG'JE THAT THE 

SELF-DEFENSE INSTRUCTION VIOLATED HIS CONSTITUTIONAL RIGHTS, "WOULD 

LACK MERIT." (lib. AT 5),.
THE CENTRAL THRUST OF PETITIONER'S ARGUMENTS HAVE BEEN LOST IN THE 

BYZANTINE MORASS OF ARBITRARY, UNNECESSARY, AND UNJUSTIFIABLE 

IMPEDIMENTS PRESENT IN OUR TRIAL, APPEAL AND POST-CONVICTION SYSTEMS. 
THERE IS NO WAY OF KNOWING WHETHER, ON THE BASIS OF THE 

DEFECTIVE INSTRUCTIONS GIVEN, IF ANY OF THE JURORS DID IN FACT REJECT 

PETITIONER'S SELF-DEFENSE, AND IF THEY ACTUALLY BELIEVED JEFF'S 

CONVENIENT "TIGHTLY WRAPPED AROUND THE NECK" TESTIMONY OVER PETITIONER'S 

CONTRARY TESTIMONY. Or BETTER, IF A REASONABLE JUROR ON RETRIAL WOULD 

BELIEVE JEFF OVER PETITIONER. THE COURT'S BELOW HAVE IMPERMISSIBLY 

FOCUSED ON THE SUFFICIENCY OF EVIDENCE IN HARMLESS-ERROR ANALYSIS! 
IMPERMISSIBLY FOCUSED ON THE VICTIM NOT BEING AGGRESSIVE AFTER RENDERED 

UNCONSCIOUS (RATHER THAN A THREAT TO PETITIONER, IN HIS OWN MIND, BASED
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ON HOW HE VIEWED AND FILTERED ALL THE CIRCUMSTANCES); IGNORES 

PETITIONER'S STATE OF MIND ALTOGETHER; REJECTS PETITIONER'S TESTIMONY 

OUTRIGHT (EVEN THOUGH REASONABLE JURORS WOULD NOT); PLACES TOO MUCH 

EMPHASIS ON WHAT THE LANGUAGE OF THE STATUTE SAYS, RATHER THAN WHAT 

THE TRIAL JUDGE ERRONEOUSLY INSTRUCTED AND ITS EFFECT ON THE JURY IN 

THE REAL WORLQ. THE COURT'S BELOW ALSO HAVE EXPENDED AN EXORBITANT 

AMOUNT OF TIME AND FOCUS ON HYPOTHETICALS, TREATING THEM AS SUBSTANTIVE 

ARGUMENTS, RATHER THAN EXACTLY WHAT THEY ARE! POSSIBLE SCENARIOS 

PROPOSED BY PETITIONER, BUT NOT NECESSARILY REAL OR TRUE. INDEEO, 
PETITIONER IS NOT REQUIRED TO SPECIFY WITH EXACT PRECISION THE SCENARIO 

OF WHICH JURORS LED ASTRAY. THESE HYPOTHETICALS WERE MERELY A WAY OF 

DEMONSTRATING THAT THE JURY WAS LED ASTRAY IN MULTIPLE AND VARIOUS
ways. Also, it is not for these courts to invade the province of the
JURY, AND THE COURT MUST NOT OICTATE THE OUTCOME OF PROCEEDINGS.

THAT IS THE FINAL STICKY POINT, WHICH DRAWS THIS SECTION TO AN OVERDUE 

CONCLUSIONS AND ALSO PREPARES THE WAY FOR PETITIONER'S ARGUMENTS, IN 

THE NEXT SECTION. IT IS IMPORTANT FROM PETITIONER'S STANDPOINT TO PUT 

THESE ISSUES IN THE REARVIEW, AND MOVE ON.

PETITIONER NOW TURNS TO HIS ARGUMENTS FOR GRANTING THE WRIT OF 

CERTIORARI, ASKING THE COURT TO RESOLVE THEM IN HIS FAVOR.
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ARGUMENT
The United States Court Of Appeals For The Sixth Circuit. Federal District Court. And State Trial Court All Have Decided An Important Federal Question With Respect To whether Instructional Error Occurred In A Way That Conflicts With This Court's Clearly Established Harmless-Error Precedents.

THE SIXTH AMENDMENT AND THE DUE PROCESS CLAUSES GUARANTEE A 

DEFENDANT'S CONSTITUTIONAL RIGHT TO A TRIAL BY JURY. AS THIS COURT 

HAS RECOGNIZED, THE SIXTH AMENDMENT PROTECTS THE DEFENDANT'S RIGHT 

TO TRIAL BY AN IMPARTIAL JURY, WHICH INCLUDES "AS ITS MOST IMPORTANT 

ELEMENT, THE RIGHT TO HAVE A JURY, RATHER THAN THE JUDGE, REACH THE
SULLIVAN V. LOUISIANA. 508 US 275,277f nREQUISITE FINDING OF 'GUILTY.

(1993). THIS RIGHT IS FURTHER INTERPRETED AS PROHIBITING JUDGES FROM
WEIGHING EVIDENCE AND MAKING CREDIBILITY DETERMINATIONS, LEAVING THESE

438 USFUNCTIONS FOR THE JURY. UNITED STATES V,. UNITED GYPSUM CQ
422,446 (1978)Cholding that a jury instruction which effectively took

* 0

FROM THE JURY THE ISSUE OF INTENT IMPROPERLY INVADEO THE JURY'S FACT­
FINDING FUNCTION); HERRINGTON V. EDWARDS. 1999 U.S.APR.LEXIS 1220, 

no. 97-3542, 1999 wl 98587, at *3 (6th cir. Jan. 26,1999)(unpublished
DISPOSITIONK"the COURT MUST NOT DICTATE THE OUTCOME [OF THE 

PROCEEDINGS!. IF IT DOES SO, IT HAS INVADED THE PROVINCE OF THE JURY 

PROTECTED BY THE SIXTH AMENDMENT AND DUE PROCESS CLAUSE."). GENERALLY, 
THE SIXTH CIRCUIT HAS FOLLOWED THESE PRINCIPLES, AS IS UNMISTAKABLY
clear by its decision in barker v. YtiKiNS, 199 F.3d 867,874 (6th CIR. 

1999).
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IN THIS CASE, HOWEVER, BY FINDING THAT THE MULTIPLE ERRONEOUS JURY

INSTRUCTIONS DID NOT HAVE A SUBSTANTIAL AND INJURIOUS EFFECT OR 

INFLUENCE ON THE VERDICT, THE COURTS BELOW DID PRECISELY WHAT THIS
Court said they should not do. the sixth circuit bypassed the harmless
ERROR QUESTION ALTOGETHER, INSTEAD CONCLUDING THAT "THE STATE COURT 

REASONABLY FOUND THAT THE INSTRUCTION DID NOT VIOLATE DUE PROCESS."

Standard linden The Antitennoniem And £(L{.ec.Live. 
Death. Penalty Act (A£DPA).\

"A STATE COURT FACTUAL DETERMINATION IS UNREASONABLE IF IT IS SO
CLEARLY INCORRECT THAT IT WOULD NOT BE DEBATABLE AMONG REASONABLE
jurists." jeffries v. woons. 114 f.3d 1484,1500 (9th cir.1997)( internal
QUOTATION OMITTED). THIS COURT STATED IN WILLIAMS V. TAYLOR,. 
INTERPRETING 28 U.S.C. §2254(d)(1), THAT THE WRIT MAY ISSUE WHEN "THE 

STATE COURT'S APPLICATION OF CLEARLY ESTABLISHED FEDERAL LAW WAS
objectively unreasonable." 529 us 362,407-08 (2000). 28 u.s.c. §2254(d)
(2) PROHIBITS THE GRANT OF THE WRIT UNLESS THE ADJUDICATION RESULTED 

IN A DECISION BASED ON AN UNREASONABLE DETERMINATION OF THE FACTS.
THE FIRST LINE OF ANALYSIS UNDER THE ,^EDPA INVOLVES THE CONSISTENCY 

OF THE STATE-COURT DECISION WITH EXISTING FEDERAL LAW. A STATE COURT 

DECISION IS CONSIDERED "CONTRARY TO. CLEARLY ESTABLISHED FEDERAL 

LAW" IF IT IS DIAMETRICALLY DIFFERENT, OPPOSITE IN CHARACTER OR NATURE, 
OR MUTUALLY OPPOSED." WILLIAMS. 529 US AT 405(EMPHASIS AND QUOTATION 

MARKS OMITTED). ALTERNATIVELY, TO BE FOUND AN "UNREASONABLE APPLICATION

CLEARLY ESTABLISHED FEDERAL LAW, THE ST-\TE COURT DECISION MUSTOF .

21



d£ OBJECTIVELY UNREASONABLE" AND NOT SIMPLY INCORRECT, ill,. AT 409-U.
THE SECOND LINE OF ANALYSIS UNDER THE AEDPA CONCERNS FINDINGS OF 

FACT MADE BY THE STATE COURTS. THE AEDPA REQUIRES FEDERAL COURTS TO 

ACCORD A HIGH DEGREE OF DEFERENCE TO SUCH FACTUAL DETERMINATIONS. "A 

FEDERAL COURT IS TO APPLY A PRESUMPTION OF CORRECTNESS TO STATE COURT 

FINDINGS OF FACT FOR HABEAS CORPUS PURPOSES UNLESS CLEAR AND CONVINCING 

EVIDENCE IS OFFERED TO RE8UT THIS PRESUMPTION. THE FEDERAL COURT GIVES 

COMPLETE DEFERENCE TO THE STATE COURT'S FINDINGS OF FACT SUPPORTED
by the evidence. MCADOO v. elo. 365 f..3d 487,493-94 (6th cir.20055; 
lAYLOR v. withrow. 288 f.3d 346,850 (6th cir.2002), quoting 28 u.s.c. 

§2254(0)1.
THE "CLEAR AND CONVINCING EVIDENCE" BEING OFFERED TO REBUT THE 

PRESUMPTION OF CORRECTNESS DUE TO A STATE COURT'S FACTUAL FINDINGS 

REFERS TO EVIDENCE FOUND WITHIN THE STATE COURT RECORD. SEE CULLEN
v,_ PiNHQLSTER. 563 us 170,181 (2011 ); bray v.. Andrews. 640 f.3d 731,737 

(6th cir.2011). moreover, federal courts are explicitly limited by

THE STATUTORY LANGUAGE ITSELF TO EVIDENCE THAT WAS BEFORE THE STATE 

COURT WHEN 28 U.S.C. §2254(D)(2) IS APPLICABLE. PiNHQLSTER. 563 US 

AT 185.

The State Count And Tedenal Di^tnlct Count* 4 
H.anmle4&-Lnnon Review Resulted In A Decision 
That It An Unneatonalle Application Of Cleanly 
Ctta&llthed Tedenal Law.y

THE TRIAL COURT, THE ONLY STATE COURT TO LOOK AT THE MERITS OF THE 

PETITIONER'S CLAIMS, CONCLUDED "THAT THE ERROR INVOLVED HERE WAS NOT 

DECISIVE OF THE OUTCOME" AND "THERE IS NO BASIS FOR CONCLUDING THAT
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THE ERROR SERIOUSLY AFFECTED THE FAIRNESS* INTEGRITY OR PUBLIC 

REPUTATION OF JUDICIAL PROCEEDINGS." (APPX £, 3).. THE DISTRICT COURT 

"CONCLUDeCd] THAT PETITIONER IS NOT ENTITLED TO HABEAS RELIEF BECAUSE
ANY ERRORS IN THE SELF-DEFENSE INSTRUCTION DID NOT HAVE A SUBSTANTIAL
AND INJURIOUS EFFECT OR INFLUENCE ON THE VERDICT IN LIGHT OF EVIDENCE 

TO SUPPORT PETITIONER'S SELF-DEFENSE CLAIM AND THE STRONG EVIDENCE
INDICATING THAT PETITIONER MURDERED THE VICTIM AFTER HE RENDERED HIM 

UNCONSCIOUS." (APPX 8, 2U. ALTHOUGH THE STATE TRIAL COURT OID NOT 

CITE CHAPMAN V. CALIFORNIA. 386 US 18 (1967)* IT IS CLEAR THAT A 

HARMLESS-ERROR ANALYSIS WAS BEING CONDUCTED, ALBEIT* IT DID NOT COMPORT 

WITH THE RULE SET FORTH BY THIS COURT THAT STATES MUST APPLY WHEN
EVALUATING THE EFFECT OF NON-STRUCTURAL CONSTITUTIONAL ERROR IN CRIMINAL 

PROCEEDINGS. "CBIeFORE A FEDERAL COURT CONSTITUTIONAL ERROR CAN BE
HELD HARMLESS, THE COURT MUST BE ABLE TO DECLARE A BELIEF THAT IT WAS 

HARMLESS BEYOND A REASONABLE DOUBT." CHAPMAN. 386 US AT 24. THE DISTRICT 

COURT CONDUCTED ITS HARMLESS-ERROR REVIEW SET FORTH BY THIS COURT IN 

BRECHT V. ABRAHAMSQN* 507 US 619 (1993), BUT IT TOO WAS UNREASONABLE.
THE SIXTH CIRCUIT DID NOT CONDUCT A HARMLESS ERROR REVIEW* BUT CONDUCTED
AN INDEPENDENT REVIEW OF THE CLAIMS AND APPEARS TO HAVE OVERRULED THE
STATE COURT AND DISTRICT COURT* AND WENT BEYOND THE RECORD THAT WAS
BEFORE THE STATE COURT.

STATE COURT HARMLESS ERROR CONCLUSIONS MUST COMPLY WITH THE RULE 

SET FORTH BY CHAPMAN V. CALIFORNIA. FEDERAL COURTS ON HABEAS REVIEW
MEASURE OF HARMLESSNESS" SET FORTH 

IN BRECHT V. ABRAHAMSQN: O'NEAL V. MCANINCH. 513 US 432,438 (1995).
MUST APPLY THE "LESS STRICT I, t; *

23



THE aftfiGfcll TEST "FOR DETERMINING WHETHER HABEAS RELIEF MUST BE GRANTED
ERROR 'HAD A SUBSTANTIAL AND INJURIOUS EFFECT OR 

INFLUENCE IN DETERMINING THE JURY'S VERDICT.

IS WHETHER THE . r. «. •

I ft BRECHT* 507 US AT 623 

(quoting kqtteakos v. united states. 328 us 750.776 (1946)).
THE a&fiGHI TEST REQUIRES THE COURT TO ASSESS THE IMPACT OF THE 

CONSTITUTIONAL ERROR ON THE JURY'S DECISION, AN ANALYSIS THAT IS 

DIFFERENT THAN SIMPLY MEASURING THE SUFFICIENCY OF THE EVIDENCE AFTER 

SUBTRACTING THE OFFENDING ITEM, AS THE COURTS BELOW DID IN THIS CASE. 
AS THE SIXTH CIRCUIT EXPLAINED, "THE BRECHT TEST DOES NOT SAY 'ONLY 

ERRORS THAT TURN ACQUITTALS INTO CONVICTIONS ARE HARMFULL.' AS JUSTICE 

STEVENS PUT IT IN BRECHT, THE QUESTION IS NOT WERE THEY [THE JURORS] 
RIGHT IN THEIR JUDGMENT, REGARDLESS OF THE ERROR OR ITS EFFECT UPON
THE VERDICT. IT IS RATHER WHAT EFFECT THE ERROR HAD OR REASONABLY MAY 

BE TAKEN TO HAVE HAD*UPON THE JURY'S DECISION." SEE KYGER V. CARLTON.
146 f.3d 374,382 (6th cir. 1998)(qijoting brecht. 507 us at 642-43
(STEVENS,J CONCURRING)). "[i]T IS IMPROPER IN A BRECHT INQUIRY TO 

FOCUS ON THE SUFFICIENCY OF THE UNTAINTED EVIDENCE." IBID.

• 9

IN THIS CASE, THE COURTS BELOW IMPERMISSIBLY FOCUSED ON THE WEIGHT 

OF THE EVIDENCE (THAT THE REVIEWING COURTS PERCEIVED AS BEING 

UNTAINTED), WITHOUT CONSIDERING WHAT WEIGHT A JURY ON RETRIAL WOULD 

GIVE THAT EVIDENCE. APPLYING THE BRECHT STANDARD, THIS COURT SHOULD 

REJECT THE CONCLUSIONS THAT THE ERROR WAS HARMLESS AND DID NOT HAVE 

A "SUBSTANTIAL AND INJURIOUS EFFECT OR INFLUENCE IN DETERMINING THE 

JURY'S VERDICT."
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THE TRIAL COURT AND DISTRICT COURT RELIED ALMOST EXCLUSIVEY ON THE 

THE TESTIMONY OF JEFF MORACZEWSKI (THE VICTIM'S BROTHER) AND MICHAEL 

MITCHELL (THE VICTIM'S BROTHER-IN-LAW) WHEN REACHING THEIR CONCLUSIONS
ACTEDTHAT THE ERRORS WERE HARMLESS. AFTER FINDING THE TWO TERMS 

WRONGFULLY" AND "BROUGHT ON THE ASSAULT," "BOTH
DESCRIBE A PERSON WHO IS THE AGGRESSOR, OR INITIATOR OF AN ALTERCATION 

[AND] CANNOT TURN AROUND AND ESCALATE OR USE DEADLY FORCE, IF THE PERSON 

CHOOSES TO FIGHT BACK," THE TRIAL COURT THEN STATED!

ESSENTIALLY* ». •

dene, the juny tea* given the choice to eithen Selieve the event* a* 
te*tifiied to iy the defendant, on. a* laid iefione them iy the pno*ecution.\ 
Conveneely, if. the juny did believe the defendant, he mould have Seen 
protected, unden. the SDA, even ifi he u*ed deadly fion.ce., Ultimately, the 
juny dud not believe the defiendant’* testimony, and deemed him Vie 
aggne**on in thiu> situation., [Appx. £, 5,J

AS AN INITIAL MATTER, PETITIONER DISAGREES WITH THE 

THAT "DEEMED HIM THE AGGRESSOR"; IT IS BELIED BY, AMONG OTHER THINGS,
THE FACT THAT THE JURY REJECTED THE PROSECUTION'S THEORY OF FIRST DEGREE
MURDER, OPTING TO CONVICT HIM OF SECOND DEGREE MURDER. THE DISTRICT

COURT ALSO RELIED ON THE EVIDENCE PRESENTED AT TRIAL, WHICH TRANSLATED 

INTO FINDINGS THAT "THE EVIDENCE PRESENTED AT TRIAL INDICATES PETITIONER 

RENDERED THE VICTIM UNCONSCIOUS BY STRANGLING HIM WITH THE RIFLE STRAP"; 
THAT "PETITIONER TOLD THE VICTIM'S BROTHER MINUTES AFTER THE INCIDENT 

THAT HE 'CHOKED OUT* THE VICTIM AND HE HELD THE STRAP TIGHT FOR ANOTHER 

THIRTY SECONDS AFTER HE PASSED OUT.” (APP 8, 19-20). THE DISTRICT COURT
THEN STATED:

The pn.oS.lem fion. Petitionee and hi* defien*e i* the peniod ofi time afiten
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he eendeeed the victim helpless.\ At that point, the victim was unconscious 
and no lonoee nn.eAen.ted a theeat. According to Petitionee, the victim 
still beeathing and he immediately left without knowing that the eifle 
6Leap was weapped aeound the victim's neck.But this t&Atimonu nuns conteaeu 
to the victim's (Leothee who said that Petitionee told him he continued.
to choke the victim foe anothee thietu seconds alien he lost consciousness.
Though Petitionee testified that the victim'4 leothee was lying about this
statement, the Anothee told a police ofiicee the same thing houes aftee 
the incident at the hospital., Additionally, loth the victim' s Leo thee and 
(Mtchell found the victim with the 4.\teap twisted aeound hi* neck so tiahtlu
that they could not aet theie finaees undeeneath it.,

was

Qiven this evidence, theee is no substantial pnotability that the juey 
eeeoneously eejected self-defense because it thought that Petitionee' s 
conduct aftee he eendeeed the victim was meeely "wrongful, * that the victim 
was using lawful foece at that point (he was unconscious), on that the 
continued use of. foece was eequieed foe "pueposes of peotection7hat 
is, none of the hypothetical findings posited ly Petitionee applied to 
the fads of the case aftee Petitionee eendeeed the victim unconscious 
and helpless.t Aftee Petitionee eefused to allow the victim to *tap out,0 
a eeasonablu debatable act of self-defense tunned into a clean case of
muedee., [Appx. B, 20-21 (Emphasis added). J

THE STATE COURT OEM!ED RELIEF BASED LARGELY ON TESTIMONY OF THE 

VICTIM'S BROTHER THAT PETITIONER ADMITTED HE "CHOKED OUT" TIM AND HELD 

THE STRAP TIGHT FOR ANOTHER THIRTY SECONDS AFTER HE PASSED OUT." AND 

THE STRAP WAS FOUND SO TIGHT AROUND TIM'S NECK, HE COULD NOT GST HIS 

FINGERS UNDERNEATH IT I IT IS SUPPORTED BY TESTIMONY OF THE BROTHER- 
IN-LAW, MIKE. THE DISTRICT COURT MADS A PASSIVE REFERENCE TO 

PETITIONER'S "TESTIMONY] THAT THE VICTIM'S BROTHER WAS LYING ABOUT 

THIS STATEMENT," BUT WENT ON TO CREDIT THE BROTHER BECAUSE HE "TOLD
A POLICE OFFICER THE SAME THING" HOURS LATER. INDEED, THIS CASE IS 

"A BATTLEFIELD OF WITNESS CREDIBILITY." SEE IMON, 455 MICH
525,542 n 22 (1993). Yet, the courts below never considered that a
REASONABLE JUROR VERY LIKELY WOULD HAVE BELIEVED THAT THE VICTIM'S 

BROTHER AND BROTHER-IN-LAW MAY BE BIASED AND HAVE AN INTEREST IN
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slantiM3 .their testimony-

bias IS ALWAYS .relevant IN ASSESSING WITNESS CREDIBILITY.
v.»- united states, 159 f.3d 1003,1015 (6th cii<-'1999)Cciting united states 

v.. LY4N, 856 f.2o 430,432 n 3 C1 st cir. 1983)) and 

states, 3/ u.s.app.q.c 240,184 f.2d 261,262 (a. c. cir. 1950)).. see people 

51 mioh APP 535,539-40 C1975).
THIS COURT HAS DEFINED 3 IAS AS THE RELATIONSHIP BETWEEN A PARTY AND 

A WITNESS WHICH MIGHT LEAD THE WITNESS TO SLANT, UNCONSCIOUSLY OR 

OTHERWISE, HIS TESTIMONY IN FAVOR OR AGAINST A PARTY." SEE
459 us 45,52 (1984),. bias is not limited to personal animosity

AGAINST A DEFENDANT (AL3EIT-, APPARENT IN THIS CASE) OR PECUNIARY GAIN. 
COURTS HAVE FOUND 31 AS IN A WIDE VARIETY OF SITUATIONS, INCLUDING

ft «

r

FAMILIAL OR SEXUAL RELATIONSHIPS, EMPLOYMENT OR BUSINESS .RELATIONSHIPS,
FRIENDSHIPS, COMMON ORGANIZATIONAL MEMBERSHIPS, AND SITUATIONS IN WHICH 

THE WITNESS HAS m LITIGATION CLAIM AGAINST ANOTHER PARTY OR WITNESS.
SEE 4 WEINSTEIN'S FEDERAL EVIDENCE §§ 607.. 04l 5 ] - L 7 ] ( 1997 ) C COLLECTING 

CASES);. SEE

RELATEDLY, IN THE CONTEXT Of A MOTION FOR NEW TRIAL, THE SIXTH CIRCUIT 

HAS CONSISTENTLY FOUND AFFIDAVITS FROM FAMILY MEMBERS "SUSPECT" AND

499 f.3o 588,574 (6th cir. 2007),.’i*

OO NOT PROVIDE THE SORT OF EXTRAORDINARY SHOWING NEEDED TO ESTABLISH 

A PETITIONER'S INNOCENCE. SEE E.G. FREEMAN V.. TROMBLEY. 438 FED.APP'X
51,50 (5th cir.2012)(finding that credibility of petitioner's girlfriend

« #

AND MOTHER WERE "SUSPECT" AND THEIR ALIBI AFFIDAVITS SUBMITTED YEARS 

AFTER PETITIONER'S TRIAL WAS INSUFFICIENT TO ESTABLISH A CREDIBLE
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ACTUAL-INNOCENCE CLAIM): CHAV 15-TUCKER V,, HUQSQflL. 348 FEQ.APP'X 125*134 

(6th cir.2009)(finding that the affidavits of petitioner's wife and
MOTHER WERE UNLIKELY TO CONVINCE A REASONABLE JURY THAT MORS LIKELY 

NOT THAT PETITIONER WAS ACTUALLY INNOCENT),,
this Court has held that evidence from eyewitnesses with "evident

HAS MORE PROBATIVE VALUE THAN [FROM] FRIENDS

THAN

MOTIVE TO LIE ;
OR RELATIONS OF THE ACCUSED,." SEE HOUSE M^RSLLm. 547 US 518*552 (2006).

, »i• * •

THE COURTS BELOW NOT ONLY FAILED TO CONSIDER THAT THESE TWO WITNESSES 

(THE STATE'S LINCHPIN) WERE FAMILY MEMBERS WHO HAD A PERSONAL STAKE 

IN CONVICTING PETITIONER OF MURDER, 499 F.3o AT 574, BUT
ALSO FAILED TO TAKE ACCOUNT OF THE FACT THAT THEY WERE NOT EYEWITNESSES. 
THE COURT'S BELOW CITED PORTIONS OF JEFF AND MIKE'S TESTIMONY IN 

ISOLATION, WHILE IGNORING OTHER PERTINENT PARTS. THEIR TESTIMONY IS 

LACED WITH INTERNAL CONTRADICTIONS AND CONFLICTS WITH EACH OTHER ON 

MATERIAL MATTERS. IT IS IMPORTANT TO PUT THE RELEVANT TESTIMONY IN 

CONTEXT.
TO KEEP THE RECORD PURE, PETITIONER NOW SUMMARIZES PERTINENT, OMITTED, 

TESTIMONY AS SAID BY THE WITNESSES (PETITIONER, JEFF, MlXfi) THEMSELVES, 
WITHOUT THE NEED FOR CONSTANT REPETITION OF "ACCORDING TO "JEFF," "MIKE 

SAID," OR "PETITIONER STATED," OR LIKE LANGUAGE.

2.LTTMJ] nORACZBJSKl f,the leothee), had knowledge, o/ the geow operation which, he 

learned /-note 7Jju} he had to guess clout how the peoceeds Meee split end. whet 

Petitionee's note was, save financing., (•7 4/5/20//# 65-67J.{ tie eeceived e call fLeom 

Petitionee at 6:02/ ignoeed it, and eeceived a text at "call me 9-1-1 at 6:03.j f Ictj. 

86he called Petitionee lack.{ In a conversation Petitionee said he choked 7im out
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til* he binned purple and then held him bon. 30 Aeconds, *o he wouldn't get ur., fId.,,

83, 85,87-88)7 empha* is added)., fell nnc.oan.ted detail* of. the struggle, bat did not 

mention the rille strap., f Id.,, 89-108)., fell called hi* sister rather than police, 

picked ap hi* Heathen-in-law Clicked Clitchell, and proceeded to the house to check 

on hi* brother, a* insinuated iy Petitioner., fid.,, 108-110)., When he saw 7bn, thene 

uxi* a shoulder *tnap around hi* neck; the gun on the neon on. lack ol hi* body., fId.,, 

113-15).,

In Dell' * opinion fwhich he delivered a* ocnent), the *tnap made 7im *top breathing: 

"it wa* extnemely tight, 0 and 7im wa* not Ineathing; he wa* a grayish colon., and 

appealed dead., fid.,, 116-17)., he couldn't get his lingers between the *tnnp and tim‘*

117)., Clike had to lilt 7bn'* 

118-19,122)., Again,

neck; he told mike to get the *tnap oil 7bn'* neck., fId., 

iody *o he could untwist the *tnap, "lour revolution*.,0 f Id-, 

in )J.ell'* opinion, 7bn was not Ineathing., fId.,, 121)., Clike wa* with him the whole

time., (Id.,, 122-23).,

On cno**, he told police that the strap wa* actually twisted once in the Iront and 

at lea*t live time* in the Hack., fId.,, 210,212),,

Delense counsel attempted to have fell re-enact the *trap lebig around a person'* 

neck, Hut wa* retailed by the trial court., fid.,, 211).,

7he lollowing colloquy take* place;

Q.\ Did you tell Detective, Dectective William*, once in Iront, and live 
time* in the Hack?

A,\ I possibly could have, ye*.,

Q.i feu're not *ure?

A.\ We're in a rush to get the thing oil his neck.,

29



No, you.'ne not sune what you told him?

A.\ I know l to id him, {oun on {ive times iekind his his neck.|

Q.\ But you don’t necall, as you sit heme, that you — that it was onc.&, 
twisted in {nont, and {ive in task?

•i’l'i

A.\ 7h&ns may have ieen twist in the /Leonty

did you tsli evenyiody, not {ive minutes ago, t~mt that’s what it was?

These may have (Leen a twist in {nont, when, we wene undoin’ it, we wenen’t 
suns it we had to twist it ones in the {nont

Q.\ When you {inst asked, when I asked you the question, did — wene you 
aksed, and did you answen: */es, one twist in the {ive in the iack?

A.\

A.\ ;{es, l did.\ [7 4/5/11, 212-13(Emphasis added).\J

2-2-il's testimony was evasive with nespect to whetken he to id Qenald Kapinsky that 

Petitionen choked Tim out, on what ail he said to Kapinsky, and aiout Hell telling 

Kapinsky aiout Tim’s dnug usage., (Id,,, 217, 218, 219); calling a Imogen fid. , 220); 

whethen he talked to Tim. aiout Manio fId.,, 222); and whetken he told Kapinsky how 

the gun was attacked to Tim’s neck fId, , 223)., }e{{ d.id not call police iecause he 

did not know the addness and ielieved Petitionen did not know (which does not make

sense, as he knew it was a house his inotken and Petitionen shaned Ion the gnow 

openatiori).\ fid.,, 223-25).,

MICHAEL MITCHELL (the inotken-in-law), was mannied to thein sisten {.on 18 yeans.,

(T i/6/2011, 23-24)., Mike's testimony was pn&tty consistent with }e{{'s with nespect 

to }e{{ picking him up and going to the house to check on Tim., f Id.

They knocked on the doon iecause they heand it was a gun tkene and, a{ten getting 

no answen, pounded on the doon and windows, yelling Tim’s name., fId.,, 33)., £e{{ told 

flike aiout only pants o{ the condensation he had with Petitionen., (Id.,, 34)., They 

{ound Tim in a twisted position with the ni{le on his lackf).e{{ instructed Mike to

30-33),,
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get the riffle off Jim*& tack, tut he waAn't atle to; It waA A tuck., fie. tried again, 

then %eff found the Atnap on hiA neck.s (Id,.,. 35-37).,

The fallowing ex.change takes place:

•j:

'dene you atle to unbwist, on bum the Atnap?

No, we initially — faff tried nullin' the At Ann up., He Aaid, dike, help 
me get it of fa hie VtiedL nulling it un, off hiA neck, tut toe couldn't move 
it, itA — we couldn't even get a finger underneath it., fid., at 38(ZnphaAiA 
added).,)

The Atnap waA taunt., %eff yelled out, "you didn't looAen the Atnap,"

meaning Petitionen (alt&it, he waA neven aAked how he knew thiA outtunAt 

referred to Petitionen)., :( Id 38-39)., Tim waA not tneathing., '( Id.,,

39)., dike looked fan a knife tut couldn't find one; aA )eff waA folding 

up tody, dike Aaw the rifle move and realized it waA twisted anound

39-40, 60-62)., They did not tny to untwiAt the Atnap; 

the twiAting waA on the lack, not front., (Id.,, 41)

the Atnap thnee nevolutionA, on thnee AtickA out in hiA mind 

41-42,62)., They didn't call police on 9-1-1 iecauAe they had heand 

how Alow EltS neAponded, and wanted to get Tim to the hospital.* (Id.

0

Tim' a neck., (IcLXJ

They twiAted off 

(Id.,,

• If

44)

On cnoAA, (like would not Aay they untwiAted. the Atnap faun 

revolutions., faff did the untwisting(Id.,, 6 3).,

KEVIN BELTODSKI (Petitionen), was fearful and teiieved "if he let. 

up on the AtnapA" "he would have Ahot me.," Tim had alneady Ahot at 

him., (T 4/8/2011, p 220)., At no point did Petitionen Ace whene the 

twiAting on knotting of. the Atnap was., (Id. 221)., during the Atnuggle
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he could Aee the Aide of Tim’ a face cia 0 fh]e* a graAping at the AtrapA, trying to putt 

them off HIa neck, 0 and diluted into un.conAciouAn.eAA., Petitioner looked down and Tim 

waa Atill breathing, lipA moving, poAitioned on Petitioner* A cheAt with the. rifle 

between them., (Id.,, 222-23)., Petitioner deAcribed the rhythm of. Tim*a breathing and 

explainA that 0[h)e Atill haA adrenlin in hie AyAtem.,1* (Id.,. 223)., 0maybe three AecondA 

after he Atopped moving, I looked at hiA lipA, which were changing a pale colon hiA 

face waA not. 0 (IdL\, 223)., Petitioner releaAed preAAure, Aat up, rolled Tim over face 

down, oa they faund him., (Id. )., Mo manual preAAure waA applied beyond that point:

0when I aow him breathing, I Aaid, I held it three more AecondA, and I let go, the 

preAAureand I Aat him up, and put him down on the couch., And I let go of the AtrapA, 

and held him down with my open handA, and turned around to Aee if. I could find my 

key a that were on the floor.0 (Id.,, 223-24)., After finding hiA keyA, he looked back 

at Tim, and 0 didn't Aee any tw Li ting on the AtrapA, and they appeared to have 

Alack on them.0 (Id.,. 224)., When defence counAel aAked, 0do you know whether or not 

it maintained preAAure or not, 0 Petitioner replied, "I only know it maintained preAAure 

becauAe hiA brother Aaid it waA tight when he arrived on the Acene0; he did not examine 

the AtrapA cloAely, becauAe he waA concerned with 0frlunnina out the door, with mu 

life.0 (Id.,, 224)(emphaAiA added),,

ThLb dL&cuAAion followe:

Q,\ What were you concerned about; at that point?

A.| Running out the door, with my life.,

Ct.\ Did you have any concern about retaliation?

A.\ I waA certain, in mu mind, that he waA going to Annina to hiA feet, and
come after me, and Ahoot me aA I waA running to the truck..

Q.\ So, what do you do?
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A.\ Han., [7 4/8/11, 224(ImphaAiA added).,]

Aa inAueance that Tim wouldn't get up and jump in hid own ve.hic.le. and chaAe him, 

Petitioner, gealled the key a to 7im' a vehicle and, aA he waA /vanning to hi& own vehicle, 

Petitionee Atill leaned 7im would come altee him, (Id.,

Petitionee called jell, "'cattAe he* a the only peeAon that could Atop hiA, hiA eneaaed 

tepthee leom doing Aomethina to me. 0 and at that point, he Atill Relieved Tim a theeat., 

fid.,. 225-27).,

Petitionee, in hiA own wondA, peovided Aome context which explainA why he choAe 

the method to Auldue Tim at the time when he applied peeAAuee, aA oppoAed to Aome 

othee option, il any:

224-25).,

0I've Aeen dozenA ojL choke holdA applied, and in a lighting Aituation, 
when Aomelody'a choked, within ten AecondA, they Apeing to theie l&et, 
oa though they'ee Atill involved in a light.,

0That waA paetially what ceeated the lean that I waA gonna le Ahot 
in the lack when I nan out the dooe.\" fId.,, 232.,]

t/fhen Petitionee lelt the houAe he waA ceetain 7im waA okay, 'CauAe I didn't put 

oa many twiAtA aA they deAceiled on the AteapA., I didn't tuen the gun at all., It may 

have teen tunned in the Ateuggle, and I waA unawane ol that. " (Id., 233)., 7hat'a why 

Petitionee waA "aweAteuck" that Tim waA dead, lecauAe he "thought it waA juot 

ceiAA-ceoAAed.,0

Petitionee peovided alternative theoey:

"It'a alAo poAAille that thr. AteapA weee mayle twiAted once, and then when 
they weee lolded towaedA the lack, with the elite on hiA lack, they couldn't 
unravel theie AelveA.,

"7o me, that waA the only logical explanation, oa to why they maintained 
peeAAuee on hiA neck." fId.,, 233.,]
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Petitionee did not turn. the. gun and uac it aA a taenigaet, in an ef.£oet to Ateangle 

Tin, and did not intend to end Tim'a li£e.\ fId.\, 233).i fie intended to get out o£ theee, 

alive, and AUAtainad injueieA kimAeli, uen.ii.ied &y photogeaphA in evidence., (Id.\,

234-38). i

At home, Atill ueey £ean.£al o£ eetaliation £eom Jim, Petitionee Aeaeched £oe and 

eventually £ound an old anjny kni£e in the gaeage, and put it in hiA pocket(Id.,,

239)., Petitionee told an employee (whoAe Aon waA pecAent) aiout the £ight u>ith Jim 

and Icing woeeied a&out Jim.\ (Id,., - 239-41)., Jhen., Petitionee heaed Jim uiaA dead, and 

immediately called hiA Leo thee- in-law, He.\ Rohnkohl, lecauAe he needed Aomeone to 

talk to, a£tee which he went to the teothee-in-law* a houAe to talk in-peeAon., (Id.\,

241-42U

THE COURT'S BELOW STRAYED FROH THIS COURT'S HARf-1 L .3 S S - EitR0R REVIEW

IN NUMEROUS WAYS.

A.\ Jhe CouetA Aediteaeily Picked A Peeiod 
It Believed Jhe Victim No Longee PoAed 
A Jheeat Jo Petitionee.<

WHEN ADDRESSING THE CLAMS THAT THE JURY ERRONEOUSLY REJECTED HIS 

SELF-DEFENSE BECAUSE IT THOUGHT PETITIONER ACTED "WRONGFULLY" AND 

"BROUGHT ON THE ASSAULT'' C QY- FOR EXAMPLE, GOING TO THE HOUSE AND 

ARGUING WITH THE VICTIM), THE REVIEWING COURTS SEIZED ON TESTIMONY 

THAT THE VICTIM WAS RENDERED UNCONSCIOUS AND AT THAT POINT, THERE WAS 

NO NEED FOR CONTINUED USE OF FORCE FOR "PURPOSES OF PRECT10N." INDEED, 

IN THE DISTRICT COURT'S VIEW, "Ca]T THAT POINT, THE VICTIM WAS 

UNCONSCIOUS AND NO LONGER PRESENTED A THREAT." (APPX 3, 20).. IT HELD
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THAT "CollVSN THIS EVIDENCE, THERE IS NO.SUBSTANTIAL PROBABILITY THAT 

THE JURY ERRONEOUSLY REJECTED SELF-DEFENSE BECAUSE IT THOUGHT THAT 

PETITIONER'S CONDUCT AFTER HE RENDERED THE VICTIM UNCONSCIOUS WAS MERELY
'wrongful,' [and] that the victim was using lawful force at that point

(he "WAS UNCONSCIOUS), OR THAT THE CONTINUED USE OF FORCE WAS REQUIRED 

FOR 'PURPOSES OF PROTECTION.. ( IQ., 21)., STATED PLAINLY, THE DISTRICT 

COURT REJECTED PETITIONER'S CLAIMS BECAUSE IT BELIEVED'TIM WAS NO LONGER

« I*

A THREAT AFTER BEING RENDERED UNCONSCIOUS. AND THUS THERE WAS NO NEED
FOR PETITIONER TO PROTECT HIMSELF.

THERE ARE SEVERAL PITFALLS TO THE DISTRICT COURT'S CONCLUSION. FIRST,
IT IGNORES THAT PETITIONER HIMSELF HONESTLY AND REASONABLY BELIEVED
HIS LIFE WAS IN IMMINENT DANGER OR THAT HE FACED A THREAT OF SERIOUS
BODILY HARM AND THAT IT WAS NECESSARY TO EXERCISE DEADLY FORCE. IN
THIS REGARD, IT FAILED TO CONSIDER ALL THE CIRCUMSTANCES, AS IT APPEARED 

TO PETITIONER AT THE TIMS. SECOND, IT TOOK THE QUESTION OF "NECESSITY" 

(AND PETITIONER'S STATS Of MIND) FROM THE JURY., THIRD, THE DISTRICT
COURT MADE IMPROPER CREDIBILITY DETERMINATIONS ON THE EVIDENCE, AND
IT ONLY CONSIDERED SELECTED PARTS OF THE WITNESS TESTIMONY; FOURTH,
THE DISTRICT FAILED TO CONSIDER IF THE ERRONEOUS INSTRUCTIONS DEPRIVED
PETITIONER OF HIS RIGHT TO SELF-DEFENSE.

AT MICHIGAN COMMON LAW, A SELF-DEFENSE, WHICH "l$ FOUNDED UPON 

NECESSITY, REAL OR .APPARENT," MAY BE RAISED BY A NONAGRSSSOR AS A LEGAL 

JUSTIFICATION FOR OTHERWISE INTENTIONAL HOMICIDE.
SURRA, 45/ MICH AT 126, CITING 40 AM JUR 2o, HOMICIDE, §138, P 609.
WHEN THE DEFENDANT CLAIMS SELF-DEFENSE,

v
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[tjhe question to Le de.te.min.ed it, did the accused, under alt the 
ein.canutanc.e4 afc the a64au.lt, 04 it aim&anu to him, hone6tly lelieoe that 
he uxi6 in danger o£ [lo6ing] hiu li£e, on great (Lodily ham, and that it 
mu nece44ary to do uihat he did in order to 4aoe hiu him4elfi Irom 4uch 
apparent threatened danger?

R I DDLS. 457 ivil CH AT ^(QUOTING PEOPLE V. LENNON. 71 MICH 293,300-01 

(1888)(emphasis added),.
THUS, THE KILLING Of ANOTHER PERSON IN SELF-DEFENSE IS JUSTIFIABLE

HOMICIDE ONLY If HE BELIEVES HIS LIFE IS IN IMMINENT DANGER OR THAT

THERE IS A THREAT Of SERIOUS BODILY HARM AND THAT IT IS NECESSARY TO 

EXERCISE DEADLY FORCE TO PREVENT SUCH HARM TO HIMSELF,, i^., CITING 

PEOPLE V. DANIELS, 192 MICH A?? 658,572 ( 1991 ).. AS REAf FIRMSD IN RIDDLE, 

THE TOUCHSTONE Of MX SELF-DEFENSE CLAIM IS NECESSITY. IQ. AT 127..

HERE, THE DISTRICT COURT EMBARKED ON A HARMLESS-ERROR ANALYSIS THAT

IGNOREO WHAT WAS IN PETITIONER 5 MIND AT THE TIMS HS RENDERED THE VICTIM

UNCONSCIOUS, ARBITRARILY ASSIGNED A POINT DURING THE FIGHT THAT THE

VICTIM NO LONGER POSED A THREAT, AND PETITIONER WAS NO LONGER IN DANGER 

(IN THE COURT'S VIEW), AND TOOK THESE DETERMINATIONS FROM THE JURY

UPON HYPOTHETICAL RETRIAL.
TO BEGIN WITH. THE UNCONTESTED FACTS ESTABLISHED THAT PETITIONER

AND TIM SHARSO THE HOUSE AS A COMMON AREA IN THEIR JOINT MARIJUANA
GROW OPERATION. THUS, UNDER MICHIGAN LAW RETREAT IS NOT A FACTOR IN
DETERMINING WHETHER THIS DEFENSIVE KILLING WAS NECESSARY BECAUSE IT 

OCCURRED IN PETITIONERS OWN DWELLING, THAT IS, HIS "OASTLE." RIDDLE. 
467 MICH AT 134-40. FURTHER, PETITIONER DESCRIBED PAST ACTS Of VIOLENCE
BY THE VICTIM, AND HIS PAST EXPERIENCES THAT WHEN A PERSON IS CHOKED
OUT AND RENDERED UNCONSCIOUS HE WILL GST UP IN A FEW SECONDS FIGHTING
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AS IF NOTHING HAD HAPPENED.. HE ALSO WITNESSED WRESTLING EVENTS WHERE 

THIS FREQUENTLY HAPPENED.. INDEED THIS PLAYED INTO PETITIONER'S THINKING 

AND FEARS THAT DAY, AND HE ALREADY HAD IT IN HIS MIND THAT TIM WAS 

CAPABLE OF MURDERING OR SERIOUSLY INJURING HIM WITHOUT HESITATION.
HE ALSO DESCRIBED AN ARGUMENT FOLLOWED BY A SUDDEN, VIOLENT ATTACK 

UPON HIMSELF BY TIM WHO ATTEMPTED TO SHOOT HIM WITH A RIFLE! THEY 

STRUGGLED UNTIL PETITIONER RENDERED TIM UNCONSCIOUS. PETITIONER WAS 

AFRAID OF TIM PRIOR TO THE INCIDENT, DURING THE INCIDENT, AND AFTER 

TIM WAS ALLEGEDLY UNCONSCIOUS. EVEN WHEN HE GOT INTO HIS VEHICLE AND 

AWAY FROM THE SCENE, PETITIONER THOUGHT TIM WAS ALIVE AND WOULD 

RETALIATE. MOREOVER, THE DISTRICT COURT ASSUMES, WITHOUT EVIDENCE,
THAT TIM WAS RENDERED HELPLESS, AND THAT PETITIONER KNEW HE WAS HELPLESS 

AT THE TIMS, ALBEIT PETITIONER STILL CONSIDERED HIM A SERIOUS THREAT 

TO HIS LIFE OR BODILY HARM.

PRACTICALLY SPEAKING, THE DISTRICT COURT'S HOLDING WOULD REQUIRE 

PETITIONER, WHILE IN THE MIDDLE OF A LIFE AND DEATH STRUGGLE, TO STOP 

AND PONDER AND USE LOGIC AND REASON, AND BE ABLE TO MAKS A (RATIONAL 

DECISION ABOUT WHAT TO DO NEXT. HOWEVER, WHEREAS HERE, IMMEDIATE DANGER
TO LIFE OR GREAT BODILY HARM IS THREATENED UPON THE INNOCENT VICTIM, 
HE "CANNOT BE REQUIRED WHEN HARD PRESSED, TO DRAW VERY FINE DISTINCTIONS 

CONCERNING THE EXTENT OF THE INJURY THAT AN INFURIATED AND RECKLESS
ASSAILANT MAY PROBABLY INFLICT." RIDDLE. 467 MICH AT 130, CITING

u. 38 mich 732,738 ( 1878),. justice holmes, writing 

VERY ELOQUENTLY FOR THIS COURT IN BROWN V. UNITED. 256 US 335,343 

(1921), PUT IT THIS WAY,: "ColfiTACHSD REFLECTION CANNOT BE DEMANDED

ru.
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IN THE FACE Of AN UPLIFEO KNIFE." THERE. JUSTICE HOLMES CONCLUDED THAT 

"IT IS NOT A CONDITION Of IMMUNITY' THAT ONE IN THAT SITUATION SHOULD
PAUSE TO CONSIDER WHETHER A REASONABLE MAN MIGHT NOT THINK IT POSSIBLE

" Ills., CITING 164 US 546,TO FLY WITH SAFETY a, o

558 (1895),.
CLEARLY, BASED ON THE FOREGOING, THERE IS A SUBSTANTIAL PROBABILITY 

THAT THE JURY REJECTED THE SELF-DEFENSE BASSO ON THE ERRONEOUS 

INSTRUCTIONS (INSTRUCTING JURY THAT PETITIONER COULD NOT CLAIM 

SELF-DEFENSE IF HE ACTED "WRONGFULLY," "BROUGHT ON THE ASSAULT," AND 

THAT SELF-DEFENSE IS ONLY AVAILABLE FOR "AS LONG AS IT SEEMS NECESSARY 

FOR THE PURPOSES OF PROTECTION*). ALL THREE OF THESE INSTRUCTIONS 

IMPERMISSIBLY LIMITED THE JURY'S ABILITY TO MAKE A REASONABLE
DETERMINATION ABOUT WHETHER PETITIONER ACTED REASONABLY UNDER THE 

CIRCUMSTANCES AS IT APPEARED TO HIM. IF THE JURY BELIEVED PETITIONER'S 

CONDUCT WAS MORALLY "WRONG* (OPPOSED TO ILLEGAL), THEY REJECTED SELF-
DEFENSE. IF THE JURORS BELIEVED PETITIONER DIO SOMETHING, ANYTHING. 
TO BRING THE ASSAULT ON HIMSELF (EVEN SOMETHING AS MINUTE AS BEING/ .

AN ANNOYANCE, SAYING THE WRONG THING. OR LAUGHING. ALL DEPENDING ON 

CONTEXT), OPPOSED TO BEING THE AGGRESSOR. THEY REJECTED THE SELF-
DEFENSE. MOREOVER, THE DISTRICT COURT'S CONCLUSION THAT AFTER PETITIONER
RENDERED TIM UNCONSCIOUS HE WAS NO LONGER A THREAT, ACTUALLY UNDERSCORES 

PETITIONER'S CONTENTION THAT THE JURY REJECTED SELF-DEFENSE BECAUSE
THE INSTRUCTION ERRONEOUSLY TOLD THE JURY THAT HE COULD ONLY USE
SELF-DEFENSE AS LONG AS IT WAS NECESSARY FOR PURPOSES OF PROTECTION. 
CLEARLY, THE JURY (LIKE THE DISTRICT COURT) COULD HAVE FOUND THAT IT
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DIO NOT "SEEM” (TO THEM, NOT PETITIONEE) THAT PETITIONEE NEEDED TO
DEPEND HIMSELF. WITHOUT MAKING A DETERMINATION ABOUT WHETHER PETITIONER
WAS REASONABLY IN PEAR OP DEATH OR GREAT BODILY HARM TO HIMSELF,.

B*| The. Count* lmpenmi*Ai%.ly focuAed On 
The Sufficiency Of The Evidence •l

THROUGHOUT ITS ANALYSIS. THE DISTRICT COURT IMPROPERLY FOCUSED ON 

THE STRENGTH OP THE STATE'S CASE. IT RELIED TRIAL EVIOSNCE THAT 

PETITIONER “CHOKED OUT" TIM AND HELD THE STRAP TIGHT FOR ANOTHER THIRTY 

SECONDS AFTER HE PASSED OUT, THE TESTIMONY OF TIM'S BROTHER AND BROTHER- 
IN-LAW (WHICH THE DISTRICT COURT CREDITED), THAT PETITIONER REFUSED 

TO ALLOW TIME TO “TAP OUT." IT THEN STATED, "A REASONABLY DEBATABLE 

ACT OF SELF-DEFENSE TURNED INTO A CLEAR CASE OF MURDER." (APPX 8,
19-2U. THE DISTRICT COURT “COWSLUDeCd] THAT PETITIONER IS NOT ENTITLED
TO HABEAS RELIEF BECAUSE ANY ERRORS IN THE SELF-DEFENSE INSTRUCTION
DID NOT HAYS A SUBSTANTIAL AND INJURIOUS EFFECT OR INFLUENCE ON THE
VERDICT IN LIGHT OF THE LACK OF EVIDENCE TO SUPPORT PETITIONER’S SELF-
DEFENSE CLAIM AND L-IHAI-E,
MURDERED,THE VICTIM .AFTER.HE .RENDERED HIM UNCONSCIOUS.

IN MADRIGAL V,. 8A0LBY. 276 F.SUPP.2q 744 (N.D.OHIO 2003). THE OHIO

ii t’

f appx B, 21),.v

SUPREME COURT ASKED “'WHETHER THERE WAS ENOUGH TO SUPPORT THE RESULT, 
APART FROM THE PHRASE AFFECTED BY ERROR," : AS jTHE KOTTEAKOS COURT SAID 

IT SHOULD NOT. THE OHIO SUPREME COURT, AS HERE, FOUND ADMISSION Of 
THE OUT-OF-COURT STATEMENTS HARMLESS EVEN AS IT RECOGNIZED THAT 

"MADRIGAL'S DEFENSE ATTEMPTED TO PLACE BLAME FOR THE CRIME ON CATHCART,
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WHICH WOULD HAVE HAOS THE NEED FOR CROSS-EXAMINATION EVEN MORE CRUCIAL 

IN THIS CASE." JJLs. AT 77Q. THE COURT FOUND, 276 ft.SUPR.2o AT 770, THAT

In finding that the. admission of Carthcart*s out-of-court statement was 
harmless, the Ohio Supreme Count said that 0the 6tA.en.gth of. the state's 
ca6e found in the testimony of the eyewitnesses, 
witnesses was credible and compelling, compared to Cathcart's statement, 
which wene self-serving and tacking in credibility7herefore, the admi66ion 
of Carthcart's statement, while error, wa6 hanmle66 beyond a reasonable 
doubt."
the i66ue. The State used Carthcart' 6 untested statement to buttress other 
witnesses' testimony. It did not ask the jury to disregard Cathcart's 
statement as 0 self-serving and lacking credibility. 0

The testimony of these

fJith this description, the Ohio Supreme Court obviously confused.

this Court describes the harmless error doctrine as follows.:

If one cannot say, with fair assurance, after pondering all that happened 
without stripping the erroneous action from the whole, that the judgment 
was not substantially swayed by the error, it is impossible to conclude 
that substantial rights were not affected. The inquiry cannot be merely 
whether there was enough to support the result, apart from the phrase
affected the error. It is rather, even so, whether the error itself had
a substantial influence. If so. or if one is left in grave doubt, the
conviction cannot stand.

323 US AT 765( EMPHASIS added)., 
the Court should hold that the district court put too much emphasis 

on the weight of the state's evidence.

RF

C.j The District Court Made Impermissible 
Credibility Determinations.

THE DISTRICT COURT MADE IMPERMISSIBLE CREDIBILITY DETERMINATION IN 

FAVOR OF THE STATE'S WITNESSES WHILE DISCREDITING PETITIONER'S
TESTIMONY. INITIALLY. PETITIONER NOTES THAT THE STATS TRIAL COURT HAD
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ALREADY FOUND THAT "THE JURY WAS GIVEN A CHOICE TO EITHER BELIEVE THE 

EVENTS AS TESTIFIED TO 9Y DEFENDANT, OR AS LAID BEFORE THEM BY THE 

PROSECUTION." IT HELD, "[ULTIMATELY, THE JURY DID NOT BELIEVE THE 

DEFENDANT'S TESTIMONY AND DEEMED HIM THE AGGRESSOR IN THIS SITUATION," 

AND FOUND NO ERROR WITH THE JURY INSTRUCTIONS. (APPX E, 5)(EMPHASIS 

ADDED),. THE DISTRICT COURT ASSERTED THAT "PETITIONER TOLD THE VICTIM'S 

BROTHER MINUTES AFTER THE INCIDENT THAT HE.'CHOKED OUT' THE VICTIM,
AND HELD THE STRAP TIGHT FOR THIRTY SECONDS AFTER HE PASSED OUT,."

THE DISTRICT COURT REITERATED SELECTED PORTIONS OF PETITIONER'S 

TESTIMONY THAT "THE VICTIM WAS STILL BREATHING AND HE IMMEDIATELY LEFT 

WITHOUT KNOWING THAT THE RIFLE STRAP WAS WRAPPED AROUND THE VICTIM'S 

NECK. (.APPX 8, 20),. IT THEN FOUND THAT TESTIMONY "RUNS CONTRARY TO 

THE TESTIMONY OF' THE VICTIM'S BROTHER WHO SAID THAT PETITIONER TOLD 

HIM THAT HE CONTINUED TO CHOKE THE VICTIM FOR ANOTHER THIRTY SECONDS 

AFTER HE LOST CONSCIOUSNESS." THE DISTRICT COURT THEN DISCREDITED' 
PETITIONER’S TESTIMONY CaND DEFENSE) WITH THESE WORDS2 "THOUGH 

PETITIONER TESTIFIED THAT THE VICTIM'S BROTHER WAS LYING ABOUT THIS 

STATEMENT, THE BROTHER TOLD A POLICE OFFICER THE SAME THING HOURS AFTER 

THE INCIDENT AT THE HOSPITAL,. ( ID. ).,
AS NOTED EARLIER, THE TESTIMONY OF TIM'S BROTHER AND BROTHER-IN-LAW 

IS THE LINCHPIN OF THE STATE'S CASH. As NOTED BY THE DISTRICT COURT, 
"BOTH THE VICTIM'S BROTHER AND MITCHELL FOUND THE VICTIM WITH THE STRAP 

TWISTED AROUND HIS NECK SO TIGHTLY THAT THEY GOULD NOT GST THEIR FINGERS 

UNDERNEATH IT,." ( ID. ).,
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HENCE, IT IS APPARENT THAT THE TRIAL COURT AND DISTRICT COURT'S 

DETERMINATIONS THAT THE ERRONEOUS JURY INSTRUCTIONS WAS HARMLESS 

NECESSARILY MEANS THAT THESE COURTS BELIEVED SOME EVIDENCE AND 

DISCREDITED OTHER EVIDENCE. THIS, HOWEVER, THESE COURTS CANNOT DO AND 

REMAIN IN COMPLIANCE WITH THIS COURT'S CONSTITUTIONAL GUARANTEES.. AS 

NOTED EARLIER, IT IS NEITHER THE PROPER ROLE FOR ANY COURT, STATE OR 

FEDERAL, TO STAND IN PLACE OF THE JURY, WEIGHING COMPETING EVIDENCE 

AND DECIDING THAT SOME EVIDENCE IS MORS BELIEVABLE THAN OTHERS. 

^a-LOLLLSIAMAz. 508 US AT 277; UNILSQ,STATES V. UNITED STATES GYPSUM 

438 us AT 445; see Mam-V^-YUKINS, 199 f,.3d at 874. rather,
IN THIS CASE, IT IS FOR THE JURY, WITH THE PROPER SELF-DEFENSE 

INSTRUCTION (NOT GIVEN), TO DECIDE WHETHER THE AMOUNT OF FORCE WAS 

JUSTIFIABLE OR UNJUSTIFIABLE, AND WHETHER PETITIONER REASONABLY 

HE WAS FACING IMMINENT DEATH OR GREAT BODILY HARM. SIMILARLY, IT IS 

FOR THE JURORS TO DETERMINE WHETHER THEY BELIEVED THE VICTIM'S BROTHER

SULLl^M

CQ. .

BELIEVED

AND BROTHER-IN-LAW THAT PETITIONER SAID HE CHOKED THE VICTIM AMD WOULD 

LET HIM "TAP-OUT, THAT THE STRAP WAS TIGHTLY AROUND THE VICTIM'S NECK, 
AND THE STATE PROSECUTOR'S ASSERTIONS THAT THE VICTIM WAS "HELPLESS,"
OR WAS INSTEAD STILL ALIVE AND BREATHING WHEN PETITIONER LET UP ON 

THE STRAP AND EXITED THE HOUSE, AND WAS CAPABLE Of CONTINUING THE ATTACK 

ON PETITIONER. ONLY THE JURY HAS THE RESPONSlBILITY OF ARRIVING AT 

A FINAL DETERMINATION OF PETITIONER'S GUILT OR INNOCENCE, AND A STATE 

TRIAL COURT OR FEDERAL DISTRICT COURT CANNOT USURP THIS ROLE. BARKER. 
3U£liA.
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BSrORB MOVING ON. PETITIONER MUST POINT OUT, MOREOVER, THAT ASIDE 

FROM THE TRIAL COURT'S SAY SO, THERE IS NOTHING IN THE RECORD INDICATING
THAT THE JURY BELIEVED PETITIONER WAS THE AGGRESSOR, AND THE COURT
POINTS TO NO SUCH EVIDENCE. THE DISTRICT COURT DOSS NOT EXPLAIN WHY 

IT GAVE MORE WEIGHT TO THE BROTHER AND BROTHER-IN-LAW*S TESTIMONY,
SAVE THAT THE BROTHER REPEATED THE SAME THING TO POLICE. 3UT THAT DOES 

NOT EXPLAIN EITHER WHY JEFF'S STATEMENT WOULD BE MADS MORE BELIEVABLE
BECAUSE IT WAS REPEATED TO A POLICE OFFICER HE COULD HAVE LIED AND
SIMPLY CONTINUED TO LIE. INDEED, PETITIONER CONSISTENTLY MADE THE SAME
STATEMENT TO A CO-WORKER, HIS BROTHER-IN-LAW AND POLICE SHORTLY AFTER 

THE INCIDENT: HOWEVER, NO SUCH OR SIMILAR CREDIT (OR EVEN CONS I DERAT I ON)
WAS GIVEN HIS TESTIMONY.

FINALLY, AS DISCUSSED EARLIER IN GREATER DETAIL, THE REVIEWING COURTS
BELOW FAILED TO GIVE ANY CONSIDERATION TO THE FACT JEFF AND MIKE ARE 

THE VICTIM'S FAMILY MEMBERS AMD WERE BIASED AND HAD REASONS TO SLANT 

THEIR TESTIMONY. SEE SUPRA. PP 27-34, THIS TEXT,. BELATEDLY, THE TRIAL 

COURT AND DISTRICT COURT QUOTED ONLY PORTIONS OF WITNESS TESTIMONY 

TENDING TO FAVOR THE STATE'S CASE. MOST GLARING. THEY QUOTED JEFF 

MORACZSWSKI AS SAYING, "PETITIONER TOLD THE VICTIM'S BROTHER MINUTES 

AFTER THE INCIDENT THAT HE 'CHOKED OUT* THE VICTIM, AND HE HELD THE 

STRAP TIGHT FOR ANOTHER THIRTY SECONDS AFTER HE PASSED OUT." (APPX
6L END QUOTE. BUT THE FULL QUOTE ADDS THE PHRASE, "SO

he wouldn't get up,," (T 4/5/2011, pp 87-88),. read in context, if the
JURY CHOSE TO BELIEVE JEFF'S TESTIMONY, PETITIONER SAID HE CHOKED OUT

3, 20: appx ■£,

TIM AND HKLQ HIM FOR ANOTHER THIRTY SECONDS .ja'.
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WHICH WOULD TEND TO SUPPORT PETITIONER'S TESTIMONY THAT HE WAS IN FEAR 

THAT TIM WOULD GET UP AND RETALIATE AGAINST HIM. THESE COURTS WERE 

QUICK TO QUOTE THE FRONT END OF JEFF'S TESTIMONY, BUT LEFT OUT THE 

BACK END. THE DIFFERENCE OF COURSE, MAKES ALL THE DIFFERENCE. LIKEWISE, 
THESE COURTS RELIED HEAVILY ON JEFF AND MIKE'S TESTIMONY THAT THEY 

FOUND TIM WITH THE STRAP WRAPPED VERY TIGHTLY AROUND HIS NECK, SO TIGHT 

THEY COULDN'T GET THEIR FINGERS UNDERNEATH IT. (APPX B, 20* APPX £, 
HOWEVER, READ IN CONTEXT, JEFF AND MIKE'S TESTIMONY WAS NOT AS 

AIRTIGHT AS THESE COURTS WOULD HAVE THIS COURT BELIEVE. INDEED, THEY 

WERE NOT SURE HOW MANY TIMES THE STRAP WAS TWISTED AROUND TIM'S NECK, 
AND CONTRADICT THEMSELVES INTERNALLY AND EACH OTHER EXTERNALLY,. 

MOREOVER, IT APPEARS FROM THEIR OWN TESTIMONY ABOUT HOW THEY HANDLED 

THE BODY AND PULLED ON THE STRAPS BEFORE REALIZING IT WAS AROUND TIM'S 

NECK. THAT JEFF AND MIKE MAY HAVE INADVERTENTLY TIGHTENED THE STRAPS 

THEMSELVES. THIS WOULD ALSO GIVE THEM REASON TO SLANT THEIR TESTIMONY.
A REASONABLE A JUROR WOULD FIND JEFF AND MIKE'S TESTIMONY (THAT 

PETITIONER TOLD JEFF ABOUT CHOKING TIM OUT AND NOT LETTING HIM TAP 

OUT, AND MIKE HEARD JEFF SAY, "HE DIDN'T LOOSEN THE STRAPS"), ALL TOO 

PERFECT. OPPORTUNE, MAYBE EVEN INHERENTLY INCREDIBLE THAT A MURDERER 

WOULD ACTUALLY DESCRIBE TO HIS VICTIM'S BROTHER JUST HOW HE MURDERED 

THE VICTIM - IT WAS JUST ENOUGH TO REFUTE A SELF-DEFENSE CLAIM AND 

WAS LIKELY CONTRIVED. SEE WITNESS TESTIMONY, SUPRA. PP 28-34, THIS 

TEXT.

6)’< •

AS AN ASIDE, A REVIEW THIS SAME TESTIMONY REVEALS THAT JEFF AND MIKE
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GAVE.EXPERT TESTIMONY, WITHOUT OBJECTION FROM DEFENSE COUNSEL, THAT 

TIM WAS DEAD WHEN THEY ARRIVED (WHEN INDEED HE STILL COULD HAVE BEEN 

ALIVE, AS PETITIONER NOTED), THAT TIM WAS NOT BREATHING, AND THE TIGHT 

STRAP KILLED TIM. OF COURSE, NEITHER WITNESS WAS QUALIFIED AS AN EXPERT 

IN THESE MATTERS.

this Court should hold that the state trial court and federal district
COURTS' FINDINGS OF HARMLESS ERROR IMPROPERLY RESTS SQUARELY ON 

CREDIBILITY JUDGMENTS AND THEIR EVALUATION OF CONFLICTING EVIDENCE.

D.| Tailed To Con.Aide.n. The. Related Newly 
Diicovened Cviden.ee In Context With 
The Cnnoneoui £uny Initnuction.\

AS DISCUSSED IN DETAIL EARLIER, SUPRA. PP 11-15, THIS TEXT, PETITIONER 

ARGUED THAT THE NEWLY DISCOVERED EVIDENCE THAT HIGH LEVELS OF 

HYDROCODONE AND ALPRAZOLAM WERE A SIGNIFICANT CONTRIBUTING FACTOR IN 

THE VICTIM'S DEATH. SPEC IFICALLY, PETITIONER ASSERTED THAT THESE DRUGS 

SUPPRESSED THE RESPIRATORY RECOVERY PROCESS THAT WOULD NORMALLY OCCUR 

AFTER A PERSON LOSES CONSCIOUSNESS. THESE CONTENTIONS WERE SUPPORTED 

WITH A REPORT PREPARED BY DR. RANDALL COMMISSAR!S, AN EXPERT IN 

PHARMACOLOGY AND TOXICOLOGY,.
IN LIGHT OF THE ABOVE ANALYSIS, THE TRIAL COURT'S CONCLUSION (THAT

THE NEWLY DISCOVERED EVIDENCE OFFERED BY OR. COMMISSARIS WOULD NOT
LEAD TO A DIFFERENT RESULT ON PROBABLE RETRIAL, BECAUSE THE JURY DID 

NOT BELIEVE PETITIONER LOOSENED THE RIFLE STRAPS FOUND TIGHTLY WRAPPED 

AROUND TIM'S NECK WHEN HE WAS FOUND DEAD BY HIS BROTHER)(APPX E,
AND THE OISTRICT COURT'S CONCLUSION (THAT PETITIONER WAS THE ONE WHO

6),
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STRANGLED THE VICTIM AND PUT HIM IN POSITION Of NEEDING TO RESTART
HIS OWN SHEATHING TO SURVIVE AND TAKES HIS VICTIM AS HE LEAVES HIM,
AND THE EVIDENCE INDICATED THAT EVEN WITHOUT THE DRUGS THE VICTIM WOULD
NOT HAVE REGAINED CONSCIOUSNESS BECAUSE PETITIONER LEFT THE STRAP 

TIGHTLY WOUND AROUND THE VICTIM'S NECK PREVENTING BLOOD FLOWKaPPX 

3, 29-30), ARE SIMPLY UNSOUND.
AS IS ABUNDANTLY CLEAR NOW, THE INFORMATION IN DR. COMMISSARlS' REPORT

WAS NOT AVAILABLE AND PRESENTED AT TRIAL. AND HIS TESTIMONY THAT HIGH 

LEVELS OF THESE DRUGS SUPPRESSED TIM'S RESPIRATORY ABILITY TO REVIVE. 
EFFECTIVELY CAUSING HIM TO DIE OF DRUG INGESTED SUFFOCATION.
COMMISSAR IS.' TESTIMONY THAT THE HIGH LEVELS Or THESE DRUGS WOULD HAVE 

SUPPORTED PETITIONER'S TESTIMONY THAT TIM'S BEHAVED AGGRESSIVELY, WHICH 

WAS REBUTTED 8Y THE PROSECUTOR'S SUGGESTIONS THAT THE DRUGS RENDERED 

TIM "HELPLESS" (LANGUAGE REPEATED BY THE DISTRICT COURT, APPX B. 20)
OR "DOCILE." MOREOVER, WHERE DR. 3ECHINSKI, THE STATE'S EXPERT, COULD 

NOT ANSWER THE JURY'S DIRECT QUESTION ("WOULD THE PRESENCE OF THE DRUGS 

VICODIN OR XANAX SPEED UP THE PROCESS OF DEATH OF ASPHYXIATION?" TO 

WHICH HE RESPONDED, "l DON'T KNOW"), OR. COMMISSARIS COULD, AND IN 

THE AFFIRMATIVE. THIS QUESTION WENT TO THE HEART OF PETITIONER'S
DEFENSE.

THE FACT THE JURY ASKED THE QUESTION INDICATES THEY WERE, IN FACT, 
PONDERING WHETHER INFLUENCE OF THESE DRUGS CAUSED TIM'S DEATH WHICH
STRONGLY SUGGESTED THEY WERE NOT AT ALL CONVINCED PETITIONER
INTENTIONALLY STRANGLED HIM. THE QUESTION ITSELF FLIES DIRECTLY IN
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THE FACS OF THE TRIAL COURT AND DISTRICT COURTS HOLDING THAT DR. 
COMMISSARIS* REPORT WOULD 9E IRRELEVANT BECAUSE PETITIONER HAD CHOKED 

OUT TIM AND HELO THE STRAP TIGHT FOR ANOTHER THIRTY SECONDS. THESE 

COURTS ONLY CONSIDERED HOW THEY VIEWED THE EVIDENCE AND FAILED TO 

CONSIDER WHAT REASONABLE JURORS WOULD 00 WHEN ASSESSING WHETHER THE

ERROR WAS HARMLESS.
WITH THIS, THE HOLDINGS BY THE COURTS BELOW (THAT THE INSTRUCTIONAL 

ERRORS ARE HARMLESS BECAUSE PETITIONER WOULDN'T LET TIM "TAP OUT," 

RENDERED HIM UNCONSCIOUS, ANO HELD THE STRAP TIGHT AROUND HIS NECK 

FOR ANOTHER THIRTY SECONDS) DOES NOT RENDER THE COMMISSARIS REPORT
irrelevant; nor does it mean the errors are harmless.

MOREOVER, THE COURTS BELOW SHOULD HAVE CONSIDERED THE COMMISSARIS 

REPORT BECAUSE IT WENT DIRECTLY TO PETITIONER'S SELF-DEFENSE CLAIM 

AND WOULD HAVE SUPPORTED HIS VERSION, AND SUPPORTS THE CLAIM THAT
DEFENSE COUNSEL WAS INEFFECTIVE, AN ISSUE THE SIXTH CIRCUIT AGREED

TO HEAR.
ACCORDINGLY, THIS COURT SHOULD FIND THAT THE DISTRICT COURT ERRED 

ANDABUSED ITS DISCRETION BY FAILING TO GIVE ANY WEIGHT TO THE NEWLY
DISCOVERED EVIOENCE.

£•1 The Han.mte*A-£n.n.on finding* Beioio Su.&*tant!a£ly lm.paln.ed 
Petitionee** Right To Pee*ent A Complete De£en*e.\

IN DISCUSSING THE CLAIM, THE REVIEWING COURTS FAILED TO CONSIDER 

THAT THE ERRONEOUS JURY INSTRUCTIONS DEPRIVED PETITIONER OF HIS
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THE JURY TO SPECULATE THAT If PETITIONER COULD HAVE BROUGHT THE ASSAULT 

BY TIM UPON HIMSELF FOR ANY NUMBER OF REASONS (AND BASED UPON EACH 

INDIDIVIDUAL JURORS' MORALS ANO PRINCIPLES),. THE ERRONEOUS INSTRUCTION 

ESSENTIALLY TOLD THE JURY TO SPECULATE.ABOUT WHEN THEY BELIEVED TIME 

NO LONGER.A DANGER TO PETITIONER (IN THEIR MINDS) AND PETITIONER NO 

LONGER NEEDED TO PROTECT HIMSELF, RATHER THAN WHEN, IN PETITIONER'S 

OWN MIND, HE NO LONGER REASONABLY BELIEVED HE WAS IN DANGER AND NEEDED 

TO PROTECT HIMSELF. STATED PLAINLY, THE TRIAL COURT'S LIMITING 

INSTRUCTIONS TOOK.AWAY THE JU<Y*S ABILITY TO MAKE A DETERMINATION ABOUT
"NECESSITY," WHICH UNDER MICHIGAN LAW, IS THE VERY BENCHMARK TEST FOR 

SELF-DEFENSE.ftlflgLBii SUPRA. 467 MICH AT 125-27CNOTING THAT
"SELF-OEFENSEIS FOUNDED UPON NECESSITY." AND THAT "THE TOUCHSTONE
OF Ml CLAIM OF SELF-DEFENSE, AS A JUSTIFICATION FOR HOMICIDE, IS 

.")(EMPHASIS IN ORIGINAL),. THE INSTRUCTION TOOK.AWAY (OR 

DISTORTED) THIS ESSENTIAL ELEMENT OF SELF-DEFENSE.
BY FASHIONING ITS OWN NON-STANDARD LANGUAGE THE TRIAL COURT 

EFFECTIVELY UNDERMINED PETITIONER'S DEFENSE, AND HE SIMPLY CANNOT BE
CONSIDERED TO HAVE HAD A MEANINGFUL DEFENSE WHEN THE JURY WAS SO PLAINLY 

MIS INSTRUCTED ON A MATTER SO CRUCIAL TO HIS DEFENSE. KER. 199 f.3d
•AT. 87S. THAT THE SELF-DEFENSE INSTRUCTION AT ISSUE IS VITALLY IMPORTANT 

TO.A FULL AND VIGOROUS DEFENSE IS UNDERSCORED BY THE FACT THAT MICHIGAN 

LAW ITSELF .REQUIRES THE INSTRUCTION BE GIVEN WHEN THERE IS .A SUFFICIENT 

EVIDENTIARY BASIS TO SHOW THAT THE DEFENDANT USED SELF-DEFENSE TO 

PREVENT IMMINENT DEATH OF GREAT BODILY HARM. PEOPLE V.. DUPREE. 486
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high 693,708-09 (2010),, that evidentiary basis includes introducing
EVIDENCE THAT DEFENDANT ACTED OUT OF NECESSITY. INSTEAD OF HAVING,A 

MEANINGFUL OPPORTUNITY TO PRESENT A FULL AND VIGOROUS DEFENSE, THEN, 
PETITIONER'S CLAIM OF SELF-DEFENSE WAS SIGNIFICANTLY IMPEDED.AND HIS 

DUE PROCESS RIGHTS TO PRESENT A DEFENSE SEVERELY PREJUDICED.
this Court should find that the finding of harmless error by the 

courts below substantially impaired petitioner's due process right

to present a full defense.

F.| 7ha £.££&c.t OjL 7he. E./uioai In delation 
To All €Ia& That HapR&ne.cL.{

THE CRUCIAL THING IN THE BRECHT ANALYSIS IN THE CASE AT BAR IS THE 

IMPACT THE EVIDENCE (THE TESTIMONY OF JEFF AND MUE. BUTTRESSED 9Y 

THE STATE'S EXPERT) HAD ON THE MINDS Or THE JURORS, NOT THE TRIAL.COURT, 
OR DISTRICT COURT, AND CERTAINLY NOT THE SIXTH CIRCUIT PANEL (WHO DID
not conduct Harmless error review), in the total setting., this must

TAKE ACCOUNT OF WHaT THE ERROR MEANT TO THEM. NOT SINGLED OUT AND 

STANDING alone (as HAPPENED here), BUT IN RELATION TO ALL ELSE THAT 

HAPPENED. FIRST, PETITIONER BELIEVES THE COURTS BELOW JUDGED THE JURORS’
reactions by their own CONCLUSIONS, WITHOUT ALLOWANCE for how the jurors

MIGHT REACT AND NOT BE REGARDED GENERALLY AS ACTING WITHOUT REASON.
While the xotteaos Court, 328 us at 764. noted this as a very important
DIFFERENCE IN THE TEST. IT WAS IGNORED HERE BY THE TRIAL COURT AND 

DISTRICT COURT, CLEARLY BECAUSE (IN THEIR VIEW), THE SENSE OF GUILT
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CAME STRONGLY FROM THE RECORD. SEE ALSO BRECHT, 507 US AT 642( PASSAGE 

QUOTED IN TEXT IS ONE "THAT SHOULD BE KEPT IN .<11 NO 3Y ALL COUNTS THAT 

EEVIEW TRANSCRIPTS*) l !iMim,,SlAIES V. LANS. 4/4 US 433,449 C 1985)( CITED 

APPROVINGLY IN-IMPORTANT PASSAGE IN BRECHT, 507 US AT 737:
Cannot be herely whether there was enough [evidence] to support the

RESULT APART FROM. THE PHRASE AFFECTSO BY THE ERROR. It IS RATHER, EVEN 

SO, WHETHER THE ERROR ITSELF HAD A SUBSTANTIAL INFLUENCE.
at 755)): see Houston v. dutton. 50 f.3o 331,336-37 (5th 

cir.1995)(analyzing factual and legal analysis jury "probably" employed
AS A RESULT OF UNCON3TI TUT!ONaL INSTRUCTION).

THERE ARE RELATIVE WEAKNESSES OF OTHER EVIDENCE ADMITTED AT TRIAL 

AND OTHER FACTORS BEARING ON THE QUESTION WHETHER THE CONSTITUTIONAL 

ERROR DID OR DID NOT AFFECT THE THING OR DELIBERATIVE PROCESSES OF 

THE ACTUAL JURORS. SEE BRECHT, 507 US AT 539vCONSIDER ING STRENGTH OF 

GUILT AS ONE AMONG SEVERAL FACTORS RELEVANT IN ASSESSING WHETHER ERROR
“substantially infujenceld]" jury)..

petitioner Raised six claims in the trial court, FOUR OF WHICH WERE 

ADDRESSED. AS TO THE INSTRUCTIONAL ERROR, THE NEWLY DISCOVERED EVIDENCE, 
AND THE ISSUE REGARDING GREAT WEIGHT OF EVIDENCE, THE TRIAL COURT DENIED 

RELIEF BECAUSE IT BELIEVED THERE WAS SUFFICIENT EVIDENCE TO CONVICT 

PETITIONER ON RETRIAL. (aPPXE. 3-5,6-7.7-3).. WITH RESPECT TO THE ISSUES 

OF PROFESSIONAL MISCONDUCT BY THE TRIAL JUDGE AND PROSECUTOR IAL 

MISCONDUCT CLAIMS, THE TRIAL COURT IMPERMISSIBLY REFUSED TO ADDRESS 

THEM UNDER THE LAW OF THE CASE DOCTRINE. (aPPX £, 3). PETITIONER ARGUED

H « THE INQUIRY

*rV QUOTING
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At EVERY STEP THEREAFTER THAT LAW OF CASE IS IN APPLICABLE. HOWEVER, 
ALL THE LOGIC AN9 REASON (NOT TO MENTION CLEAR CASSLAW) WAS IGNORED 

BY THE STATE-COUNTS AND DISTRICT COURT..
IN SIM, THE REVIEWING COURTS NEVER TOOK INTO CONSIDERATION FACTS 

AND EVIDENCE THAT THE TRIAL JUDGE UNDERLINED PETITIONER'S DEFENSE WHEN 

HE TOOK ON THE ROLE OF PROSECUTOR WHEN HE QUESTIONED OR. BfiCHINSKt.
THE STATE'S EXPERT. ABOUT THE RIFLE. AND DISPUTED WITH THE GOOD DOCTOR 

ABOUT HIS OPINION. IN ANOTHER INSTANCE, THE TRIAL COURT REFUSED THE 

JURY'S REQUEST TO REVIEW PETITIONER'S TESTIMONY WHILE, IN THE SAME 

BREATH, GRANTING THE JURY.'S REQUEST TO SEE THE VIDEO STATEMENT OF JEFF 

MORACZEWSXi. CLEARLY THE REQUEST FOR BOTH INDICATES THAT THE JURY HAD 

QUESTIONS ABOUT WHO WAS TELLING THE TRUTH IN THIS CREDIBILITY CONTEST.. 
HAD THE REQUEST FOR PETITIONER'S TESTIMONY BEEN ALLOWED, THE JURY COULO 

HAVE VIEWED ALL THIS EVIDENCE TO HIS ADVANTAGE. BUT, JEFF’S VIOSO 

STATEMENT WAS THE LAST THEY HEAR ON THE MATTER. ALLOWING THE JURY REVIEW 

PETITIONER'S TESTIMONY IS PRECISELY WHAT IS ESSENTIAL TO PROVING HE 

ACTED OUT OF NECESSITY, IN SELF-DEFENSE. IN ADDITION, THE POLICE DID 

NOT FIND TIM WITH THE STRAP WRAPPED TIGHTLY AROUND HIS NECK - THE 

BROTHER AND BROTHER-IN-LAW DID. THERE ARE NO PHOTOGRAPHS OR OTHER 

EVIDENCE SUPPORTING THEIR TESTIMONY.

IS ALL THIS DISPOSITIVE? YES INDEED, ACCORDING TO KOTTEAKOS AND 

BRECHT.

Q.\ 7 he Sixth Circuit Panel Did Not Con.du.ct 
A fianm£e&A-£/inon Review.|

THE STATE COURT AND DISTRICT COURT CONCLUDED THaT THE INSTRUCTIONAL
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M.iOd WAS HARMLESS. THE SIXTH CIRCUIT, HOWEVER, 010 NOT CONDUCT A
HAMLESS ERROR REVIEW Or THE ISSUE. INSTEAD. THE PANEL CONDUCTED ITS 

OWN INDEPENDENT REVIEW OF THE CASE, ADDRESSING EACH INDIVIDUAL 

INSTRUCTIONAL ERROR, AND CONCLUDING THAT, "THE STATE COURT REASONABLE 

FOUND THAT THE INSTRUCTION DID NOT VIOLATE DUE PROCESS." (APPX A, 5).
EVERY READER KNOWS 9Y NOW THAT THE STATE TRIAL COURT SAID “THAT THE 

ERROR INVOLVED WAS NOT DECISIVE TO THE OUTCOME"\ IT DIO NOT FIND "THAT 

THE INSTRUCTION DIO NOT VIOLATE DUS PROCESS." MOREOVER, THE DISTRICT 

COURT, RECOGNIZING THAT IT WAS BOUND BY THE STATS COURT RECORD, 
CONDUCTED A HARMLESS ERROR REVIEW, ULTIMATELY FINDING THE "ERRORS IN 

THE SELF-DEFENSE INSTRUCTION DIO NOT HmVS A SUBSTANTIAL AND INJURIOUS

“ (APPX 8.21)..EFFECT OR INFLUENCE ON THE VERDICT

this Court explained that “[a] federal court's collateral review

OF A STATE-COURT DECISION MUST BE CONSISTENT WITH RESPECT DUE STATE
. qockrell. 537 us 322,340

(2003),. THE ”AEDPA THUS IMPOSES A 'HIGHLY DEFERENTIAL STANDARD FOR 

EVALUATING STATE-COURT RULINGS, AND DEMANDS THAT STATE-COURT DECISIONS

reni.co v. Lett. 559 us 765,773 

(2010)(quoting limdh v. hurphy, 521 us 320,333 n7 (1997)): woqdford 

Y.__VLSCQTTt, 537 us 19,24 (2002).. “a state-courts determination that

A CLAIM LACKS MERITS PRECLUDES FEDERAL HABEAS RELIEF SO LONG AS
'fairmindeo jurists could disagree' on the correctness of the state 

COURT'S DECISION." HARRINGTON V. RICHTER. 562 US 86,101 (2011 )(ClTING 

VM&QROLI&H-Vjl-ALVARADO,. 541 US 552,664 (2004)),. THIS COURT HAS 

EMPHASIZED "THAT EVEN A STRONG CASE FOR RELIEF OOSS NOT MKaN THE STATE’S

COURTS IN OUR FEDERAL SYSTEM. dlLL

I IIBE GIVEN THE BENEFIT OF THE DOUBT.
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CONTRARY CONCLUSION WAS UNREASONABLE." l&J CITING H

538 us 63,75 (2003).. furthermore, pursuant to 2254(d), "a habeas court

MUST DETERMINE WHAT ARGUMENTS OR THEORIES ARE SUPPORTED OR ,

HAVE SUPPORTED, THE STATS COURT'S DECISION; AND THEN IT MUST ASR WHETHER 

IT IS POSSIBLE FAIRHINOED JURISTS COULD 01SA9R2E THAT THOSE ARGUMENTS 

OR THEORIES ARE INCONSISTENT WITH THE HOLDING IN A PRIOR DECISION*
Or the Supreme Court, to.,

ADDITIONALLY, UNDER 2254(d)(2), THE "UNREASONABLE DETERMINATION" 
SUBSECTION, "a DETERMINATION OF A FACTUAL ISSUE MADE BY A STATE COURT

ALLffll*. 558 us 290.293 (2010), and
“[a] STATE-COURT'S FACTUAL DETERMINATION 13 NOT UNREASONABLE MERELY 

BECAUSE THE FEDERAL HABEAS COURT WOULD HAVE REACHED A DIFFERENT 

CONCLUSION IN THE FIRST INSTANCE." BURT V. TITLOW, 571 US 12,15 (2013) 

(INTERNAL QUOTATION MARKS AND CITATION OMITTED)..
this Court should find that the sixth circuit panel abused its

DISCRETION BY FAILING TO CONDUCT A HARMLESS ERROR REVIEW AND IN FINDINGS 

THAT, IN ITS INDEPENDENT REVIEW, THAT NO ERRORS OCCURRED.

the Court should remand to the sixth circuit for a determination

OF WHETHER THE STATE-COURT'S HARMLESS ERROR REVIEW WAS UNREASONABLE.

COULD

SHALL BE PRESUMED CORRECT," K
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II- QQMCLUSIQ^ ANamiEr SOUGHT

WHEN REVIEWING THE JURY INSTRUCTIONS IN THEIR ENTIRETY, ONE IS LEFT 

WITH THE DISTINCT IMPRESSION THAT THE TRIAL JUDGE ADOPTED A RATHER 

CAVALIER MODE OF IMPRESSING UPON THE JURY THE OBLIGATION Of THE 

PROSECUTION TO PROVE ITS CASE ACCORDING TO THE STANDARDS* AS WELL AS 

THEIR RESPONSIBILITY TO DETERMINE IF PETITIONER ACTED IN LAWFUL SfiLF- 

OEFENSE. THE TRIAL JUDGE, FOR REASONS NOT DISCERNIBLE FROM THE RECORD, 
CHOSE TO LINK THE SELF-DEFENSE STANDARD OF PROOF TO SITUATIONS IN WHICH 

PETITIONER "ACTED WRONGFULLY," DID SOMETHING "BROUGHT ON THE ASSAULT"; 
WHEN THE VICTIM ENGAGED IN "UNLAWFUL USE OF FORCE." THE INSTRUCTION 

ALSO PLACED A "TIME LIMITATION" ON ON THE USE OF SELF-DEFENSE,
"OMITTED REQUIRED LANGUAGE."

THE REVIEWING COURTS ATTEMPT TO AVOID THESE ERRORS BY SIMPLY STATING 

THAT THE TERMS ESSENTIALLY DESCRIBE A PERSON WHO IS THE AGGRESSOR OR 

INITIATOR OF AN ALTERCATION. HOWEVER, THE AMBIGUITY IS NOT EXTINGUISHED 

3Y CONTEXT OR ALTERNATE DEFINITIONS PROVIDED BY THE REVIEWING COURTS. 
RATHER, USE OF THE ADJECTIVE SKEWS THE FOCUS AT THE TIME OF TRIAL FROM

AND

WHAT EFFECT THE ERROR HAD OR REASONABLY MAY BE TAKEN'TO HAVE HAD UPON 

THE JURY'S DECISION, , 507 us at 642-43 - to rendering the error
HARMLESS BECAUSE THE TRIAL JUDGE BELIEVED THE ERROR CONVEYED THE EXACT

*5 i

SAME MESSAGE.

THESE ERRORS ARE MERE SLIP OF THE TONGUE AND SUGGEST THAT THE JURY 

REJECTED SELF-DEFENSE BECAUSE Of THEIR INDIVIDUAL BELIEFS ABOUT HOW 

A PERSON IN A SIMILAR SITUATION SHOULD ACT, NOT BASED ON WHAT THEY 

BELIEVE (BASED ON ALL THE EVIDENCE AND CIRCUMSTANCES) WAS IN
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PETITIONER'S MIND AND HOW IT APPEARED TO HIM AT THE TIME.
PETITIONER IS MINDFUL THAT A HABEAS PETITIONER PAGES AN UPHILL BATTLE

IN ESTABLISHING THAT AN ERRONEOUS JURi INSTRUCTION IS SO PREJUDICIAL
THAT HE OR SHE IS ENTITLED TO HABEAS RELIEF. THE PETITIONER MAT NOT
SIMPLY SHOW THAT THE INSTRUCTION WAS UNDESIRABLE, ERRONEOUS, OR SVEN 

UNIVERSALLY CONDEMNED. $EE CUPP V. NAUGHTEN. 414 US 141,145 ( 1973).- 

INSTEAO, THE PETITIONER MUST SHOW THAT THE IMPROPER INSTRUCTION "SO
INFECTED THE ENTIRE TRIAL THAT THE RESULTING CONVICTION VIOLATES DUE 

PROCESS." 1£Ll AT 147,. ALTHOUGH THIS BURDEN IS UNDENIABLY HEAVY, OF
COURSE, THIS DOES NOT MEAN THAT A JURY INSTRUCTION MA1 NEVER RISE TO 

SUCH PROPORTIONS, SEE 1^* AND THIS COURT SHOULD FIND THAT THE ERRONEOUS 

INSTRUCTIONS WAS SO PREJUDICIAL TO PETITIONER'S DEFENSE IN THIS CASS
THAT BURDEN Has BEEN SATISFIED.

in SU.M, this Court should conclude that the court's failure to

PROPERLY INSTRUCT THE JURY ON SELF-DEFENSE HAD A SUBSTANTIAL AND 

INJURIOUS INFLUENCE ON THE JURY'S VERDICT AND RESULTED IN PREJUDICE 

TO PETITIONER. ON THAT BASIS, THE COURT SHOULD HOLD THAT THE MICHIGAN
TRIAL COURT ENGAGED IN AN UNREASONABLE APPLICATION OF THE HARMLESS 

ERROR TEST UNDER 28 U.S.C. §2254(oL FURTHER, THE COURT SHOULD CONCLUDE 

THAT THE TRIAL COURT'S FINDING OF HARMLESS ERROR VIOLATED PETITIONER'S
RIGHT TO A TRIAL BY JURY AND TO PRESENT A COMPLETE DEFENSE.

FOR THE FOREGOING REASONS, THE COURT SHOULD REVERSE THE SIXTH 

CIRCUIT'S DENIAL OF HABEAS RELIEF, AND ORDER THAT A CONDITIONAL WRIT
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OF HABEAS CORPUS BE GRANTED UNLESS THE STATE OF MICHIGAN COrttfSNCSS 

T R IAL PROCEEDINGS AGAINST PETITIONER WITHIN 90 DATS OF THE COURT'S 

OPINION. ALTERNATIVELY AND AT A MINIMUiH# THE COURT SHOULD REMAND TO 

THE SIXTH CIRCUIT FOR A HARMLESS ERROR REVIEW.

ReApect£u££y Auimitted.

Kevin flich&£-don.ma.n Be£tou>Aki §802241 
Petitioner, pno se
Q.\ Rodent Cotton, Connectiona£ Taci£ity 
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