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QUESTIONS PRESENTED
1. Does the Defendant have a right to a true and correct record of his trial,
that the Court Reporter failed to properly transcribe witness testimony, objections
to denied Exculpartory Evidence, statements by the Defendant, i.e., in order to
properly argue his appeal and receive Due Process?
2. Does a Defendant have a right to Exculpartory Evidence that was denied at
trial, under Rules of Evidence as "too confusing for the jury" and "too time
consuming for the court", that clearly denied Defendant Due Process?
3. Does a Defendant have a right to Exculpartory Evidence that the FBI agrees
were between the government's witness and the Defendant, yet the Court rules is
hearsay? The Court affirmation was clear error.
4. Can the District Court énd Appeals Court fail to follow Supreme Court cases
Robers v. U.S. and Boccagna v. U.S., that address M.V.R.A. (Mandatory Victims
Restitution Act), which go to the heart of restitution, that clearly states that
the recepient of restitution has to be a Direct or Proximate victim, and that
the victim can not reap a windfall.
5. - Does the Government have an obligation and duty to follow precedent cases,
such as Napue v. Illinois, Giglio v. U.S., DeMarco v. U.S., and Haskell v. Super-
Aintendent Greene SCI, that addresses when the Government knows their witness(s)
are lying or are perjuring themselves in order to escape prosecution or a
reduction in sentencing?

6. Does a Defendant have a right to an unbiased Prosecutor?
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _A___ to
the petition and is

[ ] reported at ___ - ; or,

[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the United States district court appears at Appendlx _B  to
the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported or,
[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at : or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the : - court
appears at Appendix to the petition and is '

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided nriy case
was ___¢={5~1¢

[ 1 No petition for rehearing was timely filed in my case.

[<1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: el T 7 , and a copy of the
order denying rehearing appears at Appendix _A :

[ An extension of time to file the petition for a writ of certiorari was granted
to and including SEP, 20 (K (date) on (date)
in Application No. __ A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



STATEMENT OF THE CASE

1. Defendant was convicted of 3 counts of Aiding::iand Abetting,‘Bank Ftaud, his
parents mortgages. Defendant turned down the Governmments plea offer and was charged
in First Superseding Indictment of his own Paid inHFull Mortgage, of which he was
alsé convicted. An additioﬁal Second Superseding Indictment of Wire Fraud was filed
after Defendant turned down a third plea offer, and Defendant was convicted of this
charge also. | |

-Defendant was Sentenced Oct. 4, 2016 and filed for a Direct Appealvand was
appointed a Public Defender, Paul Laufman, in Jan. 2017, at which time Laufman ordered
Court Trial Tfanscripts._ln March; 2017 Defendant received his copy of the Transcripts
of the il day trial, .and éroceeded to review them over the following sig weeks.

Upon review Defendant explained to Laufman that key passages and segments wefe
missing from the Record. Defendant asked for an extemsionAto reread and review again,
while expressing his concerns with the Record, not Being‘correct, nor truthful, as
it would be impossible to get a fair.and accurate argument in the Direct Appeal, as
someone-héd removed many key issues that needed to be argued. This violated the
Defendant's constitutional.righfs and due process.

befendant asked Laufhan té motion the District Court for a Third Party Review
of_fhe Reéord,-at which point Laufman refﬁsed. Laufman.insisted on Writing:a.briefm_”_m__,._m
based on an inaccurate ;ecord and‘réfused.to let Defendant review or correct his
brief. Laufman filgd the biref,at 11:00 PM on July 10, 2017, Wﬁich was ﬁhe last day
it was dﬁe.and sent it by email after the Defendant was lbcked down for the night.

Laufman failed to foliow-thé direction and instfuctions of'the‘Defendant{

. damaging the birect Appeal. Defendant tried twice to femo%e Laufman, and the Appeal
Court refused, as he had already filed. At this time Defgﬁdant fiied Pro Se in the
District Court in an attempt to get a Third Party Review of the Tramscripts. The
Court denied, yet allowed the Defendant to'file an Appeal, which he did and the

Government objected and the Appeals Court denied also.
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Thz Jourt Reporter stated that she reviewed ths rzcordings of



they were true and accurate. This statement is not believable as this was an eleven
day trial, involving thoueands of pages.

A‘(l) Some of the miesing segments and passages that are most memorable and apparent
;;e as follows.

.l. FBI Agent Link testified that the FBI did forensic analysis on hundreds of

texts between the Defendant and ﬁitness Doug Knoerr. In spite of this admission,

~ that the text werevbetween them, the court ruled them as hearsay, yet this important
admission is missing from the transcrints.

2. Missing.also was National City Broker Bill Genna's testimony that Genna never
net the. father of the Defendant, in spite qf Genna having brokered 8 different mortgages
- through the years, all while being at the clesings{ in Michigan, while the Defendant
lived in Florida,'and attended_none of the closingsilGenna feared the loss of his |
job of 29 years at Natiomal City, as his boss was the Prqsecutor's wife. This in
spite.of Defendant's exhibit of the 8 moftgages, not allowed in to evidence.

3. Loanstar.Lending Broker Chris Apeland stated in hie testimony that he spoke

with the elder Benchlck about transacting the Washington Mutual (WAMU) mortgage

on 22003 BeckRd, Northville, Mi. to verlfy the income he represented to be true

As The Elder- Benchlck was applying for a N.I. V.A. (No Income Verified Assets) loan,
this statement was false, and Apeland filed a false #1003 mortgage Appllcatlon, that
Apeland filled in Benchick's income, in spite of the-orlglnal show1ng»1t "blank, as

it was not reQuired Apeland'eontinded to lie , as he etated he only dealt with the
Defendant. So the perjured testlmony was removed from the Record that showed Apeland
talked to the Elder Benchick. Further testimony showed that Apeland forged the Todors
mortgage'application, changing the Todors income from $10,000 per month to $40,000

per month as Apeland was intent on makiné his cdmmissions from the loans. Yet the
Government being aware of this perjured testimon§ did nothing to correct the-testimony
and notifying the Court; which goes to the heart of Napue, Giglio, DeMarco and Haskell
violating the Defendants Due Process. . |

4. Defendants testimony was also missing key segments and passages with respect



to Gehna's 8 Mortgages of the elder Benchick aﬁd Genna's review and witnéssing
Benchick's WAMU mortgage of the Florida property that was é mail—away'to Miéhigapv
as Genna was a valued friend to the Elder Benchick, yet Gennafs friendship, did not
fit the narrative of fhe Government's version of Bank Fraud and Aiding and Abetting.
5. Missing from the traﬁscripts is testimony which documents the Defendant's
explanation of the circumstances surrounding the purchase of 22080 Beck Rd, Northville,
Mi. by the Defendant,bwhile trading his ?nly pgrsonal property in Florida to move
to Miéhigan, while moving his.girl friend and there twin 1 year old girls, in order
to qualify for the Homéstead Exemption. | . | |

Missing also was testimony that explained Wh& the Defendant moved back to Florida :

~and transfer the propefty to his mother by quit claim deed, as she paid off the_Defendant's
mortgage and obtained a new WAMU mortgage.. |
6. Te;timony is missing ffom the_transcfipts with respect to the Defendant's
eiplanation of work performed by thg Defendant at the Sunset Bay, Florida house,
during cross examinétion of him by Prosecutor Hammoud.
7. Testimony providedAdﬁfing tha proceeding, yet missing from the transcript
consists of a quote attribﬁted to Prosécutor Hammoud when he stated, [That] Mr.
:eBenchick thinks he'S‘36 smart, because he knows all éf his dates, faéts and figures...

[that] is because Mr. Benchicék is an gccomplished con ax;ist!"g(citatién,omitted).m__"_.r
The aférementioned omission.isvdue'to the fact this statement made in oéen court
is not in the record, one of the éeﬁéral omissions’comélained of herein.

Wﬁereas this kind of a remark by Prosecutor Hammoﬁd is less than flatteriﬁg;
the Defendanp suggests Mr; Haﬁmoud might find it a saving grécé it was one of the
less proBative, yét morg‘easily recalled parts of thg»record NOT relected in the
transcript; butAéhould be.
8. A feviéw_of the media will clearly reflect that Doug.Knberr‘s testimony does
not ﬁaﬁéh:the faulty record of transcript. What is missing and is a glaring omission
at that, is Knoerr's explanation of the business relationship, with the remainder
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of the record a patent falsahocd, part of the periured testimony the



Government failed to correct. Simply stated, the Defendant has a difficult time

- demonstrating the perjured testimony which the Government knew of and failed to correct

"~ when such perjured testimony, although rendered, was failed to have been included

iq the transcript.

This ad&s to the already complex agenda the Defendant must accomplish in order
to Vindicate his poSitioﬁ as an innocent man. Correcting the record can only be
accomplished through a review’of the media, and such is absolutely necessary, given
'Vthe numerous and material omissidns. |

Defendant argues these examples go to the heart.of his arguments, as the Government
provided the discovery which contradicts the testimony rendered. Then, complicating
the matter, such testimony is missing from the record! Defendant can not ask the
Courts to apply Napue, Giglio, DeMarco or Haskell to the case until there is a reliable
record to refer; |

9. Most important, is the testlmony of the Defendant at his sentencing. Defendant's
first words were, '"Your Homor, I don't blame the Jury for convicting me, yet I had
Aone hundred s1xty—n1ne pleces of ev1dence and over ome thousand texts, and you only
1et in a handful." (Citation omitted). Defendant respectfully suggests that there
© is mo dotbt-thatvhe,stated_thts stetement, as the Defendant ‘was body -chained and could
only read from the first page of his 39 page letter that he wanted to read from, as
the Judge refused to hear what the Defendant had ertten. In fact Defendant ‘asked
. the Judge to let him read a smaller 10 page letter, which the Judge also refused to
hear or let him read. | |

| As the Judge heard what Defendant stated,<the Judge replied "OH I DIDN"T THINK
I bID THAT". This threw the DEfendant off for a second, as the Judge just admitted
that he.violeted Defendant's Due Process to a fair trial. (Record missing ftom the
ttanscript).

The statement was the first item that Defendant was looking for when he finally
received the copies of the transcripts of his trial, from the Public Defenders Office.

Weedless to say there is no excuse for the numerous omssions, yet this was stunning
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(2) Defendant's right té present exculpatory evidence? Defendant's right to Due
Process was violated by the Government's objection t6 present over 100 exhibit in

his defense, with the argument that the exhibits that were mainly provided by the
Government discovery, were deemed in their bbjections, "too confusing for the jury",
and “too time consuming for the Coqrt", yet these very onjections were wiped out,
when thé Court Reporter failed to give an”accurate and‘true record, thereby harming
the Defendant's right to Direct Appeal, as the Defendant's Public Defender, claimed
there was no objection, so Laufman did nof raise the argument. Again the inaccurate
and fglse record, denied the Defendant's Due Process. There should be nothing more
important to not only this Defendant, yet‘anyfpefendant in the Nation, that attempts
té right the wrong inflicted on them.

(3)  The Government provide 795 text messages between the Defendant and Knoerr,

that were conclusive exculpatory evidence, as they laid out the very business
contract that the Government claimed did not exist, so in order to further fheir
false allegation, they con&inced the Court to rule that evidence the FBI did forensic
»éﬁalysis on, suddenly bééame hearsay, after testimony by FBI Agent Link, said they
were direct communication between the partiés,'yet again, the Court Reporter wiped
out this'testimony, violating the Defendant's Due Pfocess and argument in his birect
Appéél; with the incor;ect aﬁd‘iﬁaccurate record. 'This again effects evéry Defendant
charge@ with a>criﬁé; as ﬁo one, canlargue Wréng doing or misuse of powér by the
Government, unless ybu have the correct and true facts. |

(4) The Government argued and convinced the Court to issue restitution to the amount
of almost $4,200,000 to Chase Bank. Yet ﬁndef M.V.R.A. (Mandatory Victims Resitution
Act), it .clearly states that under Robers v{ Uv.s.5, if clearly étatés a victim is

" a person directly and proximately harmed as a result of the commission of thé offense"
and it also ﬁoints out that the Government bears the "burden of demcnstreting the
;ﬁount of the loss substainedby a victim as a result of the offense".

WAMU was the originator of the 3 mortgages, yet was taken over by the FDIC

in Sep. 2008 and the .assets.sold to Chase Bank for thirtycents on the dollar. The



amount of the 3 WAMU mortgages totaled, $7,355,000.00 and were purchased by Chase
Bank for $2,206,500.00. Through 2 Short Sales and 1 Short Payoff Settlement, Chase
Received $3,350,000.00, netting a profit of over $1,100,000.00. Given that Chase
was not even entitled to the profit the Government and the District éﬁd Appeal
Court errored in awarding an additional $4,200,000.00 in restitutioﬁ_by the Defendant.
U;S. v. Robers, 1345 Ct. 1854 (2014) Supreme Court observed that the statute
allows the CQurt tb avoid an undercompensation or a windfall, Id at 1858. In additiom
Boccagna v. U.S. 450 F. 30 107, 117 (2nd Cir. 2006) held that M.V.R.A. does NOT permit
- awards in excess of victims loss Id ét 117. |
If the courts are not éoing to obserye~the Supreme Court rulings, how is Justice
;erved;:when these illegal Rgs;itution amouﬁts on awarded against defendaﬁts, as this
affects hundreds, if not thousands of defendants, while enriching Banké.not entitledv
to.these awards.
WAMU is a non—existent entity and as such is not an identifiable victim. Chase
Bank is mot a victim as they did not do the original Mortgages. In fact David Bonderman
of TPG Hedge Funds, bouéht $1,350,000,000.00 worth of WAMU stock in April, 2008, just
| 5 months before WAMU failed. He as every stock holder received ﬁothing from the FDIC
“nor Chase Bank. Chase Bank is not a victim, and entifled to no further festitution.
The Government hasrfailed to prove any loss, iﬁ spite of WAMU/Chase Bank expert
witness teétimony at trial, as he knew nothing of M;V;R.A. » in spite of his 3C+
years, originating over 20,000 loans, as he testified to. Again more testimony scrubbed
from the record, as there:is Question to where the fJﬁsfice" is in the U:S. Justice
Department,,when the defendant can not get a true and correct éopyvof the Recpfd.
(5) Does the Government have a duty and obligation>to follow Napue v. Illinois,
360 US 264, 3 L Ed; 2d. 1217,1959 as well as Giglio v. U.S. 1972.7The Goverhment
knew that Witnesses.,.Bill Genna and Chris Apeland were lying under oath durinér
there testimony and had exculpatory evidence that was in discovery showing that
their witnesses were mnot telling the trufh, yet refused to correct the Record to

the Court. Given that Genna was employed by Natiomal City Bank/ PNC Bank where



Prosecutor Hammoud's wife was an Executive Vice President, Genna was under extreme
pressure to lie and concoct a story that he never met Benchick Sr., in spite of the
8 mortgages done by Genna through Natiomal City Bank, as the Govermment had every
HUD Statement in disco&ery. Genna concocted a story that Defendant was behiqd these
loans, yet every loan was clqsed in Michigan at Genna's office, aé ﬁefendant was
living in Florida and never attended any closing.

So even if this far fetched story was to be believed, than why was not'éenna
chargedAwith Bank Fraud? One can only conclude thgt Genna was éromised or stuck a
zeal to not be prosecuted in exéhange-for his perjufed testimony, yet the Govermment
at no time'informed the court of this deal. Under Napue v. I1linois, <The :State
Attorney knew that their witness's testimony was false, but did nothing.to corfect’
it. Violating the Defendant's Due Process.

Under Giglio v.>U.S., The Government promised coconspirator Witneés that. he
Wpuld not be prosecuted, if he testified for the deéfnment. The governﬁent's case
dpended'alﬁdst entirely on the coconspirator's testimony. Again key segments of
Genna's testimohy was scrubbed. Making_it difficult, if not impossible to argue
in Direct appeal. Due Process and Justice denied.

Demarco v. U.S. 2016, again shows Justice denied by Pérjured Tesimony by a
.Wifness, kﬁown to be lying to the Government. .

Chris Apeland who broked the Mortgage on 22003 Bgck Rd, with WAMU, forged
the #1003 application by Benchick Sr. that was sent by fax to Apéland with the incgme
ieft blank as it was to be a N.I.V.A,_moftgage (No Income Verifed Assets) and required
fo income, obviously. Yet Apeland decided to falsify Benchick Sr's #1003»by:entéring
income of $95,000.00 per month, as Apeland falsifed Todar'svincome from $10,000 to
$40,000.00 per monthi Again this was in Ms. Todor's FBI #302 interview, that without
question the.Government knew about and still decided to use Apeland false and perjured
testimony. Aéain Apeland was the person who should have been proseputed, yet the

Government, without question struck another deal, and did not tell the Court or Jury

about tnds arrangsment.



Government knows about Napue v. Illinois, Giglio v. U.S. and DeMarco v U.S.,
yet ignores these Supreme Court cases and rulings, in order to deny Defendant's
Due Process and Justice, making a mockery of the'Count System and Defendant's
constitutional rights, as welllas every defendant in the nation. The Govermment has
serubbed the record or directed the Court Reporter to do so. To think. that the Court
Reporter knew or took upon herself such an endeavor, defies logic.
(6) Does rhe Defendant have a right to an unbiased Prosecutor? The Prosecutor
was personal'friends with Metro Title attorney Laura Lynch—McMahon, who lost a civil
suit against the Benchicks, and stated in Givil Conrt, she would prdve Bank Fraud
involving a mortgage with Republic Bank that had $269,000.00 owing and because of
the ergregious conduct by the Title Comnany, was forced to buy the remaing momey owed
on the original mnote. Lynch claimed Fraud, yet the Court found none; and Lynch called
Prosecutor Hammoud to prosecute the Defendant.

In summer of 2012, Defendanr received a Grand'Jury Subpoena for this exact
same charge involving the $269,000.00 that ﬁetro_Titie was forced to take over.
Yet the Grand Jury never returned an indictment and Hammoud concocted 3 charges
of Bank Fraud 1nvolv1ng Banderaud by Defendants parents, then changed to aiding |

and abetting. Hammoud could not get the WAMU Broker: who was in Tampa, Fl., Mark

Fitzpatrick to roll over om the Defendant and promptly told this still practicingro- -

broker at Sun Trust Bank, was. somehow nowhere to be found. Obv1ously Fltzpatrlck o

informed the Government there was.mo fraud comm1tted4 Yet the Government manufactured
a.story and by denying Defendant's evidence into to trial succeeded in canvicting
“the Defendant;

The Defendant's comstitutional rights have been violated by the Prosecutors
actions and conduct. The inaccurate tnanscripts provide by the Court Reporter have
further damaged the Defendant's Due Proceas and ability ro prove his innocence and

seek Justice.

REASONS FOR GRANTING THE WRIT

Petitioner seeks relief from the actions committed by the Govermnment and



the Court Reporter, who has harmed the Defendant's 5th, 6th and 14th Amendment rights
to a fair trial and to have Justice served.
Petitioner begs that this Court allow the injustice served upon the Defendant

to be corrected and stop amy further actioms such as these upon any other unfortunate

Defendants.

CONCLUSION
Defendant went to trial in spite of 3 plea effers, expecting to have a fair
and honest trial, and be able to present his over 100 exhibits, yet llterally every
piece ef exculpatory evidence was denied, including 795 text messages between the
Defendant and Knoerr. Most of these exhibits were derived from the discovery provided
dby the-Government, Yet the Government objected to and succeeded invkeeping them from

2

being entered in.

To complicate matters, upon Direct Anpeal, when the Defendant received his
copy of trial transcripts, it was obvious that key segments and passages were missing
which made any argument that much harder to overcome.
Defendant motloned the District Court for a Third Party Review of the Media,
yet the Government objected as 'too costly and time consuming, whlch the Court agreed
with, in spite of denying the Defendant's Due Process as to his 5th, 6th and 14th
Amendment rights.
Upcn Appeal to the Sixth Circuit Court of Appeals, they also denied the Defendant's
ght to a True and Correct Record in order—to argue his Appeal - o
- Without a True and Correct Record, it is 1mp0531ble to argue that the District
Court has Wlthheld Exculpatory Evidence that was critical to the Defendant's Defense.
’Without a True and Cprrect Record it is 1mp0551b1e to argue that the 795 text
messages that the FBI agreed were direct conversatlons between the Defendant and Knoerr
proving that the Defendant did not commlt Wire Fraud but instead Knoerr Defrauded
the Defendant and his Mother.
Without a True and Correct Record; it is impossible to show that the District

Court errored in awarding Chase Bank a restitution of approximately $4,200,000.00

[y
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as‘Chase Bank, was not a Direct Victim as described in M.V.R.A. and Robers v. ﬂ.S.,

and the Government failed to meet it's burden of demonstreting that Chase Bank was

a Direct Victim. |
Without a True and Correct Record, it is impossible to show t@at the Govermment

failed to meet it's obligations and duty to show the Court and Jury that they had

struck a deal with Genna and Apeland in erdered te not be Prosecuted for Bank Fraud

if théy offered their Perjured testimony against the Defendant. The Government knew

that Napue, Giglio and DeMarco, demamded that they correct any lies or perjured testimony.

against the Defendant.

Without a True and Correct Record, it becomes that much more difficult to
show the biased conduct by the Prosecutor, from his Wlfe working for Natiomal City
Bank and having control over Genna. Laura Lynch-McMahon's desire to get the Defendant
charged and convicted on anything that they can concoct. The Prosecutor should never |
,ibeen in position to abuse his poWei and attack an innocent man, in order to satisfy
his biased convictions. “ |

Without a True- and Correct Record, it is impossible for hundreds, if not thousands
of Defendants to argue for Truth and Justice. The Defendant asks that thls Honorable

Court allow his Pettition for Writ of Certiorari to proceed and grant him relief.

- Respectfully submitted

ohn S Benchlck
Federal Prison Camp
#50444039
PO Box 3949
Pensacola, Fl.
32516~3949

CERTIFICATE OF SERVICE

‘The uqdersigned.hereby certifies that a Trﬁe and Correct copy of the above was
sent by regular U.S. Mail this 20th day of Sep. 2018 to the following:

Mr. Noel J.. Francisco

Solicitor General

United States Department of Justice
950 Pennsylvania Ave. NW
Washington DC 20530-0001




