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No. 18-6007

UNITED STATES COURT OF APPEALS

)
J

FOR THE SIXTH CIRCUIT
( FILED
ABRAHAM A. AUGUSTIN, Yoo i Feb 01, 2819
e . ) . 'DEBORAH S, HUNT, Clerk
Petitioner-Appellant, )
)
v. ) ORDER
)
UNITED STATES OF AMERICA, )
)
~ Respondent-Appellee. ~. " )
)

Abraham A. Augustm a federal prlsoner proceedmg pro se, appeals the dlstrlct court’s

pldoment deavmg ’mq mnt‘on fo vacate corref‘t or ‘set aslde his sentence filed nnder 28'US.C

§ 2255. He has f11ed an apphcatlon for a certificate of appealability (“COA”), see Fed. R. App. P. -

22(b), and moves to proceed in forma pauperis on appeal, see Fed. R. App. P. 24(a). He has also
filed a motion to supplement his COA application with additional “questions presented.”
Followmg a Jomt tr1a1 a federal Jury convicted Augustin and hlS codefendant Lorrance
" 'Dals of several offenses stemmmg from their abductlon of Curtls Smith and Robert Jordan (and
holding Jordan for ransom) after a failed drug deal. The jury convicted Augustin of one count of
kidnapping, in violation of 18 U.S.C. § 1201; one count of using and carrying a firearm during and
in relation to a crime of violence, in violation of 18 U.S.C. § 924(c)(1)(A); one count of being a
felon in possessmn of a flrearm 1n v1olat10n of 18 uU.S. C § 922(g)(1) one count of usmg the mall
with the 1ntent to commlt murder for h1re in v1olat10n of 18 U.S.C. $ 1958 three counts of h1r1ng
a person to kill three witnesses with the intent to prevent their attendance and testimony at trial, in
violation of 18 U.S.C. § 1512(a)(1)(A); and cne count of attempting to obstruct and influence and
impede a trial by attempting to have witnesses killed, in violation of 18 U.S.C. § 15 12(0)(2). The

district Court-"s"entenced}-Augustin to an aggregate '5004month:-terrﬁ-of'-imfprisbnme'nt,'and this court
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affirmed Augustin’s convictions and sentence on direct appeal. United States v. Dais, 559 F.
.App x438 440- 41 450 (6th Cit. 2014). . _ _v “ _ _

In September 2015, Augustm f1led his § 2255 motion, in Wthh he raised ten grounds for
relief contending that his trial or appellate counsel rendered ineffective assistance by: (1) failing
to challenge the sufficiency of the government’s evidence with respect to his three_ convictions
under § 1512(a)(1)(A); (2) failing to argue that a constructive amendment occurred; (3) failing to
file a suppression motion; (4) _failin_g"to challenge the validity of a search warrant at a Franks'
hearing; (5) failing to petitien for rehearing en banc; (6) dissuading him from pleading guilty to
the felon-in-bossession charge, thus depriving him of receiving a more favorable sentence on that
count; (7) failing to challenge a jury instruction involving the use of cellular phones as an
1nstrumenta11ty of 1nterstate commerce; (8) farlrng to challenge the test1mony of a witness;
9) fa111ng to properly 1mpeach a w1tness and (10) fa111ng to challenge the initial criminal

complaint on the basis of purported falsehoods contained in the supporting affidavit. Augustin

subsequently amended his § 2255 motion by adding a claim that trial counsel was-ineffective-for . -

not moving to dismiss the charges due to alleged prosecutorial misconduct before the grand jury.
Augustin thereafter filed supplements to his §‘2'25_5 motion, in which he sought to raise additional
claims. The government opposed'Augustin’s original and-arnended § 2255 motions. The district
court determined that the claims raised in Augustin’s amended § 2255 motion and supplemental
filings were untimely and without merit. The district court further determined that the claims
raised in Augustin’s original § 2255 motion were either meritless, violative of the local rules, or
: inadequétely -deVéldpe’dL ' The_ drstrrct court ‘therefore 'denied-'"Augu.stin’s'- ’§'. 2255 motion and
declined to issue a COA. ' |

In his COA application, Augustin challenges the district court’s bases for denying each of
the claims raised in his original and amended § 2255 motions. To the extent that Augustin raises
new arguments in his COA application-and motion to. supplement h1s COA apphcatlon—such as

his argument that h1s offenses no longer qualify as crimes of v1olence in lrght of Sessions v.

U Franks v. Delaware, 438 U.S. 154 (1978).
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jurisdiction over his kidnapping offense. Specifically, Augustin argues in his set/enth ground for
relief that counsel inadequately objected to the district court’s jury instruction involving a cell
| “phone;being‘an" ..'instrum‘entality of interstate commerce, whereas he éonten&s" in his tenth ground
for relief that trial counsel was ineffective for not challenging the veracity of FBI Special Agent
Wayne Jackson’s affidavit supporting the original criminal complaint. With respect to his tenth
ground for relief, Augustin argues that Agent Jackson’s affidavit contained false statements
concernlng hrs use of a cell phone durmg the kldnapprngs wh1ch were a ruse to 1nvoke federal
| Jur1sdlct10n over an otherw1se state charge. | -

However, Augustin and Dais challenged the cell phone nexus on direct appeal, arguing that
§ 1201(a)(1) was unconstitutional both facially and as applied to them because permitting federal
authorities to prosecute any kidnapping in which a defendant used “any means, facility, or
) 1nstrumental1ty to comm1t or: further the offense vrolated the Commerce Clause. Dais, 559 F.
App’x at 445 In rejectlng th1s argument this court noted that although Augustin and Dais “dld
not ‘use’ a cellular telephone in-the traditional sense of personally placing calls, the government
offered evidence that they employed a cellular telephone ‘in furtherance of the commission of the
offense’ by forcmg [one of the Vlctlms] to call his mother in an attempt to obtaln a ransom.” Id.
at 442 43 Thls court further noted that 1ts “caselaw unequlvocally holds that cellular telephones
even in the absence of ev1dence that they were used to make interstate calls, have been held to be
instrumentalities of interstate commerce.”” Id. (quoting United States v. Weathers, 169 F.3d 336,
341 (6th Cir. 1999)). Thus, any challenge to the veracity of Agent Jackson’s affidavit or to the
district court’s Jury 1nstructlon would have been fut11e See Strzckland 466 U. S at 694.
Reasonable jurists would not debate the drstrlct court’s resolut1on of these clalms

In his third ground for relief, Augustin contends that trial counsel was ineffective for not
moving to suppress the evidence that the police discovered in his motel room on the basis that the
police initially entered the room without a search warrant. Relatedly, in his fourt_h ground for
relief, Augustin argues that vtr,.ial counsel ‘was ineffective for not challenglng the yalidity of the

search warrant that the police officers obtained in order to reenter and search his motel room.
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D..im-ay'a,. .138;' S. Ct 1204 (2018)—those argnrnents' are lno:t .pro.perl.}./. befdre.this -cburt because they
were not raised before the district court. See United States v. Ellison, 462 F.3d 557, 560 (6th Cir.
2006).
A CCA may be rssded ‘only if the applicant has made a substantial showing ef the denial
ofa constrtutlonal rlght 28 U S. C.'§ 2253(c)(2); Miller-Elv. Cockrell, 537 U.S. 322, 336 (2003).
In order to be entitled to a COA, the movant must demonstrate “that jurists of reason could disagree
with the district court’s resolution of his constitutional claims or that jurists could conclude the
issues presented are adequate to deserve encouragement to proceed further.” Miller-El, 537 U.S.
at 327 When the dlstrlct court s demal is based on a procedural ruhng, the petrtloner must
h demonstrate that Jurrsts of reason would ﬁnd it debatable whether the [motlon] states a vahd claim
of the denial of a constitutional right and that jurists of reason would find it debatable whether the
district court was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).
To prove ineffective assistance of counsel, a petitioner must show that his attorney’s
perff‘rmance was’ ObJC”EI 'cTV Unrcasonable and that.he was prejudlced 2s 2 resuL S' trickland v. -
Washzngton 466 U S. 668 687 (1984) see Shaneberger . Jones 615 F.3d 448, 452 (6th Cir.
2010) (“{T]neffective assistance of appellate counsel claims are governed by the same Strickland
standard as claims of ineffective assistance of trialv counsel.”). “[A] court must indulge a strong
presumption that counsel’s conduct falls within the wide range of reasonable brofessional
: ass‘is_tanCe';"-,:tha_t _is;, :t_he defendant rniist-OVerCOme- the pre.surn_pti.dn't;hat',i?ti‘nd:er'the»circumStances, '
the challenged actron ‘might‘."be eonsidered sonnd trial strategy.’” Strickland, 466 U.S. at 689
(quoting Michel v. Louisiana, 350 U.S. 91, 101 (1955)). Generally, prejudice means “a reasonable
probability” that “but for such conduct the outcome of the proceedings would have been different.”
Williams v. Anderson 460 F. 3d 789, 800 (6th Cir. 2006) For ease of analy51s Augustln s claims
will be addressed out of order.” . |
A. Pretrial and Trial
In his seventh and tenth grounds for relief, Augustin argues that trial counsel was

ineffective for inadequately challenging the interstate-commerce nexus necessary to create federal
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Absent éxigent cifcumstarices, the Fourth Amiendment prohibits law enforcement fiom entering
an individual’s home or lodging to effect a warrantless arrest or search. Kirk v. Louisiana, 536
U.S. 635, 638 (2002); Payton v. New York, 445 U.S. 573, 590 (1980). This court has previously
recognized that a'situation involving a risk of danger to others satisfies the exigent-circnmstances
eXeeptlon to. the warrant 1equnement Umted States v. Rohrzg, 98 F.3d 1506 1515 (6th Cir. 1996)
(crtlng Umted States v. Johnson 22 F.3d 674, 680 (6th Cir. 1994)) |

At trial, Agent Jackson testified that Curtis Smith, who had been kidnapped along with
Robert Jordan, informed him that his kidnapper’s name was “Abe” and that Abe drove a BMW

745. Agent Jackson then “did some motor vehicle searches on the computers” and discovered that

_.pohce ‘had recently stopped a BMW 745 that belonged to an 1nd1v1dual named “Abraham

Augustin.” Agent Jackson showed Smith a driver’s license photograph of Augustrn and Smith
confirmed that Augustin was the kidnapper. Law enforcement soon discovered Augustin’s car in

a local motel parking lot, set up surveillance, and eventually observed Augustin exit a motel room

and leave'in h"is} ca'r' “Agest-Jacksqn’ tethﬁ dthat tr‘iat oorr**{ ] we 3l Gidn’t krow vhere fu

| krdnap Vrctrm was at, but we know th1s person that we’ve seen, Abraham Augustrn we know he s
come out of a hotel room there.” He testified that a SWAT team then entered the motel room in
an effort “to learn whether the victim was in there.” Agent Jackson testified that, upon entering
the motel room, law enforcement realized that Jordan was not present, but observed firearms, flex

 ties, and “fake dope He also testlﬁed that law enforcement then ex1ted the motel room and

reentered only after they had obtamed a search Warrant Grven this testlmony, reasonable jurists
would not debate the district court’s resolution of these claims. It is well-settled that trial counsel
is not ineffective for failing to file a meritless suppression motion. See United States v. Steverson,

230 F.3d 221, 225 (6th Cir. 2000). |

~In his sixth: ground for relief, Augustin argues that trial counsel was ‘ineffective for
dissuading him- from pleadrng guiity to the felon-in-possession charge under § 922(g)(1).
Augustin contends that trial counsel erroneously assured him that the firearms that the police

discovered in his motel room would be suppressed, thus ensuring that all of his firearm-related
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charges would be dismissed. Augustin further claims that, had he pleaded guilty to § 922(g)(1),
the government would have been aware of his willingness to cooperate and would have offered
him a favorable plea ag’re.ement.‘_ But Augustin does not assert, Aandgthe-record__’dc')es not establish,
that the government made such a plea offer. His conclusory 'and:speculative assertions that he
could and would have pleaded guilty to being a felon in possession of a firearm are insufficient to
demonstrate that there was a reasonable probability that the outcome of the proceedings would -
have been drfferent if not for counsel’s allegedly erroneous advrce See Strzckland 466 U.S. at
694, Reasonable Jurists would not debate the district court s denial of thrs claim -

In hlS eighth ground for relief, Augustin contends that trial counsel 1nsuff1c1ent1y objected
to Agent Jackson’s alleged hearsay testimony concerning Robert Jordan’s grand jury testimony.
The district court overruled Augustin’s objection at trial after determining that Agent Jackson’s
recrtatron of J ordan S grand Jury testimony was not hearsay because Dais S attorney first ehcrted

| this testimony to show thatJ ordan was ot credible because he had made prevrous false statements

. Statements that-are offered to prove the falsity of the matter-asseited are not hearsay. United States-

v. Porter, 886 F.3d 562, 567 (6th Cir. 2018) (citing United States v. Hathaway, 798 F.2d 902, 905

(6th Cir. 1986)). When the government later asked Agent Jackson on redirect examination about

, ccrtam statements that Jordan and Smith had prev1ously made Augustm S counsel raised ahearsay

ObJ ection Whlch the district court overruled on the basis that J ordan and Smith’s prior statements

were being offered to show that they were consistent, not that they were truthful. See Fed. R. Evid.
801(c). Reasonable jurists would not debate the district court’s denial of this claim.

| In his ninth ground .for relief, Augustin challenges the manner in which trial counsel

impeached;’Agent’-hJ'_ackson With‘?his al.leged pr‘ior inconsistent statements. Reasonable jurists would

not debate the district court’s deniai of this claim because whether-, and to what extent, a witness

should be cross-examined is a “virtually unchallengeable” strategic decision if it is made after

considering the relevant law and facts. Strickland, 466 U.S. at 690; see also Moss v. Hofbauer,

286 F.3d 851, 864 (6th Cir. 2002).
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B. Direct ’Appeal‘
In his first ground for relief, Augustin argues that appellate counsel was ineffective for

failing to contest the sufficiency of the government’s evidence with respect to his three attempting-

to-murder-witnesses convictions under § 1512(a)(1)(A). However, Augustin’s appeilaic counsel

argued on d1rect appeal “that the lack of evidence tied to [Augustm s] murder for hire conviction

[under § 195 8] means that he [could not] be found guilty of attemptmg to murder witnesses (Counts
8-10) or of obstructing justice (Count 11).” Dais, 559°F. App X at 444. This court rejected this
argument, concluding that, because the government had presented sufficient evidence to support
Augustin’s murder-for-hire conviction,. the government had necessarily presented sufficient
evrdence to- support hlS convrctlons under § 1512(a)(1)(A) Id Appellate counsel -was not
1neffect1ve for fa111ng to raise thls feritless i issue, see Shaneberger 615 F. 3d at 452, and reasonable
jurists therefore would not debate the district court’s denial of this claim.

Likewise, in his second ground for relief, Augustin contends that appellate counsel was

ineffective for not arguing on direct,appeal th'!t the district CCLU:,..CO"LS mcti‘vf“y '1r:1rndeq the s

-_,supersedmg 1ndlctment by 1nstruct1ng the ]ury that a defendant is gullty of kldnapping in Vlolation‘

of § 1201 if he “used or caused to be used” a firearm in the commission of the crime. However,
the record reflects that Dais raised, and this court expressly rejected, this exact argument on direct
appeal. See Dais, 559 F. App’x at 448. Because appellate counsel cannot be ineffective for failing
to raise a meritless 1ssue see Shaneberger 615 F.3d at 452 reasonable Jurrsts would not debate
the dlstrict court S demal of this c1a1m | | - -

In his fifth ground for relief, Augustin argues that appellate counsel was ineffective for
failing to seek an en banc rehearing before this court. But there is no right to counsel for
discretionary appeals, including petitions for rehearing en banc. See Nichols v. United States, 563
- F.3d 240, 248 (6th Cir. 7009) McNeal v. Unzred States, No. 94 4146 1995 WL 290233 at *1-2
(6th C1r. May 11, 1995). “(W ]here there is no constltutlonal right to counsel there can be no

deprivation of effective assistance.” Coleman v. Thompson, 501 U.S. 722, 752 (1991) (quotmg

s
Ly v:;arl
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Wainwright v. Torna, 455 U.S. 586, 587-88 (1982)). Reasonable jurists would not debate the

district court’s denial of this claim.

C. Untlmely Clalms

Augustm has not made a substant1a1 showmg that the dlStl ict court erred when it re]ected_ L

the ineffective-assistance claims raised in his amended § 2255 motion and supplements to his
§ 2255 motion. The district court determined that those claims were untimely because they were
raised beyond the applicable one-year statute of limitations. See 28 U.S.C. § 2255(f). Augustin’s
convictions became flnal on October 6, 2014 when the Supreme Court denied his petition for a
writ of certiorari. See Augustm 2 Unzted States 135 S. Ct. 177 (2014) (mem.). He therefore had
until October 6, 2015, to file a § 2255 motion. See 28 U.S.C. § 2255(f)(1). Augustin, however,
did not file his amended § 2255 motion and supplements until November and December 2015,
respectlvely, both beyond the. apphcable one-year hm1tat10ns period. .

The district court also determlned that the claims asserted wrthlndAugustm s amended
pleadings did not “relate back™ to the original § 2255 motion because they were both factually and
temporally distinct from the claims asserted in the original § 2255 motion. A claim raised in an
amended pleading relates back to the date of the original pleading if “the amendment asserts a
cla1m or, defense that arose out of the conduct transactlon or occurrence set out—or attempted to
| :be set out—ln the orlglnal pleadmg ” Fed R. Civ. P. 15(c)(1)(B) "In the federal habeas context,
an amended claim relates back only when it arises “from the same core facts as the timely filed
claims.” Mayle v. Felix, 545 U.S. 644, 657 (2005). “An amended habeas petition . . . does not
relate back (and thereby escape [§ 2255°s] one-year time limit) when it assets a nevtz ground for
- relief supported by fé.ct’s.that_,differ; in both time and type fromthose the original pleading set forth.”-
Id. at 650. Reasonable jurists would not debate the district court’s resolution of this issue.

D. Remaining Claims

Finally, the district court dismissed Augustin’s remaining claims because his “extensive

filings” violated the local rules by “egregiously exceed[ing] the page limits for such filings,™ and

also because those claims were inadequately developed. See ED. Tenn. R. 7.1(b), (c); see also
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Rule 2(b), Rul_es Governing Section 2255 Proceedings. Moreover, the district court declined to
addr'erss' séveralln'o.vlél' 'éi'aims fhat Augﬁstin éttenﬁptéd t(;ra‘tise in his reply Bfief to the gd;/erhment;s
response to his amended § 2255 motion. See Tyler v. Mitchell, 416 F.3d 500, 504 (6th Cir. 2005).
Augustin’s remaining claims do not deserve :encouragement to proceed further.

Accordingly, Augustin’s COA application and motion to supplement are DENIED, and

“his r.rlc_)tion_to_proceed‘.'in:f:o:rma' paupqris Q_nv appeal 1s DENIED as moot.

ENTERED BY ORDER OF THE COURT

'.Débbrah .S.'H.ﬁnt,‘.Clervk — —
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT CHATTANOOGA
ABRAHAM A. AUGUSTIN, ) .
) Case Nos. 1:09-cr-187, 1:15-cv-237
Petitioner, ) -
) Judge Travis R. McDonough
. D _
: ) Magistrate Judge Susan K. Lee
UNITED STATES OF AMERICA, )
)
Respondent. )

JUDGMENT ORDER

For the reasons expressed in the accompanying memorandum opinion, it is ORDERED
anci ADJUDGED that Petitioner’s § 2255 motion [Doc. 141], inclﬁding the cléims purportedly |
~ set forth in his motion to amend [Doc. .155] and supplements [Docs 159, 160] are DENIED and
' DISMISSED WITH PREJUDICE. If Petitioner ﬁies a notice of appeal from this judgment,
such notice of appeal will be treated as an application for a certificate of appealability, which is
DENIED pursuant vto'28 U.S.C. § 2253(c)(2) and Federal Rule of Appellate Procedure 22(b) .
because he has failed to make a substantial showing of the denial of a federal constitutional right.
The Court CERTIFIES pursuant to 28 U.S.C. § 1915(a)(3) and Federal Rule of Appellate
Procedure 24 that any such appeal from this judgment would be frivolous and not taken in good
faith.
SO ORDERED.

" /s/ Travis R. McDonough

TRAVIS R. MCDONOUGH
. UNITED STATES DISTRICT JUDGE

Case 1:09-cr-00187-TRM-SKL Document 212 Filed 09/10/18 Page lof2 PagelD #: 2009



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT CHATTANOOGA
ABRAHAM A. AUGUSTIN, ). :
) Case Nos. 1:09-cr-187, 1:15-cv-237
Petitioner, )
) Judge Travis R. McDonough
V. ) _ _
) Magistrate Judge Susan K. Lee
UNITED STATES OF AMERICA, )
' )
Respondent. )

MEMORANDUM OPINICN

This case is before the Court upon a pro se motion to vacate, set aside, or correct
sentence pursuant to 28 U.S.C. § 2255 (“2255 Motion™) and supporting memorandum filed by
Abraham A. Augustin (“Petitioner,” “Augustin,” or “Defendant”) on September 15, 2015 [Docs.

141 , 142].1 As noted in a prior Order [Doc. 175], Petitioner’s 2255 Motion asserts ten grounds

" All citations to the record refer to Petitioner’s criminal file. Petitioner maintains that he has
two causes of action pending: one for the return of property and one for § 2255 relief [Doc. 198].
After filing his 2255 Motion, Petitioner filed several extensive—often repetitive—motions, many
of which appear to relate mostly to various discovery requests made in connection with his
pending motion for the return of seized property, but some of which also seek discovery on his §
2255 proposed amended claims related to alleged prosecutorial misconduct and malicious
prosecution [Docs. 139, 169, 174, 185, 187, 188, 189, 191, 199, 201]. In motions to clarify -
[Docs. 199, 201], Petitioner notes that Doc. 174 and Doc. 191 relate to his 2255 Motion, not to
his motion for the return of property. The Court granted Petitioner’s motions to clarify to the
extent that the noted filings would be considered in connection with the 2255 Motion [Doc. 209].
This memorandum opinion does not address the motions related to Petitioner’s claims in
connection with the return of property. See United States v. Duncan, 918 F.2d 647, 654 (6th Cir.
1990) (noting that a motion for the return of seized property made after the criminal trial
concludes, as here, is a civil equitable proceeding); United States v. Range, 52 F. App’x 727, 729
(6th Cir. 2002) (“Although Criminal Rule 41(e) [now Rule 41(g)] permits pretrial motions for
the return of seized property, when the owner of the seized property invokes the rule after the
close of criminal proceedings against him, courts are to treat his request as a civil action in’
equity.”) (citations omitted). See also Doc. 175 at Page ID # 1731 n.3.
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for relief—all claiming his trial and appellate counsel rendered ineffective assistance. On'
November 17, 2015, Petitioner filed a motioh seeking to amend his 2255 Motion to add a new
claim of ineffective assistance of trial counsel fér failure to seek dismissal of the indiétment
based on prosecutorial misconduct during grand jury proceedings [Doc. 155].2

On December 7, 2015, the United Stat_eé of Afneric_:a (the “gé_vernment”) filed a response
in opposition to the 2255 Motion contending tﬁat Petitioner’s first ten claims of ineffective
assistance were meritless [Doc. 156]. The government did not address the proposed amendment
alleging the new clair.rjl as it had not yet b.een"allowed. Thereafter, én January 13, 2016, thé C(;urt
prévisionally granted the motion to add the new claim of ineffective assistance to the extent it

might be considered a sub-claim, subject to a latter determination of whether the alleged sub-

* claim was untimely under § 2255(f) [Doc. 166].

" Next, in yet another filing that far exceeds the Court’s page limitation for briefs,

“Petitioner replied to the government’s response to his 2255 Motion on February 3, 2016 [Doc.
168]. See E.D. Tenn. L.R. 7.1 (b) and (c) (providing that briefs “shall not exceed 25 pages in

"l_ength’,’). Then Petitioner filed two motions for discovery in connection with his 2255 Motion

[Docs. 174, 191]. Two additional filings related to the 2255 Motion, “Petitioner’s Motion for

‘Supplemental Authority Pursuant to 28(J)”” [Doc. 167] and his motion for “Leave to Supplement

2255 for Good Cause” [Doc. 170], were previously addressed by the Court [Doc. 175].

Petitioner has also file a motion for sanctions [Doc. 186], and a motion to withdraw the motion
for sanctions [Doc. 190]. Accordingly, the motion to withdraw the motion for sanctions [Doc.
190] is GRANTED and the motion for sanctions [Doc. 186} is TERMINATED AS MOOT.

2 Among his various filings, Petitioner then filed what he characterized as a supplement [Doc.
159] on December 18, 2015 and as an amended supplement [Doc. 160] on December 21, 2015.
These supplements claim § 2255 relief based on alleged prosecutorial misconduct in the grand
jury proceedings. ' :

2
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On April 18, 201 8, the Court ordered the government to file its response to Petitioner’s
amended filing [Doé. 196]; and, the government did so on May 18, 2018 [Doc. 202]. Thereafter,
Petitioner was granted an extension of time to file his reply [Doc. 206]. On July 12,2018,
Petiﬁoner filed his reply to the government’s response [Doc. 207]. |

The 2255 Motion ié now ripe. For the following reasons, Petitioner’s § 2255 Motion will
be DENIED. | | |
I. ~ BACKGROUND

Petitionef aﬁd a co-defendaﬁt, Lbrrance Dais (“Dais™) {éollectively “Deféndaﬁfs”), were
convicted of kidnapping, using and ca_rrying a firearm during and in relation to a crime of
violence, and being a felon in possession of a firearm [Docs. 89 & 90]. Petitioner was also
convicted of using the rﬁail with the intent to commit murder for hire, thpee counts of hiring a
person to kill three witnesses with the intent to prevent their attendance and testimony at trial,
and attempting to obstruct, influence and impede a trial by attempting to have witnesses killed

" [Docs. 28, 89]V. He was acquitted of a drug conspiracy and relatéd § 924(c) violation [Doc. 89].
In March 2011, Petitioner was sentenced to an aggregate term of 500 months imprisonment:
concurrent terms of 380 montﬁs for kidnapping, 120 months for firearm possession as a
convicted felon and mﬁrder for.hire, 360 months for attempting to kill witnesses, and 240 months v
for obstruction of Justice, followed by the statutorily mandated consecutive term of 120 months
for .Violating § 924(c) because the firearm was discharged [Dbcs. 109, 113].

Defendants appealed to the Sixth Circuit Court of Appeals (“Sixth Circuit”) arguipg that:
(1) the government’s evidence was insufficient to support the convictions on various counts; (2)
the federal kidnapping statute, as amended in 2006, was unconstitutioﬁal Both on its face and as
applied to the facts in this case; (3) this Court erréd in declining to sever their trials; (4) this

3

Case 1:09-cr-00187-TRM-SKL Document 211 Filed 09/10/18 Page 3 of 32 PagelD #: 1979

1



Court’s finding that Augustin discharged a.ﬁ-rearm violated his rights under Alleyne v. United
States, 133 S. Ct. 2151 (2013); (5) the jury iﬁstruc’tions ';ind the evidence at trial constructive_ly
amended or varied from the superseding indictment; and (6) their sentences aré substantively
unreasonable. United States v. Dais, 559 F. App’x 438, 440 (6th Cir. 2014). The Sixth Circuit
_ affirmed this Court in all respects. Id. at 450. The Sﬁpr_eme Court denied Petitioner’s petit_ion
for a writ of certiorari on October 6, 2014, rendering Petitioner’s conviction final [Doc. 133].
As summarized by the Sixth Circuit, this case

arises from events that occurred after a failed drug deal. In
December 2009, Abraham Augustin agreed to pay $5,100 to a man’
known only as ‘Hoss’ in exchange for six ounces of powder cocaine.

" Neither Augustin nor Hoss, however, honored the bargain.
Augustin paid only $4,200, and the cocaine turned out to be fake. In
an attempt to recoup the $4,200, Augustin and codefendant Lorrance
Dais abducted Robert Jordan, the middle man in the drug
transaction, and Jordan’s friend Curtis Smith, and held the former

- for ransom. Augustin and Dais were later arrested for the
kidnapping.

skokook

A. Factual background

The crucial events in this case occurred in a Chattanooga nightclub,
at a nearby gas station, and in a rural area outside of Cleveland,
Tennessee. Following their meeting at a nightclub called “Club
Drinks,” Augustin called Jordan and said that he wanted to purchase
six ounces of powder cocaine. Jordan, who is not a drug dealer,
contacted a man named Hoss, who agreed to sell six ounces of
cocaine to Augustin for $5, 100

The drug exchange took place at a gas station in Chattanooga.
Augustin gave the cash to Jordan, who delivered the payment to
Hoss, who then handed over the cocaine that Jordan delivered to
Augustin. Smith was present at the gas station, but stayed in
Jordan’s vehicle during the transaction.

Augustin and Hoss were both dissatisfied with the transaction. Hoss
contacted Jordan and said that he had been shorted $900. Jordan,

4
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hearing this information, called Augustin, who eventually agreed to
meet the following morning for the purpose of “pay[ing] up.”

When Jordan and Smith arrived at the meeting place the next day,
Augustin told them to get into his BMW. Dais was already sitting in
the driver’s seat. Augustin and Dais then drew firearms, told Jordan
and Smith that they were being kidnapped, confiscated their cellular
telephones, and informed them that the cocaine from the earlier drug
transaction was fake. The kidnappers handed back Smith’s cellular
telephone and instructed him to call a particular number to deliver
their demands: they sought either the return of the $4,200 that
Augustin had already paid, the delivery of real cocaine, or access to
Hoss. Augustin then released Smith, but not before stating that he
would kill both Smith and Jordan if the police were contacted.

Dais proceeded to a rural area near Cleveland, Tennessee, with
Jordan blindfolded and bound in the back seat. Dais parked the car

- near a field and removed Jordan’s blindfold. Augustin and Dais then
returned Jordan’s cellular telephone and instructed him “to call to
get the demands.” What Augustin was demanding was a ransom of
$4,200 in order to recoup the amount that he had given Jordan for _
what turned out to be fake cocaine.

Jordan used his cellular telephone to call Deidre Watkins, his
mother, who initially hung up because she thought her son was
Jjoking about being kidnapped. After this, Augustin aimed his gun at
Jordan’s head and told him to “tell her what happened.” Jordan
complied, and Watkins agreed to bring the ransom money to a
nearby gas station.

While waiting for Watkins to call with information about the money,
Augustin again threatened Jordan, claiming that he could kill and
bury him at their current location. Augustin placed one bullet into
the chamber of his revolver, spun the cylinder, aimed the weapon at
Jordan’s head, and pulled the trigger. The revolver did not fire.
Augustin then fired one shot at a passmg bird, presumably to prove
that the revolver worked.

The kidnappers were eventually arrested after a bank teller told the
police about Watkins withdrawing $4,200 from her personal
account to satisfy a ransom demand. Augustin and Dais were then
. booked on state charges and released on bond. After being released,
Augustin called Jordan to say “[i]f you don’t show up in court and
testify, you know, it’s okay.” Jordan subsequently contacted Special
Agent Wayne Jackson of the Federal Bureau of Investigation, who

5
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obtained and executed federal arrest warrants for Augustin and Dais.

A short time later, another law-enforcement officer reported that
Augustin had made a call from a jail telephone to arrange to “have
something done” to the witnesses in this case. This same law-
enforcement officer also reported that Augustin intended to mail a
letter in which “he was asking for somebody to help do away with
the witnesses.” Special Agent Jackson retrieved this mailing,
containing two letters, one of which provided instructions about how
to hire a hit man to kill Jordan, Smith, and Watkins.

B. Procedural background

Before trial, Augustin and Dais moved to dismiss the kidnapping-
related counts in the Superseding Indictment. Dais then moved to
sever his trial. The district court denied both motions.

After their convictions, Augustin and Dais moved for a judgment of
acquittal, which the district court denied. The court then sentenced
Augustin to an aggregate term of 500 months of imprisonment,
including a statutorily mandated term of 120 months’ imprisonment
because a firearm had been discharged during the kidnapping. See
18 U.S.C. § 924(c). Dais was sentenced to an aggregate term of 390
months of imprisonment, which included the same statutorily
mandated term of 120 months’ imprisonment under 18 U.S.C. §
924(c).

Dais, 559 F. App’x at 440-42 (alterations in original).
I1. ASSERTED GROUNDS FOR RELIEF
Petitioner’s original 2255 Motion asserts ten grounds for relief—all claiming trial and

appellate’® counsel rendered ineffective assistance. More specifically, Petitioner claims that

3 Petitioner’s claims about his appellate attorneys’ performance are almost impossible to attribute
to any particular attorney. As noted by the government, [Doc. 156 at Page ID # 1474 (citing
Docket Sheet for Appeal No. 11-5357)], Petitioner specifically mentions by name only his
retained trial counsel, Lloyd Levitt, as appellate counsel. While Attorney Levitt was initially
Petitioner’s appellate counsel, Petitioner sought to have Attorney Levitt withdraw as counsel
before briefing. Attorney Paul Nelson was then appointed to represent Petitioner, but withdrew
after filing his brief. Petitioner then retained Attorneys Robert Sirianni, Jr. and Mark McCulloch
who successfully sought to have Attorney Nelson’s brief withdrawn and replaced with their
filings. ' ' -

6
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counsel provided ineffective assistance either at trial or on appeal by: ‘(1)‘ failing to raise
~ arguments in previous motions for a new trial and judgment of acquittal; (2) failing to argue that
a constructive amendment occurred; (3) failing to file a suppreséion motion; (4) failing to
challenge the validity of a search warrant at a Franks hearing; (5) failing to petition for a
_rehearing; (6) advising Petitioner with respect to counts in the indictment to which he would
have pleaded guilty, but for counsel’s frivolous advicé; (7) failing to challenge a jury instruction
involQing the use of cellular phones as aﬁ instrumentality of interstate commerce; (8) failing to
.. challenge testimoﬁy 6f a witness; (9) failing to properly impeach a.\.Vitness; and (10) failiﬁg to
challenge the initial criminal complaint on the basis of the purported falsehoods containéd in the
supporting affidavit. Petitioner later filed a motion to amend his 2255 Motion to add a cléim of
ineffective assistance of trial counsel for faiiing to seek dismissal of the charges due to alleged
prosecutorial misconduct before the grand jury and “supplements” related to same [Doc. 155,
159, 160].
III. STANDARD of REVIEW

A.  Threshold Standard

Under 28 U.S.C. § 2255(a), a federal prisoner may make a motion' to vacate, set aside, or
correct his judgment of conviction and sentence, if he claims that the sentence was imposed in
violation of the Constitution or laws of the United States; that the court lacked jurisdiction to
impose the sentence; or that the sentence is in excess of the maximum authorized by law, or is
otherwise subject to collateral attack. As a threshold standard, to obtainApost-conviction relief
under § 2255, a motion must allege: (1) an error of constitutional magnitude; (2) a sentence
imposed outside the federal statutory limits; or (3) an error of fact or law so fundamental as to

rénder the entire criminal proceeding invalid. Mallett v. United States, 334 F.3d 491, 496-97
. :

Case 1:09-cr-00187-TRM-SKL Document 211 Filed 09/10/18 Page 7 of 32 PagelD #: 1983



| (6th Cir. 2003); Moss v. United States, 323 F.3d 445, 454 (6th Cir. 2003).
| A petitioner bears the burden of demqnstrating an error of constitutional magnitude that
had a substantial and injurious effect or influence on the criminal proceedings. Reed v. Farley,
512 U.S. 339, 353-54 (1994); Brecht v. Abrahamson, 507 U.S. 619, 637-38 (1993). In order to
obtain collateral relief under § 2255, a petitioner must clear a significantly higher hurdle than
would exist on direct appeal. United States v. Frady, 456 U.S. 152,166 (1982).

Rule 4(b) of the Rules Governing Section‘2255 Proceedings in the United States District
éouns requires a districf court to summarily di.émiss a § 2255 rﬁotion 1f “it plainly appears frém
the face‘of the motion, any attached exhibits, and the record of the prior proceedings that the
moving pa;r,ty is not entitled to relief[.]” See also Pe(tigrew v. United States, 480 F.2d 681, 684 |
(6th Cir. 1973) (“A motion to vacate sentence under § 2255 can be denied for the reason that it
states ‘only bald legal conclusions with no supporting factual allegations.’”) (quoting Sanders v.
'Un‘ited States, 373 U.S. 1, 19 (1963)). If the motion is not summarily dismissed under Rule 4(b),
Rule 8(a) requires the court to determine, after a review of the answer and the records of the
case, whether an evidentiary hearing is required. Defendant’s burden of establishing that he is

_ entitled to an evidentiary hearing is relatively light. Maﬁin v. United States, 889 F.3d 827, 832 ‘
(6th Cir. 2018) (quoting Turner v. United State&, 183 F.3d 474, 477 (6th Cir. 1999)). Ifa
petitioner presents a factual dispute, then “the habeas court must hold én evidentiary hearing to

v dete_:rmirie the truth of the petitioner’s claims.” Huff'v. United States, 734 F.3d 600, 607 (6th Cir.
2013) (quoting Valenﬁne v United States, 488 F.3d 325, 333 (6th Cir. 2007)). An evidentiary
hearing is not required if “the petitioner’s allegations cannot be accepted as true because they are
contradicted by the record, inherenﬂy incredible, or conclusions rather than statementé of fact.”
Martin, 889 F.3d at 832 (quoting MacLloyd v. United S'tates, 684 F. App’xA555, 559 (6th Cir.

8
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2017)) (internal quotation marks omitted). WHere the defendant presents an affidavit containing
a factual narrative that is neither inherentiy incredible nor contradicted by the record and the
-gove_rlnment offers nothing more tﬁan contrary representations in response, the defendant is
*entitled to an evidentiary hearing. Zd. (quoting Huuff; 734 F.3d at 607).
.. B. Standard for Ineffective Assistance of Counsel
As noted, Petitioner raises multiple ineffective-éssistance-of-counsel issues. Ineffective
B .'assist:e‘mce of counsel is a -recognized constitutional violation that, When-adeqﬁately shown,
.wafréhts re‘vlief under § 2255. The two-prong test'vset forth in Strickland Iv. Washington, 466 US
668, 687 (1984), governs claims of ingffective assistance of counsel raiséd pursuant to 28 U.S.C.
§ 2255, Huff'v. United States, 734 F.3d 600, 606 (6th Cir. 2013) (citation omitted). That test
provides that, to demonstrate a violation of the Sixth Amendmf:nt right to effective assistance of
‘, counsél, “a defendant must establish that his attomey’s‘performance wés deficient and that the
deficient performance prejudiced the defensé.” 1d. (citing Strickland, 466 U.S. at 687).
| The first prong re-quire.s a petritioner to show his attornéy’s performance was deficient by
_démonstrating that counsel’s “representation fell below an objective standard of reasonab]enéss.”
Strickland, 466 U.S. at 688. Stated another way, the petitionér must show “that counsel made
errors so serious that counsel was not functioning as the ‘counsél’ guaranteed the defendant by
the Sixth Amendment.” Id. at 687. The Supreme Court has “declined to articulate speciﬁc
guidelines for appropriate attorney conduct and instead [has] emphasized that the proper measure
of attorney performance remains simply reasonableness under prevailing professional norms.”
. Huff, 734 F.3d at 606 (alterations in or‘iginal) (quoting Wiggins v. Smith, 539 U.S. 5’10, 521
(2003)). A reviewing court must be “highly deferential” to counsel’s performance, because:.

A fair assessment of attorney performance requires that every effort be made to

9
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eliminate the distorting effects of hindsight, to reconstruct the circumstances of
counsel’s challenged conduct, and to evaluate the conduct from counsel’s
- perspective at the time. Because of the difficulties inherent in making the
evaluation, a court must indulge a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistance; that is, the defendant
must overcome the presumption that, under the circumstances, the challenged
" action “might be considered sound trial strategy.”
Strickland, 466 U.S. at 689 (quoting Michel v. Louisiana, 350 U.S. 91, 101 (1955)).

Even if a petitioner is successful in overcoming that presumption, he must still satisfy the
second prong of the Strickland test, i.e., prejudice. Thus, a petitioner must show not only that his
counsel’s representation was 6bjectively unreasonabie, but also that he Waslprejudiced by
counsel’s deficiency because there exists “a reasonable probability that, but for counsel’s -
unprofessional errors, the result of the proceeding would have been different.” McPhearsdn V.
United States, 675 F.3d 553, 563 (6th Cir. 2012) (quoting Strickland, 466°U.S. at 694).

Although the Strickland Court emphasized that both prongs must be established for the
petitioner to meet his burden, it held there is no reason for a court deciding an ineffective-
assistance claim to approach the inquiry in the same order or even to address both components of
the inquiry. Strickland, 466 U.S. at 697. “If it is easier to dispose of ah ineffectiveness claim-on
the ground of lack of sufficient prejudice, which we expect will often be so, that course should
be followed.” Id.

IV.  TIMELINESS

A oﬁe-year period of limitation applies to § 2255 motions and typically runs from “the

date on which thejudgfnent of conviction becomes final.” 28 U.S.C. § 2255(f)(1). Petitioner’s

judgment became final in October@OM and his 2255 motion is timely filed. Petitioner did not

file his first motion to amend until November 2015 [Doc. 155], however, and it is not timeiy

10
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filed.*
| An attempt to raise new c]airﬁs for relief in a Rule 15(c) moﬁon to amend is subject to the
one-year statute of limitations set forth in § 2255(f), Howard v. United States, 533 F.3d 472, 475
(6th Cir. 2008), and “‘a party cannot amend a § 2255 pétition to add a completely new claim
after the statute of limitations has expfred.’” United States v. Clark, 637 F. App’x 206, 209 (6th
Cir. 2016) (quoting United States v. Thomas, 221 F.3d 430, 436 (3d Cir. 2000)). “Consequently,
a Rule 15 motion will be denied whefe it i‘s filed after that period expires unless the proposed
aﬁiendment relates back .fo the date of the origiﬁél pleading within the fneaning of Rule
15(c)(2).” Howard, 533 F.3d at 47576 (citations omitted). As already noted for purposes of'
Rule 15, the “original pleading” in a habeas proceeding is the § 2255 motion as i_nitial]y filed.
Mayle v. Félix, 545 U.S. 644, 655 (2005).
Petitioner’s rﬁotion to amend seeks to add a new eleventh claim to these‘ proceedingé.

His supplements appear to attempt to add a twelfth claim. As the motion to amend and
supplements were filed beyond the expiration of the one-year limitation period set forth in §
225,5@(1)’, they are untimely under § 2255(f)(1), and there is no basis to support a later
triggering date under § 2255(f)(2), (3) or (4). Thus, the new claims Petitioner wishes fo raise
may be considered only if they relate back to the claims raised in his timely 2255 Motion as
initially filed under Rule 15(c). The Court concludes they do not relate back; and even if_they
do, they fail on the merits.

- Relation back under Rule 15(c) is in order when the petition as initially filed and the

proposed amendment to that petition states claims that are “tied to a. common core of operative

4 It was signed on Noverhber 12, 2015, and filed on November 17, 2015.
' 11
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facts.” Mayle, 545 U.S. at 664. However, a ciaim that “asserts a new ground for relief supported
by facts that differ in bo;th time and type from those the original pleading set forth” will ﬁot relate
back. Howard, 533 F.3d at 476 (quoting Méyle, 545 U.S. at 650)); see also United States v.
Hicks, 283 F.3d 380, 388 (D.C; Cir. 2002) (“Rule 15(c) does not apply where the prisoner’s
proposed amendment makes claims or is based on occurrences ‘totally separate and distinct, ‘in

) (citation omitted).

299

both time and type’ from those raised in his original motion.

Here, the 2255 Motion as initial_ly filed raised seve-ral claims that counsel was
ineffective—the 2255 Motién and supporting men{orandum faulted counéél for not disputing 'the.'
adequacy of the affidavit supporting the criminal complaint, not moving to suppress evidence,
not ensuring Petitioner pleaded guilty to certain firearms counts, and_ not perfonniﬁg differently :
during trial and on appeal. Petitioner’s motion to amend mainly-asséns ;[hat trial counsel was
iheffective for not moving to dismiss the indictment based on purported prosecutorial
misconduct during the grand jury proceedings. The substance of Petitioner’s eleventh claim

- appears to address the prosecutor’s conduct in relation to the testimony of Special Agent Jackson
(“Ageht Jackson™) béfore the grand jury. This eleventh élaim is both factually and temporally
distinct from the ten timely-ﬁled. claims, as the ten originél claims do not relate to the
prosecufion misconduct in grand jury proceedings and there is no “common core of operative
facts” linking the eleventh claim to Petitioner’s original ten claims.

The mere fact that Petitioner raised a challenge in his original motion based on
ineffective assistance does not provide a baéis for him to untimely assert entireiy different
challenges to his attorney’s performance based on different facts. Collier v. United States, No.
1:0A6-CR-57, 2011 WL 703932, at *6 (E.D. Tenn. Feb. 17, 2011) (citing Hicks, 283 F.3d at 388).
The Supreme Court in Mayle expressly rejécted an interpretation of the same “conduct,

12
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transaction, or occurrence” to mean fhe same “trial, conviction, or sentence.” Mayle, 545 U.S. at

- 664. “If claims asserted after the one-year period could be revived simply because they relate to
the same frial, conviétioﬁ, or séﬁtence as a timely filed claim, AEDPA’s limitation period would
have slim significance.” Id at 662.

M_oreover, even if the Court considers the merits of Petitioner’s arguments, they fail. As -
:addressed in more detail later in this memorandum oéinion, Petitioner’s trial counsel effectively _
cross-examined Agent jackson concerning his grand jury test,iany‘. See infra Part V.A.S.
Additioﬁally, much of Petitiohéf’s eleventh claim relafés to Agent Jackson’s grand jury
testimony about Petitioner’s usage of a cell phone and the prosecution’s use of that fact to
establish a federal nexus for prosecution [Doc. 159 at Page ID # 1522-27]. Again in his reply,

© Petitioner reiterates his concerns regarding his conviction premised, in part, on his use of a cell
'phone [Doc. 207 at Page ID # 1913-20]. Petitioner’s dogmatic contention that Jordan stated that
Petitioner did not use a cell phone is belied by Jordan’s own testimony [Doc. 122 at Page ID #
858-59]. Accordingly, Petitioner’s €leventh claim is meritless.

Petitioner’s twelfth claim is even more distinct. In the proposed .amendment, Petitioner
belabors his federal-nexus argument, repeatedly claiming that he did not use a cell phone in th¢
commission of his offensés. He asserts a malicious prosecution claim%claiming there was no
probable cause to justify Petitioner’s arrest and indictment—and realleges other nefarious
conduct by Agent Jackson and the prosecution [Doc. 159 At Page ID # 1532-35]. This purported
twelfth claim does not relate back to Petitioner’s original 2255 Motion; at best, it relates to his
untimely eleventh claim.

The twelfth claim also fails on the merits._ As previously explained by this Court in its

memorandum concerning Defendants’ post-trial motions for judgment of acquittal and/or new

13
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“trial [Doc. 104 at Page ID # 564], Petitioner relies nn too lirnited a.deﬁnition of “use” in
connection with his.cell phone arguments.® Petitioner was not denied effective assistance of
counsel on this issue, which was addressed by his aounsel both in this Court [see also, Doc. 104]
and on appeal. See Dais, 559 F. App’x at 441-45 (discussing the sufficiency of Petitioner’s
conviction regarding the “use” of a cellular telephone in the commiésion of his crimes).
Consequently, Petitioner’s twelfth ground is not only untimely, but also meritless.

" Petitioner’s motion to amend his 2255 Motion seeks to- add claims that are untimely
under § 2255(f) and do not relate back to the date of his mltral 2255 Motlon Petltloner has not
asserted, and the Court cannot discern, any grounds for equitable tolling.® Moreover, even if
considered timely, the eleventh and twelfth grounds set forth in the motion to amend and
supplements [Docs. 155, 159, 160] are rneritless for the reasons addressed nerein and will be

DISMISSED.

> Moreover, Petitioner seemingly (although perhaps inadvertently) acknowledges “use” of the
cell phone in his reply when Petitioner states that he retained Jordan’s cell phone and it “was
given back to [Jordan] once Jordan himself introduced the idea and asked for his phone back to
call his mother.” [Doc. 207 at Page ID # 1917-18]. The logical inference of this statement is
that Petitioner dictated when the cell phone could be used and how it would be used. See Doc.
104 at Page ID # 563-567 (discussing the sufficiency of the evidence regarding the use of a cell
phone in Petitioner’s crimes). See also United States v. Long, 905 F.2d 1572, 1576 (D.C. Cir.
1990) (defining “use” within a criminal statute as meaning “constructive[] possession” of the

. particular object). :

® The one-year limitation period set forth in § 2255(f) is not jurisdictional, Day v. McDonough,
547 U.S. 198, 205 (2006), and may be subject to equitable tolling in appropriate cases. Holland
v. Florida, 560 U.S. 631, 645 (2010). This is not an appropriate case. A habeas petitioner is
entitled to equitable tolling only if he shows that: (1) he has been pursuing his rights diligently,
and (2) that “some extraordinary circumstance stood in his way and prevented timely filing.” Id.

~ at 649. Here, Petitioner has not demonstrated that he pursued his rights diligently or that some
extraordinary circumstance prevented him from timely ralsrng the claims set forth in his motion
to amend and supplements.

14
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V. ANALYSIS OF REMAINING CLAIMS

As the government did, the Cdur_t- will organize and address the ten ineffective-assistance-
of-counsel issues raised by Petitioner in the 2255 Motion by case stage.

A. Pretrial and Trial

Petitioner alleges that trial counsel] was constitutionally ineffective for not challenging the
criminél complaint, for not filing another motion to suppress evidence or seeking a Franks
hearing, for not ensuring Petitioner pleaded guilty to certain firearms counts, and for deficient
perfofrriance at trial.

1. Criminal'Complaint (Petitioner’s Ground 10)

Petitioner contends that counsel was ineffective under Strickland in failing to contest the
validity of Agent Jackson’s affidavit supporting the original criminél complaiht in this case.
Petitioner seems to assert the kidnapping charge lacked sufficient probable cause [Doc. 142 at |
Page ID # 1391-97]. In a reply, Petitioner mainly contends the allegedly false statements in
Agent Jackson’s affidavit about the use of a cell phone were a ruse to invoke federal jurisdiction
over what should have remained a state charge [Doc. 168 at Page ID' #1649-51]. Indeed, much
of Petitioner’s § 2225 Motion (and his earlier arguments at trial and on appeal) focus on various,
distinct theories build upon his cell phone nexus arguments.

Petitioner was convicted pursuant to a Superseding indictment—not the criminal
corﬁblaint. Thus, the complainéd-of affidavit supporting the criminal complaint by Agent
Jackson is of no consequence. Couﬁsel cannc\zt be deﬁcienf for failing to challenge a criminal
complaint supplanted by an indictment and then a superseding indictmént. Petitioner provided
no authority to support his position in this regard, and the Court is awére of no such authority.

Petitioner repeatedly claims that, because he did not use, or cause to be used, a cellular
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Case 1:09-cr-00187-TRM-SKL vDocument 211 Filed 09/10/18 Page 15 of 32 PagelD #:
o ' 11991 ‘ :



phone in connection with the kidnapping, federal jurisdiction was invoked on a false premise.
Petitioner’s trial counsel did challenge the constitutionality of the Federal Kidnapping Act
(“Act”) (and the federal jurisdiction of the related § 924(c) count), both facially and as applied to
Petitioner’s specific case [Docs. 34, 35]. The Acf criminalizes kidnapping whére the offender
“uses the mail or any means, facility, or instrumentélity of in_tefstate or foreign commerce in
committing or in furtherance of the commission of the offense.” 18 U.S.C. § 1201(a)(1). This
Court réjected Petitioner’s arguments [Doc. 62], finding the Act to be “cénstitutional on its féce
Vunder Conlgress’s plenary power to regulate instrumentaﬁties of interstate comrﬁerce ....The
jurisdictional element is therefore satisfied by limiting federal kidnappings to th;)se that involve
either the victim’s or the offender’s travel across state lines or the use of instrumentaliti¢s of
interstate commerce in the commission of or in furtherance of the offense.” .[Doc. 61 at Page ID
# 347]. The Court “reservé[d] fof the jury the determination of whether the use of
instrumentalities satisfies the [Aét].” [1d. at Page ID # 348]. On appeal, the Sixth Circuit again
rejected the Petitioner’s challenge. to federal jurisdiction, emphasizing that the defendants |
“employed a cellﬁlar telephone in furtherance of the commission of the offense by forcing Jordan
to call his mother in an attempt to obtain a ransom.” Dais, 559 F. App’x at 442-43 (internal
quotation marks omitted).

Petitioner’s argument that the affidavit falsely relies on the use of cell phones in the
kidnapping to invoke federal jurisdiction is unsupported and frivélous. This is but another
réndition of the argument rejected by this Court and the Sixth Circuit. A‘s held by the Sixth
Circuit:

Although Augustin and Dais did not “use” a cellular telephone in

the traditional sense of personally placing calls, the government
offered evidence that they employed a cellular telephone “in
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furtherance of the commission of the offense” by forcing Jordan to
call his mother in an attempt to obtain a ransom. Augustin and Dais
thus converted a cellular telephone to their purpose of obtaining
payment for Jordan’s release and “derived service” from a cellular
~ telephone because it was instrumental in obtaining the ransom.
Our conclusion is bolstered by the Supreme Court’s common-sense
statement that there are multiple ways to “use” an object. Because
the government offered evidence that Augustin and Dais used a
cellular telephone in the commission of the kidnapping, we reject
their arguments on this issue.
Dais, 559 F. App’x at 442-43 (citations omited).
Asa fésult, Petitioner cannot establish that counsel’s performance was deficient or that he
was prejudiced for failing to seek dismissal of the criminal complaint. See, e.g., Ludwig v.
United States, 162 F.3d 456, 459 (6th Cir. 1998) (“Counsel [i]s not required to raise meritless
arguments to avoid a charge of ineffective assistance of counsel.”).
2. Motion to Suppress (Petitioner’s Grounds 3 & 4)
Petitioner asserts his third and fourth ground “are inextricably intertwined” [Doc. 168 at
Page ID # 1614, 1622], and his counsel should have moved to suppress all evidence seized from
Petitioner’s hotel room on the day of the crime [Doc. 142 at Page ID # 1342-52]. Counsel did
file an unrelated motion that sought suppressioh of information gained from later conversations
between Petitioner and a jailhouse informant, which was decided in favor of the government
 because Petitioner did not establish the informant was acting as a government agent [Docs. 39,
69].
The Fourth Amendment provides that “[t]he right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause.” U.S. Const. amend. IV. The

“ultimate touchstone” in this area of law is “reasonableness.” Riley v. California, 134 S. Ct.
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2473, 2482 (2014) (citation omitted). When the underlying issue relating to ineffective
assistance is a Fourth Amendment challenge, as here, a. petitioner must show that the “Fourth
Amendment claim is meritorious and that there is é reasonable probability that the verdict would
have been different absent the excludai)le evidence in order to demonstrate actual prejudic;a.”
Kimmelman v. Morrison, 477 U.S. 365, 375 (1986).

Petitioner contends that thé initial entry into his hotel room and subsequent search was
unlawful because: (1) law enforcement should have asked Petitioner’s girlfriend for consent to
search the hotel‘foévm, as she rented it, .(2) law enforcement sHéu]d have known Jordéh, the
kidnapped victim, Woul_d not have been in fhe room bgcause Smith’s cell phone, which was left “
with Petitioner, was being tracked by law énforcement and was actually with Jordan several
miles awéy, and (3) no evidence in the hotel room was in “plain view” and he was never
observed leaving the hotel room, just the hotel office [Docs. 142 At .Pénlge ID # 1342-46; 168 at
Page ID # 1599-612]. Contrary to Petitioner’s claims, the record shows that the officers” initial
entry into the hotel room was justified by exigent circumstances, and the evidence later seized
from that room (énd from Petitioner’s car)' was obtained pursuant to a valid search warrant.
Pétitioner has not identified any non-frivolous basis for seeking suppression of this evidence, so
counsel cannot be deemed ineffective for failing to pursue that claim. Nothing in the record
suggests that the actions of the law enforcement officers were‘so inconsistent with the Fourth
Amendment that suiopression would be required. “[F]ailure to bring a meritless suppression
motion cannot constitute ineffective assistance.” Brown v. McKee, 231 F. App’x 469, 475 (6th
Cir. 2007) (quoting Um’téd States v. Tisdale, 195 F.3d 70, 73-74 (2d Cir. 1999)).

Accordingly, Petitioner’s counsel, who chose to focus on a pdtenti;cllly more meritorious

motion to suppress, did not provide ineffective assistance by failing to challenge the search either
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separately or during the evidentiary hearing on the unrelated motion to suppress. See
Kimmelman, 477 U.S. at 375; Coleman v. Mtchéll, 268 F.3d 417, 430-31 (6th Cir. 2001)
(holding that counsel is not ineffective for refusing to litigate every conceivable issue)i Even if
~ Petitioner could show that his.counsel should have filed such a motion, he has not shown the
motion would have been successful and thus he is entitled to no § 2255 relief. See Howard v.
Bouchard, 405 F.3d 459, 480-85 (6th Cir. 2005).
| 3. Not-Pleadin.g Guilty to Firearms Charges (Petitioner’s Ground 6)
Petitioner complainsvthat hlS counsel allowed hiﬁ to proceed to trial witfiout first
pleading guilty to Counts 5 and 6 of the superseding indictment—two § 922(g)(1) counts [Doc.
142 at Page ID # 1358]. Such “claims of ineffectjve assistance of coupsel in the plea bargain
context are governed by the two-part test set forth in Strickland.” Missouri v. Frye, 566 US
134, 140 (2012).
 Petitioner claims he told counsel he wanted tol“plead out to Counts 5 and 6 of the
indictment because he was guilty of having the guns[,]” but counsel “told him that it would not
be necessary because he (counsel) would get the guns found in the hotel room suppressed, and
that the murder-for-hire and kidnapping charges would fail that relied on the other guns.” [Doc. |
142 at Page ID # 1358]. Petitioner contends he would have received a “substantially lower
sentence on the two copnts” and “a favorable plea agreement” had the government been aware of
“his willingness to plead out to these two counts.” [Doc. 142 at Page ID #41358-59]. The
government argues the Petitioner’s claims in this regard are.inherently incredible, and he cannot
show prejudice [Doc. 156 at Page ID # 1478]. Although Petitioner filed a sixty-three page reply
and additional supplemehts, he chose not to address the government’s response to this purported
ground for § 2255 relief. | |
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Preliminarily, and even though not addressed by the parties, Petitioner undoubtedly is not
named in Count 6 and could not have pleaded guilty ta it. Count 5 charges Petitioner with being

~ a felon in possession of firearms and Count 6 changes Dais with the same offense [Dac. 28 at
Page ID # 57-58]. To fthe extent Petitioner seeks § 2255 relief as to Count 5, however, there is a
recognized duty for defense couasel to explore a plea deal -in.some situations. Compare Newman
v. Vasbinder, 259 F. App’x 851, 854 (6th Cir. 2008) (citation omitted) (finding that, although
“[a]déquate représentation by a criminal defense attorney entails exploring possible plea

“negotiations and deals,” counsel’s aséistance was not ineffeative where counsel “d;d not seek a
plea agreement that she reasonably believed the prosecutor would reject, and that could not be
reconciled with her client’s version of the facts of the offéns‘e"’), with Martin v. Rose, 717 F.2d
295,296 (6th Cir. 1983) (stating that ineffective assistance pyemised principally on total failure

. of counsel to mount a defense as opposed to the failure to pﬁrsue plea negotiations).

“It is an especially difficult question to define the duty and responsibilities of defense
counsel in the plea bargain proaess. Bargaining is, by its nature, defined to a subs’aantial d‘agree
by personal style, and the alternative courses and tactics of _negotiation are so individual that it
may be neither prudent nor practicable to try to elaborate or define detailed standards for the
proper discharge of defense counsel’s participation inv the f)rocess.” Maslonka v. Hoffner, _

- F3d  ,2018 WL .3849370, at *7 (6th Cir. Aug. 14, 2018) (quoting Frye, 566 U.S. at 144)
(quofation marks omitted) (citation omitted) (alternation omitted)). In this case, like in
Maslonka, even if counsel’s performance was deficient under Petitioner’s version of events (i.e.,
that counsel allowed Petitioner to go to trial on the two counts t(‘). which Petitioner wanted to
pléad guilty and that counsel did so by falsely claiming he would get the gun evidence

suppressed), counsel’s failure to attempt to secure a'plea'agreement as to only Count 5 has not
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been shown to prejudice Pe;(itio_ner.
VPetitioner has not credibly shown that the govemment would have offered é plea deal on
a single gun count given the remaining and significantly more serious charges unaddressed even
under Petitioner’s version of events. See Newland v. United States, 443 F. App’x. 934, 935.(6th
Cir. 201 1) (stating that a defendant must prove he would have taken a plea deal offered by the
government buf for counsel’s deficient performance); see al;o, e.g., Delatorre v. Un‘ited States,
847 F.3d 837, 846 (7th Cir. 2017) (emphasis in original) (“Because Delatorre’s prejudice
argument centefs on his attorney’s _inaBility té secure a plea a;greement for him, Delaforre had to
show%at a min‘imum—that the prosecutor would have actually offered him a aeal had his |
attorney been competent.” (emphasis in original)); Getter v. Smith, No. 12-11705, 2014 WL
320020, at *10 (E.D. Mich. Jan. ‘29, 2014) (“Beéause there is no evidence that the prosecutor
would have offered such a deal to petitioner, he cannot show that counsel was ineffective for
>failing to secure such a deal”); United States v. Cunningham, Nos. 3-97-CR-263-R, 3-01-CR-
1160-R, 2002 WL 1896932, at *4 (N.D. Tex. Aug. 14, 2002) (holding that defendant “prO\}id‘e[d]
nothing to affirmatively show that the government would have entered into any plea agreement”
vor “that she would have entered into such a pléa”); United States v. Hall, 212 F.3d 1016, 1022 ‘
(7th Cir. 2000) (holding “thé successful negotiation of a plea agreement involves factors beyond
the control of counsel, including the cooperation of his client, clearly absent here, as well as the
cooperation of the prosecutor, who has no obligation to offer such an agreement”); Gaines v.
United States, No. 2:10-CV-221, 2:09-CR-52(1), 2014 WL -1267261, at >l“7 (E.D>. Tenn. Mar. 26,
| 2014) (citation omitted)'(ﬁndili_g no ineffective assistance of counéel because “no .constitutional
right was compromised” due to counsel’s “fail[ure] to secure a plea deal”); see al;so Weathe;ford
v. Bursey, 429 U.S. 545, 560-61 (1977) (holding “there is no constitutional right to plea bargain”
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and a prosecutor is under no legal obligation to consider or negotiate a plea with a defendant; the
decision to offér a plea bargain is a matter of prosecutorial discretion).

More significantly, Petitioﬁer’s 120-month sentence on the § 922(g) conviction was
concurrent.with most of the other sentences he received on the other counts he was convicted of,
was shorter than his other sentences, and did not have any appreciable effec_t on Petitioner’s total
aggregate sentence of 500 months. So, even 'viewirig this argument in the light most favorable to
Petitionér, he does not state facts that suggest his sentence would have been shorter of any other
p_rejudice but for ﬁis attorney’s alleged pérformance with regard.‘to plea negotiations or.vlk hié §
922(g)(1) count. Because Petitioner has ﬁot demonstrated that any constitutionally deficient
performance by his counsel prejudiced him, '-he has not satisfied Strickland’s test. The Supreme
Court has emphasized a claimant must establish both prongs of a claim for ineffective assistance
of counsel in order to meet his burd_en, and if either prong is not satisfied the claim must be
rejected. Strickland, 466 U.S. at 69. |

4. Jury Instructions (Petitioner’s Ground 7)'

Petitioner claims counsel insufficiently objected to a jury instruction involving a cell
»phone as an instrumentality in interstate commerce. Petitioner concedes that counselv did object
to the instruction “citing that a cellular telephone being an instrumentality of intgrstate commerce
.is not set law in any of the districts.” [Doc. 142 at Page ID # 1362]. However, Petitioner argues
this objection by his counsel was vague and that a better objection focused on what Congress
intended to fegulate should have been made [id.]. Regardless of the articulation of the objection,
Petitionef can show no prejudice.

Petitioner has raised his cell phone issue many times, in many ways. As noted,

Defendants were convicted of violating the Act in spite of various cell phone objections during
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triai. Defendants also filed post-trial motions to challenge the sufficiency of the evidenceA
proving their “use” of a cellular teléphone in furtherahce, or in the commission of, the offense
[Docs. 96 at Page ID # 498-500; 97 at Page 1D # 524-526]. They also objected post-triai to the
~Court’s instruction that a cellular phone is an instrumentality of interstate commerce [id.].
Petitioner continues to focus on the lack of evidence that either Defendant made telephone calls
on his own cellular telephone in the comrﬁission of, or in furtherance of the commission of, the
-offense [id.]. Unfortunately, Petitioner continues to discount the evidence of telephone calls with
iinst‘ructior_ls fbr delivering ransom rﬁbney, drugs, or the dru.g’supplier himse]f. As‘fhe Court
ruled in both the trial and in the post-trial context, Petitioner’s attempt to limit the definition of
“use” to include only calls made by him on his personal telephone falls short [Do;:. 104 at Page
ID # 563-67]. |

| | Addressing the issues raised on appeal, the Sixth Circuit upheld, among other things, that
the Act did not violate the Commerce Clause, U.S. Const. Art. 1, § 8, cl. 3, é's applied to
Petitionef and Dais, who were both convicted under the Act due to the use of a cellular telephdne
to commit a kicinapping. Dais, 559 F. App’x at 445. The Sixth Circuit found that Congress'had
authority to regulate interstate commerce and that the acﬁons of Petitioner and Dais in forcing
the kidnapping victim to use his own cellular telephone to call his mother to obtain a ransom
constituted the “use” of an instrumentality of interstate commerce within the meaning of the Act
and that they converted the cellular telephone to their purpose of obtaining payment for the
victim;s release and “derived service” from a cellular telephone because it was instrumental in
-obtaining the ransom. Id. at 443. As a. result, Petitioner cannot show prejudice, because, even if
counsel had articulated hisv jury instruction challenge more eloquently, the chéllenge would have

been unsuccessful.
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5. Agent Jz;ckson’s Testimony (Petitioner’s Grounds 8 & 9)

Peﬁtioner contends counsel ihsufﬁcient]y objected to Agent Jackéon’s teétimony about
the credibility of Jordan and Smith, insufﬁcienﬂy objected to Agent Jackson’s testimony about
Jordan’s grand jury testimonj, and failed to properly impeach Agent Jackson [Doc. 142 at Page
ID # 1372-90]. However, the specifically complained-of testimény about the credibility of
Jordan and Smith was elicited by counsel for Dais and was not presented for the truth of the
matter asserted. The initial ‘objection to Agent Jack_son’é testimonsl about Jordan’s grand jury
testimony was ﬁ1ade by the govemmeﬁf’s atfomey'after counéél fér Déis asked Ag’eﬁf Jackson
about Jordan’s testimony, specifically in an attempt to elicit testimony about Jordan’s credibility
[Doc. 122 at Page ID # 811-13]. When Petitioner’s counsel later objectéd to testimony elicited
by the government from Agent Jackson about various statements made by Jordan and Smith, the
objection was overruled.on the basis that they were not being offered for purposes of showing
the contents were true, but to show théy wére consistent [Doc. 122 at Page ID # .840-42]..
Moreover, Jordan testified at trial and was vigorously cross-examined by Petitioner’s counsel
about his testimony at trial and before the grand jury [Doc. 122 at Page ID # 887-919].

Petitioner also contends that trial counsel failed to “properly” impeach Agent Jackson’s
testimony because he allowed Agent Jackson “to explain his inconsistencies.” [Doc. 142 at Page
ID # 1384]. Such decisions about whether and to what éxtent to conduct cross-examination are
strategic and “effectively insulated” from ineffectiveness review. Hurley v. United Stétes, 10 F.
App’x 257, 260 (6th Cir. 2001). Petitioner has not shown that trial .counsel’s performance was -
deficient or that he was prejudiqed in this regard. S_eé Bevil v. United States, Nos. 2:06-CR-52,
2:07-cv-224, 20iO WL 3239276, at *3 (Aug. 16, 2010) (citation omitted) (recognizing th‘at the
“burden of proving ineffective assistance of counsel is on the petitioner”). |
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B. -Di'rect Appeal

Petitioner argues appellate counsel failed to present certain issues on appeal, failed to
challenge the Court’s denial of Petitioner’s post-trial motion for ne§v trial, failed to allege a
constructive amendment of the superseding indictment, and failed to request rehearing of his

~ appeal en banc [Doc. 142 at Page ID # 1332-41, 1353-57].

1. Issues on Appeal (Petitioner’s Ground 1)

Petitioner argues appellate counsel was ineffective for no't arguing on appeal that the
evidepce was insufﬁbient to support his wifness-témpering conviéfidns, because “his actibns i
did not amount to an overt act.” [Doc. 142 at Page ID # 1332]. As argued by the goverﬁmeht,

- however, Petitioner overlooks that his couhsel challenged the sufficiency of the evidence on fhe
murder-for-hire counts. In.reply, Petifioner states he was not addressing the murder-for-hire
count; instead, he contends he took no substantial step toward witness fampering as a]legevd in
Counts 8, 9 and 10 of the superseding indictment [Doc. 168 at Page ID # 1591-96]. |

As argued by the government, Petitioner’s initial complaints about appellate counsel arise
from Petitioner’s disagreement with the issues raised on direct appeal. The decision of which
issues to raise and how to raise those issues onAappeal primarily rests with counsel. Jones v.
Bafnes, 463 U.S. 745, 751 (1983); see also Smith v. Murray, 477 U.S. 527, 536 (1986) (internal
quotation marks omitted) (“Thfe] process of winnowing out weaker arguments on appeal and’ |
focusing on those more likely to prevail, far from Vbeing evideﬁce of incompetence, is the
hallmark of effective appellate advocacy.”); Coleman, 268 F.3d at 430-31. The evidence is clear
that appellate counsel explained to Petitiéner it was counsel’s duty to determine the iss_i_les raised
on appeal [Doc. 156-2 af Page ID # 1492]. While it is possible to -bring.a Strickland
ineffectiveness claim based on appéllate counsel’s failure to raise a particular clafm, “itis
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difficult to demonstrate that counsel was incompetent.” Smith v. Robbins, 528 U.S. 259, 288
(2000) (citing Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986)). “In such cases, the petitioner
must demonstrate that the issue not presented ‘was clearly stronger than issues that counsel did
present.”” Caver v. Straub, 349 F.3d 340, 348 (6th Cir. 2003) (quoting Robbins, 528 U.S. at 289).
Petitioner has not come close to making that showing here.

Petitioner’s distinction in reply makes no difference in practice. In Counts 8§, 9, and 10,
Petitioner was charged with attempting to kill Smith, Jordan, and Watkins with the intent to
bfevent their attendance‘ and testimony at an ofﬁcial proceeding in Vio.l-ation of 18 U.S.C. §
1512(a)(1)(A). In Count 11, Petitioner was charged with attempting to obstruct, influence, and
impede an official proceeding by having witnesses killed in violation of 18 U.S.C. § 1512(c)(2).
Petitioner’s counsel extensively argued the government failed to prove an overt act that could be
considered a “substantial step” with regard to any of these alleged crimes contending that
Petitioner’s conduct did not go beyond mere preparation. As addressed during the trial and again
post-trial, the Court resoundingly rejected this argument finding that thé proof at trial was
sufficient to establish Petitioner engaged in conduct that went well beyond mere preparation
[Doc. 104 at Page ID # 570].

By arguing on appeal that there was no proof of an agreement on the murder-for-hire

| counts, counsel effectively challenged, by extension, the sufficiency of evidence on the witness
tampering and obstruction counts as they. were-based-on-the same evidence. See Dais, 559 F.
App’x at 443-44 (discussing Defendant’s challenge to his murder-for-hire conviction). Nét only
did this Court feject the argument, but the Sixth Circuit also rejected it finding that “in light of
[Petitioner’s] convictions on these Counts being connected to the evidence related to his murder-

for-hire conviction, we conclude that sufficient evidence supports his convictions on Counts 8
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through 11.” Id. at 444. Given this finding, Petitioner has not, and cannot, successfully show that
a challenge to the sufficiency of the evidence on his witness tampering convictions would have
been more likely to succeed than the claims counsel strategically chose to raise on appeal. See
Caver, 349 F.3d at 348.

2. Constructive Amendment (Petitioner’s Ground 2)

Petitioner also argues appellate counsel should have raised the argument that the
kidnapping count was, purportedly, constructively amended when the Court included the phrase
“used or caused to l‘).e used” when discussiﬁg the use of the cell pﬁone in committing the ‘i)ffense
[Doc. 142 at Page ID # 1338-41]. The government responded noting that Dais did raise this
issue on appeal. In reply, Petitioner claims his issue is not the same issue raised on appeal by
Dais, because constructive amendment occurred when, instead of being convicted of his own use
of a cell phone, he was convicted of “causing someone else to use a cell phone” [Doc. 168 at
Page ID # 1597].

A constructive amendment occurs only when “the terms of the indictment are in effect
altered by the presentation of evidence and jury instructions which so modify essential elements
of an offense charged that there is a substantial likelihood that the defendant may have been
convicted of an offense other than that charged in the indictment.” Uhnited States v. Manning,
142 F.3d 336, 339 (6th Cir. 1998) (internal quotation marks omitted) (quoting United States v.
Hathaway, 798 F.2d 902, 910 (6th Cir. 1986)). “To obtain habeas relief in a challenge to a jury
instruction, Petitioner must show that the instruction by itself so infected the entire trial that the
resulting conviction violates due process. Martin v. United States, Nos. 3:07-CR-51—TAV-HBG,
3:14-cv-482-TAV, 2018 WL 1404268, at *2 (E.D. Tenn. Mar. 20, 2018) (internal quotation
marks omitted) (quoting Berry v. Capello, 576 F. App’x 579 (6th Cir. 2014)) (quoting Estelle v.
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McGuire, 502 U.S. 62, 72 (1991))). Petitioner’s claims in this regard are easily disposed of

given that Dais did raise the pertinent issue on appeal, and the Sixth Circuit rejected it. Dais,

559 F. App’x at 448. As a result, Petitioner cannot establish that counsel’s performance was

deficient or that he was prejudiced. See, e.g., Ludwig, 162 F.3d at 459 (“Counsel was not

required to raise meritless arguments to avoid a charge of ineffective assistance of counsel.”)
3. En Banc Rehearing (Petitioner’s Ground 5)

Petitioner also argues counsel fell short of the Strickland standard by not seeking an en
baﬁc rehearing before the.-entire Sixth Circuit [Déc. 142 at Page ID # 13‘53-57]. The govemméht
responded by arguing Strickland cannot apply to a discretionary appeal, and noted that a petition
for a writ of certiorari was filed by counsel. In reply, Petitioner makes much of the fact that he
filed the petition for a writ of certiorari pro se, not counsel [Doc. 168 at Page ID # 1623-24].

Again, this is a distinction without a difference. This argument fails because Petitioner
has no constitutional right to counsel for such a discretionary appeal. Pennsylvania v. Finley,
481 U.S. 551, 555 (1987). “[W]here there is no constitutional right to counsel there can be no
deprivation of effective assistance[.]” Nichols v. United States, 563 F.3d 240, 248 (6th Cir. 2009)
(en banc) (internal quotation marks omitted) (quoting Coleman v. Thompson, 501 U.S. 722, 752
(1991)). “[S]o[,] the failure to file for such review cannot amount to constitutionally ineffective
assistance.” Id. (citing Wainwright v. Torna, 455 U.S. 586, 587-88 (1982)). “[T]he Constitution
does not entitle a defendant to the assistance of counsel for a discretionary appeal,” such as a
petition for rehearing or certiorari. Id. at 248-50 (citations omitted); accord Tolliver v. Sheets,

594 F.3d 900, 929 (6th Cir. 2010).
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C. Remaining Iésues

Given the extensive filings of Petitioner, which egregiously exceed the page limits for
such filings, all remaining claims mentjoned in passing by Petitioner are properly dismissed as
violating the local rules and being inadequately developed. See Short v. United States, 504 F.2d
63, 65 (6th Cir. 1974) (explaining that where “claims are stated in the form of conclusions
without any allegations of facts in support thereof,” a § 2255 motion is “legally insufficient to
sustain review”); O’Malley v. United States, 285 F.2d 733, 735 (6th Cir. 1961) (citation omitted)
(“Coﬁclusions, not substanti.éted by allegations of féct with some probability of verity, are not |
sufficient to warrant a hearing,” much less relief). Moreover, all new claims Petitioner attempts
to raise in his last reply, such as claims of Brady violations and allegations of theft against Agent
Jackson [Doc. 208], are improperly raised. “‘Raising [an] issue for the first time in a reply brief
does not suffice; reply briefs reply to arguments made in the response brief—they do not provide
the moving party with a new opportunity to present yet another issue for the court’s
consideration.”” Scottsdale Ins. Co. v. Flowers, 513 F.3d 546, 553 (6th Cir. 2008) (quoting
Novosteel SA v. United States, 284 F.3d 1261, 1274 (Fed. Cir. 2002)). [See also Doc. 196
(instructing Petitioner not to attempt to raise new issues in reply)].

The Court will, however, briefly address Petitioner’s supplement concerning Rosemond
v. United States, 572 U.S. 65 (2014), which was decided on March 5, 2014, a few days prior to
the issuance of the Sixth Circuit’s opinion on March 14, 2014, in this case. In Rosemond, the
Supreme Court stated that, for liability under an aiding-and-abetting theory, the government must
prove that a defendant “(1) t[ook] an affirmative act in furtherance of [the underlying] offense,
(2) with the intent of facilitating the offense’s commission.” Id. at 71. The Court then applied
that standard to a § 924(c) offense, holding that the first element of aiding-and-abetting liability
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is satisfied if the defendant “facilitat[ed] either the drug transaction or the firearm use (or of
course both).” Id. at 74. “It is inconsequential . . . that his acts did not advance each element of
the offense; all that matters is that they facilitated one component.” Id. At 74-75. To satisfy the
second element of a § 924(c) offense, however, the government must prove that a defendant
intended both the drug trafficking and the firearms possession, i.e., that the defendant “decided to
join in the criminal venture . . . with full awareness of its scope—that the plan calls not just for a
drug sale, but for an armed one.” Id. at 77-78. To form such intent, a defendant must have
“advance khowledge” that “one of his confederates will carry agun.” Id.

Rosemond provides no relief for Petitioner. First, the Court previously rejected
Petitioner’s attempts to challenge a jury instruction involving aiding and abetting kidnapping and
firearms offenses [Doc. 175]. Second, as this Court previously held in addressing post-trial
motions, the testimony of multiple witnesses, including the kidnapping victim himself,
established firearms were used during and in relation to the kidnapping. Smith also described the
Defendants’ drawing of firearms when Jordan was first put in the car by the Defendants. As
noted in its post-trial rulings, this Court found the government presented sufficient evidence
upon which a rational juror could find beyond a reasonable doubt that Defendants used and
carried firearms during and in relation to the kidnapping of Jordan [Doc. 104 at Page ID # 567-
68].

Moreover, a hearing is not required in this case as Petitioner’s factual allegations “cannot
be accepted as true because they are contradicted by the record, inherently incredible, or
conclusions rather than statements of fact.” Arredondo v. United States, 178 F.3d 778, 782 (6th
Cir. 1999) (internal quotation marks omitted) (citation omitted). Petitioner’s bald assertions and

conclusory allegations do not provide sufficient grounds to require an evidentiary hearing.
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Thomas v. United States, 849 F.3d 669, 681 (6th Cir. 2017) (citation omitted). Here, upon
review of the motions, memoranda, responses, re;;lies and other voluminous filings of record, the
Court finds that an evidentiary hearing is not required, because the record conclusively shows
that Petitioner is not entitled to § 2255 relief as a matter of law. See Bryan v. United States, 721
F.2d 572, 577 (6th Cir. 1983) (stating that evidentiary hearing on motion to vacate sentence is
not required to resolve purely legal issues).
VI.  CERTIFICATE OF APPEALABILITY

.AFinally, the Court muéi consider whether to iésue a certificate of app'éalability (“COA”)
should Petitioner file a notice of appeal. Under 28 U.S.C. § 2253(a) and (c)(1), a petitioner may
appeal a final order in a § 2255 case only if he is issued a COA, and a CéA will be issued only
where the applicant has made a substantial showing of the.denial of a constitutional right. 28
U.S.C. § 2253(c)(2). When a claim has been dismissed on the merits, a petitioner must show that
reasonable jurists would find the assessment of the constitutional claim debatable or wrong.
Slack v. McDaniel, 529 U.S. 473, 484 (2000). Petitioner has failed to make a substantial
showing of the denial of a constitutional right, as jurists of reason would not debate the Court’s
findings as to any of Petitioner’s claims. Because Petitioner has failed to make a substantial
showing of the denial of a constitutional right, a COA SHALL NOT ISSUE.
VII. CONCLUSION

For the reasons stated herein, the Court finds that neither an evidentiary hearing nor

discovery is necessary and Petitioner’s 2255 Motion [Doc. 141], including the claims
purportedly set forth in his motion to amend [Doc. 155] and supplements [Docs 159, 160] are
DENIED and DISMISSED WITH PREJUDICE. Petitioner’s motions for discovery of grand
jury and other materials allegedly pertinent to his 2255 Motion [Docs. 174, 191] are also
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- DENIED. Petitioner’s motion to withdraw the motion for sanctions [Doc. 190] is GRANTED,
and the motion for sanctions [Doc. 186] is TERMINATED AS MOOT.

AN APPROPRIATE JUDGMENT ORDER WILL ENTER.

s/ Travis R. McDonough

TRAVIS R. MCDONOUGH
UNITED STATES DISTRICT JUDGE
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Abraham A. Augustin, a federal prisoner proceeding pro se, petitions this court to rehear
its February 1, 2019, order denying his application for a certificate of appealability with respect to
the district court’s denial of his motion to vacate, set aside, or correct his sentence filed under 28
U.S.C. § 2255. In his petition for rehearing, Augustin seeks to relitigate several ineffective-
assistance-of-counsel claims that were raised in his § 2255 motion. He further contends that this
court overlooked his claims involving Brady v. Maryland, 373 U.S. 83 (1963), and Sessions v.
Dimaya, 138 S. Ct. 1204 (2018). We have reviewed the petition and conclude that this court did
not overlook or misapprehend any point of law or fact in denying Augustin’s motion for a
certificate of appealability. See Fed. R. App. P. 40(a)(2).

Accordingly, the petition for rehearing is DENIED.
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