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PER CURIAM.

Affirmed. See Franklin v. State, 258 So. 3d 1239 (Fla. 2018); State v. Michel,

257 So. 3d 3 (Fla. 2018).



No.

IN THE

SUPREME COURT OF THE UNITED STATES

FRANKY JOSEPH, PETITIONER
VS.

STATE OF FLORIDA, RESPONDENT.

On Petition For a Writ of Certiorari to

The Florida Third District Court of Appeal

APPENDIX B

Decision of Florida State Court of Postconviction Court

e



. f

12/17/2018

LA e eneSk S

Miami-Dade Official Records - Print Document

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA |

STATE OF FLORIDA, .- CaseNo: F94-1289
' S o .Judge Hirsch

| Plaintiff, - o o

vs. : ' o '~ - —_
. ~ [FILED]
. FRANKY ST. LOUIS JOSEPH, S

SR OCT 122018
Defendant. e ‘
: A

ORDER GRANTING MOTION TO TERMINATE
RE-SENTENCING HEARING AND DENY POST-CONVICTION RELIER

. THIS CAUSE came before this Court on the State’s Motion to Terminate Re-

sentercing Hearing and request that the Defendant’s. Motion for Post-Cogviction' )

Relief/Correct Illegal Séntence be denied (Motion). This Court, haﬁng reviewéd the
Motion, the Defendant’s response thereto, the‘c;jurf files and records in this case, and
being otherwise fully advised in the premises therein, hereby _grahts the State’s

Motion as fol]ows

: This Court was in the xmdst of conductmg a re- sentencmg hearmg based . = -
upon the Flonda Supreme Court’s decision in Atwell V. State, 197 Se. 3d 1040

(Fla. 2016), In hght of the Florida Supreme Court’s recent decision in State v.

A.Mzchel 'SC16-2187 (Fla. July 12 2018), the prior decision in Atwell is not-

applicable to the instant case. The basis upon whlch this Court ordered the Te-

: sentencmg hearmg no longer ex1sts, and, is precluded by the decision i m Mzchel

In- Michel, the trial court denied a post—convmtlon motion in which the
defendant sought a re-sentencing hearing based on Atwell. The Fourth District
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Court of Appeal reversed and remanded, pursuant to Atwell and ordered a re-

sentencing hearing, whﬂe certlfymg confhct w1th the Fifth Dlstnct Court of

Appeal’s decisions Stalhngs v. State, 198 So 2d 1081(Fla 5 DCA 2017) a.nd
: Wzl]zams v. State, 198 So. 3d 1084). ! The Fourth District’s Michel opinion held:

Our reading of the Florida Supreme Court’s decision in Atwell is that~ - -

* Florida’s existing parole system does not provide the individualized
sentencing consideration required by Miller v. Alabama [citation
omitted]. Thus, as in Atwell, appellant is entitled to be resentenced '+
‘pursuant to the sentencing provisions enacted in Chapter 2014-220, -
Laws of Florida.

The ‘Floﬁda Suprerﬁe Court reveréed“the Fourth District and quashed its
opinion, without any remand for any determmatlon or re- sentencmg Justice

Polston 1ssued the followmg opinion:

As explamed below we hold that - Juvemle
offenders’ sentences of life with the possibility of parole
“after 25 years do not violate the Eighth Amendment of
the United States Constitution as delineated by the
United States Supreme Court in Graham v. Florida, 560
U.S. 48 (2010), Miller v. Alabama, 567 U.S. 460 (2012),
and Virginia v. LeBlanc, 137 S.Ct. 1726. Therefore, such .
juvenile offenders are not entitled to resentencing under
_section 921.1402, Florida Statutes.

I Williams, the Fifth D1stnct, also addrcssmg a sentcnce for ﬁrst-degree murder, for a Juvemle

_of life with parole eligibility after 25 years, remanded the case to the trial court, with directions
to the trial court to determine the PPRD, as the post-conviction record was silent as to that.”

Likewise, in Stallings, where the juvenile’s life sentence for capital sexual battery was parole

eligible, and the status of any currently pending presumptive parole release date was unclear ‘in

the post-conviction record, the Fifth District reversed the trial cotnt’s order denying the post-

_ conviction motion and remanded with directions to determine Appellant’s presumptive parole

L - * release date and the Commission’s recommendations for his parale release date. In Michel, the

defendant had not served the 25 year minimum mandatory and no pprd was mentioned.
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We hold that juvenile offenders’ -sentences of life
with the possibility of . parole -after 25 years under -
Florida’s parole system do- not violate. “Graham’s:
requirement that juveniles . . . have a meaningful

~ opportunity to receive parole.” LeBlanc, 137 S.Ct. at
1729. Therefore, such juvenile offenders are not entitled
to resentencing under section 921.1402, Florida Statutes.
Accordingly, we quash the Fourth District’s decision in -
Michel and approve the Fifth District’s decisions in
Stallings and Williams to the extent that they are
consistent with this opinion. ' '

(Stip op. pp. 2, 9-10)(emphasis added). The above opﬁﬁon by Justice Polston was
- joined in by Justices Canady and Lawson. A fourth justice,  Justice Lewis,
* concurred in the result—reversal and quashing of the Fourth District’s opinion-
without a written opinion.? Three justicesdissentgd; The decision in Michel is
thus that of a majority. - See Art. V, Section 3(a), Florida Constitution. (“The
concurrence of four justices shall be necess'ai'y to. a;'decision ). ‘
While the supreme court’s opinion in Michel was not Jomed by Justice
Lewxs he concurred in result, thus md1catmg he Jomed the supreme court’s |
deczszon quashing Michel, Seée Floridians For A Level Playmg Fieldv. Floridians
'Against Expanded Gambling, 967 So.'2d 832, 834 (Fla. 2007) (explaihing the "
distinction beﬁi/een'opinion and decigfon); see dlso Sah:to;s v. State, -629 So. 2d 83 8,
840 (Fla. 1994). Thus, while the Michel court did not (':reate a binding precedential
opmmn it created a binding dec181on the dlsapproval of Mchel and the approval

of Stalllngs and Wzllzams

2 It should be noted that Justice Lewis had previously joined in Judge Polston_’s_ disseniing
opinion in Atwell. See Atwell, at 197 So.3d 1050-51. That dissenting opinion is incorporated in
Justice Polston’s present ’ opinion in M chel, which also adds the newly issued decision in

LeBlanc
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. The- decision of the Florida’ Supreme Court in Mzchel is bmdmg on ﬂus
| | ~ Court and is dlsposmve of the issue of ; an entltlement to'a re-sentencmg heanng .
The instant case is in the same posture as s Michel, The Defendant’s sentence is

' parole ehglble, w1th a 25 year minimum mandatory, and no PPRD has been - '
determined as yet, because the Defendant has not ﬁmshed servmg the minimum
mandatory part of his sentenoc and has not been interviewed by the Parole
Commission yet. o ‘ S
Michel is currently on rehearing. That decision is, however bmdmg at this
Jjuncture. See Rock . State, 800 So. 2d 298, 299 (Fla. 3d DCA 2001). Thus, this
Court is currently bound by Michel, and hereby terminates the re-sentencing

proceedmg and denies post-conv1ct10n relief. . S " :

SO ORDERED, in chambers in Mram1, MJaml-Dade County Flonda, on this -
the {2 day of October, 2018.

CIRCUIT COURT JUDGE

cC:

‘All counsel of record
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