
1 
 

No. _________________ 
 
 

__________________________________________________________________
______ 

 
IN THE SUPREME COURT OF THE UNITED STATES 

 
________________________________________ 

 
KYLE J. KORTE 

Petitioner 
 

v. 
 

UNITED STATES OF AMERICA 
Respondent 

 
 

__________________________________________________________________
_____ 

 
 

PETITION FOR WRIT OF CERTIORARI TO THE NINTH CIRCUIT COURT 
OF APPEALS 

 
__________________________________________________________________

______ 
 
 

H. Dean Steward 
107 Avenida Miramar, Ste. C 

San Clemente, CA 92672 
deansteward7777@gmail.com 

949-481-4900 
 

Counsel of Record for the Petitioner Korte 



2 
 

 
    QUESTION PRESENTED 
 
  1. Does the “good faith exception” outlined in Illinois v. Krull 480 U.S. 340 

(1987) extend to circumstances where the statute, rather than being “subsequently 

invalidated”- remains valid- but was improperly applied?  Can there be good faith 

if the law is settled? 
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    No. _________________ 

 
__________________________________________________________________
__________________________________________________________________
__________ 
 

IN THE SUPREME COURT OF THE UNITED STATES 
 

________________________________________ 
 

KYLE J. KORTE, Petitioner 
 

v. 
 

UNITED STATES OF AMERICA, Respondent 
 

__________________________________________________________________
_____ 

 
PETITION FOR WRIT OF CERTIORARI TO THE 

9TH CIRCUIT COURT OF APPEALS 
__________________________________________________________________
__________________________________________________________________
____________ 
 
 Petitioner, Kyle J. Korte, respectfully asks that a writ of certiorari issue to 

review the judgment and opinion of the 9th Circuit Court of Appeals, Docket #18-

50051. 
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                                               OPINION BELOW 

 The opinion of the 9th Circuit Court of Appeals, which was published, was 

issued on March 15, 2019, and is attached as Appendix A.  The 9th Circuit declined 

Petitioner’s request for en banc treatment or rehearing on April 23, 2019.  The 

order denying that relief is attached as Appendix B. 

 

JURISDICTION 

 The jurisdiction of this Court is invoked under 28 USC §1254(1). The matter 

seeks redress from an opinion of the 9th Circuit Court of Appeals, dated March 15, 

2019, and attached as Appendix A. 

 

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

 The right of the people to be secure in their persons, houses, papers, and 

effects, against unreasonable searches and seizures, shall not be violated, and no 

Warrants shall issue, but upon probable cause, supported by Oath or affirmation, 

and particularly describing the place to be searched, and the persons or things to be 

seized. 

U.S. Const. amend. IV 
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_____________________ 

18 U.S.C. §2703(d) - Stored Wire And Electronic  Communications Act:  

(d) Requirements for court order.--A court order for disclosure under subsection 

(b) or (c) may be issued by any court that is a court of competent jurisdiction and 

shall issue only if the governmental entity offers specific and articulable facts 

showing that there are reasonable grounds to believe that the contents of a wire or 

electronic communication, or the records or other information sought, are relevant 

and material to an ongoing criminal investigation. In the case of a State 

governmental authority, such a court order shall not issue if prohibited by the law 

of such State. A court issuing an order pursuant to this section, on a motion made 

promptly by the service provider, may quash or modify such order, if the 

information or records requested are unusually voluminous in nature or compliance 

with such order otherwise would cause an undue burden on such provider. 

 

STATEMENT OF CASE 

 In the fall of 2016, three southern California banks were robbed, and a 

fourth experienced an attempted robbery. The attempted robbery was at a 

Bank of America in Playa Vista, on October 7, 2016. The robber came into 
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the bank, noticed "bandit barriers", asked for/demanded money ("Give me 

all your hundreds."), and then left the bank empty handed. 

 The second bank was the Bank of the West in Torrance, where the 

robber used a toy gun, and took $900, after demanding money. The third and 

fourth robberies were both on October 27, 2016. The first of that day 

happened at the Union Bank in Laguna Beach, and the final one occurred at 

the Chase Bank in Seal Beach, later that afternoon.  

 No one identified the robber, no fingerprints or DNA were found, no 

bait bills were recovered and no arrests were made right after the robberies. 

No line-ups were conducted, no confession was taken, and no dye packs 

were used at the banks. [RT 10-19-17, p. 495-97]. 

 Petitioner came to the attention of law enforcement purportedly by a 

sheriff's sergeant, who saw a photo of the masked robber, and thought it 

looked somewhat similar to petitioner in body shape and height . He then 

contacted other law enforcement, which started the investigation of the 

petitioner.  

 On November 4, 2016, the Sheriff's surveillance team placed a hidden 

GPS beacon on the petitioner's car. They sought no warrant for this action. 

Even though petitioner was a state court parolee, his parole conditions said 
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nothing about GPS monitoring or consent to anything like it.  The Sherriff's 

team followed the petitioner for 6 days off and on using the GPS monitor. 

 The same day that the Sheriff's placed the secret GPS on petitioner's 

car, November 4, 2016, the U.S. Attorney's Office filed a "Government's Ex 

Parte Application For An Order Authorizing The Disclosure Of Historical 

Cell Site Information And GPS Information"1, which was granted by a 

Magistrate and the investigators then collected the cell tower information for 

the phone they believed that the petitioner was using during the relevant 

time periods.  

 On November 10, 2016, a law enforcement team followed the 

petitioner to a parking lot in Ventura, California. They arrested him there 

pursuant to an arrest warrant for the bank robberies, without incident.  

 The defense later moved to suppress cell tower information based on 

the lack of a required search warrant. The motion was denied by the district 

                                                 
1 This was not a cop on the beat making this decision, but rather a trained Assistant 

U.S. Attorney, who should have known that  a warrant was needed,  especially in 

light of the state of the law that there was no binding precedent in the Ninth Circuit 

at the time. The AUSA gambled and should have lost. 



10 
 

court [RT 9-29-17, p. 40-41], and the information was used at trial against 

the petitioner. 

   

                            REASONS FOR GRANTING THE PETITION 

   In the lower court opinion in  U.S. v. Korte 918 F3d 750 (9th Cir. 

2019) #18-50051 , the 9th Circuit has created an entirely new exception to the 

exclusionary rule. Illinois v. Krull, 480 US 340 (1987)  allows for good faith 

reliance upon a later invalidated statute. It does not allow for misinterpretation and 

improper application of a still valid statute. Good faith, by definition, does not 

exist if law enforcement relies on a valid statute. The Krull rationale and good faith 

excuse evaporate in the face of the Stored Communications Act's continued 

validity. 

 As this Court explained in Carpenter v. U.S. 138 S.Ct. 2206, 2211 (2018) , 

“An order issued under 2703(d) of the Act is not a permissible mechanism for 

accessing historical cell phone tracking information.  Before compelling a wireless 

carrier to turn over records, the government’s obligation is a familiar one- get a 

warrant.”  

 District Court Judge Illston hit the issue squarely, pre-Carpenter: 
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"...the Court concludes that cell phone users have an expectation of privacy 

in the historical CSLI [cell phone tower information] associated with their 

cell phones, and that society is prepared to recognize that expectation as 

objectively reasonable. Cell phone users do not expect that law enforcement 

will be able to track their movements 24/7 for a sixty-day period simply 

because the users keep their cell phones turned on. That expectation, the 

Court finds, is eminently reasonable." 

In Re: Application 119 F.Supp 3d 1011, 1026 (N.D. Cal 2015) 

 

This Court supported Judge Illston's conclusions in Carpenter v. U.S., supra. 

 However, the 9th Circuit went its own way, and determined that: 

 

"...we hold that CSLI acquired pre-Carpenter is admissible — so long as the 

Government satisfied the SCA’s then-lawful requirements — under Krull’s 

good-faith exception." 

U.S. v. Korte, supra, at p. 759 

 

But this is a huge variance from Krull, as the statute that law enforcement here 

relied upon was (and still is) good law. Law enforcement officials cannot hide 
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behind "good faith" when the law they relied on was clear, made sense, and 

remains valid today. This twisting of good faith to make it fit law enforcement  

needs is a denial of the petitioner's fourth amendment search and seizure rights, 

plus his right to fundamental due process under the 5th Amendment.  

 This Court in Davis v. United States 564 U.S. 229, 231 (2011)  recognized 

that the good faith exception applies to situations where the police "conducted a 

search in objectively reasonable reliance on binding appellate precedent because 

the deterrent effect...in such a case can only be to discourage the officer from 

do[ing] his duty, which was not the kind of deterrence the exclusionary rule seeks 

to foster."  

 The same cannot be said where the law is unsettled in a particular 

jurisdiction, even where persuasive authority may exist in the form of decisions by 

other circuit courts. This is the exact scenario present by petitioner. At the time the 

Assistant U.S. Attorney sought an ex parte order, without probable cause from the 

magistrate judge, there was no precedent in the Ninth Circuit. For the Ninth Circuit 

to now recognize good faith under these facts is creating  an entirely new exception 

to the exclusionary rule, one not supported by and violating the petitioner's Fourth 

Amendment rights. 
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 This Court did not invalidate the SCA [Stored Communications Act, 18 

U.S.C. Chapter 121, § 2701–2712] in Carpenter, and simply ruled that a warrant is 

required for certain types of information. This type of information should be 

accorded a higher level of protection from disclosure from that of other types of 

information. 

 Indeed, before this Court's decision in Davis, supra, the Sixth Circuit had 

also emphasized that “precedent on a given point must be unequivocal” to suspend 

the exclusionary rule. U.S. v. Buford, 632 F.3d 264, 276 n. 9 (6th Cir.2011). And 

the Sixth Circuit was not alone. Other courts of appeals that considered this issue 

before Davis also limited the good-faith exception to binding appellate precedent. 

See Davis, 598 F.3d at 1266; U.S. v. McCane, 573 F.3d 1037, 1045 n. 6 (10th 

Cir.2009) (applying the good-faith exception because “the Tenth Circuit 

jurisprudence supporting the search was settled”); U.S. v. Jackson, 825 F.2d 853, 

866 (5th Cir.1987) (holding that the exclusionary rule “should not be applied to 

searches which relied on Fifth Circuit law” that was subsequently overturned); cf. 

U.S. v. Real Prop. Located at 15324 Cnty. Highway E., 332 F.3d 1070, 1075–76 

(7th Cir.2003) (expressing concern that an extension of the good-faith exception to 

subsequently overruled case law might be “an implicit invitation to officers in the 
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field to engage in the tasks—better left to the judiciary and members of the bar 

more generally—of legal research and analysis”). 

 In 2016 when the cell tower information was revealed to the government in 

this case, cell phone subscribers had a "reasonable expectation of privacy" in their 

location, which cell tower information reveals. Hiding behind good faith under 

these facts is a clear violation of petitioner's Fourth Amendment rights.  

    CONCLUSION 

 For the foregoing reasons, petitioner requests that this Court grant the 

petition for certiorari. Good faith cannot be extended (as the Ninth Circuit did) to 

instances where there was no binding precedent.  

Dated: 7-19-19    

Respectfully  submitted, 

                          /s./ H. Dean Steward 

                          H. Dean Steward 

                          Attorney for Petitioner 

                          Kyle J. Korte 
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