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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[x] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendlx _to

the petitiont and is

- [ ] reported at ; Or,

[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the United States district court appears at Appendlx to

the petition and is

[ 1 reported at __ ; Or,

[ 1 has been designated for publication but is not yet reported; or,
[x] is unpublished.

[ 1 For cases from: state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ' __sor,
[ 1 has been designated for publication but is not yet reported or,
[]is unpubhshed

The opinion of the | , court
appears at Appendix to the petition and is

[ ] reported at : ; OT,

[ 1 has been designated for publication but is not yet reported; or,
[]1s unpubhshed
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JURISDICTION

[x] For cases from federal courts:

The date on which the Um'fed States Court of Appeals decided my case
. was Mar,ch 11, 2019

[ 1 No petition for rehearing was timely filed in my case.

[x] A timély petition for rehearing was denied by the United States Court of
Appeals on the following date: May 28, 20185 , and a copy of the
order denying rehearing appears at Appendix __C

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including : (date) on _ (date)
in Application No. __A :

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ 1 For cases from state courts:

- The date on which the highest state court decided fny case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
: , and a copy of the order denying rehearing

~ appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U.S. C. §1257().

~



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED.
Fifth Amendment Rigﬁh to Due Process.



STATEMENT OF THE CASE

When law enforcement officers searched Duryane Chaney's home
in Detroit, Michigan, they founﬁ a loaded .38 revalvef, cocaine,
heroin, cocaine base, scales and narcotics paraphernalia. Changy
admitted the the gun belonged to him, and that he intended to
distributg the drugs.

The gun was a piohlem for Chaney because, as a convicted felaon
with prior Michigan convictians.for attempted unarmed raobbery
(1981) and assauit with intent to do.great bodily harm and
felonious assault 61992), and é federal convictiqn for conspiracy
to distribute cocaine in 2004, it was a crime for him to posses a
firearm. Mdreover, Chaney was on supervised release for the
federal conviction when the gun and drugs were found in his home
in February 2013.

Chaney uéived indictment and was charged in an information
with being a felan in possession of a firearm (count ane);
possession with intent to distribute cocaine (count two), cocaine
base (count three), and heroin (count four); and paossessing a
firearm in furtherance of a drug trafficking crime (count five).
Count one specified that Chaney maé subject to sentencing under
the Armed Career Criminal Act, 18 U.S.C. § 924(e), based on his
priar convictions, including the 1981 attempted unarmed robbery
_convictioﬁ. Chanéy acknowledged during the arraignment that count
one required a minimum sentence of 15 year's imprisonment.

Cﬁaney'pleaaed guilty4to‘ccunts one and two pursuant to a plea

agreement with the governmeéent, acknowledging again the he was
subject to sentencing under the ACCA. The plea agreement listed

5.
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Chaney's attémpted.unarmed robbery conviction as a prior felony
‘conviction. In exchange for Chaney's guilty plea, the United
States agreed to dismiss the remaining counts, including two drug
. counts and the firearm charge in count five (which carried a
mandatory minimum sentence DfVFive years, consecutive to any
other sentence, up to life imprisonment). Chaney waived appeal if
the sentence did not exceed 235 months imprisunment. |

During the plea colioquy, the district judge again advised
Chaney that count one required a minimum sentence of 15 years'
imprisonment based on his prior felony convictions, including his
attempted unarmed robbery conviction. Chaney told the court he .
had reviewed and discussed the charges, their sentencing ”
conseguences, and the plea agreement with his attorney and that
he had no queétions about them. Chaney admitted he had been
convicted of the prior three felonies listed in the plea
agreement (including the attempted unarmed robbery conviction)
and the his plea required a mandatory minimum sentence of 15
years' imprisonment.

Despite his plea agreement with the United S5tates, and his
plea colloquy with the district judge, Chaney later objected to
counting his attempted unarmed robbery conviction as a predicate
violent felony under the ACCA. Chaney stated four bases faor his
objectiaon: (1) the c;nvictiun occurred befaore the senfencing
guidelineé existed, (2) the charge héd been "pled down'" from
armed rohbery charge and he received a sentence of probation, (3)

there was no physical fdrce used in the crime, and (4) no



documentation showing the conduct underlying his conviction had
been introduced. The government responded that Cﬁaney's objeﬁtion
was a breach of plea agreement and attempted unarmed robbery
gualified under the residual clause of the ACCA in any event. The
court overruled Chaney's Dbjectiﬁn and found the attempted
unarmed robbery gqualifies under the elements clause: "Of course,
a conviction for attempted unarmed robbery does involve the
attempted use or threatened use of physical force. So it
gualifies." The court imposed sentences of 188 months'
imprisonment on the gun charge, and 120 months on the drug
charge, to be served concurrently to each other but consecutive
to his sentence for the supervise release violation. As provided
in the plea agreement, the government moved to diémiss counts
‘three, four and five.

Chaney filed a notice of appeal, despite his waiver, but his
attorney filed a brief pursuant to Anders v. California, 386 U.S5.
738 (1967) and hoved to withdraw. The Sixth Circuit Court of
Appeals accepted the Anders brief, granting counsel's mation to
withdraw, found that Chaney's appeal waiver precluded his appeal,
and affirmed the district court's judgement.

Dhaﬁey‘filed a pro se motion tao vacate‘his sentence pursuént
to 28 U.S.C. § 2255 in December 2015. Chaney argued that this

court's decision in Samuel Johnson v. United States, 133 S.Ct.

2251 (2015), holding the ACCA's residual clause is



unconstitutionally vague, means that his attempted unarmed
robbery conviction no longer qualifies as a violent felaony.
Counsel later appeared for Chaney filed a neu § 2255 motion, and
later withdrew Chaney's pro se filings.

In his new, counsel assisted § 2255 mﬁtiun, Chaney challenged
his 1992 convictions for assault with inteht to do great bodily
harm and felonious assault, as well as his 1981 attempted unarmed
robbery conviction. The United States argued that all three
offenses gualify as a violent felony under the "elements clause"
aof the ACCA. Chaney filed a reply, and three more fiiings in
support of his motion.

The district court denied Chaney's motion to vacate. Revieuwing

Michigan law, and the Sixth Circuit's decision in United States

v. Matheuws, 689 F. App'x 840,844-46 (6th Cir. 2017) (holding
Michigan unarmed robbery qualifies as a violent felony under the
elements clause of the ACCA), the court found that Chaney's
attempted unarmed erbery conviction gualifies as a violent
felony. Citing binding authority from its court, the court found
that Chaney's conviction for assault with intent to do great
bodily harm also qualifies as a violent felony. The district
court therefore denied Chaney's motign to vacate, but -issued a
certificate of appealability anly as toc the question'whether his

attempt unarmed rohbery conviction gualifies as a violent felcny.



Charney filed a timely notice of appeal. he later filed a
notice in the Sixth Circuit stating the he did not seek to expand
the certificate of appealability to additional issues.

N March 11, 2019, the Sixth Circuit issued an opinion denying
COA. Chaney then filed a timely Petition for Rehearing that uwas
ultimately denied and now files this timelv Petition for lWUrit of

Nertiorari.



REASONS FOR GRANTING THE PETITION

H

Petitioner asserts that his 2003 prior conviction for
conspiracy to possess with intent to distribute cﬁcaine was
enhanced under the ACCA as a "serious drug offense" requires the
same categorical approach used in the determination of a violent

felony as United States v. Davis, No. 18-431 (2019).

In Davis, .this Court most recently held that Section
G24(c)(3)(B) is unconstitutionally végué; étating that " a vague
law is no lauw" the vagueness doctrine rest on due process and
separation of powers.

This.CDurt recently applied the doctrine in two cases
involving statutes that bear more than a passing resemblance. to §

924 (e)(3)(B)'s residual clause Johnson v. United States, 576

U.S. , which address the residual clause of the Armed Career

Criminal Act (ACCA), and Sessions v. Dimaya, which addressed the

residual clause of 18 U.S.C. § 16.

The residual clause in each case required judges to use a
"cateﬁurical approach" to determine whether an .offense gualified
as a violent felony or crime of vielence. Judges had to disregard
how the defendant actually committed the offense and instead
imagine the degree of risk thaf would attend the idealized
"ordinary cause" of the offense. Johnson. This Court held in each
case that the imposition of the criminal punishment can not be
made to depend on judge's estimation of the degree of risk posed

by crimes imagined "ordinary case."

10.



Here, petitioner contends that the same vagueness doctrine
used in Davis,must also apply to "serious drug offenses" and that
his petitiﬁn be held in abeyance pending the outcaome of Shular v.,

United States, thus providing petitioner an opportunity to amend

his petition or provide petitioner the appropriate relief in

light of Schular.

CONCLUSION
For all the forgoing reasons Petitioner request that his

petition for Writ of Certiocrari be held in abeyance.

Date: July 15, 2018

Respectfully Submitted,

Duryane Chaney, Pro se
#31678-035

FCI LORETTO

P.0. Box 1000
Cresson, PA 16630

~

11.

.
w



