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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _ B to
the petition and is
[X] reported at __unknown 1o Petitioner : or,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix _ A to
the petition and is
[X] reported at Un/(nown 1o Pe‘f‘f‘l'ione/ ; or,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; or,

[ 1 has been designated for publication but is not yet reported; or,
" [ 1 is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported or,
[ 1 is unpublished.




JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was __ December 2,201

[X] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A . '

The jurisdiction of this Court is invoked undér 28 U. S. C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

\

4

3 -
. Due Frocess = Fourteentl, Ameschment, U:S. const.
2. Effective Assistce of Covmsel = Sixth Amenoment, U.S. const:

_ _3. 28 US.C.§ 2254



STATEMENT OF THE CASE

I. Procedural History

Cooper challenges the Director’s custody of him pursuant to a judgment
and sentence of the 1st Criminal District Court of Dallas County, Texas, in
cause number F-1127720-H, styled The State of Texas v. Demarko Deon
Cooper. SHCR at 73-74.! Cooper was charged by indictment with aggravated
robbery with a deadly weapon with an enhancement paragraph alleging a prior
convietion for delivery of a controlled substance. 1d. at 53. The State also filed
a notice to enhance pumshment alleging a prior conviction for robbery. CR at
13. A jury found Cooper v&gullty as alleged in the indictment, found the
enhancement paragraphs to be true and on May 2012 sentenced him to fifty
years’ imprisonment. /d. at 73; 4 RR 68; Cooper v. State, No. 05-12-00671—
CR, 2013 WL 4568311, *2 ('Tex. App.—Dallas 2013)-(modifyin_g the judgment to
reﬂect that Cooper entered a plea of not true to each of the enhancement
paragraphs).

On August 26, 2013, the Fifth Court of Appeals of Texas modified the
judgment to reflect that Cooper entered a plea of not true to the enhancement

paragraphs, but affirmed the judgment of the trial court in all other aspects in

bl

an unpublished opinion. Cooper v. State, 2013 WL 4568311, *2. Cooper did not

file a petition for discretionary review (“PDR”).. .. - . .~ L S TR

1 “SHCR” refers to the written pleadlngs contained within Ex parte Cooper, No.
82,517-01 (Tex. Crim. App. 2015); “Supp.” refers to the supplemental written
pleadings contained in Cooper’s SHCR; “CR” refers to the Clerk’s Record of pleadings
- and decuments filed with the trial court; “RR” refers to.the Reporter(s Record in
Cooper’s state trial court proceeding in cause no. F-1127720-H, proceeded by. the
volume number and followed by the page number. . .

Y



, Coofer ‘P;Zépp an bt///'m‘{’)on ﬁor §1La+e ww'?‘ of Lméc’a.s co()ovf
clrmuenjing his Con‘[:‘neménf’ os unlawlol on Februar 13, 20/4.
SHCR at 18, The Texas Covrt of Coiminal Appesls ("TcCA®) denred
the Afp}l\ca.ffon w_}‘ﬂ:ou?t weithen order on 06""0(:6/‘ 7,-2015,

Cooper filed o petition for weit of labeas corpus in He United
Shates: Disteict (ourt, For the Northecu District of Texas, Dallas
D}yiﬁiow on Ma'y 5, ZQlé,

IIY. Statement of Facls

 The State 5vmmar:‘zeaﬂ the Lacts presenrted at trial in its brief
to ﬁwj Fitth'Covrt of A}opea.l: of Texas as follows * |

Saleem Lakhani (“Saleem” testibied that he and his fother
Hokin Ali (“Hakim®, owned o comvenience store called “Dash-I,, Gf‘oce/‘)/”
in Garlond, Texas. CIol, at 14-15), Saleens testified that he and his
‘thu‘» arrived hf/’ the Store on gbﬂ‘i)rday Novewlber 12,201l §l;or‘Hy
ofber 7:00 wm. (Td. ot 195 79-80). : ‘

Jusf before 8:00am, n moan . walked into the store pnd Le\ﬂhn
talking to Hakim. (Lo, ot 20). The man was a black wale,
ﬂp}:rox;m}’el‘y pfye peef' ‘(\/‘ve fnches 7"0:/(, '



and weighed between 150 and 170 pounds. (/d. at 24-25.) He was wearing a red baseball cap
and red t-shirt. (/d. at 25.) Saleem noticed that Hakim, who often had difficulty communicating
with customers in English, appeared to be havihg trouble communicating with the man. (/d. at
20.) Saleem decided to go assist his father. (Id.)

As Saleem approached his father and the man, the man pulled out a gun and fired a shot.
({/d.) The man told Saleem to open the cash drawer, but the man would not stop shooting. (Id. at
22.) Saleem believed the man fired four or five shots. (Id. at 23.) The man pointed the gun at
both Saleem and Hakim. (Id.) Saleem tried to reach the button to activate the silent alarm, but
he could not reach it. (/d. at 24.) Saleem testified that as the man was getting cash from the
register, Hakim began to come around the counter. (/d. at 25, 33.) The man dropped the cash
and ran from the store. (/d.) The red cap the robber was wearing Was found by the pollice on the
gfound outside of the store. (Id. at47,59.)

On November 17 , 2011, Saleem observed a photo Iineup. (Id. at 50.) Saleem identified
one of the men from the liﬁ'éup as the robber; however, the man he picked was not»l;etitioper.
(/d. at 52.) On Dgcember 19, 2011, Saleem observed a second photo lineup in which he
1dentified a man as the robber. (Id. at 53.) The.man Saleem identified was Petitioner. (/d. at
107.)

Officer James Rogers (“Ofﬁce} Régérs”)., a senior forensic investi gator with the Garland
Police Department, testified that he was called fo process the scene at the Dash-In Grocery on
November 12, 2011. (/d. at 56—58.)V The items that Officer Rogers collected from the crime
scene included: a cap that was on the pavement behind the building, a bullet jacket from inside

the building, a DNA swab of the counter, currency that was handled by the robber, and a
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cardboard display that was stepped on by the robber. (Id. at 59.) Officer Rogers collected the hat
because he was informed that it fell from the robber’s head when he ran away. (Id. gt 60.)
Officer Rogers was unable to liﬁ any fingerprints from the cash register or a cardboard display.
(Id. at 59.) o
Detective I.C. Hale (“Detective Hale™) Qf the Garland Police Department testified that he
was assigned to iqvestigate thc robbery of the Dash-In Grocery. (Ig{. at 67-68, 70.) At the start
of his investigation, Detective Hale spoke with Saleem and reviewed the surveillance tape from « -
the store. (Id. at 71-72.) Detective Hale was informed that the robber dropped a cap when he
was running from\thp_ store. (Id. at 72.) Detective Hale was able to observe this on the
surveillance video. (Id. at 72.) Witgesses informed the detective that the suspect got into a gold -
Ford Explorer. (Id.) They were able to provide Detective Hale with the license plate niljmber for.
the vehicle. (Id.) Thi§ was Detective Hale’s ﬁrst lead as tq the identity of the robber. (/d. at 75.)
Detective Hale determined that the Ford Explorer belonged to 2 woman named Shawnda g
Williams (“Ms. Williams™). ([d_, at 76.) The address lisfce‘d on the vehicle registration, however,
was not Ms. Willian;s’ current address; th_erefore, Detective Hale asked the Richardson Police
bepartmentfor aésistance 1n locating the vehicle. (1d. at 78.) Detective Yoshida, with th\e
Richa{dson P’olice Department, was abl;e to provide Detective Hale\,wigh the address where the
vehiclfz was seen on November 4, 2011. (Id.) Dgtective Hale located the vehicle and hadthe
Vghicle seized ’qnd ;mpounded on November 16, 2011. (Id. at79.) No ﬁngérprints were found in
the vehicle. ({d. at 81.)
The(dﬁay after Ms. Williams’ vehicle was impounded, she contacted Dctective Hale and

agreed to come to the police department to speak with the detective. (/d. at 78-79.) Ms.

~ -~
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Williams informed Detective Hale that the vehicle belonged to her, but she had loaned it to a
man that she knew as Robert James. (/d. at 81.) Ms. Williams knew which apartment Robert
James stayed in, but she did not know anything else about him. (/d.) Ms. Williams told
Detective Hale that Robert James borrowed the vehicle on the Thursday before the robbery and
returned it the Tuesday after the robbery. (/d.) The day after Detective Hale met with Ms.
Williams, she called him to let him know that the man she knew as Robert James had called her
and told I:er to say she did not know anything about where her car had been. (/d. at 82.)

| Detective Yoshida was able to provide Detective Hale with the name Robert Leon
Simpson (“Mr. Simpson”) for the man that Ms. Williams knew as Robert James. (/d.) Detective
Yoshida also informed Detective Hale that Mr. Simpson had reported a robbery a week or two
before the robbery of the Dash-In Grocery, and fhé suspect in that case was named Daniel Norris
(“Mr. Norris”). (Id.) Detective Yoshida suggested that Mr. Norris might be a person of interest
in the Dash-In Grocery robbe£y. (d.)

Detective Hale testified that at that point in the investigation, both Mr. Simpson and Mr. -

Norris were persons of interest in thg Dash—In Grpcery robbery. (Id. at 8'3 .) Detective IL\Iale
obtained a photo of Mr. Norris and had Sale;em look at a photo lineup containing the photo. (/d.)
Saleezm picked another person’s photo. (/d.) Hakim also looked at the photo lineup, aqd ﬁp
picked Mr. Norﬁs’s photo. ({d.) Detective Hale testi'ﬁed that Mr quris ﬁt the geggral
desc;ripn:_on of the robber. (/d. at 84) An arrest wa\rrant was issued for Mr. quris and Mr. |
Simpson. (/d. at 86, 89.) |

When Mr. Norris was arrested, he spoke with Detective Hale. (Id. at 86.) Detective Hale

showed Mr. Norris the surveillance video from the Dash-In Grocery. (Id.) Mr. Norris informed
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Detective Hale that the man in the video looked like him, but was not him. (/d.) A buccal swab
was collected from Mr. Norris\. (ch1. at 87.) Detective Hale testified that the inve/stigation
continued because Detective Hgle was skeptical about whether he had the right man. (/d. at 88.)
~ As fbr Mr. Simpson, Detective Hale stated that he was in his sixties, did npt fit th¢
description of the shooter, and did not look like the man in the surveillzlnce video. (/d. at 90.)
However, Detective Hale beli'eved that Mr. Simpson was involved in the robbery because Ms.
Williams had loaned him her vehicle. (/d. at 91.) Detective Hale believed that Mr. Simpson may
ha\‘/e been the driver or a passenger at the/timg of the robbery. (/d.) |

Mr. Simpson came to speak with Detective Hale at the police department and provided a
voluntary statement. (/d.) Mr. Simpson informed Detective Hale that he had borrowed Ms.
Williams”’;‘éhicle, and that two men, named “Marco;’ and “Black,” were in the vehicle with him
during the robbery. (Id.)

The man Mr. Simpson referred to as “Black” was identiﬁea as James Wafer (“Mr.
Wafer”). (Id.) Mr. Wafer, who was approximately forty-nine or fifty years old and weighed
between 240 and 2§0 pounds, did not fit the de:scriptionﬂ;o'f the gunman. ({d. at93.) Mr Simpson
also told Detective Hale that the hat that was worn by the shooter belonged to Mr. Wafer. (/d. at
94). Mr. Simpson\identiﬁed “Marco” as the shooter and Mr. Wafer as the drivér. (Id. at 95).

| ML W illié_ms initially identified a‘photograph of a man named DeMarco Crist as the
s.ho;)te-r “Marco.” (Id.at99.) He later tgld Detective Hale that Crist was not the shooter. (Id. at
99, 134.) Mr. Simpson also gave Detective Hale two potential addresses where the shooter could

be found. (/d. at 96.)
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Detective Hale went to-11601 Audelia, an address provided by Mr. Simpson, a’nd
knocke'd on the dqpr of apartment 174. (1d. aﬁlQ3.) The woman who answered the doéor
info;'mpd Detective Hale thgt she believed the man he was lc;oking for stayed at apartment 276.
([d: at {04). Tbe apartment manager also said thﬁt 1t was poss.ible thf: man Detective Hale was
looking for stayed at apartment 276. (1d.)

Detective Hale contacted Dallas Police Ofﬁcer Co{unga, who was familiar with the
apartrhents located at 1 1661 Audelia and a man named “Marco.” (Id. at 105 .) Officer Colunga
put the chation gnder surveillance. (/d.) Through the surveillance, they obtained the name of

iPetigioner, Demarko Cooper. (Id.) Officer Colunga arrested Petitioner. (/d. at 106.)

Deftective Hale obtained a buccal swab from Petitioner. (/d. at 109.) Detective Hale had..
Saleem come back to the police department aﬁd look at a photo lineup that included Petitioner. -
(Id. at 107.) Saleem identiﬁed Petitioner as the shooter. (/d.)

Rachel Burch (“Ms. Burch”), a forensic DNA analyst at the University of North Texas
Center for Human Identification, performed forensic testing on the red baseball cap that was : - -
collected from the crime scene. (/d. at 59, 154.) Ms. Burch testified that she was able to get
DNA results off the cap. (/d. at 158.) Ms. Burch testified there was DNA from more than one
person on the cap. (/d. at 161.) Ms. Burch explained that there was a major contributor and a
minor contributor; meaning that one person contributed more DNA than the other. (/d.) Mr.
Norris was excluded as a contributor. (/d. at 163.) Petitioner “matched the major contributor at

all 15 locations, therefore, he could not be excluded as the major contributor” of the DNA on the

cap. (/d. at 164.) The DNA profile of the major contributor would appear in one out of 466

Page {0



quintillion individuals. (]d. at 165.) Ms. Burch explained that statistic by stating that if there
were 71 billion planet Earths, one person on each planet would have that profile. (/d. at 166.)
On May 3, 2012, the jury convicted Petitioner of aggravated robbery with a deadiy
weapon.

III. Discussion

1. Standard of Review
The pertinent terms of the Antiterrorism and Effective Death Penalty Act of 1996 (the
AEDPA), 28 U.S.C. § 2254 provide:

(d)  An application for writ of habeas corpus on behalf of a person in custody pursuant
to the judgment of a state court shall not be granted with respect to any claim that
was adjudicated on the merits in State court proceedings unless the adjudication of
the claim — "

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the

Supreme Court of the United States; or

2) resulted in a decision that was based on an unreasonable determination of -
the facts in light of the evidence presented in a State court proceeding.

See 28 U.S.C. § 2254(d). Under the “contrary to” clause, a federal habeas court may grant the
writ of habeas corpus if the state court arrives at a conclusion opposite to that reached by the
United States Supreme Court on a question of law or if the state court decides a case differently
from the United States Supreme Court on a set of materially indistinguishable facts. Williams v.
Taylor, 529 U.S. 362, 380-84 (2000). Under the “unreasonable application” clause, a federal
court may grant a writ of habeas corpus if the state court identifies the correct governing legal
principie from the United States Supreme Court’s decisions, but unreasonably qpplies that

principle to the facts of the prisoner’s case. Id.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
X [oreatto S Lare.
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