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‘Case: 17-0888 1:THcutBOT26R G SPapecimenbaaSFikikdBRIAN099 Pagininpfll: 6255092

United States Court of Appeals
For the First Circuit

No. 17-1665
UNITED STATES

Appellee
V.
' THOMAS BOIS

Defendant - Appellant

MANDATE
Entered: May 20, 2019
In accordance with the judgment of April 29, 2019, and pursuant to Federal Rule of
Appellate Procedure 41(a), this constitutes the formal mandate of this Court.
By the Court:

Maria R, Hamilton, Clerk

cc:
Thomas Bois

Jessica L. Conklin
Rachel Yasmin Hemani
Mark David Smith
Cynthia A. Young
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United States Court of Appeals
For the First Circuit

No. 17-1665
UNITED STATES,

Appellee,
V.
THOMAS BOIS,

Defendant, Appellant.

Bgfore

Howard, Chief Tudge,
Thompson and Kayatta, Circuit Judges.

JUDGMENT
Entered: April 29, 2019

After careful review of the parties' filings, we grant the government's motion for summary
disposition and affirm the judgment of the district court. As appellant concedes, the challenge he
raises is foreclosed by circuit precedent. See, e.g., United States v. Fields, 823 F.3d 20, 35 (1st Cir.
2016) ("We thus conclude that . . . Fields's July 2010 [Massachusetts assault with a dangerous
weapon] conviction qualifies as a conviction of a crime of violence under the fotce clause of the

career offender guideline.").

Affirmed
By the Court;
Maria R, Hamilton, Clerk
ce: _
Cynthia A. Young, Rachel Yasmin Hemani, Mark David Smith, J essica L. Conklin, A.003

Thomas Bois
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AQ 2458 (Rev, 02/16) Judgment i a Crintingl Cass

Shoet 1
UNITED STATES DISTRICT COURT
District of Massachusetts
UNITED STATES OF AMERICA. g JUDGMENT IN A CRIMINAL CASE
2 )
THOMAS BOIS ; Case Number; 15-0r-10072-RGS-1
g USM Number: 96588-038
) Mark D. Smith
) Dafendant’s Attomey
THE DEFENDANT: ,
Z pleaded guilty to count(s) 1 of the Indictment on 1/13/2017
[ pleaded nolo contendere to count(s)
which was accepted by the court,
[ was found guilty on count{s)
after g plea of not puilty,
The defendant is adjudicated guilty of thess offenses:
Title & Seetion Nature of foe:\se Offense Ex:gelz Count
ST SRR i S SRR i e S i D R b e ¢ e EedEeentir e T, SEEIESREGE B e TR
HEURS, SEPRGI Y el Pisse o R afrar AR . - TSI ForE
Is '.:.-;J- TR L od g;";:’f{.;é.%; ; - ‘
The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence Is imposed pursuant to

the Sentencing Reform Act of 1984, .

[ The defendant has been found net guilty on count(s)
L3 Count(s) Flis  [Jare dismissed on the motion of the United States,

It is ordered that the defendant must notify the United States attorney for this district within 30 %5{5 of any change of name, residenc
ent are fully paid, Ifordered fo pay restitutio:

ormailing address untilall fmes, restitution, costs, and special assessments imposed by this jud
the defendant must notify the court and United States attorney of material changes ih ecofiomic circumstances,
"8I2pp17

Dateol, siflon of Ju

Sighatute of Judge

Richard G, Stearns, United States ﬁ.-‘siﬁ“t'ﬁm
Name and Title of Judga )

6-20-17,

Dale
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A0 2458 (Rev. 02/16) Judgment in Cminal Case
Sheet 2 — lmprisonment

Judgment—Pago 2 of 7

DEFENDANT: THOMAS BOIS
CASE NUMBER: 16-¢r-10072-RGS-1

IMPRISONMENT

The defendant is hereby commitied to the custody of the Federal Buresy of Prisons to be imptisoned for a total
term of}

108 months.

¥1 The eourt makes the following recommendations to the Burean of Pyisons;

The Court recommends participation in the BOP's Resldential Drug Abuse Program due to the defenidant's substance abuse
histery and based on an informal pre-soreening petformed by the Probation Offics, See page 7 for add1 recommendations.

The defendant is remanded fo the custody of the United States Marshal,

[ The defendans shall strrender to the United States Marshal for this disttict:
0 at 1 am O pm  on .

[J a5 hotified by the United States Marshal,

[ The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:
[ before 2 p.am. on '
[1 asnotified by the United States Matshal,
[7 as notified by the Prabation or Pretrfal Sarvices‘Ofﬁce.

RETURN

1 have exeouted this judzment as follows:

Defendant delivered on to

, with a certified copy of this judgment,

UNITRD STATES MARSHAL
A-005

By

DEPUTY UNITED STATES MARSHAL
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AD 2458 (Rev. 02/16) Judpment in a Ciiminat Case
Sheet 2A — lmptisonment

Judgment—Page < of . I,
DEFENDANT: THOMAS BQIS
CASE NUMBER: 15-¢cr-10072-RGS-1

ADDITIONAL RECOMMENDATIONS BY THE COURT TG THE
BOP:

Tha Court recommends that, If the defendant completes the Residential Drug Abuss Frogram (RDAP}, he shall be
considered for the Bureau of Prlsons' Alternative Community Placement Program allowing him/her to transition fo a
treatment setting 4a an alternative to a Residential Reentry Center prior o relesse,

A-006
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AC 2458 (Rev. 02/16)Judgment in & Criminal Case
Sheet 3 — Supsrvised 5glease —
Judgment-—Page 4 of

L

DEFENDANT: THOMAS BOIS

CASE NUMBER: 16-0~10072-RGS-1
SUPERVISED RELEASKE

Upon release from imprisonment, the defendant shall be on supervised release for a torm of ;
3 years.

The defendant myst report to the probation office in the district to which the defendant is released within 72 hours of release from tht
custody of the Buveau of Prisons.

‘The defendant shall nat commit anothar federal, state or local crims.

The defendant shall not uniawfullg possess & controlled substance, The defendant shall refrain from any u
substance. The defendant shell submit to one drug test within 15 days of releass from imprisonment and a
thereafter; not to exceed 104 tests per year, as directed by the Probation Office,

[1 Theabove drug tegting condition is suspended, based on the court’s determination that the defendant poses a low risk of
future substaroe abuse, (Chack, ifapplicable,)
The defendant shall not possess a fifearm, ammunition, destructive device, ot any other dangerous weapon, (Check, {fapplieable.)

The defendant shall conperate in the collection of DNA s ditgeted by the probation officer, (Cheok, ifapplicatie)

'The defendant shall comply with the requivements of the Sex Offender Registration and Notification Act (42 U.8,C. § 16901, ef seq,
as directed by the rubat&g offiper, thzqsureau of Prisons, or any state sexg offender registeation agency hg whith he gr she reside;q ).
waorks, Is a student, or was convicted of a qualifying offense, (Check, {fapplicable.)

tilawfill use of a controtled
t least two periodic drug tests

¥
"
0

{0 The defendant shall participate in an approved program for domestic violence. (Cleck, f applicabls,)
If this judgment imposes a fine or restitution, it is a condition of supervised rolease that the defendant pay in accordance with the
Schedule of Paymehts sheet of this judgment, :
The defendant must comply with the standard conditions that hgve been adopted by this court as well as withany additional condition
on the attached page.
STANDARD CONDITIONS OF SUPERVISION

the defendant shall not leave the Judiclal disirict without the permission of the sourt or probation officer;
2)  the defendant shall report to the probation officer in a manner and frequency ditected by the court or probation officer; -
3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer; -

4)  the defendant shall support his or her dependents and meet other family responsibilities;

5) the def%t}dant shall work regularly at a lawful occupation, unless exoused by the probation officer for schooling, ttaining, or othe
acoeptable rensons; .

the defendant shall notify the probation officer at least ten days prier to any change i residence or emiployment;

7} the defendant ahall reftain from excessiye uﬁe of aleohol and shall not purchase, possess, use, distribute, or administer any
controlled substance or any paraphernalia related to any controlled substances, except as prescribed by & physician;
the defendant shall not frequent places where controlled snbstances are illegally sold, used, distributed, ot administered;

B)
9)  the defendant shall not assoofate with any persons en%a%ed in t,ct‘,_rimirm] activity and shall not associste with any person convieted of .
afion officer;

felony, unless granted permission to do $o by the pro
r her at any time at home or elsewhere and shall permit confiscation of an:

10)  the defendant shall permit a probation offieer fo visit him v
coniraband abserved in plain view of the probation officer;

)  the defendant shall notify the probation officer within seventy-two hours of being arrested or gquestioned by a law enforcement officer

12)  the defondang shall not enter into any agreenent to act as an informer or a special agent of a taw enforoement aﬁp%vﬁthout the

permission of the court; and

13}  esdirected by the probation officer, the defendant shall notify third parties of risks that may be ocosloned by the defendant’s crim
record or a)r,sm:a? history or oharacteristics and shall penfxsayit the 1Iwobat:irm ofticer to rgake su%h notiﬁcg,tl}ugs gn% tgncofx%?x[g%

defendant's compliance with such notification requirement,

1

6)
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AD 2458 (Rov. 02/16) Judgment in 5 Crimiial Crse
Sheet JA — Supatvised Release
Judgment—Page __ 5 of 7

DEFENDANT: THOMAS BOIS
CASE NUMBER: 18-0r-10072-RGS-1

ADDITIONAL SUPERVISED RELEASE TERMS

The defendant shall reside for a period of up to 8 months, or untll you secure a residence approved by the Probation
Offloe, in & Resldential Re-Enfry Center, and must observa the rules of that faciiity,

The defendant must parficipate In a program for substance abuse counseling as diracted by tha Probatlon Office, which
program may include testing, not to exosed 104 drug tesls per yesr {o determing whether you have reveried to the use of

alcohol or drugs,
The defendant must participate In a mental health treatment program, to Include anger mahagement and gambling
treatment, as directed by the Probation Office. .

The defendant must take all medications as directed hy your mental health treatment provider,

The defendant is prohiblted from participating in.any gambling activities, including casine gambling, on-line gambling,
lotterles, instant scratch tickets, Keno, and any sther activities simllar in nature.

Yau shalf be required to contribute to the costs of evaluation, treatment, programming, and/or menitoting (s¢e conditions
ghove), based on the ability to pay or avaliability of third-party payrient. ,

Additionally, the Coutt makes a Judiclal recommendation that the defendant participate in the Probation Office's CARE
Program duting the term of supervised release if desmed to be an sppropriate candidate.

The defendant shall not consume any alooholic baverages.

A-008
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AQ 2458 (Rev, 02/16) Iudgment in a Crimlnal Case
Sheet 5— Criminal Monetary Penaities

Judgmment — Page 6 of

DEFENDANT: THOMAS BOIS

CASE NUMBER: 16-0r-10072-RGS-1
CRIMINAL MONETARY PENALTIES

The defendant must pay the total eriminal monetary penalties under the schedule of payments on Sheet 6.

Restitution

Asgessment Fine
TOTALS § 100,00 $ ‘ §

[d The determination of restitution is deforred until . An Amended Judgment in a Criminal Case (40 245¢) will be enterec

after such determination, '

[7 The defendant must make restitutlon (including community restitution) to the following payees in the umount Hsted below.

If the defendant makes a partial payment, each pagee shal] receive an approximately proportioned gaya]m‘e&t), n%gét;sri]sg?gtiitﬁsd no‘g';%rg\;i%%

& priority order or percentags payment column below, However, pursuant to 18°U.8,C, § 3664
?efo%e thefy United Staptes ia pa%d.P Ymet el o purstant ta § .

Name of Payee
e R T DOy !

- +
RO
[ o

-t

[XE

JTotal Loss* . Restitation Ordered Priority or Percentage

0.00 5 0.00

TOTALS §

[0 Restitution amount ordersd pursuant to plea agreement §

The defendant must pay interest on restitution and r fine of mote than $2,500, untess the restitutlon or fine is paid in full before the

]
fifteenth day after the date of the judgment, pursuant to 18 US.C. § 3612(f), All of the payment aptions on Sheet 6 may be subject
to penaltles for delinquency and default, pursuant to 18 U.S.C, § 3612(g),

[0 The court determined that the defandant does not have the ability to pay interest and it is ordered thet; A-009

{7 the interest requivement {s walved forthe [7] fine [ restltution,
(1 the interest requirement forthe [ fine [J restitution is modified as follows;

¥ Findings for the tota) amount of losges are required under Chapters 1094, 110, 110A, and 113A of Title 18 for offenses committed on ot afte
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Sheet 6 -— Schedule of Payments
7 of 7

Judgment — Page

DEFENDANT: THOMAS BOIS
CASE NUMBER: 16-ct-10072-RGS-1

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A 1 Lumpsumpaymentof$ 100,00 due immediately, balance dug

[ not later than s 0r
A Inaccordance 0¢ OD [J Bo 4 Fhelowor

g, O D, or  [JFbelow) ot

Payment to begln immedately (may be combined with
(e.g, weekly, monthly, guarterly) instailments of § over a period of
(e.g., months or years), to commencs fa.8., 30 or 60 days) after the data of this judgment; or

(e.g., waekly, monihly, guarterly} Installments of § over a period of
(e.2.. 30 ok 60 days)-after release from imptisonmient to a

O

Payment in equal

O

D [ FPaymentinequal
(e.g., months or years), 10 commence

term of supervisfon; ar

E [J Payment during the term of supervised releasa wit! commence within (2.2, 30 ar 60 days) after relenge from
Imprisonment. The court will set the payient plan based on an assessment of the defendant's ability to pay at that time; or

r Special instructions regarding the payment of criminal monetary penalties:

The deféﬁdant shali pay the special assessment of $100.00, immediately, or it shall be made according fo the
requirements of the Federal Bureau of Prisons’ lnmate Financlal Responsibility Program while the defendant (s
Incaréerated and according to & court-ordered repayment schedule established by the Court In consultation with

the probation offlcer, during the term of supervised ralegse,

- Unless the coutt has expressly orderad otherwiss, if this judgment imposes imprisonment, payment of oriminal monetary penalties is due durin
the periad of i risonlx’nrexgt.y. crimina mo'neta:y" er%alﬁes, e};)ccept thgsa paymenltjsynn-?ade through the Fedmr};r Bureau of Prisons
Inmate Financial Responsibility Program, are made fo the clerk of the cowrt,

The defendant shall recelve credit for all payiments previously made toward any criminal monetary penalties imposed.

1 Joint and Several

Defendant and Co-Defendant Names and Case Numbers (fneluding defendant mumber), Total Amount, Jolnt and Several Amount,
and corresponding payes, if approptiate.

[0 The defendant shall pay the cost of prosecution.

|

The defendant shall pay the following court cost(s);
12! The defendant shall forfeit the defendant’s Interest In the following property to the United States: A-010 )

See attached Final Order of Fotfailurs,

Payments shall be applied in the following otder: (1) pssessment, (2) restitution prineipal, (3) restitutlon interest, (4) fine pgincipal,



§ 15B. Assault with dangerous weapon; victim sixty or older;..., MA ST 265 § 15B

Massachusetts General Laws Annotated
Part IV. Crimes, Punishments and Proceedings in Criminal Cases (Ch. 263-280)
Title I. Crimes and Punishments (Ch. 263-274)
Chapter 265. Crimes Against the Person (Refs & Annos)

M.G.L.A, 265 § 15B
§ 15B. Assault with dangerous weapon; victim sixty or older; punishment; subsequent offenses

Effective: August 13, 2014
Currentness

(a) Whoever, by means of a dangerous weapon, commits an assault upon a person sixty years or older, shall be punished by
imprisonment in the state prison for not more than five years or by a fine of not more than one thousand dollars or imprisonment
in jail for not more than two and one-half years.

Whoever, after having been convicted of the crime of assault upon a person sixty years or older, by means of a dangerous
weapon, commits a second or subsequent such crime, shall be punished by imprisonment for not less than two years. Said
sentence shall not be reduced until one year of said sentence has been served nor shall the person convicted be eligible for
probation, parole, furlough, work release or receive any deduction from his sentence for good conduct until he shall have served
one year of such sentence; provided, however, that the commissioner of correction may, on the recommendation of the warden,
superintendent, or other person in charge of a correctional institution, or the administrator of a county correctional institution,
grant to said offender a temporary release in the custody of an officer of such institution for the following purposes only: to
attend the funeral of next of kin or spouse; to visit a critically ill close relative or spouse; or to obtain emergency medical
services unavailable at said institution. The provisions of section eighty-seven of chapter two hundred and seventy-six relative
to the power of the court to place certain offenders on probation shall not apply to any person 18 years of age or over charged
with a violation of this subsection.

For the purposes of prosecution, a conviction obtained under subsection (a) of section fifteen A or paragraph (a) of section 18
shall count as a prior criminal conviction for the purpose of prosecution and sentencing as a second or subsequent conviction.

(b) Whoever, by means of a dangerous weapon, commits an assault upon another shall be punished by imprisonment in the
state prison for not more than five years or by a fine of not more than one thousand dollars or imprisonment in jail for not
more than two and one-half years.

Credits
Added by St.1955, ¢. 112, Amended by St.1981, c. 678, § 2; St.1995, c. 297, § 6; St.2014, c. 284, § 79, eff. Aug. 13, 2014,

Notes of Decisions (113)

M.G.L.A. 265 § 15B, MA ST 265 § 15B
Current through Chapter 23 of the 2019 1st Annual Session

Eund of Document © 2019 Thomson Reuters. No claim te original U.S. GovcrAmQt]\ﬂorks.

WESTLEW  © 2018 Thomson Feuters. Mo olaim to origingl U.3. Gavemment Works.



§ 1254. Courts of appeals; certiorari; certified questions, 28 USCA § 1254

United States Code Annotated
Title 28, Judiciary and Judicial Procedure (Refs & Annos)
Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 81. Supreme Court (Refs & Annos)

28 U.S.C.A. § 1254
§ 1254. Courts of appeals; certiorari; certified questions

Currentness

Cases in the courts of appeals may be reviewed by the Supreme Court by the following methods:

(1) By writ of certiorari granted upon the petition of any party to any civil or criminal case, before or after rendition of
judgment or decree;

(2) By certification at any time by a court of appeals of any question of law in any civil or criminal case as to which instructions
are desired, and upon such certification the Supreme Court may give binding instructions or require the entire record to be
sent up for decision of the entire matter in controversy.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 928; Pub.L. 100-352, § 2(a), (b), June 27, 1988, 102 Stat. 662.)

Notes of Decisions (518)

28 U.S.C.A. § 1254,28 USCA § 1254
Current through PL., 116-29.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.

A-012
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§ 922, Unlawful acts, 18 USCA § 922

United States Code Annotated
Title 18. Crimes and Criminal Procedure (Refs & Annos)
Part I. Crimes (Refs & Annos)
Chapter 44. Firearms (Refs & Annos)

18 US.C.A. § 922
§ 922, Unlawful acts

Currentness

(a) It shall be unlawful--
(1) for any person--

(A) except a licensed importer, licensed manufacturer, or licensed dealer, to engage in the business of importing,
manufacturing, or dealing in firearms, or in the course of such business to ship, transport, or receive any firearm in interstate

or foreign commerce; or

(B) except a licensed importer or licensed manufacturer, to engage in the business of importing or manufacturing
ammunition, or in the course of such business, to ship, transport, or receive any ammunition in interstate or foreign

commerce,

(2) for any importer, manufacturer, dealer, or collector licensed under the provisions of this chapter to ship or transport in
interstate or foreign commerce any firearm to any person other than a licensed importer, licensed manufacturer, licensed
dealer, or licensed collector, except that--

(A) this paragraph and subsection (b)(3) shall not be held to preclude a licensed importer, licensed manufacturer, licensed
dealer, or licensed collector from returning a firearm or replacement firearm of the same kind and type to a person from
whom it was received; and this paragraph shall not be held to preclude an individual from mailing a firearm owned in
compliance with Federal, State, and local law to a licensed importer, licensed manufacturer, licensed dealer, or licensed

collector;

(B) this paragraph shall not be held to preclude a licensed importer, licensed manufacturer, or licensed dealer from
depositing a firearm for conveyance in the mails to any officer, employee, agent, or watchman who, pursuant to the
provisions of section 1715 of this title, is eligible to receive through the mails pistols, revolvers, and other firearms capable
of being concealed on the person, for use in connection with his official duty; and

(C) nothing in this paragraph shall be construed as applying in any manner in the District of Columbia, the Commonwealth
of Puerto Rico, or any possession of the United States differently than it would apply if the District of Col (Saiag the
Commonwealth of Puerto Rico, or the possession were in fact a State of the United States; .

WESTLAW © 2019 Thomson Reuters. No alaim to aricinal 1 S Gavarnment \Warke



§ 922. Unlawful acts, 18 USCA § 922

(3) for any person, other than a licensed importer, licensed manufacturer, licensed dealer, or licensed collector to transport
into or receive in the State where he resides (or if the person is a corporation or other business entity, the State where it
maintains a place of business) any firearm purchased or otherwise obtained by such person outside that State, except that this
paragraph (A) shall not preclude any person who lawfully acquires a firearm by bequest or intestate succession in a State
other than his State of residence from transporting the firearm into or receiving it in that State, if it is lawful for such person
to purchase or possess such firearm in that State, (B) shall not apply to the transportation or receipt of a firearm obtained
in conformity with subsection (b)(3) of this section, and (C) shall not apply to the transportation of any firearm acquired in
any State prior to the effective date of this chapter;

(4) for any person, other than a licensed importer, licensed manufacturer, licensed dealer, or licensed collector, to transport in
interstate or foreign commerce any destructive device, machinegun (as defined in section 58435 of the Internal Revenue Code
of 1986), short-barreled shotgun, or short-barreled rifle, except as specifically authorized by the Attorney General consistent

with public safety and necessity;

(5) for any person (other than a licensed importer, licensed manufacturer, licensed dealer, or licensed collector) to transfer,
sell, trade, give, transport, or deliver any firearm to any person (other than a licensed importer, licensed manufacturer, licensed
dealer, or licensed collector) who the transferor knows or has reasonable cause to believe does not reside in (or if the person is
a corporation or other business entity, does not maintain a place of business in) the State in which the transferor resides; except
that this paragraph shall not apply to (A) the transfer, transportation, or delivery of a firearm made to carry out a bequest
of a firearm to, or an acquisition by intestate succession of a firearm by, a person who is permitted to acquire or possess a
firearm under the laws of the State of his residence, and (B) the loan or rental of a firearm to any person for temporary use
for lawful sporting purposes;

(6) for any person in connection with the acquisition or attempted acquisition of any firearm or ammunition from a licensed
importer, licensed manufacturer, licensed dealer, or licensed collector, knowingly to make any false or fictitious oral or written
statement or to furnish or exhibit any false, fictitious, or misrepresented identification, intended or likely to deceive such
importer, manufacturer, dealer, or collector with respect to any fact material to the lawfulness of the sale or other disposition
of such firearm or ammunition under the provisions of this chapter;

(7) for any person to manufacture or import armor piercing ammunition, unless--

(A) the manufacture of such ammunition is for the use of the United States, any department or agency of the United States,
any State, or any department, agency, or political subdivision of a State;

(B) the manufacture of such ammunition is for the purpose of exportation; or

(C) the manufacture or importation of such ammunition is for the purpose of testing or experimentation and has been
authorized by the Attorney General;

(8) for any manufacturer or importer to sell or deliver armor piercing ammunition, unless such sale or delivery--

A-014

WESTLAW © 2019 Thomson Reuters. Mo claim to original U.S. Government Works, 2



§ 922, Unlawful acts, 18 USCA § 922

(A) is for the use of the United States, any department or agency of the United States, any State, or any department, agency,
or political subdivision of a State;

(B) is for the purpose of exportation; or

(C) is for the purpose of testing or experimentation and has been authorized by the Attorney General; 1

(9) for any person, other than a licensed importer, licensed manufacturer, licensed dealer, or licensed collector, who does not
reside in any State to receive any firearms unless such receipt is for lawful sporting purposes.

(b) It shall be unlawful for any licensed importer, licensed manufacturer, licensed dealer, or licensed collector to sell or deliver--

(1) any firearm or ammunition to any individual who the licensee knows or has reasonable cause to believe is less than
eighteen years of age, and, if the firearm, or ammunition is other than a shotgun or rifle, or ammunition for a shotgun or rifle,
to any individual who the licensee knows or has reasonable cause to believe is less than twenty-one years of age;

(2) any firearm to any person in any State where the purchase or possession by such person of such firearm would be in
violation of any State law or any published ordinance applicable at the place of sale, delivery or other disposition, unless the
licensee knows or has reasonable cause to believe that the purchase or possession would not be in violation of such State
law or such published ordinance;

(3) any firearm to any person who the licensee knows or has reasonable cause to believe does not reside in (or if the person
is a corporation or other business entity, does not maintain a place of business in} the State in which the licensee's place of
business is located, except that this paragraph (A) shall not apply to the sale or delivery of any rifle or shotgun to a resident
of a State other than a State in which the licensee's place of business is located if the transferee meets in person with the
transferor to accomplish the transfer, and the sale, delivery, and receipt fully comply with the legal conditions of sale in both
such States (and any licensed manufacturer, importer or dealer shall be presumed, for purposes of this subparagraph, in the
absence of evidence to the contrary, to have had actual knowledge of the State laws and published ordinances of both States),
and (B) shall not apply to the loan or rental of a firearm to any person for temporary use for lawful sporting purposes;

(4) to any person any destructive device, machinegun (as defined in section 5845 of the Internal Revenue Code of 1986),
short-barreled shotgun, or short-barreled rifle, except as specifically authorized by the Attorney General consistent with
public safety and necessity; and

(5) any firearm or armor-piercing ammunition to any person unless the licensee notes in his records, required to be kept
pursuant to section 923 of this chapter, the name, age, and place of residence of such person if the person is an individual, or
the identity and principal and local places of business of such person if the person is a corporation or other business entity.

Paragraphs (1), (2), (3), and (4) of this subsection shall not apply to transactions between licensed importers, licensed
manufacturers, licensed dealers, and licensed collectors. Paragraph (4) of this subsection shall not apply to a sale AT éil'gfery
to any research organization designated by the Attorney General.
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(c) In any case not otherwise prohibited by this chapter, a licensed importer, licensed manufacturer, or licensed dealer may sell
a firearm to a person who does not appear in person at the licensee's business premises (other than another licensed importer,

manufacturer, or dealer) only if--

(1) the transferee submits to the transferor a sworm statement in the following form:

“Subject to penalties provided by law, I swear tha‘, in the case of any firearm other than a shotgun or a rifle, I am twenty-one
years or more of age, or that, in the case of a shotgun or a rifle, I am eighteen years or more of age; that I am not prohibited
by the provisions of chapter 44 of title 18, United States Code, from receiving a firearm in interstate or foreigh commerce;
and that my receipt of this firearm will not be in violation of any statute of the State and published ordinance applicable to the
locality in which I reside. Further, the true title, name, and address of the principal law enforcement officer of the locality to
which the firearm Will Be dEHVETEQ GIE ..ciciiciiiiimiiiieiiine et eteas st e tasaeresssbesdrbesassasessbbesssseetestartsesresessosesstssastosesassess

Signature ........ Date ........ i

and containing blank spaces for the attachment of a true copy of any permit or other information required pursuant to such
statute or published ordinance; '

(2) the transferor has, prior to the shipment or delivery of the firearm, forwarded by registered or certified mail (return receipt
requested) a copy of the sworn statement, together with a description of the firearm, in a form prescribed by the Attorney
General, to the chief law enforcement officer of the transferee's place of residence, and has received a returm receipt evidencing
delivery of the statement or has had the statement returned due to the refusal of the named addressee to accept such letter in
accordance with United States Post Office Department regulations; and

(3) the transferor has delayed shipment or delivery for a period of at least seven days following receipt of the notification
of the acceptance or refusal of delivery of the statement.

A copy of the sworn statement and a copy of the notification to the local law enforcement officer, together with evidence of
receipt or rejection of that notification shall be retained by the licensee as & part of the records required to be kept under section

923(g).

(d) It shall be unlawful for any person to sell or otherwise dispose of any firearm or ammunition to any person knowing or
having reasonable cause to believe that such person--

(1) is under indictment for, or has been convicted in any court of, a crime punishable by imprisonment for a term exceeding

one year;
(2) is a fugitive from justice;

(3) is an unlawful user of or addicted to any controlled substance (as defined in section 102 of the Controlled Substances
Act (21 U.S.C. 802));

A-016

(4) has been adjudicated as a mental defective or has been committed to any mental institution;
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(5) who, being an alien--
(A) is illegally or unlawfully in the United States; or

(B) except as provided in subsection (v)(2), has been admitted to the United States under a nonimmigrant visa (as that term
is defined in section 101(a)(26) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(26)));

(6) who 2 has been discharged from the Armed Forces under dishonorable conditions;
(7) who, having been a citizen of the United States, has renounced his citizenship;

(8) is subject to a court order that restrains such person from harassing, stalking, or threatening an intimate partner of such
person or child of such intimate partner or person, or engaging in other conduct that would place an intimate partner in
reasonable fear of bodily injury to the partner or child, except that this paragraph shall only apply to a court order that--

(A) was issued after a hearing of which such person received actual notice, and at which such person had the opportunity
to participate; and

(B)(i) includes a finding that such person represents a credible threat to the physical safety of such intimate partner or
child; or

(ii) by its terms explicitly prohibits the use, attempted use, or threatened use of physical force against such intimate partner
or child that would reasonably be expected to cause bodily injury; or

(9) has been convicted in any court of a misdemeanor crime of domestic violence.

This subsection shall not apply with respect to the sale or disposition of a firearm or ammunition to a licensed importer, licensed
manufacturer, licensed dealer, or licensed collector who pursuant to subsection (b) of section 925 of this chapter is not precluded
from dealing in firearms or ammunition, or to a person who has been granted relief from disabilities pursuant to subsection
(c) of section 925 of this chapter.

(e) It shall be unlawful for any person knowingly to deliver or cause to be delivered to any common or contract carrier for
transportation or shipment in interstate or foreign commerce, to persons other than licensed importers, licensed manufacturers,
licensed dealers, or licensed collectors, any package or other container in which there is any firearm or ammunition without
written notice to the carrier that such firearm or ammunition is being transported or shipped; except that any passenger who
owns or legally possesses a firearm or ammunition being transported aboard any common or contract carrier for movement with
the passenger in interstate or foreign commerce may deliver said firearm or ammunition into the custody of the pilot, captain,
conductor or operator of such common or contract carrier for the duration of the trip without violating any of the proyisions
of this chapter. No common or contract carrier shall require or canse any label, tag, or other written notice to be péégdf on the
outside of any package, luggage, or other container that such package, luggage, or other container contains a firearm.
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(1) It shall be unlawful for any common or contract carrier to transport or deliver in interstate or foreign commerce any
firearm or ammunition with knowledge or reasonable cause to believe that the shipment, transportation, or receipt thereof would

be in violation of the provisions of this chapter.

(2) It shall be unlawfiil for any common or contract carrier to deliver in interstate or foreign commerce any firearm without
obtaining written acknowledgement of receipt from the recipient of the package or other container in which there is a firearm.

(g) It shall be unlawful for any person--
(1) who has been convicted in any court of, a crime punishable by imprisonment for a term exceeding one year;
(2) who is a fugitive from justice;

(3) who is an unlawful user of or addicted to any controlled substance (as defined in section 102 of the Controlled Substances
Act (21 U.S.C, 802));

(4) who has been adjudicated as a mental defective or who has been committed to a mental institution,
(5) who, being an alien--
(A) is illegally or unlawfully in the United States; or

(B) except as provided in subsection (y)(2), has been admitted to the United States under a nonimmigrant visa (as that term
is defined in section 101(a)(26) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(26)));

(6) who has been discharged from the Armed Forces under dishonorable conditions;
(7) who, having been a citizen of the United States, has renounced his citizenship;

(8) who is subject to a court order that--

(A) was issued after a hearing of which such person received actual notice, and at which such person had an opportunity
to participate;

(B) restrains such person from harassing, stalking, or threatening an intimate partner of such person or child of such intimate
partner or person, or engaging in other conduct that would place an intimate partner in reasonable fear of badilyyigjury
to the partner or child; and
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(O)(i) includes a finding that such person represents a credible threat to the physical safety of such intimate partner or
child; or

(i) by its terms explicitly prohibits the use, attempted use, or threatened use of physical force against such intimate partner
or child that would reasonably be expected to cause bodily injury; or

(9) who has been convicted in any court of a misdemeanor crime of domestic violence,

to ship or transport in interstate or foreign commerce, or possess in or affecting commerce, any firearm or ammunition; or to
receive any firearm or ammunition which has been shipped or transported in interstate or foreign commerce.

(h) It shall be unlawful for any individual, who to that individual's knowledge and while being employed for any person described
in any paragraph of subsection (g) of this section, in the course of such employment--

. (1) to receive, possess, or transport any firearm or ammunition in or affecting interstate or foreign commerce; or
(2) to receive any firearm or ammunition which has been shipped or transported in interstate or foreign commerce.

(i) It shall be unlawful for any person to transport or ship in interstate or foreigh commerce, any stolen firearm or stolen
ammunition, kniowing or having reasonable cause to believe that the firearm or ammunition was stolen.

() It shall be unlawful for any person to receive, possess, conceal, store, barter, sell, or dispose of any stolen firearm or stolen
ammunition, or pledge or accept as security for a loan any stolen firearm or stolen ammunition, which is moving as, which is a
part of, which constitutes, or which has been shipped or transported in, interstate or foreign commerce, either before or after it
was stolen, knowing or having reasonable cause to believe that the firearm or ammunition was stolen.

(k) It shall be unlawful for any person knowingly to transport, ship, or receive, in interstate or foreign commerce, any firearm
which has had the importer's or manufacturer's serial number removed, obliterated, or altered or to possess or receive any firearm
which has had the importer's or manufacturer's serial number removed, obliterated, or altered and has, at any time, been shipped

or transported in interstate or foreign commerce.

(D Except as provided in section 925(d) of this chapter, it shall be unlawful for any person knowingly to import or bring into
the United States or any possession thereof any firearm or ammunition; and it shall be unlawful for any person knowingly to
receive any firearm or ammunition which has been imported or brought into the United States or any possession thereof in

violation of the provisions of this chapter.

(m) It shall be unlawful for any licensed importer, licensed manufacturer, licensed dealer, or licensed collector knowingly to
make any false entry in, to fail to make appropriate entry in, or to fail to properly maintain, any record which he is required to
keep pursuant to section 923 of this chapter or regulations promulgated thereunder. A-019
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() It shall be unlawful for any person who is under indictment for a crime punishable by imprisonment for a term exceeding
one year to ship or transport in interstate or foreign commerce any firearm or ammunition or receive any firearm or ammunition
which has been shipped or transported in interstate or foreign commerce.

(0)(1) Except as provided in paragraph (2), it shall be unlawful for any person to transfer or possess a machinegun.
(2) This subsection does not apply with respect to--

(A) a transfer to or by, or possession by or under the authority of, the United States or any department or agency thereof or
a State, or a department, agency, or political subdivision thereof; or

(B) any lawful transfer or lawful possession of a machinegun that was lawfully possessed before the date this subsection
takes effect.

(p)(1) It shall be unlawful for any person to manufacture, import, sell, ship, deliver, possess, transfer, or receive any firearm--

(A) that, after removal of grips, stocks, and magazines, is not as detectable as the Security Exemplar, by walk-through metal
detectors calibrated and operated to detect the Security Exemplar; or

(B) any major component of which, when subjected to inspection by the types of x-ray machines commonly used at airports,
does not generate an image that accurately depicts the shape of the component. Barium sulfate or other compounds may be
used in the fabrication of the component.

(2) For purposes of this subsection--
(A) the term “firearm” does not include the frame or receiver of any such weapon;

(B) the term “major component” means, with respect to a firearm, the barrel, the slide or cylinder, or the frame or receiver
of the firearm; and

(C) the term “Security Exemplar” means an object, to be fabricated at the direction of the Attorney General, that is--

(i) constructed of, during the 12-month period beginning on the date of the enactment of this subsection, 3.7 ounces of
material type 17-4 PH stainless steel in a shape resembling a handgun; and
(ii) suitable for testing and calibrating metal detectors:

Provided, however, That at the close of such 12-month period, and at appropriate times thereafter the Attorney Gln€l2((khall
promulgate regulations to permit the manufacture, importation, sale, shipment, delivery, possession, transfer, or receipt of
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firearms previously prohibited under this subparagraph that are as detectable as a “Security Exemplar” which contains 3.7
ounces of material type 17-4 PH stainless steel, in a shape resembling a handgun, or such lesser amount as is detectable in view
of advances in state-of-the-art developments in weapons detection technology.

(3) Under such rules and regulations as the Attorney General shall prescribe, this subsection shall not apply to the manufacture,
possession, transfer, receipt, shipment, or delivery of a firearm by a licensed manufacturer or any person acting pursuant to a
contract with a licensed manufacturer, for the purpose of examining and testing such firearm to determine whether paragraph
(1) applies to such firearm. The Attorney General shall ensure that rules and regulations adopted pursuant to this paragraph do
not impair the manufacture of prototype firearms or the development of new technology.

(4) The Attorney General shall permit the conditional importation of a firearm by a licensed importer or licensed manufacturer,
for examination and testing to determine whether or not the unconditional importation of such firearm would violate this

subsection.
(5) This subsection shall not apply to any firearm which-~

(A) has been certified by the Secretary of Defense or the Director of Central Intelligence, after consultation with the Attorney
General and the Administrator of the Federal Aviation Administration, as necessary for military or intelligence applications;

and
(B) is manufactured for and sold exclusively to military or intelligence agencies of the United States.

(6) This subsection shall not apply with respect to any firearm manufactured in, imported into, or possessed in the United States
before the date of the enactment of the Undetectable Firearms Act of 1988.

(Q)(1) The Congress finds and declares that--
(A) crime, particularly crime involving drugs and guns, is a pervasive, nationwide problem;
(B) crime at the local level is exacerbated by the interstate movement of drugs, guns, and criminal gangs;

(C) firearms and ammunition move easily in interstate commerce and have been found in increasing numbers in and around
schools, as documented in numerous hearings in both the Committee on the Judiciary the® House of Representatives and
the Committee on the Judiciary of the Senate;

(D) in fact, even before the sale of a firearm, the gun, its component parts, ammunition, and the raw materials from which
they are made have considerably moved in interstate commerce;

A-021
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(E) while criminals freely move from State to State, ordinary citizens and foreign visitors may fear to travel to or through
certain parts of the country due to concem about violent crime and gun violence, and parents may decline to send their
children to school for the same reason;

(F) the occurrence of violent crime in school zones has resulted in a decline in the quality of education in our country,

(G) this decline in the quality of education has an adverse impact on interstate commerce and the foreign commerce of the
United States;

(H) States, localities, and school systems find it almost impossible to handle gun-related crime by themselves--even States,
localities, and school systems that have made strong efforts to prevent, detect, and punish gun-related crime find their efforts
unavailing due in part to the failure or inability of other States or localities to take strong measures; and

(D) the Congress has the power, under the interstate commerce clause and other provisions of the Constitution, to enact
measures to ensure the integrity and safety of the Nation's schools by enactment of this subsection.

(2)(A) It shall be unlawful for any individual knowingly to possess a firearm that has moved in or that otherwise affects interstate
or foreign commerce at a place that the individual knows, or has reasonable cause to believe, is a school zone.

(B) Subparagraph (A) does not apply to the possession of a firearm--
(i) on private property not part of school grounds;

(if) if the individual possessing the firearm is licensed to do so by the State in which the school zone is located or a political
subdivision of the State, and the law of the State or political subdivision requires that, before an individual obtains such a
license, the law enforcement authorities of the State or political subdivision verify that the individual is qualified under law

to receive the license;
(iii) that is--

(D) not loaded; and

(1) in a locked container, or a locked firearms rack that is on a motor vehicle;
(iv) by an individual for use in a program approved by a school in the school zone;

(v) by an individual in accordance with a contract entered into between a school in the school zone and the individual or
an employer of the individual; A-022
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(vi) by a law enforcement officer acting in his or her official capacity; or

(vii) that is unloaded and is possessed by an individual while traversing school premises for the purpose of gaining access to
public or private lands open to hunting, if the entry on school premises is authorized by school authorities.

(3)(A) Except as provided in subparagraph (B), it shall be unlawful for any person, knowingly or with reckiess disregard for the
safety of another, to discharge or attempt to discharge a firearm that has moved in or that otherwise affects interstate or foreign
commerce at a place that the person knows is a school zone.

(B) Subparagraph (A) does not apply to the discharge of a firearm--
(i) on private property not part of school grounds;
(i) as part of a program approved by a school in the school zone, by an individual who is participating in the program,

(ii) by an individual in accordance with a contract entered into between a school in a school zone and the individual or an
employer of the individual; or '

(iv) by a law enforcement officer acting in his or her official capacity.

(4) Nothing in this subsection shall be construed as preempting or preventing a State or local government from enacting a statute
establishing gun free school zones as provided in this subsection.

(x) It shall be unlawful for any person to assemble from imported parts any semiautomatic rifle or any shotgun which is identical
to any 1ifle or shotgun prohibited from importation under section 925(d)(3) of this chapter as not being particularly suitable for
or readily adaptable to sporting purposes except that this subsection shall not apply to--

(1) the assembly of any such rifle or shotgun for sale or distribution by a licensed manufacturer to the United States or any
department or agency thereof or to any State or any department, agency, ot political subdivision thereof; or

(2) the assembly of any such rifle or shotgun for the purposes of testing or experimentation authorized by the Attorney General.

(s)(1) Beginning on the date that is 90 days after the date of enactment of this subsection and ending on the day before the date
that is 60 months after such date of enactment, it shall be unlawful for any licensed importer, licensed manufacturer, or licensed
dealer to sell, deliver, or transfer a handgun (other than the return of a handgun to the person from whom it was received) to
an individual who is not licensed under section 923, unless--

(A) after the most recent proposal of such transfer by the transferee-- A-023
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(i) the transferor has--
(@) received from the transferee a statement of the transferee containing the information described in paragraph (3);
(1) verified the identity of the transferee by examining the identification document presented;

(@X0) within 1 day after the transferee furnishes the statement, provided notice of the contents of the statement to the
chief law enforcement officer of the place of residence of the transferee; and

(IV) within 1 day after the transferee furnishes the statement, transmitted a copy of the statement to the chief law
enforcement officer of the place of residence of the transferee; and

(1)@ 5 business days (meaning days on which State offices are open) have elapsed from the date the transferor furnished
notice of the contents of the statement to the chief law enforcement officer, during which period the transferor has not
received information from the chief law enforcement officer that recexpt or possession of the handgun by the transferee
would be in violation of Federal, State, or local law; or

() the transferor has received notice from the chief law enforcement officer that the officer has no information indicating
that receipt or possession of the handgun by the transferee would violate Federal, State, or local law;

(B) the transferee has presented to the transferor a written statement, issued by the chief law enforcement officer of the place
of residence of the transferee during the 10-day period ending on the date of the most recent proposal of such transfer by
the transferee, stating that the transferee requires access to a handgun because of a threat to the life of the transferee or of
any member of the household of the transferee;

(C)(i) the transferee has presented to the transferor a permit that--
(D allows the transferee to possess or acquire a handgun; and
(ID) was issued not more than 5 years earlier by the State in which the transfer is to take place; and

(i) the law of the State provides that such a permit is to be issued only after an authorized government official has verified
that the information available to such official does not indicate that possession of a handgun by the transferee would be in
violation of the law;

(D) the law of the State requires that, before any licensed importer, licensed manufacturer, or licensed dealer completes the
transfer of a handgun to an individual who is not licensed under section 923, an authorized government official verify that the
information available to such official does not indicate that possession of a handgun by the transferee would be in vié%ftion

of law;
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(E) the Attorney General has approved the transfer under section 5812 of the Internal Revenue Code of 1986; or

(F) on application of the transferor, the Attorney General has certified that compliance with subparagraph (A)@ID) is
impracticable because--

(i) the ratio of the number of law enforcement officers of the State in which the transfer is to occur to the mumber of square
miles of land area of the State does not exceed 0.0025;

(ii) the business premises of the transferor at which the transfer is to occur are extremely remote in relation to the chief
law enforcement officer; and

Ve

(iif) there is an absence of telecommunications facilities in the geographical area in which the business premises ave located,

(2) A chief law enforcement officer to whom a transferor has provided notice pursuant to paragraph (1)(A)(i)(II) shall make a
reasonable effort to ascertain within 5 business days whether receipt or possession would be in violation of the law, including
research in whatever State and local recordkeeping systems are available and in a national system designated by the Attorney

General.
4

(3) The statement referred to in paragraph (1)(A)(D)(@) shall contain only--

(A) the name, address, and date of birth appearing on a valid identification document (as defined in section 1028(d)(1)) of
the transferee containing a photograph of the transferee and a description of the identification used;

(B) a statement that the transferee--

(1) is not under indictment for, and has not been convicted in any cowrt of, a crime punishable by imprisonment for a term
exceeding 1 year, and has not been convicted in any court of a misdemeanor crime of domestic violence;

(ii) is not a fugitive from justice;

(1if) is not an unlawful user of or addicted to any controlled substance (as defined in section 102 of the Controlled Substances
Act);

(iv) has not been adjudicated as a mental defective or been committed to a mental institution;

(v) is not an alien who--
A-025
@) is illegally or unlawfully in the United States; or
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(I) subject to subsection (y)(2), has been admitted to the United States under a nonimmigrant visa (as that term is
defined in section 101(a)(26) of the Immigration and Nationality Act (8 U.S.C. 1101(2)(26)));

(vi) has not been discharged from the Armed Forces under dishonorable conditions; and
(vii) is not a person who, having been a citizen of the United States, has renounced such citizenship;

(C) the date the statement is made; and
(D) notice that the transferee intends to obtain a handgun from the transferor.

(4) Any transferor of a handgun who, after such transfer, receives a report from a chief law enforcement officer containing
information that receipt or possession of the handgun by the transferee violates Federal, State, or local law shall, within 1
business day after receipt of such request, communicate any information related to the transfer that the fransferor has about

the transfer and the transferee to--
(A) the chief law enforcement officer of the place of business of the transferor; and
(B) the chief law enforcement officer of the place of residence of the transferee.

(5) Any transferor who receives information, not otherwise available to the public, in a report under this subsection shall not
disclose such information except to the transferee, to law enforcement authorities, or pursnant to the direction of a court of law.

(6)(A) Any transferor who sells, delivers, or otherwise transfers a handgun to a transferee shall retain the copy of the statement of
the transferee with respect to the handgun transaction, and shall retain evidence that the transferor has complied with subclauses
(IIT) and (IV) of paragraph (1)(A)(i) with respect to the statement.

(B) Unless the chief law enforcement officer to whom a statement is transmitted under paragraph (1)(A)(@)(IV) determines that
a transaction would violate Federal, State, or local law--

(i) the officer shall, within 20 business days after the date the transferee made the statement on the basis of which the notice
was provided, destroy the statement, any record containing information derived from the statement, and any record created
as a result of the notice required by paragraph (1)(A)(D)(IL);

(if) the information contained in the statement shall not be conveyed to any person except a person who has a need to know
in order to carry out this subsection; and

A-026

(iii) the information contained in the statement shall not be used for any purpose other than to carry out this subsection.
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(C) If a chief law enforcement officer determines that an individual is ineligible to receive a handgun and the individual requests
the officer to provide the reason for such determination, the officer shall provide such reasons to the individual in writing within

20 business days after receipt of the request.

(7) A chieflaw enforcement officer or other person responsible for providing criminal history background information pursuant
to this subsection shall not be liable in an action at law for damages--

(A) for failure to prevent the sale or transfer of a handgun to a person whose receipt or possession of the handgun is unlawful
under this section; or

(B) for preventing such a sale or transfer to a person who may lawfully receive or possess a handgun,

(8) For purposes of this snbsection, the term “chief law enforcement officer” means the chief of police, the sheriff, or an
equivalent officer or the designee of any such individual.

(9) The Attorney General shall take necessary actions to ensure that the provisions of this subsection are published and
disseminated to licensed dealers, law enforcement officials, and the public.

(t)(1) Beginning on the date that is 30 days after the Attorney General notifies licensees under section 103(d) of the Brady
Handgun Violence Prevention Act that the national instant criminal background check system is established, a licensed importer,
licensed manufacturet, or licensed dealer shall not transfer a firearm to any other person who is not licensed under this chapter,

unless--

(A) before the completion of the transfer, the licensee contacts the national instant criminal background check system
established under section 103 of that Act;

(B)(@) the system provides the licensee with a unique identification number; or

(i) 3 business days (meaning a day on which State offices are open) have elapsed since the licensee contacted the system,
and the system has not notified the licensee that the receipt of a firearm by such other person would violate subsection (g)

or (n) of this section; and

(C) the transferor has verified the identity of the transferee by examining a valid identification document (as defined in section
1028(d) of this title) of the transferee containing a photograph of the transferee.
(2) If receipt of a firearm would not violate subsection (g) or (n) or State law, the system shall--

A-027

(A) assign a unique identification number to the transfer;
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(B) provide the licensee with the number; and

(C) destroy all records of the system with respect to the call (other than the identifying number and the date the number was
assigned) and all records of the system relating to the person or the transfer.

(3) Paragraph (1) shall not apply to a firearm transfer between a licensee and another person if--
(A)() such other person has presented to the licensee a permit that--
(1) allows such other person to possess or acquire a firearm; and
(I1) was issued not more than 5 years earlier by the State in which the transfer is to take place; and

(i) the law of the State provides that such a permit is to be issued only after an authorized government official has verified
that the information available to such official does not indicate that possession of a firearm by such other person would be
in violation of law;

(B) the Attorney General has approved the transfer under section 5812 of the Internal Revenue Code of 1986; or

(C) on application of the transferor, the Attorney General has certified that complance with paragraph (1)(A) is impracticable
because--

(i) the ratio of the number of law enforcement officers of the State in which the transfer is to occur to the number of square
miles of land area of the State does not exceed 0.0025;

(ii) the business premises of the licensee at which the transfer is to occur are extremely remote in relation to the chief law
enforcement officer (as defined in subsection (s)(8)); and

(iii) there is an absence of telecommunications facilities in the geographical area in which the business premises are located.

(4) If the national instant criminal background check system notifies the licensee that the information available to the system
does not demonstrate that the receipt of a firearm by such other person would violate subsection (g) or (n) or State law, and the
licensee transfers a firearm to such other person, the licensee shall include in the record of the transfer the unique identification
number provided by the system with respect to the transfer.

(5) If the licensee knowingly transfers a firearm to such other person and knowingly fails to comply with paragraph (1) of this
subsection with respect to the transfer and, at the time such other person most recently proposed the transfer, the national instant
criminal background check system was operating and information was available to the system demonstrating thatAe88 of a
firearm by such other person would violate subsection (g) or (n) of this section or State law, the Attorney General may, after
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notice and opportunity for a hearing, suspend for not more than 6 months or revoke any license issued to the licensee under
section 923, and may impose on the licensee a civil fine of not more than $5,000.

(6) Neither a local government nor an employee of the Federal Government or of any State or local government, responsible for
providing information to the national instant criminal background check system shall be liable in an action at law for damages--

(A) for failure to prevent the sale or transfer of a firearm to a person whose receipt or possession of the firearm is unlawful

under this section; or
(B) for preventing such a sale or transfer to a person who may lawfully receive or possess a firearm.

(u) It shall be unlawful for a person to steal or unlawfully take or carry away from the person or the premises of a person who
is licensed to engage in the business of importing, manufactuting, or dealing in firearms, any firearm in the licensee's business
inventory that has been shipped or transported in interstate or foreign commerce.

[(v), (W) Repealed. Pub.L. 103-322, Title XI, § 110105(2), Sept. 13, 1994, 108 Stat, 2000.]

(x)(1) It shall be unlawful for a person to sell, deliver, or otherwise transfer to a person who the transferor knows or has
reasonable cause to believe is a juvenile--

(A) a handgun; or
(B) ammunition that is suitable for use only in a handgun.
(2) It shall be unlawful for any person who is a juvenile to knowingly possess--
(A) a handgun; or
(B) ammunition that is suitable for use only in a handgun.

(3) This subsection does not apply to--

(A) a temporary transfer of a handgun or ammmumition to a juvenile or to the possession or use of a handgun or ammumnition
by a juvenile if the handgun and ammunition are possessed and used by the juvenile--

(i) in the course of employment, in the course of ranching or farming related to activities at the residence of the juvenile
(or on property used for ranching or farming at which the juvenile, with the permission of the property owner or lessee,
is performing activities related to the opetation of the farm or ranch), target practice, hunting, or a course of i tion
in the safe and lawful use of a handgun,;
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(i) with the prior written consent of the juvenile's parent or guardian who is not prohibited by Federal, State, or local law
from possessing a firearm, except--

) during transportation by the juvenile of an unloaded handgun in a locked container directly from the place of transfer
to a place at which an activity described in clause (i) is to take place and transportation by the juvenile of that handgun,
unloaded and in a locked container, directly from the place at which such an activity took place to the transferor; or

(IT) with respect to ranching or farming activities as described in clause (i), a juvenile may possess and use a handgun
or ammunition with the prior written approval of the juvenile's parent or legal guardian and at the direction of an adult
who is not prohibited by Federal, State or local law from possessing a firearm;

(iii) the juvenile has the prior written consent in the juvenile's possession at ail times when a handgun is in the possession
of the juvenile; and

(iv) in accordance with State and local law;

(B) 2 juvenile who is a member of the Armed Forces of the United States or the National Guard who possesses or is armed
with a handgun in the line of duty;

(C) a transfer by inheritance of title (but not possession) of a handgun or ammunition to a juvenile; or

(D) the possession of a handgun or ammunition by a juvenile taken in defense of the juvenile or other persons against an
intruder into the residence of the juvenile or a residence in which the juvenile is an invited guest.

(4) A handgun or ammunition, the possession of which is transferred to a juvenile in circumstances in which the transferor is
not in violation of this subsection shall not be subject to permanent confiscation by the Government if its possession by the
Juvenile subsequently becomes unlawful because of the conduct of the juvenile, but shall be returned to the lawful owner when
such handgun or ammunition is no longer required by the Government for the purposes of investigation or prosecution.

(5) For purposes of this subsection, the term “juvenile” means a person who is less than 18 years of age.

(6)(A) In a prosecution of a violation of this subsection, the court shall require the presence of a juvenile defendant's parent
or legal guardian at all proceedings.

(B) The court may use the contempt power to enforce subparagraph (A).

(C) The court may excuse attendance of a parent or legal guardian of a juvenile defendant at a proceeding in a prosecution of
a violation of this subsection for good cause shown, A-030
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(y) Provisions relating to aliens admitted under nonimmigrant visas.--
(1) Definitions.--In this subsection--

(A) the term “alien” has the same meaning as in section 101(2)(3) of the Immigration and Nationality Act (§ U.S.C. 1101(a)
(3)); and

(B) the term “nonimmigrant visa” has the same meaning as in section 101(a)(26) of the Immigration and Nationality Act
(8 U.S.C. 1101(a)(26)).

(2) Exceptions.--Subsections (d)(5)(B), (g)(5)(B), and (s)(3)(B)(v)(I) do not apply to any alien who has been lawfully
admitted to the United States under a nonimmigrant visa, if that alien is—

(A) admitted to the United States for lawful hunting or sporting purposes or is in possession of a hunting license or permit
lawfully issued in the United States;

(B) an official representative of a foreign government who is--

(i) accredited to the United States Government or the Government's mission to an international organization having its
headquarters in the United States; or

(i) en route to or from another country to which that alien is accredited;

(C) an official of a foreign government or a distinguished foreign visitor who has been so designated by the Department
of State; or :

(D) a foreign law enforcement officer of a friendly foreign govermnment entering the United States on official law
enforcement business.

(3) Waiver.—

(A) Conditions for waiver.--Any individual who has been admitted to the United States under a nonimmigrant visa may
receive a waiver from the requirements of subsection (g)(5), if--

(i) the individual submits to the Attorney General a petition that meets the requirements of subparagraph (C); and

(ii) the Attorney General approves the petition. A-031
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(B) Petition.~-Each petition under subparagraph (B) shall--

() demonstrate that the petitioner has resided in the United States for a continuous period of not less than 180 days
before the date on which the petition is submitted under this paragraph; and

(ii) include a written statement from the embassy or consulate of the petitioner, authorizing the petitioner to acquire a
firearm or ammunition and certifying that the alien would not, absent the application of subsection (g)(5)(B), otherwise
be prohibited from such acquisition under subsection (g).

(C) Approval of petition.--The Attorney General shall approve a petition submitted in accordance with this paragraph, if
the Attorney General determines that waiving the requirements of subsection (g)(5)}(B) with respect to the petitioner--

(i) would be in the interests of justice; and
(if) would not jeopardize the public safety.
z) Secure gun storage or safety device,--
S fety devi

(1) In general.~-Except as provided under paragraph (2), it shall be unlawful for any licensed importer, licensed manufacturer,
or licensed dealer to sell, deliver, or transfer any handgun to any person other than any person licensed under this chapter,
unless the transferee is provided with a secure gun storage or safety device (as defined in section 921(a)(34)) for that handgun.

(2) Exceptions.--Paragraph (1) shall not apply to--

(A)() the manufacture for, transfer to, or possession by, the United States, a department or agency of the United States, a
State, or a department, agency, or political subdivision of a State, of a handgun; or

(ii) the transfer to, or possession by, a law enforcement officer employed by an entity referred to in clause (i) of a handgun
for law enforcement purposes (whether on or off duty); or

(B) the transfer to, or possession by, a rail police officer directly employed by or contracted by a rail carrier and certified
or commissioned as a police officer under the laws of a State of a handgun for purposes of law enforcement (whether
on or off duty);

(C) the transfer to any person of a handgun listed as a curio or relic by the Secretary pursuant to section 921(a)(13); or

(D) the transfer to any person of a handgun for which a secure gun storage or safety device is temporarily unavailable for
the reasons described in the exceptions stated in section 923(e), if the licensed manufacturer, licensed importer/or@idshsed
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dealer delivers to the transferee within 10 calendar days from the date of the delivery of the handgun to the transferee a
secure gun storage or safety device for the handgun.

(3) Liability for use.-

(A) In general.--Notwithstanding any other provision of law, a person who has lawfill possession and control of a handgun,
and who uses a secure gun storage or safety device with the handgun, shall be entitled to immunity from a qualified civil
liability action.

(B) Prospective actions.--A qualified civil liability action may not be brought in any Federal or State court.
(C) Defined term.--As used in this paragraph, the term “qualified civil liability action”--

(i) means a civil action brought by any person against a person described in subparagraph (A) for damages resulting
from the criminal or unlawful misuse of the handgun by a third party, if--

(@) the handgun was accessed by another person who did not have the permission or authorization of the person having
lawful possession and control of the handgun to have access to it; and

(1) at the time access was gained by the person not so authorized, the handgmi had been made inoperable by use of
a secure gun storage or safety device; and

(ii) shall not include an action brought against the person having lawful possession and control of the handgun for
negligent entrustment or negligence per se.

[APPENDIX A Repealed. Pub.L. 103-322, Title XI, § 110105(2), Sept. 13, 1994, 108 Stat. 2000]
CREDIT(S)

(Added Pub.L. 90-351, Title IV, § 902, June 19, 1968, 82 Stat. 228; amended Pub.L. 90-618, Title I, § 102, Oct. 22, 1968,
82 Stat. 1216; Pub.L. 97-377, Title I, § 165(a), Dec. 21, 1982, 96 Stat. 1923; Pub.L. 99-308, § 102, May 19, 1986, 100 Stat.
451; Pub.L. 99-408, § 2, Aug. 28, 1986, 100 Stat. 920; Pub.L. 99-514, § 2, Oct. 22, 1986, 100 Stat. 2095; Pub.L. 100-649,
§ 2(a), (D(2)(A), Nov. 10, 1988, 102 Stat. 3816, 3818; Pub.L. 100-690, Title VII, § 7060(c), Nov. 18, 1988, 102 Stat. 4404;
Pub.L. 101-647, Title XVII, § 1702(b)(1), Title XXII, §§ 2201, 2202, 2204(b), Title XXXV, § 3524, Nov. 29, 1990, 104 Stat.
4844, 4856, 4857, 4924; Pub.L. 103-159, Title I, § 102(2)(1), (b), Title IIT, § 302(a) to (c), Nov. 30, 1993, 107 Stat. 1536, 1539,
1545; Pub.L. 103-322, Title X1, §§ 110102(z), 110103(2), 110105(2), 110106, 110201(a), 110401(b), (c), 110511, 110514, Title
XXXII, §§ 320904, 320927, Title XXXIII, § 330011(i), Sept. 13, 1994, 108 Stat. 1996, 1998, 2000, 2010, 2014, 2019, 2125,
2131, 2145; Pub.L. 104-208, Div. A, Title I, § 101(f) [Title VI, §§ 657, 658(b)], Sept. 30, 1996, 110 Stat. 3009-314, 3009-369,
3009-372; Pub.L. 104-294, Title VI, § 603(b), (c)(1), (d) to (H)(1), (g), Oct. 11, 1996, 110 Stat. 3503, 3504; Pub.L. 105-277,
Div. A, § 101(b) [Title I, § 1211, Oct. 21, 1998, 112 Stat. 2681-50, 2681-71; Pub.L. 107-273, Div. B, Title IV, § 4003(a)(1),
Nov. 2, 2002, 116 Stat. 1811; Pub.L. 107-296, Title XI, § 1112(f)(4), (6), Nov. 25, 2002, 116 Stat, 2276; Pub.L. 109-92, §§ 5(c)
(1), 6(a), Oct. 26, 2005, 119 Stat. 2099, 2101; Pub.L. 114-94, Div. A, Title XI, § 11412(c)(2), Dec. 4, 2015, 129 Sth:-08.)

WESTLAW © 2018 Thomson Reuters, No claim to original U.S. Government Works, 21



§ 922, Unlawful acts, 18 USCA § 922

REPEAL OF SUBSEC. (P)

<Pub.L. 100-649, § 2(H)(2)(A), Nov. 10, 1988, 102 Stat. 3818, as amended Pub.L. 105-277, Div. A, § 101(h) [Title
VI, § 649}, Oct. 21, 1998, 112 Stat. 2681-528; Pub.L. 108-174, § 1(1), Dec. 9, 2003, 117 Stat. 2481; Pub.L. 113-57,
§ 1, Dec. 9, 2013, 127 Stat. 656, provided that, effective 35 years after the 30th day beginning after Nov. 10, 1988
[see section 2(f)(1) of Pub.L. 100-649, set out as a note under this section], subsec. (p) of this section is repealed.>

MEMORANDA OF PRESIDENT
PRESIDENTIAL MEMORANDUM

Memorandum of the President of the United States, dated January 16, 2013, 78 E.R. 4295, authorizing the Secretary of Health
and Human Services to conduct or sponsor research on the causes and prevention of gun violence, is set out as a note under
42 US.CA. § 241.

PRESIDENTIAL MEMORANDUM

Memorandum of the President of the United States, January 16, 2013, 78 ER. 4301, directing the Heads of Executive
Departments and Agencies to take steps to ensure that firearms recovered in the course of criminal investigations and taken into
Federal custody are traced through ATF, is set out as a note under Chapter 44 of this title, see 18 U.S.C.A. prec. § 921.

Notes of Decisions (2394)

Footnotes

1 So in original. Probably should be followed with “and”.

2 So in original. The word “who” probably should not appear.
3 So in original. Probably should be “of the”.

18 U.S.C.A. § 922, 18 USCA § 922

Current through P.L. 116-29,

End of Decument © 2019 Thomson Reuters, No claim to original U.S. Government Works.
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§ 4B1.2. Definitions of Terms Used in Section 4B1.1, FSG § 4B1.2

United States Code Annotated
Federal Sentencing Guidelines (Refs & Annos)
Chapter Four. Criminal History and Criminal Livelihood (Refs & Annos)
Part B. Career Offenders and Criminal Livelihood

USSG, § 4B1.2,18 U.S.C.A.
§ 4B1.2, Definitions of Terms Used in Section 4B1.1

Currentness

(a) The term “crime of violence” means any offense under federal or state law, punishable by imprisonment for a term exceeding
one year, that--

(1) has as an element the use, attempted use, or threatened use of physical force against the person of another, or

(2) is murder, voluntary manslaughter, kidnapping, aggravated assault, a forcible sex offense, robbery, arson, extortion, or
the use or unlawful possession of a firearm described in 26 U.S.C, § 5845(a) or explosive material as defined in 18 U.S.C.

§ 841(c).

(b) The term “controlled substance offense” means an offense under federal or state law, punishable by imprisonment for a
term exceeding one year, that prohibits the manufacture, import, export, distribution, or dispensing of a controlled substance
(or a counterfeit substance) or the possession of a controlled substance (or a counterfeit substance) with intent to manufacture,
import, export, distribute, or dispense.

(c) The term “two prior felony convictions” means (1) the defendant committed the instant offense of conviction subsequent
to sustaining at least two felony convictions of either a crime of violence or a controlled substance offense (i.e., two felony
convictions of a erime of violence, two felony convictions of a controlled substance offense, or one felony conviction of
a crime of violence and one felony conviction of a controlled substance offense), and (2) the sentences for at least two of
the aforementioned felony convictions are counted separately under the provisions of § 4A1.1(a), (b), or (c). The date that a
defendant sustained a conviction shall be the date that the guilt of the defendant has been established, whether by guilty plea,

trial, or plea of nolo contendere.

CREDIT(S)

(Effective November 1, 1987; amended effective January 15, 1988; November 1, 1989; November 1, 1991; November 1,
1992; November 1, 1995; November 1, 1997; November 1, 2000; November 1, 2002; November 1, 2004; November 1, 2007,
November 1, 2009; November 1, 2015; August 1, 2016.)

COMMENTARY

<Application Notes:> A-035
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§ 4B1.2. Definitions of Terms Used in Section 4B1.1, FSG § 4B1.2

<1. Definitions.--For purposes of this guideline-- >

<“Crime of violence” and “controlled substance offense” include the offenses of aiding and abetting, conspiring, and
attempting to commit such offenses.>

<*Forcible sex offense” includes where consent to the conduct is not given or is not legally valid, such as where
consent to the conduct is involuntary, incompetent, or coerced. The offenses of sexual abuse of a minor and statutory
rape are included only if the sexual abuse of a minor or statutory rape was (A) an offense described in 18 U.S.C. §
2241(c) or (B) an offense under state law that would have been an offense under section 2241(c) if the offense had
occurred within the special maritime and territorial jurisdiction of the United States.>

<“Extortion” is obtaining something of value from another by the wrongful use of (A) force, (B) fear of physical
injury, or (C) threat of physical injury.>

<Unlawfully possessing a listed chemical with intent to manufacture a controlled substance (21 U.S.C. § 841(c)(1))
is a “controlled substance offense.”>

<Unlawfully possessing a prohibited flask or equipment with intent to manufacture a controlled substance (21 U.S.C.
§ 843(a)(6)) is a “controlled substance offense.”>

<Maintaining any place for the purpose of facilitating a drug offense (21 U.S.C. § 856) is a “controlled substance
offense” if the offense of conviction established that the underlying offense (the offense facilitated) was a “controlled

substance offense.”>

<Using a communications facility in committing, causing, or facilitating a drug offense (21 U.S.C. § 843(b)) is
a “controlled substance offense” if the offense of conviction established that the underlying offense (the offense
committed, caused, or facilitated) was a “controlled substance offense.”>

‘

<A violation of 18 U.S.C. § 924(c) or § 929(a) is a “crime of viclence” or a “controlled substance offense” if the
offense of conviction established that the underlying offense was a “crime of violence” or a “controlled substance
offense”. (Note that in the case of a prior 18 U.S.C. § 924(c) or § 929(a) conviction, if the defendant also was convicted
of the underlying offense, the sentences for the two prior convictions will be treated as a single sentence under §
4A1.2 (Definitions and Instructions for Computing Criminal History).)>

<“Prior felony conviction” means a prior adult federal or state conviction for an offense punishable by death or
imprisonment for a term exceeding one year, regardless of whether such offense is specifically designated as a felony
and regardless of the actual sentence imposed. A conviction for an offense committed at age eighteen or older is an
adult conviction, A conviction for an offense committed prior to age eighteen is an adult conviction if it is classified as
an adult conviction under the laws of the jurisdiction in which the defendant was convicted (e.g., a federal conviction
for an offense committed prior to the defendant's eighteenth birthday is an adult conviction if the defendant was
expressly proceeded against as an adult)>

<2. Offense of Conviction as Focus of Inquiry.--Section 4B1.1 (Career Offender) expressly provides that the instant
and prior offenses must be crimes of violence or controlled substance offenses of which the defendant was convicted.
Therefore, in determining whether an offense is a crime of violence or controlled substance for the purposes of §
4B1.1 (Career Offender), the offense of conviction (i.e., the conduct of which the defendant was convicted) is the
focus of inquiry.>

A-036
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§ 4B1.2. Definitions of Terms Used in Section 4B1.1, FSG § 481.2

<3. Applicability of § 4A1.2.~-The provisions of § 4A1.2 (Definitions and Instructions for Computing Criminal
History) ate applicable to the counting of convictions under § 4B1.1.>

<4, Upward Departure for Burglary Involving Violence.~~There may be cases in which a burglary involves
violence, but does not qualify as a “crime of violence” as defined in § 4B1.2(a) and, as a result, the defendant does not
receive a higher offense level or higher Criminal History Category that would have applied if the burglary qualified
as a “crime of violence,” In such a case, an upward departure may be appropriate >

Notes of Decisions (699)

Federal Sentencing Guidelines, § 4B1.2, 18 U.S.C.A., FSG § 4B1.2
As amended to 7-12-19.

End of Document © 2019 Thomson Reuters, No claim to original U.S, Government Works.
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§ 2K2.1. Unlawful Receipt, Possession, or Transportation of Firearms..., FSG § 2K2.1

United States Code Annotated
Federal Sentencing Guidelines (Refs & Annos)
Chapter Two. Offense Conduct (Refs & Annos)
Part K. Offenses Involving Public Safety
2, Firearms

USSG, § 2K2.1, 18 U.S.CA.

§ 2K2.1. Unlawful Receipt, Possession, or Transportation of Firearms or
Ammunition; Prohibited Transactions Involving Firearms or Ammunition

Currentness

(a) Base Offense Level (Apply the Greatest):

(1) 26, if (A) the offense involved a (i) semiautomatic firearm that is capable of accepting a large capacity magazine; or (ii)
firearm that is described in 26 U.S.C. § 5845(a); and (B) the defendant committed any part of the instant offense subsequent
to sustaining at least two felony convictions of either a crime of violence or a controlled substance offense;

(2) 24, if the defendant committed any part of the instant offense subsequent to sustaining at least two felony convictions of
either a crime of violence or a controlled substance offense;

(3) 22, if (A) the offense involved a (i) semiautomatic firearm that is capable of accepting a large capacity magazine; or (ii)
firearm that is described in 26 U.S.C. § 5845(a); and (B) the defendant committed any part of the instant offense subsequent
to sustaining one felony conviction of either a crime of violence or a controlled substance offense;

@) 20, if--

(A) the defendant committed any part of the instant offense subsequent to sustaining one felony conviction of either a
crime of violence or a controlled substance offense; or

(B) the (i) offense involved a (I) semiautomatic firearm that is capable of accepting a large capacity magazine; or (I)
firearm that is described in 26 U.S.C. § 5845(a); and (ii) defendant (I) was a prohibited person at the time the defendant
committed the instant offense; (I} is convicted under 18 U.S.C. § 922(d); or (IIT) is convicted under 18 U.S.C. § 922(a)
(6) or § 924(a)(1)(A) and committed the offense with knowledge, intent, or reason to believe that the offense would result
in the transfer of a firearm or ammunition to a prohibited person;

(5) 18, if the offense involved a firearm described in 26 U.S.C. § 5845(a);

(6) 14, if the defendant (A) was a prohibited person at the time the defendant committed the instant offense; (B) i eOBfcted
under 18 U.S.C. § 922(d); or (C) is convicted under 18 U.S.C. § 922(a)(6) or § 924(a)(1)(A) and committed the offense
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§ 2K2.1. Unlawful Receipt, Possession, or Transportation of Firearms..., FSG § 2K2.1

with knowledge, intent, or reason to believe that the offense would result in the transfer of a firearm or ammunition to a

prohibited person;

(7) 12, except as provided below; or

(8) 6, if the defendant is convicted under 18 U.S.C. § 922(c), (e), (D), (m), (5), (£), or (x)(1), or 18 U.S.C, § 1715.
(b) Specific Offense Characteristics

(1) If the offense involved three or more firearms, increase as follows:

Number of Firearms ' Increase

in Level
T add 2
(BB-24 st e e bR b e e bRt e e Rt a ke n e raen add 4
(2599 ereeiiierienrenseens b st bbbt e s R b bs bR bR SR bbb sa e R e R RR S SR beRER b RR S A s R s shoRsAaR R b e ke add 6
(DJ00-199...co v eririirirrnirenieisreseeressansisaseassssesssresssssessasssasessssssssensssssrassssasssnssesssasesasmsessioatesanesensierssssans add 8
(ER00 OF IOI8.cucirererinrersiissrieresiessetsioseomensismsisiosssessesanssese sirereeserssassesssestotsssssetessesssssesensassasssissiestns add
10.

e St A A A NSRRI etk i 44328 8 £ AR A Al S £ TS 8 B8 g A vt e

(2) If the defendant, other than a defendant subject to subsection (2)(1), (2)(2), (a)(3), (8)(4), or (a)(5), possessed all
ammunition and firearms solely for lawful sporting purposes or collection, and did not unlawfully discharge or otherwise
unlawfully use such firearms or ammunition, decrease the offense level determined above to level 6.

(3) If the offense involved--

(A) a destructive device that is a portable rocket, a missile, or a device for use in launching a portable rocket or a missile,

increase by 15 levels; or
(B) a destructive device other than a destructive device referred to in subdivision (A), increase by 2 levels.

(4) If any firearm (A) was stolen, increase by 2 levels; or (B) had an altered or obliterated serial number, increase by 4 levels.

The cumulative offense level determined from the application of subsections (b)(1) through (b)(4) may not exceed level 29,
except if subsection (b)(3)(A) applies.

(5) If the defendant engaged in the trafficking of firearms, increase by 4 levels. A-039
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(6) If the defendant--

(A) possessed any firearm or ammunition while leaving or attempting to leave the United States, or possessed or transferred
any firearm or ammunition with knowledge, intent, or reason to believe that it would be transported out of the United

States; or

(B) used or possessed any firearm or ammunition in connection with another felony offense; or possessed or transferred
any firearm or ammunition with knowledge, intent, or reason to believe that it would be used or possessed in connection

with another felony offense,

increase by 4 levels, If the resulting offense level is less than level 18, increase to level 18.

(7) If a recordkeeping offense reflected an effort to conceal a substantive offense involving firearms or ammunition, increase
to the offense level for the substantive offense.

(¢) Cross Reference

(1) If the defendant used or possessed any firearm or ammunition cited in the offense of conviction in connection with
the commission or attempted commission of another offense, or possessed or transferred a firearm or ammunition cited in
the offense of conviction with knowledge or intent that it would be used or possessed in connection with another offense,

apply--

(A) § 2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that other offense, if the resulting offense level is
greater than that determined above; or

(B) if death resulted, the most analogous offense guideline from Chapter Two, Part A, Subpart 1 (Homicide), if the
resulting offense level is greater than that determined above.

CREDIT(S)

(Effective November 1, 1987; amended effective November 1, 1989; November 1, 1990; November 1, 1991; November
1, 1992; November 1, 1993; November 1, 1995; November 1, 1997; November 1, 1998; November 1, 2000; November 1,
2001; November 1, 2004; November 1, 2005; November 1, 2006; November 1, 2007, November 1, 2010; November 1, 2011;
November 1, 2014; November 1, 2015; November 1, 2016,)

COMMENTARY

<Statutory Provisions: 18 U.S.C. §§ 922, (2)-(p), ()-(w), (X)(1), 924(a), (b), (e)-(i), (k)-(0), 1715, 2332g; 26 U.S.C.
§ 5861(a)-(l). For additional statutory provisions, see Appendix A (Statutory Index).>

<Application Notes:> A-040

<1. Definitions.--For purposes of this gnideline:>
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<“Amnmnition” has the meaning given that term in 18 U.S.C. § 921(a)(17)(A).>

<“Controlled substance offense” has the meaning given that term in § 4B1.2(b) and Application Note 1 of the
Commentary to § 4B1.2 (Definitions of Terms Used in Section 4B1.1).>

<“Crime of violence” has the meaning given that term in § 4B1.2(a) and Application Note 1 of the Commentary to
§ 4B1.2.>

<“Destructive device has the meaning given that term in 26 U.S.C. § 5845(f).>

<“Felony conviction” means a prior adult federal or state conviction for an offense punishable by death or
imprisonment for a term exceeding one year, regardless of whether such offense is specifically designated as a felony
and regardless of the actual sentence imposed. A conviction for an offense committed at age eighteen years or older
is an adult conviction. A conviction for an offense committed prior to age eighteen years is an adult conviction if it
is classified as an adult conviction under the laws of the jurisdiction in which the defendant was convicted (e.g., a
federal conviction for an offense commiited prior to the defendant's eighteenth birthday is an adult conviction if the
defendant was expressly proceeded against as an adult).>

<“Firearm” has the meaning given that term in 18 U.S.C. § 921(2)(3).>

<2. Semiautomatic Firearm That Is Capable of Accepting a Large Capacity Magazine.--For purposes of
subsections (a)(1), (2)(3), and (a)(4), a “semiautomatic firearm that is capable of accepting a large capacity magazine”
means a semiautomatic firearm that has the ability to fire many rounds without reloading because at the time of the
offense (A) the firearm had attached to it a magazine or similar device that could accept more than 15 rounds of
ammunition; or (B) a magazine or similar device that could accept more than 15 rounds of ammunition was in close
proximity to the firearm. This definition does not include a semiautomatic firearm with an attached tubular device
capable of operating only with .22 caliber rim fire ampmunition.>

<3. Definition of “Prehibited Person”.--For purposes of subsections (a)(4)(B) and (a)(6), “prohibited person” means
any person described in 18 U.S.C. § 922(g) or § 922(n).>

<4. Application of Subsection (a)(7).~-Subsection (a)(7) includes the interstate tramsportation or interstate
distribution of firearms, which is frequently committed in violation of state, local, or other federal law restricting the
possession of firearms, or for some other underlying unlawful purpose. In the unusual case in which it is established
that neither avoidance of state, local, or other federal firearms law, nor any other underlying unlawful purpose was
involved, a reduction in the base offense level to no lower than level 6 may be warranted to reflect the less serious

nature of the violation.>

<5. Application of Subsection (b)(1).--For purposes of calculating the nuraber of firearms under subsection (b)(1),
count only those firearms that were unlawfully sought to be obtained, unlawfully possessed, or unlawfully distributed,
including any firearm that a defendant obtained or attempted to obtain by making a false statement to a licensed

dealer.>

<6. Application of Subsection (b)(2).~-Under subsection (b)(2), “lawful sporting purposes or collection” as
determined by the surrounding circumstances, provides for a reduction to an offense level of 6. Relevant surrounding
circumstances include the number and type of firearms, the amount and type of ammunition, the location and
circumstances of possession and actual use, the nature of the defendant's criminal history (e.g., prior convictjong for
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offenses involving firearms), and the extent to which possession was restricted by local law. Note that where the base
offense level is determined under subsections (a)(1)-(a)(5), subsection (b)(2) is not applicable.>

<7. Destructive Devices.--A. defendant whose offense involves a destructive device receives both the base offense
level from the subsection applicable to a firearm listed in 26 U.S.C, § 5845(a) (e.g., subsection (a)(1), (2)(3), (2)(4)
(B), or (a)(5)), and the applicable enhancement under subsection (b)(3). Such devices pose a considerably greater risk
to the public welfare than other National Firearms Act weapons.>

<Offenses involving such devices cover a wide range of offense conduct and involve different degrees of risk to
the public welfare depending on the type of destructive device involved and the location or manner in which that
destructive device was possessed or transported. For example, a pipe bomb in a populated train station creates a
substantially greater risk to the public welfare, and a substantially greater risk of death or serious bodily injury, than
an incendiary device in an isolated area, In a case in which the cumnlative result of the increased base offense level
and the enhancement under subsection (b)(3) does not adequately capture the seriousness of the offense because of
the type of destructive device involved, the risk to the public welfare, or the risk of death or serious bodily injury that
the destructive device created, an upward departure may be warranted. See also, §§ 5K2.1 (Death), 5K2.2 (Physical
Injury), and 5K2.14 (Public Welfare).>

<8, Application of Subsection (b)(4)>
<(A) Interaction with Subsection (a)(7).--If the only offense to which § 2K2.1 applies is 18 U.S.C. § 922(1),
(3), or (u), or 18 U.S.C. § 924(]) or (m) (offenses involving a stolen firearm or stolen ammunition) and the base
offense level is determined under subsection (a)(7), do not apply the enhancement in subsection (b)(4)(A). This
is because the base offense level takes into account that the firearm or ammunition was stolen. However, if the
offense involved a firearm with an altered or obliterated serial number, apply subsection (b)(4)(B).>

<Similarly, if the offense to which § 2K 2.1 applies is 18 U.S.C. § 922(k) or 26 U.S.C. § 5861(g) or (h) (offenses
involving an altered or obliterated serial number) and the base offense level is determined under subsection (2)(7),
do not apply the enhancement in subsection (b)(4)(B). This is because the base offense level takes into account
that the firearm had an altered or obliterated serial number. However, if the offense involved a stolen firearm or

stolen ammunition, apply subsection (b)(4)(A).>

<(B) Knowledge or Reason to Believe.—-Subsection (b)(4) applies regardless of whether the defendant knew or
had reason to believe that the firearm was stolen or had an altered or obliterated serial number.>

<9. Application of Subsection (b)(7).--Under subsection (b)(7), if a record-keeping offense was committed to conceal
a substantive firearms or ammunition offense, the offense level is increased to the offense level for the substantive
firearms or ammunition offense (e.g., if the defendant falsifies a record to conceal the sale of a firearm to a prohibited
person, the offense level is increased to the offense level applicable to the sale of a firearm to a prohibited person).>

<10. Prior Felony Convictions.--For putposes of applying subsection (a)(1), (2), (3), or (4)(A), use only those felony
convictions that receive criminal history points under § 4A1.1(a), (b), or (¢). In addition, for purposes of applying
subsection (a)(1) and (a)(2), use only those felony convictions that are counted separately under § 4A1.1(a), (b), or

(c). See § 4A1.2(a)(2).>

<Prior felony conviction(s) resulting in an increased base offense level under subsection (a)(1), (2)(2), (@)(3), (a)(4)
(A), (a)(4)(B), or (a)(6) are also counted for purposes of determining criminal history points pursuant to Chapter Four,

Part A (Criminal History).>
A-042
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<11. Upward Departure Provisions.--An upward departure may be warranted in any of the following circumstances:
(A) the number of firearms substantially exceeded 200; (B) the offense involved multiple National Firearms Act
weapons (e.g., machineguns, destructive devices), military type assault rifles, non-detectable (“plastic”) firearms
(defined at 18 U.S.C. § 922(p)); (C) the offense involved large quantities of armor-piercing ammunition (defined at
18 U.S.C. § 921(a)(17)(B)); or (D) the offense posed a substantial risk of death or bodily injury to multiple individuals
(see Application Note 7).>

<12, Armed Career Criminal.--A defendant who is subject to an enhanced sentence under the provisions of 18
U.S.C. § 924(e) is an Armed Career Criminal, See § 4B1.4.>

<13. Application of Subsection (b)(5).-->

<(A) In General.--Subsection (b)(5) applies, regardless of whether anything of value was exchanged, if the

defendant-->
<(i) transported, transferred, or otherwise disposed of two or more firearms to another individual, or received two
or more firearms with the intent to transport, transfer, or otherwise dispose of firearms to another individual; and>

<(ii) knew or had reason to believe that such conduct would result in the transport, transfer, or disposal of a

firearm to an individual-->
<(I) whose possession or receipt of the firearm would be unlawful; or>

<) who intended to use or dispose of the firearm unlawfully.>

<(B) Definitions.~-For purposes of this subsection:>

<“Individual whose possession or receipt of the firearm would be unlawful” means an individual who (i) has a prior
conviction for a crime of violence, a controlled substance offense, or a misdemeanor crime of domestic violence;
or (ii) at the time of the offense was under a criminal justice sentence, including probation, parole, supervised
release, imprisonment, work release, or escape status. “Crime of violence” and “controlled substance offense” have
the meaning given those terms in § 4B1.2 (Definitions of Terms Used in Section 4B1.1). “Misdemeancr crime of
domestic violence™ has the meaning given that term in 18 U.S.C. § 921(a)(33)(A).>

<The term “defendant”, consistent with § 1B1.3 (Relevant Conduct), limits the accountability of the defendant to
the defendant's own conduct and conduct that the defendant aided or abetted, counseled, commanded, induced,
procured, or willfully cansed.>

<(C) Upward Departure Provision.--If the defendant trafficked substantially more than 25 firearms, an upward
departure may be warranted.>

<(D) Interaction with Other Subsections.~-In a case in which three or more firearms were both possessed and
trafficked, apply both subsections (b)(1) and (b)(5). If the defendant used or transferred one of such firearms in
connection with another felony offense (i.e., an offense other than a firearms possession or trafficking offense) an
enhancement under subsection (b)(6)(B) also would apply.>

<14. Application of Subsections (b)(6)(B) and (c)(1).~>
A-043
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<(A) In General.--Subsections (b)(6)(B) and (c)(1) apply if the firearm or ammunition facilitated, or had the
potential of facilitating, another felony offense or another offense, respectively, However, subsection (¢)(1) contains
the additional requirement that the firearm or ammunition be cited in the offense of conviction.>

<(B) Application When Other Offense is Burglary or Drug Offense.--Subsections (b)(6)(B) and (c)(1) apply (i)
in a case in which a defendant who, during the course of a burglary, finds and takes a firearm, even if the defendant
did not engage in any other conduct with that firearm during the course of the burglary; and (ii) in the case of a
drug trafficking offense in which a firearm is found in close proximity to drugs, drug-manufacturing materjals, or
drug paraphernalia. In these cases, application of subsections (b)(6)(B) and, if the firearm was cited in the offense
of conviction, (c)(1) is warranted because the presence of the firearm has the potential of facilitating another felony
offense or another offense, respectively.>

<(C) Definitions.-->

<“Another felony offense”, for purposes of subsection (b)(6)(B), means any federal, state, or local offense, other
than the explosive or firearms possession or trafficking offense, punishable by imprisonment for a term exceeding
one year, regardless of whether a criminal charge was brought, or a conviction obtained.>

<*Another offense”, for purposes of subsection (c)(1), means any federal, state, or local offense, other than the
explosive or firearms possession or trafficking offense, regardless of whether a criminal charge was brought, or

a conviction obtained.>

<(D) Upward Departure Provision.--In a case in which the defendant used or possessed a firearm or explosive
to facilitate another firearms or explosives offense (e.g., the defendant used or possessed a firearm to protect the
delivery of an unlawful shipment of explosives), an upward departure under § 5K2.6 (Weapons and Dangerous
Instrumentalities) may be warranted.>

?(E) Relationship Between the Instant Offense and the Other Offense.--In determining whether subsections (b)
(6)(B) and (c)(1) apply, the court must consider the relationship between the instant offense and the other offense,
consistent with relevant conduct principles. See § 1B1.3(2)(1)-(4) and accompanying commentary.>

<In determining whether subsection (c)(1) applies, the court must also consider whether the firearm used in the
other offense was a firearm cited in the offense of conviction.>

<For example:>

<(i) Firearm Cited in the Offense of Conviction. Defendant A's offense of conviction is for unlawfully possessing
a shotgun on October 15. The court determines that, on the preceding February 10, Defendant A used the shotgun
in connection with a robbery. Ordinarily, under these circumstances, subsection (b)(6)(B) applies, and the cross
reference in subsection (¢)(1) also applies if it resulfs in a greater offense level.>

<Ordinarily, the unlawful possession of the shotgun on February 10 will be “part of the same course of conduct or
common scheme or plan” as the unlawful possession of the same shotgun on October 15. See § 1B1.3(2)(2) and
accompanying commentary (inchuding, in particular, the factors discussed in Application Note 5(B) to § 1B1.3).
The use of the shotgun “in connection with” the robbery is relevant conduct because it is a factor specified in
subsections (b)(6)(B) and (c)(1). See § 1B1.3(a)(4) (“any other information specified in the applicable guideline™),>

<(ii) Firearm Not Cited in the Offense of Conviction. Defendant B's offense of conviction is for unla&vi@l‘ﬂfl
possessing a shotgun on October 15. The court determines that, on the preceding February 10, Defendant B
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unlawfully possessed a handgun (not cited in the offense of conviction) and used the handgun in connection with
a robbery.>

<Subsection (b)(6)(B). In determining whether subsection (b)(6)(B) applies, the threshold question for the court is
whether the two unlawful possession offenses (the shotgun on October 15 and the handgun on February 10) were
“part of the same course of conduct or common scheme or plan”, See § 1B1.3(a)(2) and accompanying commentary
(including, in particular, the factors discussed in Application Note 5(B) to § 1B1.3).>

<Ifthey were, then the handgun possession offense is relevant conduct to the shotgun possession offense, and the use
of the handgun “in connection with” the robbery is relevant conduct because it is a factor specified in subsection (b)
(6)(B). See § 1B1.3(a)(4) (“any other information specified in the applicable guideline”). Accordingly, subsection

(b)(6)(B) applies.>

<On the other hand, if the court determines that the two unlawful possession offenses were not “part of the same
course of conduct or common scheme or plan,” then the handgun possession offense is not relevant conduct to the

shotgun possession offense and subsection (b)(6)(B) does not apply.>

<Subsection (¢)(1). Under these circumstances, the cross reference in subsection (c)(1) does not apply, because
the handgun was not cited in the offense of conviction.>

<15. Certain Convietions Under 18 U.S.C. §§ 922(a)(6), 922(d), and 924(a)(1)(A).--In a case in which the
defendant is convicted under 18 U.S.C. §§ 922(a)(6), 922(d), or 924(a)(1)(A), a downward departure may be
warranted if (A) none of the enhancements in subsection (b) apply, (B) the defendant was motivated by an intimate
or familial relationship or by threats or fear to commit the offense and was otherwise unlikely to commit such an
offense, and (C) the defendant received no monetary compensation from the offense.>

Notes of Decisions (642)

Federal Sentencing Guidelines, § 2K2.1, 18 U.S.C.A., FSG § 2K2.1
As amended to 7-12-19.

End of Docurent © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Page 1 Instruction 6.120

2009 Edition ASSAULT
ASSAULT
The defendant is charged with having committed an assault upon
Jalleged victim] . Section 13A of chapter 265 of our General Laws provides

that “Whoever commits an assault . . . upon another shall be punished
”

An assault may be committed in either of two ways. It is either an
attempted battery or an immediately threatened battery. A battery is a
harmful or an unpermitted touching of another person. So an assault can
be either an attempt to use some degree of physical force on another
person — for example, by throwing a punch at someone — or it can be a
demonstration of an apparent infent to use immediate force on another
person — for example, by coming at someone with fists flying. The
defendant may be convicted of assault if the Commonwealth proves either
form of assault.

In order to establish the first form of assault — an attempted battery
— the Commonwealth must prove beyond a reasonable doubt that the
defendant intended to commit a battery — that is, a harmful or an

unpermitted touching — upon ___ jaieged victin; __, took some overt step

A-046




Instruction 6,120 Page 2
ASSAULT 2009 Edltion

toward accomplishing that intent, and came reasonably close to doing so.
With this form of assault, it is not necessary for the Commonwealth to

show that _ jaeqed victim;  was put in fear or was even aware of the

attempted battery.
In order to prove the second form of assault — an imminently

threatened battery — the Commonwealth must prove beyond a reasonable

doubt that the defendant intended to put __ jaleged viciimj __ in fear of an

imminent battery, and engaged in some conduct toward __jaleged victimj

which __ paleged victim;  reasonably perceived as imminently threatening a

battery.

Hers Instructon Intent (Instruction 3.120), since both branches of assault are speciflc intent offenses.
If additional language an the first branch of assault is appropriate, see Instruction 4.120 (Aftempt).

Commonwealth v. Barbosa, 399 Mass. 841, 845 n,7, 507 N.E.2d 694, 686 n.7 (1987) (an assault is
“any manlfestation, by a person, of that person’s present Intention to do another immediate bodlly
harm”); Commonwealth v. Delgado, 387 Mass. 432, 435-437 & n.3, 326 N.E.2d 716, 718-719 & n.3
(1978) ("an act placing another in reasonable apprehension that force may be used is sufficlent for
the offense of criminal assault”; words threatening future harm are Insufficient to constitute an assault
unless “they put the other in reasonable apprehansion of an imminent harmful or offensive contact
with his person"); Commonwealth v. Chambers, 57 Mass, App. Ct, 47, 49, 781 N.E.2d 37, 40 (2003)
(threatened-battery branch "requires proof that the defendant has engaged in objectively menacing
conduct with the Intent of causing apprehension of immediate bodily harm on the part of the target™);
Commanwealth v. Musgrave, 38 Mass. App. Ct. 519, 649 N.E.2d 784 (1995), aff'd, 421 Mass. 610,
659 N.E.2d 284 (1998) (threatensad-battery branch of assault requires specific intent to put victim in
fear or apprehension of immediate physlcal harm); Commonwealth v. Spencer, 40 Mass. App. Ct.
919, 922, 663 N.E.2d 268, 271 (1986) (same); Commonwealth v. Enos, 26 Mass. App. Ct. 1008,
1008, 530 N.E.2d 805, 807 (1988) (necessary Intent inferable from defendant's overt act puiting
anotherin reasanable fear, irrespective of whether defendant Intended actual Injury); Commonwealth
v. Domingue, 18 Mass. App. Ct. 887, 990, 470 N.E.2d 799, 802 (1884) {assault is “an overt act
undertaken with the Intention of putting another person in fear of bodily harm and reasonably
calculated to do so, whether or not the defendant actually Intended to harm the victim"). See
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2009 Edition ASSAULT

Commonwealth v. Hurley, B9 Mass. 433, 434 (1868) (assault by joint venture by intentionally inciting
assault by othars); Commonwealth v, Joyce, 18 Mass. App. Ct. 417, 421-422, 426-430, 467 N.E.2d
214, 217-218, 220-222 (1984) (assault by joint venture).

NOTES:

1. Aggravated forms of offense. It s an aggravated form of assault if It causes serious bodlly injury,
or if the defendant knows or has reason to know that the victim Is pregnant, or if the defendant knows that the victim
has an outstanding abuse restraining order against the defendant. G.L. c. 265, § 13A(b). An additionally-aggravated
sentence is provided for subsequent offenses.

2, Assault with a dangerous weapon (G.L. ¢. 265, § 15B[b]) has one element In addition to those’
required for simple assault: that the assault was done by means of a dangerous weapon. Commonwealth v. Burketf,
5 Mass. App. Ct, 801, 803, 370 N.E.2d 1017, 1020 (1977). J.R. Nolan, Criminal Law § 323 (1976). See
Commonwealth v, Nardj, 6 Mass. App. Ct. 180, 181~184, 374 N.E.2d 323, 324-326 (1978). Simple assaultis a lesser
included offense of assault with a dangerous weapon, but assault and battery [s net. A Juvenile v. Commonweailth,
404 Mass. 1001, 533 N.E.2d 1312 (1989).

Assault with a dangerous weapon on a parson 60 years or older (G.L. ¢. 265, § 15B[a]) Is an aggravated form
of the offense. The Commonwealth must charge and prove that the victlm was 60 years of age or older. The jury may
cohslder the victim’s physlical appearance as one factor In determining age, but appearance alone Is not sufflclent
evidence of age unless the victim Is of "a marked extreme” age, since “[e]xcept at the poles, judging age on physical
appearance Is aguess...." Commonwealth v. Pittman, 25 Mass. App. Ct. 25, 28, 514 N.E.2d 857, 858 (1987). Pror
to St. 1985, c. 297, § 6 (effective March 17, 1996), the aggravated offense covered persons 85 years or older,

a. Multiple victims of single assault. Where the defendant assaults multiple victims ih a single act,
the defendant may be convicted of multiple counts of assault and, in the Judge's discretion, given consecutive
sentences. Commonwsalth v. Dello lacono, 20 Mass. App. Ct. 83, 89-80, 478 N.E.2d 144, 148-149 (1988) (flring gun
into house with saveral residents).

4, Simultaneous assault and property destruction. A single act may support simultaneous
convictlons of assault by means of a dangerous weapon upon the victlm who was assaulted and of malicious
destruction of property (G.L. c. 266, § 127) with respect to the area where the victim was standing. Domingus, supra
{flring gun in order to damage bar and frighten bartender).

5. Statement of reasons required if inprisonment not imposed. A jury session judge sentencing
for this or ane of the other crimes against persons found in G.L. ¢. 265 who does not impose a sentence of
incarceratlon “shall Include in the record of the case speclfic reasons for not Imposing a sentence of imprisonment,”
which shall be a public record. G.L. c. 265, § 41.

6. Vietim's apprehension or fear. The first (attempted battery) branch of assault does notrequire that
the victim was aware of or feared the attempted battery. Commonwealth v. Slaney, 345 Mass. 135, 138-139, 185
N.E.2d 919, 922 (1962); Gommonwealth v. Richards, 363 Mass. 299, 303, 293 N.,E.2d 854, 857-858 (1973);
Commonwealth v. Gorassl, 432 Mass, 244, 248, 733 N.E.2d 106, 110 (2000).

The second (threatened battery) branch of assault requires that the victim was aware of the defendant’s
objectively menacing conduct. Chambers, 57 Mass. App. Ct. at 48-52, 781 N.E.2d at 39-42. Some older declsions
seem to suggest that under the second branch of assault the victim must have feared as well as perceived the
threatened hattery. This may have resulted from the inherent ambiguity of the term “apprehend,” which may signify
sither. Chambers, supra, concluded that subjective fear Is not an element of either branch. Other recent decisions
appear to be ih accord. See Commonwealth v. Melion, 436 Mass. 291, 285 n.4, 763 N.E.2d 1092, 1096 n.4 (2002);
Gorassl, 432 Mass. at 248-249, 733 N.E.2d at 110; Commonwealth v. Gordon, 407 Mass. 340, 349, 553 N.E.2d 915,
820 (1990); Slansy, 345 Mass. at 139-141, 185 N.E.2d at 922-923,; Richards, 363 Mass. at 303-304, 283 NZZSZ%S
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857-858. See also the extended dlscussion ofthisissue in R.G. Stearns, Massachusetts Criminal Law: A Prosecutor’s
Gulde (28th ed. 2008). The model instruction requires perception, but not subjective fear, by the victim under the
second branch of assauit.

7. Assault with intent to murder & assault with Intent to kill. Assault with Intent to murder (G.L. c.
265, § 15) requires assault, specific intent to kill, and malice. The lesset included offense of assault with intent to kil
{B.L. c. 285, § 28) requires assault, specific Intent to kill, and absence of malice. “[Plerhaps the simplest and most
distinet way to descrlbe the difference” Is that the lesser offense has an additional element — namely, the presence
of mitigation provided by reasonable provocation, sudden combat, or excessive force In self-defense. If there Is no
evidence of mitigation, the Commonwealth satisfies lts burden on the Issue of malice simply by praving specific intent
to kill. Commonwealth v, Nardone, 406 Mass. 123, 130-132, 546 N.E.2d 358, 364-365 (1988); Commonwealth v.
Bourgeois, 404 Mass. 61, 65, 533 N.E.2d 638, 641 (1988). Assault with intent to kill is, In effect, an assault with Intent
to commit manslaughter. Commonwealth v. Cowie, 28 Mass. App. Ct. 742, 745, 556 N,E.2d 103, 105 (1980). Neither
offense is within the final Jurisdiction of the Distriet Court,

8. Armed assault in a dwelling (G.L. c. 265, § 1BA), which is not within the final jurlsdictlon of the
District Court, requires proof of: (1) entry of a dwelling while armed; (2) an assault on someone In the dwelling; and
(3) accompanying the assault, a specific intent to commit a felony. The intended felony may be a compounded assault
charge (such as ABDW) and need not be an additional, factually distinct felony. Commonwealth v. Donoghue, 23
Mass. App. Ct. 103, 111-113,489 N.E.2d 832, 838 (1986). Where the Commanwealth alleges that the intended felony
is an attack on a second victim, it must prove specific intent to commlt that second attack, Commonwealth v. Smith,
42 Mass, App. Ct. 8086, 807, 674 N.E.2d 1096, 1098 (1997). Slhce § 18A does not require that the weapon be usad
in the assault, it does not have assault by means of a dangerous weapon (G.L. c. 265, § 15B) as a lesser included
offanse. Commonwealth v. Flanagan, 17 Mass. App. Ct. 366, 371-372, 458 N.E.2d 777, 781 (1984).

9. Verdict slip. Where the Jury is presented with a lesser Included offense of assault, and the
Commonwealth proceeds upon the alternate theorlas of an attempted battery or an imminently threataned battery, the
jury need not be unanimous as to the theory and a spaclal verdict slip requiring the jury fo elect between the theoties
is not proper, Commonwealthv. Arlas, 78 Mass. App. Ct. 429,433, 939 N.E.2d 1169, 1173 (2010). A verdictsllp need
not distingulsh between a convistion for an attempted battery and a threatened battery even when the Commonwealth
proceeds upaon both theorles. The jury may return a unanimous verdict for assault even if they are split between the
two theotles. "Because aftempted battery and threatened battery ‘are closely related,' Commonwealth v. Sanios, 440
Mass. 281, 289 (2003), we do not require that a jury be unanimous as to which theory of assault forms the basis for
thelr verdlct; a jJury may find a defendant gullty of assauit if some jurors find the defendant committed an attempted
battery (bacause they are convinced the defendant intended to strike the victim and missed) and the remainder find
that he committed a threatened battary (because they are convinced that the defendant intended to frighten the victim
by threatening an assault). See /d. at 284, 289 (jury were not required to be upanimous as to which form of assault
was relied on fo satisfy assault element of armed robbery)." Commonwealth v. Porro, 458 Mass. 526, 393 N.E.2d
1157 (2010). See also Commonwealth v. Arias, supra.
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ASSAULT AND BATTERY
BY MEANS OF A DANGEROUS WEAPON

G.L.c. 265, § 16A

I. INTENTIONAL ASSAULT AND BATTERY BY MEANS OF A DANGERQUS WEAPON

The defendant is charged with having committed an intentional
assault and battery by means of a dangerous weapon.

In order to prove the defendant guilty of this offense, the
Commonwealth must prove three things beyond a reasonable doubt:

First: That the defendant touched the person of __jafeged victim}

however slightly, without having any right or excuse for doing so;

Second: That the defendant intended to touch __ jateged victim;  : and

Third: That the touching was done with a dangerous weapon.

| If additlonal language on intent Is appropriate. ] The Commonwealth

must prove beyond a reasonable doubt that the defendant

intended to touch fallaged vietim] ___ with the dangerous weapon,

in the sense that the defendant consciously and deliberately

intended the touching to occur, and that the touching was not
A-050
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merely accidental or negligent. The Commonwealth is not
required to prove that the defendant specifically infended to

cause injury to __ faeged victim} .

[ i no injury was sustained. | It is not necessary for the

Commonwealth to prove that the defendant actually caused

injury to ___ mieged vietim;  with a dangerous weapon. Any slight

touching is sufficient, if it was done with a dangerous weapon.

l A. Ifthe alleged weapon is inherently dangerous, | A dangerous weapon is an item

which is capable of causing serious injury or death. | instruct you, as a

matter of law, that a __is a dangerous weapon.

[ B. Ifthe allaged weapon Is not nherently dangerous. | An item that is normally used

for innocent purposes can become a dangerous weapon if it is used as a
weapon in a dangerous or potentially dangerous fashion. The law
considers an item to be used in a dangerous fashion if it is used in a way
that it reasonably appears fo be capable of causing serious injury or death
to another person.

For example, a brick can be a dangerous weapon if it is thrust against

someone’s head or a pillow if it is used to suffocate someone. In decidifig!
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whether an item was used as a dangerous weapon, you may consider the
circumstances surrounding the alleged crime, the nature, size and shape

of the item, and the manner in which it was handled or controlled.

G.L.c. 265, § 15A(b). Commonwealth v. Ford, 424 Mass. 709, 711 (1997) (ABDW is a general intent
crime and does not require specific Intent to injure the victim, but its Intentlonal branch requires an
Intentlonal touching, and not merely an Intentlonal act resulting In a touching); Commonwealth v.
Waite, 422 Mass. 792, 794 n.2 (1996) (ABDW does not require specific Intent to do bodily harm with
the dangerous weapon); Quincy Mut. Fire Ins. Co. v. Abernathy, 393 Mass. 81, 887 n.4 (1984)
(ABDW “requires proof only that the defendant intentlonally and unjustifiably used force, however
slight, upon the person of another, by means of an instrumentality capable of causing bodily harm");
Commonwealth v. Manning, 6 Mass. App. Ct. 430, 436-438 (1978) (ABDW must be “by means of”
dangerous weapon, that is, weapon must come Into contact with victim); Commonwealth v. Moffett,
383 Mass, 201, 212 (1981) (same); Commonwealth v. Liakos, 12 Mass, App. Ct. 57, 60-61 (1881)
(use of dangerous weapon, though not found or testifled to, Inferable from nature of victim's wounds).

The Appesls Court approved glving “helpful examples fo gulde the jury’s analysis” in Commonwealth
v. Marrero, 19 Mass. App. Ct. 921, 823 (1884), and much of the wording of the instruction ragarding
an ltem that is not inherently dangerous was reviswed In Commonweaith v. Tevlin, 433 Mass. 305,

310 (2001).

Where the dangerousness of the object Is for the Jury to decide, a lesser included instruction on assault and
battery should always be glven, and must be given on request., Commonwealth v. Connolly, 49 Mass. App.

CL 424, 426 (2000).

. RECKLESS ASSAULT AND BATTERY WITH A DANGEROUS WEAPON

[ A. If intentional ABDW was already charged on. | There is a second way in which a

person may be guilty of an assault and battery by means of a dangerous

weapon. Instead of intentional conduct, it involves a reckless touching

with a dangerous weapon that results in bodily injury.
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| B. Ifintentional ABDW was not already charged on. | The defendant is charged with

having committed a reckless assault and battery by means of a dangerous

weapon upon __jalleged victim]

In order to prove that the defendant is guilty of this offense, the
Commonwealth must prove three things beyond a reasonable doubt:

First: That the defendant engaged in actions which caused bodily

injury to __ fatieged victimj

Second: That the bodily injury was done with a dangerous weapon;

and

Third: That the defendant’s actions amounted to reckless conduct.

With regard to the first element, the bodily injury must be sufficiently
serious to interfere with the alleged victim’s health or comfort. It need not
be permanent, but it must be more than trifling. For example, an act that

only shakes up a person or causes only momentary discomfort would not

be sufficient.
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[ A. Ifthe alleged weapon is inherently dangerous, | A dangerous weapon is an item

which is capable of causing serious injury or death. | instruct you, as a

matter of law, that a is a dangerous weapon.

] B. If the alleged weapon Is not inherently dangerous. ] An item that is nor mally used

for innocent purposes can become a dangerous weapon if it is used as a
weapon in a dangerous or potentially dangerous fashion. The law
considers an item to be used in a dangerous fashion if it is used in a way
that it reasonably appears to be capable of causing serious injury or death
fo another person.

For example, a brick can be a dangerous weapon if it is thrust against
someone’s head or a pillow ff it is used to suffocate someone. In deciding
whether an item was used as a dangerous weapon, you may consider the
circumstances surrounding the alleged crime, the nature, size and shape
of the item, and the manner in which it was handled or controlied.

With regard to the third element, it is not enough for the
Commonwealth to prove that the defendant acted negligently — that is, in a
manner that a reasonably careful person would not. It must be showh that

the defendant’s actions went beyond mere negligence and amounted t6-054
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recklessness. The defendant acted recklessly if he (she) knew, or should
have known, that such actions were very likely to cause substantial harm
to someone, but he (she) ran that risk and went ahead anyway.

But it is not necessary that he (she) intended to injure or strike the
alleged victim, or that he (she) foresaw the harm that resulted. [f the
defendant actually realized in advance that his (her) conduct was very
likely to cause substantial harmland decided fo run that risk, such conduct
would of course be reckless. But even if he (she) was not conscious of the
serious danger that was inherent in such conduct, it is still reckless
conduct if a reasonable person, under the circumstances as they were
known to the deféndant, would have recognized that such actions were so
dangerous that it was very likely that they would result in substantial
injury.

G.L. c. 265, § 15A(b). Ford, 424 Mass. at 711 (the recklessness branch of assault and battery with
a dangerous weapon requires proof of an “Intentional commission of a wanton or reckless act
(something more than gross negligence) causing physlical or bodily injury to ancther” by means of a

dangerous weapon).

Na verdict slip or specific unanimlty instruction required where both Intentional and reckless assault
and battery by means of a dangerous weapon are alleged. Where the evidence warrants instructing
on both intentional and recklsess branches, the jurors need not be unanlmous on whether the ABDW
was Intentional or reckless. The judge, therefore, need not give a specific unanimity instruction or
provide verdict slips for the jury to Indicate the baslis of its verdict. See Commonwealth v. Mistretta,
84 Mass. App. Ct. 908, 906-07, rev. denled, 466 Mass. 1108 (2013). This is because "the forms of
assault and battery are . . . closely related subcategories of the same crime.” Id. at 307, "Specific
unanimity is not required, because they are not 'separate, distinct, and essentlally unrelated ways in
which the same crime can be committed.” /d., quoting Commonwealth v. Sanifos, 440 Mass, 281,

288 (2003). A-055
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NOTES:

1. “Dangerous weapon.” Aweapon Is "an Instrument of offensive or defensive combat; . .. anything

used, or designed to be used, in destroying, defeating, or injuring an enemy.” Commonwealth v. Sampson, 383 Mass,
750, 754 (1981). A dangerous weapon is “any Instrument or Instrumentality so constructed or so used as to be llkely
to produce death or great bodily harm.” Commonweailth v. Farrell, 322 Mass. 606, 614-615 (1948).

If a weapon Is inherently dangerous, it need not have been used in a dangerous fashlon. Appleby, 380 Mass,
at 307 n.8, For the list of weapons which are considered Inherently dangerous, see G.L. c. 269, § 10(a) & (b) and
Commonwealth v. Appleby, 380 Mass. 296, 303 (1980) (item is Inherently dangerous "If designed for the purpoese of
bodlly assault or defense”). See Commonwealth v. Lord, 55 Mass.App.Ct. 265, 267 (2002) (mace spraylng device
dangerous per se).

Usually-innocent items are also consldered to be dangerous weapons [f used in a dangerous or potentially
dangerous fashion. /d. at 303-304, 307 (riding crop; and collecting cases on particular ffems). See also
Commonwealth v. Scotf, 408 Mass. 811, 822-823 (1990) (gag); Commonwealth v. Galllson, 383 Mass. 659, 667-668
(1881) (lit cigarette); Commonwsealth v. Barrelt, 386 Mass. 849, 654-656 {1980) (aerosol can sprayed In eyes of
operator of moving vehicle); Commonwealth v. Feftes, 64 Mass. App. Ct, 917, 918 (2005) (dog). However, the fact
that an appellate court previously held that the object was capable of belng used as a dangerous weapon does not
make it such in all future cases, regardless of circumstances. Appleby, supra. “The essential question, when an object
which is not dangerous per se Is alleged to be a dangerous weapon, is whether the obfect, as used by the defendant,
Is capable of producing serious bodily harm." Marrero, 19 Mass. App. Ct. at 922. This is determined by how the
object's potential for harm would have appeared to a reasonable obhserver. Commonwealth v. Tarrant, 367 Mass. 411,
414 (1975), This determination is normally for the jury, to be decided on the basis of the clrcumstances surrounding
the crlme, the nature, size and shape of the object, and the manner in which It was handled or controlled. Appleby,
380 Mass. at 307 n.B; Marrero, supra; Commonwealth v. Davis, 10 Mass. App. Ct. 190, 193 (1980). “That a
dangerous weapon was used can be Inferred from the victim's injurles.” Commonwealth v. Roman, 43 Mass. App.
Ct, 733, 736, 8.C., 427 Mass. 1006 (1998). Whether an [tem is a dangerous weapon turns on how It is used, and not
the subjsctive intent of the actor. Commonwealth v. Lefebvre, 60 Mass, App. Ct. 812, 913 (2004); Commonwsalth
v. Connofly 49 Mass. App. Ct. 424, 425 (2000).

To qualify as a dangerous weapon, an ltem need not be capable of being wielded, possessed or controlled,
and may be stationary. Commonwealth v. Sexton, 426 Mass. 148, 152 (1897) (concrete pavement against which
victim's head was rapeatedly struck; and collecting cases). See also Commonwealth v. Mcintosh, 56 Mass. App. Ct.
827, 829 (2002) (windowpane). It may not, however, be a human body part. Davls, 10 Mass. App. Ct, at 192-193
(teeth and other body paris). The ocean Is not a dangerous weapaon for purposes of § 15A where the victim is
abandoned far from shore, Commonwealth v. Shea, 38 Mass. App. Ct. 7, 15-18, (1995), but perhaps it would be if the
victim's head were held underwater, see Sexfon, 425 Mass. at 150 & n.1.

2. Knives. Nofall knives are dangerous per se. Commonwsalth v. Miller, 22 Mass. App. Ct. 694, 694
n.1(1988) (noting Leglslature has not designated all knives as dangerous per se, and discussing the definition of “dirk
knife"). By statute, “any stiletto, dagger or a device or case which enables a knife with a locking blade to bs drawn
at a locked position, any ballistic knife, or any knife with a detachable blade capable of being propelled by any
mechanism, dirk knife, any knlfe having a double-edged blade, or a switch knifs, or any knlfe having an automatic
spring release device by which the blade Js released from the handle, having a blade of over one and one-half lnches”
Is a dangerous weapon per se. G.L. c. 269, § 10(b). See Commonweaith v. Smith, 10 Mass. App. Ct, 770, 776-78
(1996) (a "knlfe having a double-edged blade” need notbe double-edged for its entire length); Miller, supra {discussing
the difflculties in deflning a "dirk knife”). Straight knlves typically are regarded as dangerous per se while folding
knives, at Ieast those withouta locking devics, typleally are not. Commonwealth v. Turner, 59 Mass. App. Ct. 825, 828
{2003), See Commonwealth v. Young, 461 Mass. 198, 211-12 (2012) (affirming instruction that a nine-Inch knife with
a flve-Inch double-edge blade was dangerous per se). Possesslon of a closed folding knife is a dangerous weapon
for purposes of G.L. ¢, 269, § 10(b) only If used or handled in a manner that made It a dangerous weapon. Turner,

59 Mass. App. Ct. at 828-29.

3. Shod foot. “"Footwear, such as a shoe, when used to kick, can be a dangerous weapon.”
Commonwealth v. Teviin, 433 Mass. 305, 311 (2001); Commonwealth v. Fernandez, 43 Mass. App. Ct. 3A3056
(1897) (sneakers); Commonwealth v. Marrero, 18 Mass, App. Ct. 921, 922 (1984) (hoots orsneakers); Commonwealth
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v. Zawalsky, 41 Mass. App. Ct. 392, 398-398 (1996) (unnecessary for prosecutor fo prove exactly what type of shoes
defendant wore where there was evldence that defendant was wearing shoes and gave victim a vicious kick to the
head resulting in injury). Compare Commonwealth v. Charlas, 57 Mass. App. Ct. 595, 599 (2003) (kicking was “not
so minimal as to foreclose an infetence” that shod feet were being used as dangerous weapons capable of causing
serlous Injury) with Commonwealth v. Mercado, 24 Mass. App. Ct. 391, 397 (1987) (jury may Infer that foot was shod,
but no more than a nudge was Insufficient).

4, Unseen weapon. A defendant who claimed to have a weapon may be taken at his word, if it Is
possible that he did have such a weapon. Commonweaith v. Hastings, 22 Mass. App. Ct, 830, 930 (1886) (where
Victim felt sharp object agalnst her, defendant clalming to have unseen knife may be convicted of ABDW).

5. Specification of dangerous weapon. The particular type of dangerous weapon with which the
offense was commiltted Is not an essential element of ABDW. Commonwealth v. Salone, 26 Mass. App. Ct. 826, 929
(1988). ltis therefore surplusage In a complaint and, if the defendant is notsyrprised, its specification in the complaint
may be amended at any time to conform tfo the evidence, See G.L, ¢. 277, § 21,

6. Automobille as extenslon of occupants. As to whether a battery of an automoblle Is also a battery
of its occupants, see Commonwealth v. Burno, 396 Mass. 622, 627-628 (1086) (agreeing that “a battery could coeur
although ne force was applied fo a person directly,” but reserving decision on whether "a battery could occur even If
no force at all, direct or indirect, was applled fo a person”).

7. Victim injured while escaping. A defendant may be convicted of ABDW where the victim was cut
with the defendant’s knife while trying to grab the knife away from the pursuing defendant, Commonwealth v, Rajoite,
23 Mass. App. Ct. 98, 96 (1986). See the supplemental Instruction to Assault and Battery (Instruction 6.140).

8, Consent not a defense. Commonwealth v. Appleby, 380 Mass. 296, 310 (1980) (consentis not a
defense to ABDW). Commonwealth v, Burke, 380 Mass. 480, 482-483 (1983); Commonwealth v, Leonard, 80 Mass,
App. Ct. 187 (2016).

9, Transferred intent. An instruction ob transferred Intent indicates that the Commonwealth need only
prove an intent to touch one of the Intended victims and does not have to prove Intent specifically directed at each of
the actual victims. Commonwealth v. Meifon, 436 Mass. 281, 299 .11 (2002). “ltis a familar rule that one who
shoots, intending to hit A,, and accidentally hits and Injures B., is llable for an assault and battery on B.”
Commonwealth v. Hawkins, 157 Mass. 661, 563 (1893). Accord, Commonwealth v. Dung Van Tran, 463 Mass. 8,
28 & .19 (2012); Commonwealth v. Drumgold, 423 Mass, 230, 258, (1996); Commonwealth v. Pitfs, 403 Mass. 665,
668-669 & n, 6 (1989); Commonwealth v. Pulelo, 334 Mass. 101, 108-110, (1885); Commoawealth v. Ely, 388 Mass.

69, 76 n.13 (1983).

10, Joinf venture. A conviction of ABDW by Joint venture requires knowledge that the co-venturer had
a dangerous weapon, but this may be Inferred from the circumstances. Commonwsealth v. Ferguson, 365 Mass. 1,
8-9 (1974); Commonwealth v. Meadows, 12 Mass, App. Ct. 639, 644 (1981). See Commonwealth v. Britt, 465 Mass,
87, 100 (2013) (where conviction Is based on jolnt venture theoty of crime that has as element use or possession of
weapon, Commonwealth bears "the burden of proving that [the defendant] had knowledge thata member of the joint
venture had a weapon”). However, “thare Is no need to prove an anticipatory compact between the partles to establish
Jointventure, If, at the climactic moment the parties consclously acted together in carrylng out the criminal endeavor.”
Commonwealth v. Sexfon, 4256 Mass. 146, 152 (1997) (Joint venture flabllity for ABDW upheld where defendant
continuously kicked and punched the victim while his coventurer repeatedly siammed the victim's head into the
pavement, and at no fime during thls conflict did the defendant seek to withdraw).

1. Aggravated forms of offense. Assault and battery on a person 60 years or older by means of a
dangerous weapon (G.L. c. 265, § 15A[a]) Is an aggravated form of ABDW (§ 15A[b]). The Commonwealth must
charge and prove that the victim was 60 years of age or older. The jury may consider the victim’s physical appearance
as one factor in determining ags, but appearance alone is not sufficient evidence of age unless the victimis9 %
marked extreme" age, since “[elxcept at the poles, judging age on physical appearance is a guess . . . ."
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Commonwealth v. Piftman, 25 Mass. App. Ct. 25, 28 (1987). A further-aggravated sentence is provided for
subsequent offenses.

An ABDW Is also aggravated If It causes serlous bodily Injury, or If the defendant knows or has reason to know
that the victim Is pregnant, or ifthe defendant knows thatthe victim has an outstanding abuse restraining order against
the defendant, or if the defendant is 18 years of age or older and the victim Is under the age of 14. G.L. c. 265,

§ 15A(c)).

12. Lesser included offenses, ABDW has as lesser Included. offenses assault with a dangerous
weapon, and assaultand battery (Instruction 6,140). Commonwealthv. Beal, 474 Mass. 341,347 (2016) (ADW lesser
included offense of ABDW); Commonwealth v. Connolly, 49 Mass. App. Ct, 424,426 (2000) (assault and battery lesser
included offense of ABDW). Both theories of assault (Instruction 6.120) are lesser included offenses of intentional
ABDW,; there Is still an open question about whether both thearies are lesser included offenses of reckless ABDW ).
See Commonwealth v. Porro, 4568 Mass. 526, 534 & n.8 (2010). If the evidence would also permit a Jury finding of a
lesser included offense, the jury should be instructed on lesser Included offenses (Instructlon 2,280).

13. Statement of reasons required Iif Imprisonment not imposed. A Jury sesslon judge sentencing
far this or one of the other crimes against persons found in G.L. c. 266 who does not impose a senfence of
incarceration “shall Include In the record of the case speoific reasons for not imposing a sentence of Imprisonment,”
which shall be a public record. G.L.c. 265, § 41.
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§ 2100 OFFENSES AGAINST THE PERSON Art. 210

§ 210.0 Definitions *

In Articles 210-213, unless a different meaning plainly is ve-
quired:

(1) “human being" means a person who has been born and
is alive; :

(2) “bodily injury” means physieal pain, illness or any
impairment of physical condition;

(8) “serious bodily injury” means bodily injury which
createy a substantial risk of death or which causes serious,
permanent disfigurement, or protracted loss or impairment
of the function of any bodily member or organ;

(4) “deadly weapon' means any firearm, or other weapon,
device, instrument, material or substance, whether animate
or inanimate, which in the manner it is used or is infended to
bo used is known to be capable of producing death or serious
bedily injury.

Comraent

Section 210.0 defines several terms which are applicable to the
provisions of Articles 210 through 213, Commentary on each of
the definitions ig contained in the discussion of the substantive
provisions.to which it is relevant.

§ 210.1 Orimnial Homicide %*

(1) A person is guilty of criminal homicide if he purposely,
knowingly, recklessly or negligently causes the death of another
human being.

{2) Oriminal homicide is murder, manslaughter or negligent
homicide, ‘

* History, Presented to the Institute as Section 201,80 of Tentative Draft
No. 9 and considered at the May 1959 meeting. See generally ALI Proceed-
ings 105-219 (1959), Reprinted as Sectlon 211.4 in Tentative Draft No. 11,
Presented again to the Institute in the Proposed Official Draft and approved
at the May 1962 meeting. See ALI Proceedings 226-27 (1962).

¥5 History, Presented to the Institute as Section 2011 of Tentative Draft
No. 9 and considered at the May 1059 meeting, See ALI Procesdings 106-21
(1959), Approved by the Institute at the May 1959 meeting, See ALI Pro-
ceedings 191 (1950), Presented again to the’ Institute in the Proposed Offi-
cial Draft and again approved at the May 1962 meeting, See ALY Proceed-
ings 226-27 (1962), Detailed commentary was originally included in Tenta-
tive Draft No. 9 at 25-28 (1959),
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