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Second Division .

NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1). -

IN THE
APPELLATE COURT OF ILLINOIS-
FIRST DISTRICT

' THE PEOPLE OF THE STATE OF ILLINOIS,

. ) Appeal from the
) Circuit Court of
Plaintiff-Appellee, ) Cook County.
. X : ) .
V. ) No. 11 CR 8279
| 1) -
JOSE ARROYO, ) Honorable
) Clayton J. Crane,
* Defendant-Appellant. )

Judge, presiding.

PRESIDING JUSTICE MASON delivered the judgment of the court.
Justices Pucinski and Hyman concurred in the judgment.

 ORDER

91  Held: State established corpus delicti for two counts of criminal sexual assault and
aggravated criminal sexual abuse because although they were not testified to by
the victim, they involved contact with the same body part and occurred during the
same assaults that were corroborated by the victim’s testimony .independent of
defendant’s confession. We affirm all of defendant’s convictions over his
contentions that the trial court (i) abused its discretion by denying his motion to
appoint private counsel; and (ii) failed to make a proper preliminary inquiry,
pursuant to People v. Krankel, 102 11l. 2d 181 (1984), into the factual basis of his
pro se posttrial claims of ineffective assistance of trial counsel.
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| .1] 2 Following a jury trial, defendant .lose Arroyo was convicted of three counts of criminal |
sexual assault and two counts of aggravated crumnal sexual abuse of the v1ct1m his daughter He
was sentenced to a total of 28 years’ xmpnsonment three consecunve sentences of nine, exght,

~ and seven years 1mpr1sonment for criminal sexual assault (counts 10 12, respectively), to be

~served consecutively with two concurrent terms of four years’ 1mpnsonment for aggravated

cnmmal sexual abuse (counts 13 and 15)

13 | ‘On appeal Arroyo argues: (1) there was 1nsufﬁc1ent evidence to prove h1m guilty beyond

a reasonable doubt of two of h1s convictions—one count of criminal sexual assault alleging

| mouth-to-vagina penetration and one count of aggravated sexual abuse alleging mouth-to-breast
contact—because his postarrest statements to police were the only evidence of the corpus delicti

for those twooﬁ'enses; (2) the trial court‘ abused its discretion by denying his motion to appoint
 private counsel in lieu of appointed counsel from the Public Defender s Ofﬁce and (3) the court-
o -farled to make a prelumnary mqu1ry into his pro se posttrlal claims of meffectlve assistance of

counsel pursuant to People v. Krankel, 102 111. 2d 181 (1984). We aﬁirm

. ¥4 - Arroyo was charged by indictment with a total of 48 counts of criminal sexual conduct

- committed against his 15-year-old daughter, D.HQ, during the month of April 2011. Before trial,
| the State nol-prossed all but_.six of those counts leaving_four counts of criminal sexual ‘assault
and two counts' of aggravated crirninal‘ se)rual abuse. The ﬁrst criminal sexual assault-count
(count l) alleged that Arroyo knowingly committed an act of sexual penetration upon D.H.
(pems-to—vagma contact) by the use of force or threat of force (720 ILCS 5/ 12-13(a)(l) (W est
2010)) The remmmng three cnmmal sexual assault counts alleged that Arroyo lcnowmgly

commrtted_ an act of sexual penetration upon D.H., i.e., penis-to-vagina, mouth-to-vagina, and
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. finger-to-vagina contact (couhts 10-12, respectively) (720 ILCS 5/ 12-13(a)(3) (West._*2010)),-
D.H. was under 18 years of age, and Arroyo was her famiI.y member. Arroyo' was also charged
with two counts of aggravated criminal sexual abuse based on hand-to-breast and mo_uth-to4 |
breast eontact'(counts 13 and 15, respectively) (70 ECS 5/12-16(b) (West 2010)). |
g5  In April 2011, D.H. was 15 years old and resided in an apartment in Chicago with her
father (Anoyo); .her mother (Adela), and twe younger sisters. The apamneht included a -
bathroom, a bedroom, and a room m between the bedroom and bathroom. Arroyo arrd '.Adela
were not getting along' ahd slept in separate.rooms. Arroyo slept in the bedroom and everyone |
else—Adela, D.H., and D.H.’a two sibl'mgs—sjept in the room located between Arroyo’s room
and ‘the' batlrroom.

| 6 Throughoht April 2011, there were five or six occasions on vt'hich Arroyo assa\rlted his
daughter The first assault was in early April and the last assault was on April 28, 2011. The first
mc1dent “most likely” occurred during the first week of Apnl D.H. did not recall dates of the_ _.
'second_, third, and fourth incidents or how miuch time elapsed between them. D.H. did not tell
anyone about ‘the assaults betore the final ineident on April 28, 2011, because Arroyo had

 threatened Adela’s life and also threatened to assault D.H.’s younger sisters. Every incident
'oecurred in Arroyo’s bedroom, either in the momihg or after school, when D.H. antl .Arroyo
were home alone. On each occasion, Arroyo would place his penis in D.H.’s vagina without a
condom D.H. tried to get Arroyo to stop. On one occasion, she ran away before he pulled her
back to h1s room by her hair and arms. Another tlme, D.H. ran to the k1tchen and grabbed a

| lcmfe but Arroyo threatened to sexually assault her sisters and took the knife from her

~ . -
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17 At the time of the first mcrdent in early April, D.H. arrived home from school and was -
alone in the apartment with Arroyo. He told her to go to hrs room because they needed to “talk.”
There, Arron grabbed D.H. by the arms and took her to his bed, where he undressed her. Arroyo :
removed D.H.’s pants and underwear, and then removed his own pants and underwear He
placed his pems into her vagina for a few rmnutes DH. trred to push and kick Arroyo off her,
but he hit her and kept pmmng her down by her arms. She told him to stop because it hurt, but he
: .drd not. Arroyo also touched D.H.’s breasts, “tried to sqursh them,” and tried to-insert a ﬁnger
into her vagina. | | |
9 -8 On April 28, 2011, Adela and D.H.’s sisters were gone for the day.' D.H. stayed horrle
 from school and was alone m the apartment with Arroyo. She wanted him to “get caughf’ s6 she
lleﬁ the apartrnent’s front door unlocked. D.H was brushing her teeth in the bathroom when‘-
Arroyo pulled herb'y her arm. He tried to grab her hair and she fell. Arroyo picked D.H. up. She
was kicking and fighting, but he succeeded in getting her to his bedroom and placing her orr his
- bed, where she Iay on her back with her legs “dangling” off of the bed. Arroyo rem_oved D.H.’s
pants and underwear, removed his own, and then stood between her leés and inserted hts penis
\ rnside her vagina.f | |
19 As Arroyo was assaulting'D;H.',,Adela and D.H.’s sisters came home and Adela walked
A into the room. Arroyo was unclothed, D.H.’s blouse was up, her pants were down, and her legs

were open. D.H. was crymg Adela yelled at Arroyo and left the apartment with D.H. and D.H.’s -

' s1sters

9 10 A fnend drove Adela and the grrls to the emergency room at St. Mary s Hospltal _There, |

D.H. told the doctors that she had been sexually assaulted. A doctor perforrned a sexual assault
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kit on D.H., which included taking a blood sample and vaginal swabs. Those samples, and
D.H.’s underwear, were placed in the sexual assault kit. Detective Jose Castaneda arrived at the

hospxtal and spoke to Adela who told them what she had seen.

911 Castaneda, a detectlve in the Speclal Investlgatlons Unit at the Children Advocacy Center.
| (CAC) and his partner, Detecﬁve Mark D1Meo, were a331gned to mvestlgate the allegatlons
agamst Arroyo The detectlves spoke to D.H. and Adela at the CAC on April 29. Adela also
spoke w1th Assistant State’s Attorney Llsa Momson, with Castaneda present, and repeated what
~ she had seen.’

912 About 8 p.m., the detectives' interviewed Arroyo who admitted to assaults on.D.Il-I.‘ that
" ~occurred during April 2011. According'to Arroyo, who spoke to the detectives in English, the
| first incident occurred when he wanted to make D.H. feel better because she was having issues at
' school andvhad'broken np with h’er boyfriend. They began touching each other’s bodies, took.
each other’s clothes off, and began to kiss; Arroyo _kissed D.H.’s breasts and touched her
 buttocks and vagina. He oerfonned oral seat on her, placing his motlth on her vagina, and then
| they had vaginal sex. Arroyo wore a condom. The first incident ended because he had to go meet
| sorneone. He d1d not ejaculate during sexual contact w1th D.H., but, “at times. after” he would

‘masturbate. | l o
- q13 R Arroyo also toldvdetectives about the April 28th incident; While he and DH were home
alone they kiSSed and fondled each other. He touched her huttocké vagina, and breasts and then
they had vagmal sex. They stopped when Adela walked into the aparlment Arroyo reahzed what

he was domg was wrong and he felt bad
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114 ASA Morﬁson arrived at 10 p-m. and interviewed Arroyo. Castaneda and DiMeo were
 present for the interview. Arroyo’s statements to Mornson were sxmxlar to what he had told the
detectxves He admitted to three mcndents involving D.H. that occurred when he and his daughter
were alone at home. Arroyo touched D.H.’s chest_, buttocks, and vagma. He also put his hands in
her vagina. He was sexually aroused when he kissed and touched D.H. Arroyo told Morrison
about a third incide_nt, which o¢curred a week aﬁer_ the first incident, where he and D.H. were in
a“69” position. He performed oral sex on her, placing his mouth on her vagina, while she placed
her hand.on his penis.
9 15 Arroyo agreed to provide a ‘Written statentent. While Castaneda was out of the room,
Morrison ascertained from Arroyo that he had been treated well. Castaneda was present when
Morrison memorialized Aljro')io’s statement. .Morrison asked Arroyo Iquestions in English, he
responded in English, and Morrison typed his'state'ment_ on a computer. Castaneda observed
Arroyo sign the statement. Castaneda and Morrison also s'igned the statement. Arroyo identified
a photograph of D.H. and a photograph of himself. Arroyo, Castaneda, and Momson 81gned both .
photographs
116  According to Arroyo’s statex_nent; before the date of the first incident, D.H. was being
picked on by classmates and having a hard time in high school. After she and Arroyo spoke
: about her problems, he comforted her, hugged her, and kissed. her on the _faee. They started
) tonehing each other’s bodies and taking each other’s clothing off. -Arroyo touched D.H.’s breasts
and buttocks w1th his hands and kissed her breasts with his mouth Arroyo also rubbed D H s

vagma with hlS hands and put a ﬁnger inside it. D.H. did not touch Arroyo s penis because she
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was shy After Arroyo and D.H. touched each other s bodres, they had sex. Arroyo put his penis

inside D H.’s vagina for about 20 minutes.

j[ 17  About a week later, D».H.‘ came home from échool 'an.d was upset because clgssmatés had
teésed her about her body. Arroyo and D.H. ta_lked in Anojo”s'bedroom and started to kiss. They:
| touched each other and rgmoued eat:h other’s c}othirtg. Arroyo and D.H. were naked in bed in a
“69” pgsition. Arroyo put his mouth on D.H.’s vagina and histonguc inside her vagina. D.H. did
not want to perform oral sex on Arroyo, but rubbed his penis with her hand. Arroyo then had sex
with D.H. by placiné his pénis in her vagina for about 30 minutes.
918 Finally, on April 28, 2011, Arroyo rgcuunted that D.H. did not gu to st:hool and was
home alone with Arroyo. ”they began kissing in the bathroom. A_rroyo and D.H. then went to
Arroyo’s bedroom, where he pulléd hrs pants dovun and shta pulled down her pants. She was on
the bed and he leuned over her and placed his penis in her vagina for about a‘minute. All of :a
‘sudden, 'D.H'.’s eyes upem_:d wide and she looked surun'sed. Arroytt looked .and saw Adelat at thu
door. Adela told Arroyo she was .léaving him and taking the girls with her. Adela made a phonev '
call and left the apartment with the glrls Arroyo stated he felt rea.lly bad for what he did and for

puttmg his daughter through this.

| 19 When the statement was completed, Arroyo made several corrections, wlnch were A
initialed by himself, Momsun, and Castaneda, and he also read the statement out loud in English
to Morrison and Castancda. | |

- 920 After he was chau'ged, Arroyo filed a motipn to suppress his statements on the ground that
he was not provided Mirantia Wgrrﬁngs, he did not speak Euglish and thus did not understand

either the Miranda war'niugs or what police were saying to him, police continued to question him-
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after he ’i'nvoked h1s right to. counsel, and his written statement was the Hproduct of coercien and
‘material misreﬁresentations. Castanede and Morrison testified during the heaﬁug that Arroyo
spoke to vbo.th:of them in Eng’lish and never requested to speak in Spanish. Castaneda, who is
ﬂuent in Spa_m"sh, to'ld.Arroyo he could speak to him in Spanish, but Arroyo declined. Arroyo"
testified, through an intlerpreter,l that he spoke little English and did not underetand what the
'detectives or the ASA ‘were saying, except when they spoke ‘.‘very slowly.” For example, Arroyo
.understood when the detectwes told him in English that if he did not admit to assaulting his
daughter they would arrest ‘Adela and D.H. to find out who was lying, He admitted s1gnmg

-lcertam pages of the statement and the photographs of himself and DH, but demed signing the
portion of the written statement describing his sexual contact with D.H. The Iuotion was denied.
Arroyo persisted in his assertion that he did not speak English and had the assistance of an

- interpreter ﬂuoughout the proceedings in the trial 'cou'rt.l

9 2 1 The matter proceeded to trial before a )ury In addition to testimony regmg the assaults
on DH and the ensuing police investi_gafiod, the State presented testimony from three forensie
scienﬁéte with the Illinois State Police Crime Forensic Science Center who participated in the
DNA analysis of the Buccal swab obtained from Arroyo and D.H.’s sexual assault kit,
922 Casey Kamffafreceiued the sexual assault kit perfo;'med on DH., WhiCil included D.H.’s
bloo'di standard, vaginal swabs, and underwear. Karaffa analyzed the swabs‘and underweér fer-

o | the preseuce of seulen and sperm.A Two ‘preliminary tests indicated the presence of semen on the

vaginai’ swabs and underwear. The third confirmatory test, which required the complete.

! We discuss below the facts as they relate to Arroyo’s claims that the trial court erred in
failing (i) to appoint a private attorney to represent him and (ii) to conduct an adequate inquiry
into his posttnal clmm of meﬁ’ectlve assistance of counsel.

-8-
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consumption of the samplee, wes nege'tive for sperm. The third test was based on sperm heads _
and could, in certam cases, produce a negative result desplte the presence of semen in cases
where a contnbutor has a low sperm count or has undergone a vasectomy Karaffa admltted that
it was possible for another bodily fluid besides semen to tngger positive preliminary test results.
923 Ruben Ramos performed DNA testing on the vaginal "swebs and enderwear and found
male DNA in both. Ramos was not able to generafe a profile given tﬁe large ainouet of female

| DNA present. Ramos recommended that an .analysvis Qf the short taqdem repeaﬁ (STRs)onthe Y

' chromosome (Y-STR testing) be performed. Ramos acknowledged' that Y-STR testing is
extremely sensitife, can be contaminated, and is used in cases involving small DNA samples.
1[24 Lisa Fallara perfermed Y-STR aeaiysis on the samples from the vaginal swabs and
underwear The male DNA in the vagmal swabs and undcrwear matched Arroyo’s profile from

- the buccal swab. According to Fallara, thlS Y-STR DNA proﬁle would be expected to occur in
‘apprommately 1 in 1,500 unrelated African Ameneen males, 1 in 1,000 unrelated Caucasian
malee orlin 1,000 unfelated Hispanic males. While Arroyo’s DNA profile matched the mé.jor |
‘male proﬁle from the samples, there was a minor male DNA profile that did not match Arroyo
- Fallara was aware of studxes that have shown that sperm cells can transfer between 1tems of
clothmg in the laundry.
9 2_5. The .Stat_e ;ested, and defense counsel moved for a directed finding, which was denied.
126  Arroyo elected to testify on his own behalf. At the time of trial, he was 39 years el_d.»

K Arfoyo depjed havmg any sexual contact with D.H.,_Oﬁ April 28, 2011, D.H. and Arroyo were
home alone and Arroyo undreesed to his imderwear'fe_r a haircut. D.H. was being playful and she

s’_mnibled on top of him. At that moment, Adela entered the room, was upset about something,
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 and “thought ill of what she saw.” Arroyo denied making inculpating statements to detectives

and Mornson about sexual contact wuh his daughter

927 The jury found Arroyo. guilty on all counts except the criminal sexual assault count,
" which alleged_that Arroyo knowingly comnntted an act of sexual peneuahon upon D.H. (penis-
to-vagiha contact) b& the use of force or threat of foree. '
928 On May 28, 2015, Arroyo filed a motion for_rtew trial and on July 30, 2015, he filed an
amended .rAnotion, arguing, inter alia, that there .was insufﬁeient evidence to support counts 11,
13, and 15, because the only evidence that the acts oecurred were his own statements. The same
: day, Ass1stant Public Defender David Roleck informed the court that Arroyo had also filed a pro
se motion entltled “Motion for Judgment of Acqulttal or a New Tnal ” In his 31-page pro se-
‘ _tnonon, Arroyo raised a number of claims. As relevant here, Arroyo claimed that his trial counsel
failed to (i) object to the State_’s ‘motion to consume DNA evtd'ence during testing, (ii) request a .

' heaﬁng on the State’s motion to collect a buccal swab, and (1ii) subpoena documents relatidg to

“Cordero,” who was referred to in Arroyo’s written statement,2 and which would have shown

* both Morrison and Castaneda committed perjury.

929  After argument on the amended motion for new trial, the trial court denied it. The court o

then stated that it had reyiewed Ar'royo’s pro se motien. The court asked Arroyo, “in additien to
_the written words contained in this docurhent, do you ha_ve any additional matters which you
choose to present to this court?” Arroyo responded‘ “I have friends at the legal library and they -
helped me to search and write what I have to write. I've just copled what [they] gave me. That’ '

all.” The court demed Arroyo’s motion. ¢

2 In an obvious typographlcal error, the last page of Arroyo’s statement reads “Cordero
[sic] states that he was given two sandwxches and somethmg to drmk.” .

-10-
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930 The court sentenced Arroyo to a total of 28 years’ impﬁsonmént:‘three conse’c-utive‘
sentences of nine, eight, and seven yeér‘s’ irhprisonmént 'fo'r criminal sexual assauit (counts 10-
12, respectively), to bé served consecutively with two concﬁrréﬁt terms of foﬁr _years’
imPrisonment f(;r aggravated criminal_sexuél abuse (comtg 13 énd 15); |
931 We ﬁrst éddress Arroyd’s claim that the State vfailed to prove him éﬁlw, beyond‘ a
feasbnable doubt of 'criminal‘ sexual .assault in c.om.lt. 11 (mouth-to-vagina pénetratioh) and
gggrav‘at'ed,criminal sexual abuse in count 15 (mouth-to-breast contact) because it did not prove
the corﬁw delicti .of those oﬁénses. Arroyo mamtams that vthe only evidence that he commxtted
the alleged sexual acts came from his own postarfest.sta_temepts. |
1[32 When a defendant challenges his conviction based upon the suéiciency of tﬁe évidencé
presented against him, we consider‘ wheﬁer, after viewing the _evidencc in the light most
| fayorable to the State,'any fational trier of fact ,could have'fouhd the esséntial elements. loi" the
| _cfime béyond a reasonablé doubt. People v. Brbwn,l 2013 IL 11'4‘1 96., 9 48 (citing Jackson v.
Virginia, 443 U.S. 307, 318-19 (19‘79)). A defendant’s conviction will not be overtumed unless
‘the evidence is so unreasonable, improbable, 6r unsatisfactory that there remains a reasonable
" doubt as to defendant’s guilt. Brown, 2013 IL'114196, q 48.
| 933 ~ “Under the law of Hllinois, proof 6f an offense requires proof of two disﬁnct propoSifions
of facts beyond a‘reasc.mable doubt: (1) that a‘cri'me occurred, i.e., the cbr‘ﬁus delicti; and (2) fhat
the crime was committed by the person chargéd.’? People vv. Sargent, 239 1. 2d 166, 183 (2010).
A defendant’s out-ofléoun admission alone canﬁot .pro'.ve the corpu.s;' d__gli(:ti. Peoplg v. L&q,
| 2012 IL ‘1 12370, 9 17; Sarg'ént, 239 1. 2d at 183, Rather, a defendant’s _éxﬁajudicial’ admissions

must élso be aci:ompanied by “independent corroborating evidence.” Lara, 2012 1L112370, § 17.

-11-
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The corroborating evidence need not bg sufficient in itself to prdve the 'offense beyond a
reasonable dOﬁbt. Id 1] 45. Instead, under the corpus delicti rule, “the indepepdent evidence need |
only tend to show” the crime occ':urred.' (Emphasis in origihal.') Id. § 18. “If a confession ‘is not
cbrrobératedin this way, a conviction based on the confession cannot be sustained.” Sargent,

239 Ill. 2d at 183. Whether there is éufﬁcient independent corroboration of defendant’s
confcssidn to satisfy the cofpus delicti ru'leA presents an iSsﬁe of law, Which we review de novo.

» Lara, 2012 IL 112370, § 16. |
934 Both Sarge.nt and L_éra addresé the independent corroboration. rule. | In Sargent, the
def"end;mtv was charged with three counts of predétory criminal sexual assault of a child, for
inserting his finger into M.G.’s anus, and two counts of aggravated criminal sexual assault for.
fondling M.G.’s p‘enis-.' Id at 170. The defendant confeséed that he put his finger in M.G.’s anus
numerous times and fondled M.G.’s penis. /d. at 176-77. At triai, the State presented evidénccl
that the victim, M.G., had accused. the defendant of putting his finger inlM.G.’s anus, but did not |
l;resent any evidence. to corroborate the defendant’s c_:onféssion to fondling M.G.’s pénis. Id at
1835. Thg defendant fepﬁdiafed his confession 'and M.G. testified that he could not i‘emembér if -
the defendant had done anything to him that M.G. did not like. Id. The jury found the defendant
guilty of all five counts. Igi at 181. Defendant’s convictiohs were aﬁirmved‘on direct appeal.

- q 3 5 As relevant ‘here,‘ the 4Sargent court re\';ersed two of defehdaﬁt’s convictions for
aggravated criminal sexual assault. Sargent, 239 Ill. 2d at 187. In revcrsing the fWo aégravated
criminal sexual assault .cbn;ricﬁons based on allegations of fondling, the. court noted that aside
froxﬁ the defendant’s -cénfession thei‘e was' no evidence of any kind to corroborate the

defendant’s confession that he fondled M.G’s penis. The court explairiedé
-12-
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“The State contends the eviden'ee‘of defendant’s penetraﬁon of M.G.’s anus with
his finger * . provides sufficient cerroboration that defendant also fondled
| ‘M.G.’s penis. We note, however, that these were separate acts which gave rise to
separate charges. Our precedent demonstrates that‘under the corrqhoration- rule,
the‘independent eorrohorating evidence must relate to the specific events on
which the prosecution is predicated.A Correspondingly, where a det'endant
‘confesses' to 'multiple offenses, the corroboration rule requires that there be
.1ndependent evidence tendmg to show that defendant committed each of the
offenses for which he was convicted. [Citation.] *** There may be circumstances
where criminal activity of one type is so closely _related to cnmmal activity of
another type that corroboration_of one may_ suffice to correborate the other, but
such circumstances are not present here. See People v. Richmond, 341 111, App. 3d
39, 46 (2003) (corroboration rule applied to overturn conviction and sentence
involving unlawful penis-to-vagina contact, notwithstanding defendant’s
confession where coﬁohorating evidence ' substantiated‘ only’ penis-to-anus
contact).” Sargent, 239 Ill 2d at 184-85. |
] 36 The corroboration rule was further exarmned in People v. Lara, 2012 IL 112370 (2012),
" in which the defendant was charged with two counts of predatory criminal sexual assault of
eight-year-eld J.O. Id ¥ 5. The defendant confeseed to penetrating the .victim's vagina on two
Aseparate occas1ons while she slept at his apartment Id gs. The evidence introduced at trial,

| however showed only that J. O had sa1d in an interview, and repeated in her tnal testtmony, that

13-
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 defendant touched her “private” twice while slre was at his apartment, with no explicit reference
to penetration. /d. § 10.
37 This vcourt .held that the cb_rpus_ delicti rule required the .State to produce independent
, evidence.of the element of penetration and that insufficient irlde-pendentevidence was presented
to support the defendant’s convictions for predator'yAcriminal sexual assault. Id. § 2. AceOrdineg,
| this court .reve_rsed the defendant’s convictions, reducing them to the lesser-included offense of
-aggravated criminal se_xoal abuse, and remanded for resentencing'. Id. The State appealed.
938 Qur supreme court reversed. The court ﬁrst clarified the corpus delicti ro]e discussed in
. .S'argent, noting that its statement in Sargent that corroboration must “relate to the specific events
on which the orosecutioﬁ is predicated” was addressed not to just any two separate criminal
charges, but particularly to criminal charges alleging distinctl& different types of acts. Id. § 24.
The court in Lara pointed otrt that Sargent “did not countenarlce the use of evidence estabiishing
the d.eferrdaht.’.s d1g1ta1 penetration of [the victim] | to prove the Ofondling allegation as well
_precisely becaose the latter cons_tituted an entirely different type of assault affecting a diﬁ’erent
part of the victim’s body.” Id 1[ 24, citing vSar;gent, 239 Ill 24 at 185 (requiring separate |
corroboration where the two criminal counts alleged contact with different parts of tlre victim’s
“body). 4In Lara, unlike Sargent, exactly the sarrle type and ooint of contact was alleged in both.
oredatory criminal sexual assault counts filed against the defendant i.e. that he inserted his finger.
into the victim’s vagina. Id q 25. The Lara courtla.lso noted that “Swgent recognized that in
* some instances one type of criminal actmty could be ‘so closely related’ to another type that_
corroboratlon of one may suﬁice to corroborate the other ' Id q 26 (quoting Sargent, 239 11.

_ 2d at 185). Thus, the fact that the victim’ statement described two occasions on which defendant.
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touched her “orivate parts” sufficiently corroborated ‘(lefendant”s confession to digitally
penetrating the victinl’s vagina, “Correboration o‘f only some of the cirCumslances related in a
defendant's confession is sﬁfﬁcient.” ld. 145. o
939 . Turning to the record here, we disagree that the State fa.iled‘to prdve the corpu;s deliciti of
the'moutlyto-vagina and mouth-to breast counts. In acldition to Arroyo’s confession, independent
evidence consisting of D.H.’s testimony _regarding the ﬁrst incident establishecl that-Arroyo _
~ penetrated her vagina with’ his penis and his finger. These assaults are closely. related to the
claimed oral penetration of D.H.’s vagina by Arroyo and, accordmg to Arroyo s statement to the

V detectwes the oral penetration occurred dunng the first incident. The same can be sa1d of the

_mouth-to-breast contact. D.H. testified.that Axroyo fondled her breasts during the ﬁrst mc1dent |
and so the alleged mouth-to-breast contact w1th the same body part is closely related and, again,
Ar_royo admitted that the mouth-to-breast contact occurred during the first assault. We t_herefore.
reject Arroyo’s request t'hatltwo of his convictioas be reversed.

9 40 Arroyo next centends that 'ghe trial ‘court abused its discretion m denyinghis motion .to
: appoint a private attorney, despite a ahowing of prejudice caused by the Public Defenc_ler’s»

‘office’s ‘fail_ure to eonsult with an independent DNA expert m his case. To providevcontext, we
~recol1nt the history of Arroyo’s representation by counsel and self-representation. -

‘941 On June 9, 2Qll, the trial ceurt appointed the Public Defehder”s office to represent
Arroyo and Assistant Publiel Defender Wendy Steine; appea;ed on .Arroyo’s behalf Over
Steiner’s ‘-objectiox_l, the collrt granted the State’s lnoﬁons to mmpel Arroyo to submit to .'
Acollection of a buccal swab and to. authorize the consumption of the samples during iestihg

-

because the samples were small.
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Y42 From September 24,‘2012, through January 30, 2013, Steiner requested, and the trial
- court granted continuances while she had ongoing discussions thh an attorney from the Public
- Defender’s forensics unit about the need to hire a DNA expert Steiner ultimately did not request

leave to retain an expert witness before completing drscovery

9 43 On April 22 2013, Arroyo filed a motion to represent himself;, allegmg that Steiner had a |
conflict of interest because she beheved he was guilty, had not acted in his best interests, and had
ignored his wishes. f‘rom Aprii 22 through September 20, 2013, the court continued the matter
several tirneslto accommodate Arroyo’s attempts to retain outside counsel. On Septexnber ‘20,
aﬁer Arroyo was unable to procure private counsel, the court reappointed Steiner. Arroyo then
insisted upon rep'resenting himself and the court granted Steiner’s motion to withdraw. Bv'efore
withdrawing, Steiner tendered discovery she had received from the State to Arroyo o |
144 Arroyo represented himself for the next several months On January 16, 2014, the court :
* referred Arroyo for a behavroral chmcal examination (BCX) to determine to determine both his

_ﬁmess to stand trial and hrs abihty to represent himself.

945 Although the case was contmued for status to February 19, 2014, an order dated January _b
22, 2014, appears in the record that reads, ‘fThis cause coming on eall to be heard for status, the
court having jurisdiction over the parties and subject matter, does hereby order that: 1. Daniel
Coyne and Chicago-Kent College of Law are hereby appointed to represent the Defendant....”
No transcript of a January 22, 2014 status hearing is in the record, nor is it reflected in the ha.lf
sheet contammg the tnal Judge s notes for the case

9 46 At the next status scheduled for February 19, 2014, Coyne appeared for Arroyo. Arroyo

informed the court that he did not aceept the appomtment and wanted to represent himself. The
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court stated it would not remove Coyne unt11 Arroyo underwent a BCX, whrch the court re-

: ordered nor would it consider Arroyo’s pro se motlon to dismiss the charges against him until he

- was deemed fit to represent himself,

1] 47 On Apnl 9, 2014, Arroyo mformed the court he accepted Coyne’s appomtment Coyne
ﬁled a motion to appomt as a defcnse expert Independent Forensics of Illinois, a private
laborarory with a specialty in DNA analysis. The State reqnested leave to respond to the tnetion.
On April 18, 2614, instead of responding to the motion to appoint an expert, the State filed a
motion to vacate Coyne ] appomtment, arguing that the appointment of prlvate counsel is limited
to cases where the Public Defender C) oﬁ'lce is unavallable to represent a defendant or where a
defendant estabhshes that the ,Pubhc Defender’s office’s representation of him would result in
| “prejudice. 725 ILCS 5/113-3(b) (West 2010). After reviewing the vstatute, the court egreed with
| the -State, vacated Coyne’s appointment, and informed vArroyo that he could either accept
| 'represent.axion_ by the Pnblic Defender’s office or represent himself, but he didi not have a right to
| private counsel. The court granted Arroyo’s oral tnotion to proceed pro se. ‘
ﬂ48 On May 23, 2014, the couxr condncted a hearing on Arroyo’s motion to dismiss the
charges against h1m which wa's denied. | | "
149 On June 27, 2014 the court reappointed the Pubhc Defender’s office to represent Arroyo '
Assrstant Publlc Defender Davrd Roleek appeared on Arroyo’s behalf without ob_;ectlon from
Arroyo. On August 11, 2014, Roleck received dlseovery and reviewed it with Arroyo. The court
granted several contmuances for Roleck to tender DNA evrdence to the Pubhc Defender’s

" office’s forensws unit and for its review of the evidence to be completed. At none of the status
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h;aarings condﬁcted between June 2014 and February 2015 d1d Ar;'oyo voice aﬁy objelction. .to
Roleck’s representation. X |
950 On February 20, 2015, Arroyo filed a pfo, se motion for the fcmoval of Roleck. Like his |
motion directed to his former public défender, Arfoyo claimed Rolqck had a conflict qf interést :
- because Roleck believéd Arroyo was guilty and that Roleck waé not ‘acting in Arrojo’s best
interests. The court asked 'Afroyo 1f ﬁe wished to V'procecc‘l prb se. Arroyo responded that he did-
not wish to repfesent'himéeif, but refused to be represented by the Public Defender’s office. He
asked the court to appoint a ﬁrivate attomey. The court deniéd Arroyo’s motion, statmg he could -
either represent MSeH or continue to be represented by the Pﬁblic Defender’s office. The court
noted there was no evidence of Arroyo’s allegations that the Public Defen&er’ s/;)fﬁcc fefused his
reqqests to subpoena witnesses and documents as a pért of bdiscov‘ery, violated his right to have
an independent DNA expert hired, or that Roleck was not ‘acting to protect his nghts Arroyo

proceeded to trial with Roleck rcpreéenﬁng him. -

951 Ba;ed on the fofegoiﬁg circurhstances, Arroyo contends that the court abused ité
’ di'sc'reﬁon in refusing to g];)point\;a privatel attorney to represent him. If a court detennine; that the -
- defendant is indigent and desi;es counsel, the public defender shall be apéointed as counsel. 725 ° |
ILCS 5/113-3(b) (West 2010). If there is no public defender’s ofﬁce in-thé county or if “the court
finds that the rights of the defendant will be prejﬁdiced . by the appdintment of thé Pﬁblic
Defender,” the court may appoint a licensed attorney to réprésent a deféqdant. Id. “A shovﬁﬁg of
prejudic.:e. is necessary under {Section il3-3(b)] before the court can cxércise its bdAis.cretio'n.and
" éppoint another a;ttorﬂey.”- Pééple v. Adams, 195 1ll. App. 3d 870, 872 (1990). Vague claims of

dissatisfaction, or assertions that appointed counsel is working with the State's Attorney against
-18 -
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defendant, are insufficient to establieh’prejudice. .See,v e.g., People v. Hall, 114 L. 2d 376, 403-
04 (1986). A trial Vceurt’s decision on a motion for substitution of eonnsel is reviewed for an
}abuse of discretion. People v. Wanke; 303 Ill. App. 3d 772, 782‘(1999).
952  The trial court did _net abuse its discretion in denying~Ano§o’s motion to appeint a
private attorney where Arroyo failed to show that he was prejudiced by the appointment of the
Public Defender’s office. The record shows that the matter was continued on multiple occasions
50 that the Publlc Defender’s office could consult with its forensics unit about the need to hire a -
- DNA expert and matters related to the DNA evidence. Ultxmately, the Public Defender’s oﬁice
elected not to present a DNA expert witness. Although Arroyo now argues that he was
prejudiced by his trial counsel’s fmlure to consult with an mdependent DNA expert, Arroyo |
offers no explanatlon as to why an outside expert was preferable to the Public Defender s
office’s own forensws unit. Without such explanatlon Arroyo’s argument is conclusory and
insufficient to establish prejudice. Adams, 195 II1. App. 3d at 873 (“vague charges” insufﬁcient.
to show prejudice); Hall, 114 11, 2d at 403-04 (assert:lons that appointed counsel is  working with
the State s Attorney against’ defendant are insufficient to establish prejudice). Further, through |
cross-exammatwn of the State’s witnesses, counsel for Axroyo was able to establish that (i) the
third confirmatory test initially performed did not reveal the presence of sperm; (i) Y-STR
tesung is extraordmanly sensitive and prone to contammatlon, and (iii) it was possrble for sperm
to transfer to clothing in the laundry Arroyo does not articulate what else an independent expertl

could have establlshed glven the consumptxon of the DNA sample and so has failed to

demonstrate prejudrce
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953 Arroyé criticizes that State’s conduct in requesting the opportunity to respond to Cdyné’é
fnotion to retain an independent expert and mstead filing a rﬁoﬁon to vaéate Coyne’s
| appointmeﬁt. But the fact is that.Coyne’s appointment, as acknowlcdgéd by the trial éourt, was
' vm)authﬁ'riied under the statuic land although'Roleck could certain‘l‘)".have pursued retention of an
exﬁert' had he deemed it appfobriafe, he elected not to do so. Under these ciréﬁmétances, we
cannot say the trial court abused its discretion m denying An;oyo’s mqﬁon to appéint an attorney
other than the Public Defender’s ofﬁce
.‘ 1[.54 Arroyo next contends that the trial court erred by failing tb inquire into the factual basis
of his pro se poéttn'al élaims of ineffectivé assistance of counsel.
1] 55 A pro se posttrial clalm allegmg ineffective ass1$tance of counsel 1s governed by the
’ .procedure set forth in People v. Krankel 102 .- 2d 181 (1984). People v. Ayres 2017 IL
120071 91 When a defendant ma.kes a posttrial claim of ineffective assxstance of counsel, either
orally or in writing, new counsel is not autom_atlcally reqmred to be appointed. People v. Moore;
. 207 DL 2d 68, 77 (2003). Rather, the trial court must conduct a prelinﬁnary inquiry into the
| _underlying factu‘ai basis, if any, of a defendant's pro se claim of ihejffective .assisténcc of counsel. -
Ayrés, 20171L 120071, 7 11, B |
ﬁ[ 56 ﬁe court :may conduct the.preli.nﬁnary inquiry by: (1) questiohiﬂg tnal counsel about the
i facts and circumstanceé of the deféndant’s allegations; (2) requesting more specific information
from the defendant° or (3) relymg on its own knowledge of counsel's performance at ﬁial and
any msuﬁicxency of the defendant’s allcgatlons on their face Moore, 207 111 2d at 78-79 Ifthe
allegatlons show pos51ble neglect of the case, new counsel should be appointed. Ayres, 2017 IL

120071, § 11. However, if after the preliminary inquiry, the court determines that the claim lacks.
- -20-
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merit or pertains only to matters of trial strategy, the court need not appoint new counsel and -
may deny the pro se motion. Moore, 207 Ill. 2d at 78. A claim lacks merit if it is conclusory, ’

_ mrsleadmg, legally 1mmaterra1 or does not bnng to the trial court's attention a colorable cla1m of

meﬁ'ectrve assistance of counsel PeopIe v. Tt oleﬁee, 2011 IL App (1st) 100689, § 22. Whether

the court conducted a proper prehmmary KrankeI inquiry is a legal question that we review de
novo. People V. JoIly, 2014 1L 117142, 9 28.

957 Our review of the record shows -that the trial court conducted an adequate inquiry into

Arroyo’s ineffective ass15tance claims based on its knowledge of counsel’s performance at tna.l'

and the msufﬁcrency of Arroyo’s alleganons ‘Arroyo’s first clalm alleged that counsel was .

ineffective for not requesting a hearing regarding the State’s consumption of the swabs from

- D.H.’s rape kits and the State’s motion to collect his buccal swab. But these procedures are

standard in sexual assault cases and the record shows that counsel objected to both of the State s

motions and the trial court granted the motions over counsel’s ob_]echons See People v. Bowen,

B 2015 IL App (Ist) 132046, % 28 (“Counsel is not _required to make futile motions in order to

provide effective assistance.”),

158 Arroyo’s remaining ineffectiveness. claim;based on Roleck’s decision to not call an

independent DNA expert and his cross-examination of Castaneda and Morrison—are msuﬁ'lcxent

on thelr face because those decls1ons concemed matters of tnal strategy See People \2 Patterson,

217.11. 2d 407 442 (2005) (“The decrsxon whether to call particular witnesses is a matter of trial

strategy and thus - will not ordmanly support an meﬁ‘ectwe-assrstance-of-counsel clalm ); see

also People v. Watson 2012 IL App (2d) 091328, 1] 32 (“[Glenerally speaking, whether to call

particular witnesses and the manner and extent of cross-examination are matters of trial strategy”
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(citing People v. Ramey, 152 T112d 41, 54 (1992)). Further, the court was familiar with Roleck’s
performarite before and dunng trié] and, as a result, additional éxamination of either RoIeckdf
- Arroyo was unnecessary. Accordingly, we find that, Vgiven the nature of Arroyo’s pro se claﬁnS, |
the trial court’s inquiry jﬁto the ciaiins was sufficient. | - |

159 Affimmed.
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- - CIRCUIT COURT OF COO%’ JUNTY
e
"PEOPLE OF THE STATE OF ILLINUIS ) CASE NUMBER. 11CR0827901
V. ) DATE OF BIRTH 10/26/75
JOSE ARROYO ) DATE OF ARREST 04/28/11
Defendant SID NUMBER 059042610

IR NUMBER 1797749

ORDER OF COMMITMENT AND SENTENCE TO
"ILLINOIS 'DEPARTMENT OF CORRECTIONS

The above named defendant having been adjudged guilty of thé offense(s) enﬁmerated below
is hereby sentenced to the Illinois Department of Corrections as follows:

Statutory Citation

Count Offense Sentence Class

)10 720-5/12j13(A)(3) CRIM SEX ASSAULT/FAMILIES yrs. 009  mMos.00 1
and said sentence shall run consecutive to count(s) o _

J11 720-5/12-13(A) (3) CRIM SEX ASSAULT/FAMILIES vrs. 008 m0s.00 1
and said sentence shall run consecutive to count(s) o0 - . _

)12 720-5/12—13(A)(3) CRIM SEX ASSAULT/FAMILIES YrRs. 007 mMo0s.00 1
and said sentence shall run consecutive to count(s) 0i0 oii __ __ ’

)13 720-5/12-16(B) AGG CRIM SEX ABUSE/FAMILY Yrs. 004 mos.00 2
and said sentence shall run concurrent with count (s} 015 -

)15 720—5/12-16(B) AGG CRIM SEX ABUSE/FAMILY Yyrs. 004 mM0s.00 2
and said sentence shall run concurrent with count(s) 013 -

On Count defendant having been convicted of a class offense is sentenced as

1 class x offender pursuant TO 730

On Count

ILCS 5/5-5-3(C) (8).

defendant is sentenced to an extended term pursuant to 730 ILCS 5/5-8-2.

' The Court finds that the defendant is entitled to receive credit for time actually served
in custddy for a total credit of 1554 days as of the date of this order :

IT IS FURTHER ORDERED that the above sentence(s) be concurrent with

:he sentence imposed in case number(s)
consecutive to the sentence-imposed under case number(s)

AND :

IT IS FURTHER ORDERED THAT COUNT 13 AND 15 ARE CONCURRENT TO EACH OTHER

AND CONSECUTIVE TO COUNT 10,

11, AND 12 // 3 YRS TO LIFE MSR / MITT TO ISSUE__

IT IS FURTHER ORDERED that the Clerk provide the ShHeriff of Cook County with a copy of this Order and that the Sheriff

take the defendant into custody and deliver him/her to the Illirnois bepartment of Corrections and that the Department take

him/her into custody and confine him/her in a manner provided by law until the above sentence is fulfilled.

DATED ‘JULY 30, 2015
CERTIFIED BY C CRENSHAW

ENTERE P

JUDGE CLAYTON J. CRANE - 1724.

: DEPUTY CLERK
VERIFIED BY

JUL 30 7915

GCPN 07/30/15 16:36:02

07/30/15

.Z%L/ //;Z(€>

JUDGE : ( CRAN£ [/LAYTON J. 1724
CCG N305
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TO THE APPELLATE COURT OF ILLINOIS
IN THE CIRCUIT COURT OF COOK COUNTY
CRIMINAL DIVISION

PEOPLE OF THE STATE OF ILLINOIS - ) 4
) Case No. 11 CR 8279-01
Vs, ) Trial Judge: Clayton Crane
) ) Attorney: David Roleck
JOSE ARROYO )

NOTICEOFAPPEAL

| JUDGE CLAYTON J%Ar? r2e|
An Appeal is taken from the order or judgment described below:

APPELLANT’S NAME: Jose Arroyo JuL 812015

I.R. NUMBER: 1797749 . DOB: October 26", 1975 DOROTHY '
o CLERK OF TH BROWN

APPELLANT’S ADDRESS: 1.D.0.C. e Conk CaRRul GOURT

APPELLANT’S ATTORNEY: State Appellant Defender Loepurveiere "0

ADDRESS: 100 West Randolph, Chicago, IL 60601 .

'OFFENSE: Criminal Sexual Assualt & Aggravated Criminal Sexual Abuse
JUDGMENT: Guilty

DATE: May 1%, 2015 :

SENTENCE: 28 years Illinois Department of Corrections

DATE: July 30, ?015 J | % % g

APPELLANT

VERIFIED PETITION FOR REPORT OF PROCEEDINGS COMMON
LAW RECORD AND FOR APPOINTMENT OF COUNSEL ON APPEAL

Under Supreme Court Rules 605-608, appellant asks the court to order the Official Court Reporter to transcribe an
original and copy of the proceedings, file the original with the Clerk and deliver a copy to the Appellant; order the
Clerk to prepare the Record on Appeal and to Appoint Counsel on Appeal. Appellant, being duly sworn, says that at
the time of his conviction he was and is now unable to pay for the Record or an appgal l%.

APPELLANT
Subscribed and Sworn to this 31St day of July, 2015 in open court.

. ORDER
IT IS ORDERED that the Office of the State Appellate Defender be appointed as counsel on

appeal and the Record and Report of Proceedings be furnished to appellant without cost within 45
days of receipt of this Order.

Date to be Transcribed: ~ July 31%, 2815

Pre Trial Motions: February 29" & June 27", 2012 /@

Trial Dates: April 28", 29", 30" and May 1%, 2015 Enter: / Z’ ¢
Post Trial Motion & Sentencing Dates: ‘(

July 30", 2015 - The Hono able CLAYTON CRANE
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 Received 03/20/2019

SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING-
200 East Capitol Avenue
. SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

- FIRST DISTRICT OFFICE

160 North LaSalle Street, 20th Floor
~ Chicago, IL 60601-3103

(312) 793-1332

-TDD: (312) 793-6185

March 20, 2019
Inre: People State of lllinois, respondent v. Jose Arroyo petltloner

Leave to appeal, Appellate Court, First District.
124395

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
-entitled cause.

“The mandate of this Court will issue to the Appellate Court on 04/24/2019.

~ Very truly yours,

Clerk of the Supreme Court




