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QUESTION(S) PRESENTED

Where the State General Assembly legislatively difineo in tuo 

separate statutes the ^Same identical "conduct' ter tuJo cnmiml offenses 

mandating the same identical essential requirements of substance, 

purpose and resultant effect,’

And the State charges, prosecutes, com/icts and then sentences the 

Defendant tor both offenses separately and cumulatively;

The Qj&stocyi presented is oihether that constitutes violation of the 

guaranteed protections provided by the Double Jeopardy Clause of 

Amendment ”3T to the United -States 

multiple punishments for the smve offense as imposed upon -the State 

of Delaware by U.C5.C.A. Const. Amend, t^f, Section 1 ?

Constitution, prohibiting ouch



LIST OF PARTIES

[Vf All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
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OPINIONS BELOW

Hie Opinion of the highest state. Court to review -the. merits appears at 

Appendix Exhibit A to the Retiton and is as yet unpublished.

The Opinion, of the kxuer state court in rei/ieu of the merits appears at 

/Appendix Exhibit S to the fetrhcm and is as yet unpublished-

The Opinion of the locJer state Court in revieuj of the merits upon which. 

Appendix Exhibit 33 depends appears at Appendix Exhibit C of the. Petition and is 

yet unpublished.as

JURISDICTION

The date, on which the states highest court decided my case was April Z>t 

&OIR. A copy of -that decision appears at Appendix: Exhibit A.

A timely petition -for rehearing ubs thereafter denied on April l4>, ^OIR and a 

Copy of the denial order-for rehsanng appears at Appendix Exhibit D.

The jurisdiction of this Court is invoked under ZE U.-5 C.$ J2-37Ca).

The fktrb'cr'ier humbly prays -that this United States 3up Court exercise its judicialreme

discretion under the apprcp-iate. Rule fO(c) and perform review of the decisions irendened 

by the highest court -for the 5ta±e of Delaware my the deprivation included therein.concern i

•I-



Constitutional And statutory Rwisions Involved

1- U.S,C. A. Const. Amend,ITof the United States CbnstitLftiova habb and provider: 

Kb person <shadi be held to arniusr -for a capital, or otheruJise infamous crime., unless

cn a presentment or indicb-nent of a Grand Jury, except in cases arisiny in the lard

in the Militia-, <uhen in actual service, in time, of War or pjblic. daryer; 

nor shall any person be dubpct for the same offense.to beiuice. put m jeopardy of life or 

limb; nor shall be Compelled in any Criminal case to be a Uitness against htmsdf, nor be

shall private property

or naval -fortes, or in

deprived of life, liberty or property, cuifoout due process of lauj* 

be taken for public use, uifocut just cavpensatb’on.,"

nor

2>. Title 11 DekuOare Criminal Cede J ZD(o~ Method of prosecution, uhen rrwly ict constitutes
more than t offense'', mandates the folfouirg drnlytic process "provision" to determine:

(a) U/hfn the Same Conduct of a defendant maj establish, the Commission of 

than 1 offense, the defendant may be prosecuted for each offense. The defendants liability 

for more than I offense

more.

may be considered by 1he Jury uhsne^er foe <5iates case tourist 

foe defendant for each offense is established in accordance urfo 301 of this title. The

defendant may not, houuevssr, be convicted of morefoan 1 offeree 'if I

(l) One offense b included in foe other, as befin&i in subxdaon Cb) of this 

iseebon; or

(Z) One offense, consist only of an attempt fo Commit the. other; or

(3) Inconsistent findinys of foci &CC respired fo establish foe Commission 

of the offenses.

(b) A defendant may be convicted of m offense included i

in foe indictment or informabcn. An offense is so included u)hen:
offense charyadin an

-2-



0) It is established fcy the proof of the sane or" less tan all tfoe-facts

required to establish the commission of tte offense charysd • or 

(2-) It Consists of itempt to Connift tie offense charged or to Commitan a

an offense othenuiss included therein ’ or

(3) It involves the same result but differs iron the offense charged only 

in the respect that a less serious injury or risk of injury to the same person, 

property or public interest or a 

its commisston.

lesser Kind of Culpability suffices to establish

3. Delaware «j5ta±e Cmsbiutim, Article 1, (Section 3 holds and pondes the-fclloiuiny:

Nb person dial I tor any indictable offense he picceeded aepunst criminally by inrfbrrrwtbon, 

except in oases arising in the land or naval -forces, or in the militia uihen in actual service 

m time of uar or public danger; and no person shall be for-the same offense tuicc put in 

jeopardy of life or limb; nor shall any persons property betaken or applied to public use 

urthout the consent of his or her representatives, and without cc^pmsabon beiry made/

4. d.Q.C.A. Const. Amend. 14,-faction 1 of the Girted <5ta±es Constitution holds ard provides*.
H 4 ,

All persons bom or naturalized m the Chrted ^States, and subject to the jurisdiction thereof, 

citizens of the United 'States and of the State wherein. they reside, Kb <Stefe shall make 

or enforce any lauJ which shall abridge the privilege or immunities of citizens of-the Chi ted uHates; 

nor shall any State deprive any person of life, liberty, or property, without due process of laW; 

nor deny to any person Within rts Jurisdiction the eyual protection of the. buJs.1’

are

-3-



Statement Of The

s/icted by trial by jury in the Superior Court -for 

: Attempted Assault Degree ' 11 Del. 

C .1331, Criminal 5oli citation it^Dajvee' IJ Dei. C, 1502. and Conspiracy 2T*1 Gyree - U Dd 

C.I5IZ. "The febtsoncr

On hay A) 2006 Petitioner mas con 

the iSfcate of Ddauare. The dmryed offenses ujene

acquitted of Attempted Assault 1jr Degree. "Petitioner tJas -found 

guitty of the too attached Tnchaate8 offenses of Criminal Solicitation 7S6 £&jrae ad Ccnspfey 

^ Degree. (See Appendr/. Exhibit 1' Docket at D.LA22.)

mas

Specrfic ~to this Rstibon -for Wr-tt of Gerfaoran the ~fo 1 toujiny •fllirvjn have tnken pknr/> «

Qa May Ks>, 2017 Petitioner -filed Matson To Correct Sentence J5 (a)" to review 

language of both convicted offenses-for double jeopardy vi'dab'ons. (See D.Id^fo)
the sfcaiutowg

On July 6, 2017 the Apan'or Court ordered the State-to resspend to thePbbbm (&eD.I*T<S:) 

On July 25, 2017 -the State entered their ftsspen^e fo Said Vbtabn". (dee D.L* 12-0

Ch August 7, 2017 the fetitioner CDefendmtJ Piled Tfeply -to States "Response.C&e DlV^fO?)

On August 11,2017 -the cbpencf Court, ordered briefing of the double jeopardy violation. 

Claim by both parties, fee D. I.* IQ3)

On AuyUst 22, 2017 fetitioner-filed request -for /Ifpoirrtvrfcrnt of Counsel doe. -to inability -to 

prison focu library after feb. 1,20i? not at dimesT. \6ughn Covr, Ctr.feeD,I*!22)access

On Cfeptsdoer 4,2017 -the 5jperior Court ordered ^pomtmsnt of Ccunsel oJas Warranted iin 

ffetitiener s double jeopardy vioiahcn -filmy. fee D, 1/ IOC?)

-<4 •



On Septewfoer 11, £017 Chief Ribltc Ebfender Brendan O Malt Contacted Superior CouyfcdLfcbje 

,'ia "ex-parte email refusmy to appoint counsel "for PcisUcner as ordered reyuestiry order he 

feomded. 0 Neill tried to manipulate proceedings by stating fktrborver's tiling 

modrfi cation of Seartence under habitual .statute, not GDrvecticri of sentence due to doubbjeqaaidy 

Violabcn "at any im'ie' under Cbper. Cfc. G'„ Rule .35'(a). (See D. I.* 123)

.ttemphnquH3 a:

At that point, in time all proceedings on -the double jeopardy violation, issue taere halted

bq assigned Ciupenor Court dudcp ’Diane Clark Otreet mthout explanation or given, reason.

Ch September 2-7, £Q17 ujithout assistance of counsel as ordered by the 5upen or Court 

JLdye D»ane Clark Street fetitoner -filed timely bis Opening 'Brief" in Compliance unth the Courts 

Cxhedukny Order (D.I;* 103) uibich tbe R'othotarys office. mistakenly -titled Motion. for Correction 

Of ^Sentence Filed Pro-iSe" Cllhs 3X1.* I OR) fbtrtioners "Cover Letter6 -that accompanied fetiticners

Openiry Prief

bo the Petitioner. (5ee 3).1.4 HO)

to Judgp 'Street uas separated and -filed independently -for reasons unknoonsent

Ck October 11, £017 ujrthout nobce or assignment Superior Court Jbd^e William. C. Carpenter 

■book oMsr -the pioceedmys and Conducted a 11 Pel. C. f TJOio (b)(l) Standard "<same elements “ 

test solely upon the statutory lanqpay; of both statutes for tke Convicted offenses or ±ft 

equivalent of -the federaJ 'Bbckburyer" test. (See PlL* III or Appendix Exhibit C )

On. March 2, ZO\8 tke decision rredb by th? Guperior Court under 11 Del. C.% ZjOC> (b)0) 

appaalkd to the tbbtuare Supreme. Court (P.l* 1*4-5) that affirmed ike

<uas

(VJ,*i53)Same.

On Cfctohsr Z5} 2012 'fetrborver *f led Motion. To Correct Sentence 3S (a) qpserfcalLj Saekiry

revieio under 11 Pei. C. 1 ZOO(b)(3) due to the fact that Vzlamare \au) mandates nevieuu of

-S'



double jeopardy violation concerni 

malLp.5 under all three (3) prongs of H Ttl.CJ2C6 (b). The Syencr Court deeioi'ai ruled 

the. initial II Qd. C. % ZO(o(bi)(j} reuieui was sufficient and cited dependence upon that 

ruling of D.I*111 -for basis. (3eeD,I/l3C or (Appendiic Exhibit B)

ng leaser - included offense determination must receive

Ch lebnjanj M, 201^1 Petitioner appeal led thecS-penor Court chasten-to -the JHawa^ 3Lpts**f 

Court (JU* 13T) who affirmed the (iSee Appendix Exhibit 4jsame:.

The fehtiorter now -files for Writ of Certiorari' on those pceeedffep with the (Juried states 

Sjprems Court for derivations of due process and eepd protection onhr U.3.C.A. Christ. /Uevd.

14, Section i.

- u>-



'Reasons Far Granting The Petition

Ihe basis of Rf±i toners addressing this Uhited Jtaies Supreme Court -for

and deprivation of rights imposed 

and guaranteed by U..6 C. A. Const. Amend. (HI J that invokes "those protections 

enacted therein'

V/nt of Certiorari is the <5ta±e of Dfcdauares denial

ft
Wo State shell l mike or enforce any lavJ which shall abridge the. 

privileges or immunities of citizens of the Ihrted States; nor shall any 

State deprive any person of life^ liberty y or pYoperty, without do* p 

of bus;
recess

denyio any person uithih. its jurisdiction the egjal prafecbonnor

of the laujs."

There is a well- established recognition by -the Courts of the Jta±e of &dautire of the 

constitutionai double jeopardy principles applicable to the Petitioners criminal prosecution as 

expressed in their holding of cSfcaie v. Willis, 673 A. Zd 12.33 (m3) that dearly states:

i)

/Ipplicable Cbnstrtutionai Double Jeopardy ftanoples

The pucfcechorv. gainst double jeopardy is fundamental to our criminal 

justice system. It is -found in the fifth. Ame-dment-kj the United <5tettes 

GMStrkrtjon, in Article 1,8 of the Debjare Cbnsbtubon, and in. the 

BelauJare criminal statutes. )\2h/,C 2D6- 2JO...

Double jeopardy guarantees three protections, 'it protects against a sacod 

prosecution for the same offense after aegorttai. It protects against a second 

prosecution for the same, offense, after conviction. And it protects against
-7'



multiple. punishments -for the some offense..1 dzhafe k CboA, Od. <5upr.} 600 

A. 2d 352., 354- (i44l) (quoting /1d/zS*? Caro/Zna k Zharov.t395 0.3. 711, 717, 

£3 to fcd. U (o5(o, m 3. a. 2072 (iqoq) . . .

THauares Double cfcopardy c5tatutos

Protection against double.jeopardy 15 Codified in -the fbiaware criminal 

statutes, It Dd.C. 20b- 210, which are based on t.07- 1.11, respectively, 

of the /%£&//£/ts/(hot., a legislative project of the American. Lou) Institute.

ujhick was completed in IR02;. //00k//h-&/ Coofe 1.07- 1.11 (l^So)" Zhfcuu&re 

Zj'/zmi'ts/ ZjCoO uhtZi Cyn/'iieniarz^ 101 at Z 73) ( hereinafter (xjmy&'fta^yX

<$ee. d/so Z6 ThJ. C. 4752., As the Explanatory Mote -for 1.07 -1.11 of the /ZodkZ 

/haa/ Code explains, sections 1.07 ~ 1. It involve different aspects of double

jeopardy pvcteefcion.1 A/ocfe//h^aZ Zbak 1.07 explanatory note at 102?.

5echcn 200 C Hethod of prosecution when conduct constitutes wore than 1 

offense.), based on AZczfe//Zvto/Cafe 1.07, states the general rule that a 

defendant may be convicted of move, than

Conduct but not if 'one offense is included in the other, as defined in 

Subsection (b) of this section'. VI -2b/ C. ZOO (a)(1),..

offense arising from the saw\eone

In a case in which the Game conduct violates two statutory provisions, 

the -first step in a double jeopardy analysts is to determine whether the 

legislature intended that each violation be treated as a separate offense/ 

//acAdZZ 1/. <SZatc; Del. *5upr., 564 A. 2d 74.80 (R40)» 7b mahe "that determination, 

TBaware courts apply the statutory rule set-forth in Jl tdl. C. 200 (b),

-8-



one part of which (subsection (b)(0) parallels the. wall- known federal 

^xASc^yet' test. MxAcz&t k (State-, 3W A. 2d at 80; sd/ccASe^er K dh/tac/ 

6Utesx 234 0.6. ZfR, 30^, 74? Lfii 3Qb,6Z & Cto (80 (l43^)(kold.rg 

that a sinyb act or transaction may constitute too Separate offenses only 

where each offense requires proof of an element which the ether does nest). 

Thus, -the Hackett Court stated dearly that 2SXo ib applicable in double 

jeopardy analysis. ..

5se A/<xfe//£fm/ (jaefe 1.07 erpianatovy note at 102).(statiny -that I07[on 

different aspects of double jeopardy and specifies 

the situations in which Qonvte&on 76r/m&z; cne ofi&tse on the same

conduct is precludbd.'...

which 20b is based ] * involves

(Subsection Cb) of 11 Del. C, 20b Provides Three Altervahve Tests -for tfetminwry 

Whether an Offense is a lesser- included Offense.

Ths defmrb'orv of lesser included offenses is-found in £k/ £ 2Cb provides 

in pertinent part that,"

(a) When the same Conduct of a defendant may establish the Commission 

of more than 1 offense, the defendant may be prosecuted-for <sach offense.

He may not, however, be Convicted of more than 1 offense if (b) A 

defendant may he convicted of an offense included in an offense charged 

in the indictment or information. An offense is 50 included when'

(0 One offense is included in the other, as defined in subsection (b)of 

this Section., ..

(1) It 15 established by proof of the same or 

to establish the commission cf the offense charged; or

less than all the foots reyUinsd



(I,) It consists of an attempt to commit an offense charged or to Commit 

offense otherwise mduded therein * or 

(3) It wmoK/65 "the sme result but differs -from the. offense charged only in 

the respect that a less sen cos injury or risk of injury to the same person, 

property or public interest or a lesser kind of culpability suffices To establish 

its commission.

Thus, under the Odaware statute, this Court must apply all three prongs 

of subsection, (b) before concluding that an offense is not a lesser- included 

offense of another. <5se ffaekett r cfezife, J&fl A. 2d at 60 (underbaking a 

three-port analysis which pataUeb the 3 subsections of 2j0C (b)).

lesser included offense according to the 

any of the three prongs of 2Q6> (b)s then Defendant cannot be 

prosecuted for both offenses. jj thJ. C. 2£to (a).

The -first prong of the Thlauiare statutory test (?J3U (b)(1)) is the 

equivalent of the federal 8/cz/ohuyzr test, (ertatsons omitted)

Ihe SfocAhuyzr test provides that where the same act or transaction 

violation of two distinct statutory provisions, the test to 

be applied to ctekesmlne. whether there are two offenses or only one, is 

whether each provision requires proof of an additional -fact which the other 

cbe5 not. 8/cckdur^r t< 6tirbz/(States, ?J*A (J.5. at 304.. .

an

If one offense is considered a

Standard in

constitutes a

The Delaware Supreme Court recently considered the statutory scope of 

lesser- included offenses as defined in \\£kl.C, ZQL> i h the contact of jury 

instructions. /y/A^ r ofezze, IK 5upr.f 643 A. Id IQ5S <IW). The Court 

held that each of the three parts of 90o (b) must be considered when 

determining under Ddawarr law whether Oi-ve offense 15 included in another.

• to-



Id. The trial court in /j//y erronecuslg had adopted a strict ‘statutnrg 

elements" (BScckborgpr) araigsb (in declining defendants reguest-for ajorg 

instruction, cn a lesser* included offense) cJhich. had -focused soleig upon the 

elements' in the stafcutong definitions of the charged offense and theallegat 

lesser- included offense .“-/sf at lObl. As explained in Hy •

The official commentavg to the Ddamare Criminal Code states that 

(Subsection [b][lj provides tfe "standard" statutory elements definition of 

included offenses. Zh/atJar?? uj/t/i Zbtofsasrrtary, /$ (^73) ■..

This Court fas recognized the propriety of using the 'statufaoi-g elements" test 

to determine lesser- included offenses. Sec U/ird t/- 'Stats., ITi. iS^pr., -57-5 4.2d 

1\5C, 1158-3^ (WRO). This Courts holding in /Sard, hcojever, can most 

acojratelg be characterized as deciding that o/ae pvoper focus under 11 Del.

C. £Gb Cb) is on the statutory elements of the. offenses, i.e., (Section 206(b)(1), 

Id- at 1061. The TkbuJare vSjpns'rte (durt rejected this narrower approach, 

limited to the appiicabon of II Del.C. £06 (b)(1), noting that" unlike its federal 

corollarg, the Velau&sre statute, prescribing included offenses is not limited 

exclusively to the standard statutory elements' approach." -^( at IOC I 

Court stated:

. The

In fad, the official covuventarg to the Ddaiuare Criminal (ode states that 

Subsection 3 [ of 11 Zfe/. C. 206 (b)] of the Delaware defimben of included

Offenses expressly contemplates that there mag be some dissimilarity mfhe 

elements necessarg to prove the [included] offense." Jo( (quoting /rrfe (hru't&daty

£06 at I6„) . . .

Thus, //acted and 2r/^ stand -for the proposition that Dekuuare has adopted 

the S/ocASuyce "same dements" approach to included offenses in £06 (b)(0 but 

has also folfoiued the //odd ThmJ Zbaks expanded definition of incieded

• u-



offenses la ZOto (b)(3) for double jeopardy purposes. Erevan CDfel. C 2Qk(b)(3) 

15 kj terms broader and more expansive than 206? (bj(i). As stated 1V1 -the

Comment fo 1.07 of the NochJ /&&J Choke; CbnvrCbGn of an offense art! an 

'included offense* as defined by [U PelX. 206? Cb)(Z) and (Sjuiould not 

necessarily be barred under the 'Slockbury/ test* Chck/ Cp^s/Chc/e 1.07 

Comment at i08 ” <5ta±ey.Uiilis.py 12^>5-iZ3R

5tate (hurt Re/ieuJ Of febtaoners ■Daubig okopardj Protgetton Deprivation fbcused

vSolely Lfcm II -Del. C. ^ ZOo (b)(t) Slackkuiyer ^Standard ("same elements'1) Analysis 

Daaies full Aid Adequate Hgviea) Under The LaU Qued Under The lbs ffoceas And

Protection Clause Of The fourteenth Anendmeyrfc.

THs 5ta±f Court Tfeuteiu of Rfti-faoners Motion. 7b Gonad Oentenoe 35(d) “

at /jftggndix Exhibit C* of this febtion dearly substantiates that tfeBioddcugersfardard 

“dams dements6

appears

analysis ujas applied and only applied to the ibordiry oF the statutory bnyueye 

of boBn offenses of Criminal cbli citation Xbyvee and Chrvptnary Deyreei.

It b thb mltry that the Stabs Courts depend for all subsequent rufinys relabry to the 

deprivation of double jeopardy protections, (Sse Append* 5ckibit A &d tend.* ExkhtE) 

All nuhnys cite basis and y«ve refe^ to the Supenor Court of Tdaiuareb ruhry as 

fetfilliVvj the due process mandate of a full analpb under II MXAZQh>(b)(\).(?) and (3).

The fetrboner 3 the very analysis performed by the Ddauiave. Courts j tuheiher -termed 

Blockbuyer or ZOL>C6)(\)} is madeycBtedailiny to -folly revieu the leybiattvdy enacted 

definitions of hoik offenses contained in the Official Code Commentary for the Delaware Gnmund 

Commentary, uhen aieuiabb, b theffimi did on the essenha), matenaj elements 

cf ary offense prandtry the laud definition, of tine offense

aver

Cede. Official

ted and leyblaii^ly intended.as enac

-n-



DelauJare Coorts Lay <%p established judicial reccynrticn of the HbtacJa*e Criminal 

Gade (emn'errtemj as the ovenuhdrmnyiy siynrfkant loyal authority for definitiaas of bus 

that express the enacted leyisktive intent -for each and every offense contained id the 

Daiaiuare Criminal Coder

Ihe official Gcmwertbary "to the Ddauare Criminal frv-U states that 

«5sbse<±on [b][l] provides -the Standard ‘ statutory elements definition of 

included offenses* * . pitspfr-fetus under |i IR C 20o (b) is on the 

'Statutory dements of the offenses, i.e., Section ROb(b)(l),.. Unlike its 

federal Carol lary ; the hdal 

not limited exdusively to the standard stsiutonj eJemenb"definrbcn.

In fad, the official Commentary to the EHauJare Giminai Gvfe states "that 

•Subsection <3 of the DetatuarC definition of included offenses expressly 

Contemplates that ‘ there may be.<some dissimilarity in tht dements 

necessary to prove the [included] offense. &x>& (bwxsrrtzuy at 14>,“

Lily vc tState, Cbl.cScpn 6<Kj A.2d /Q35, IOfcl (|W)

Jare statute. presenbtVy included offenses is

In this case, in support of his double jeopardy ary ament Pofceais attorney 

relies upon the official & fae. Zkhecore &rmsna/ £xfe of /973,

Thb GxJrt has previously stated that J^<B/<xykhjtyzr' test 'is only an 

ad to statutory construction. It does not neyate clearly exp-sssed kyisfathe 

intent and uihere ... a better indicator of legislative, intent is available, it

# * *,

apply- In ascertaininy IeybiabVe intent, courts are reepired to 

yfee yreat tuayht to an officiai commentary uhtten. by the drafters of the 

statute.

does not

Vckeatv, TH. 5epr, g<fo A2A ^f 405 (ZOQ3)
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the 6tate Court ffevieu of tebtioners D-uble Jeopardy EVefe/dbon deprivation (dppa^jiy.

jjbfbit C) and all ojhsepmt dependent niinys (/foendfe Exhibit A and ^edivcJVhibftB) 

■faii to consider the Official Defalcate GW-ai Code Conwen 

deasicn causing the initial Blockbuipr - 206(6X0 test to be in error 

Please consider Rmt Mo. t 1

itanj in any related anaicpt5 of

Ihf Official Iblaiaare Criminal Code Commentary -for the Convicted offense of Criminal 

flotation 2nd Xbpse - ll tkl C.jffQb is -found at “Criminal Ch4» 1501 (bvimenta^yat pys.

thru 133 and bpacs at ‘^cpo-tdiK Exhibit 6“ of this fetrbon. (Section 5b 1 Commentary 

states in relevant part to the essential, material elements of -the offense:

11
The section teepees an. overt act of solicitation, request, command, 

importunity, or similar initiatory osrbuct. A were intention that a.

crime he Committed, unaccompanied h_j any act, is insufficient, 

fer liability j houWer, such an intentcn must be provfed in addition 

to the solicitation..11

TlireeC3) spasffe dictates fen the legislative. definition dearly establish the intended 

auhsiayice, set pjipose and effect cf the material element mandate:

The section repires an overt act. , .

A. mere intention that a Crime be committed, 

b insufficient.
unaccompanied faj any act.

, . . such an intention must he proved in add itforr te> -tins So! leitaticn “

-rt-



^ legisld-tiv/elij enacted mandates produce a .specific result from. a. specific pun-mr?

by a specific act or conduct, >hs sections requirement, of an overt act proves the intention 

that a crime be. committed. The Official Commentary expresses these points unambiguously.

I he Official Oelauare Cede. Commentary -for -the Convicted offense of Conspiracy 2rd£bg
* 41

H Ifel- CJ5IZ is -found at Criminal Codes5!i Commentary"at pgs, i^fO thru 144 and appears
it „

at /bpendiv Exhibit H of this Tbtrbon. Oechon. -51 \ Commentary states in relevant part to 

the essential, material dements of the offense:

vee-

This section, makes the gist of the offense an agreement..

Intention to promote or facilitate commission of a Crime is a materia! 

dement of conspiracy under this Criminal Code.

An important change in the "former lau is the requirement, that

pursuance of the Conspiracy.

an
evert act be committed in

5uch a requirement h the best possible proof of a odtlad intention 

to promote or -facilitate commission of the crime. *

legislatively enacted mandates produce a specific result -from a specific purpose 

by a specific act or Gsnduet. The sections requirement of 

intention, to promote or -facilitate, commission of the enme.

These

overt act is proof of -thean

Tine offense of Conspiracy requires one abdrfctonai -fact be 

material element mandate. The
b^ proved of 'agrogment'1 

Official Commentary orpnssses these points unambiguously.
as a

-15'



Therefore it is deary apsarenttkai 1ho Official Cock Gommentanj substantiates that :

The Offense of Criminal Elicitation Z,ld Bsgree requires an overt act to prove the intention 

that a enme be committed

<arkd^

Tte Offense of 0>nspi'racy ^ dejee requires an overt act to prove the intenbm to 

promote or "facilitate commission of the crime.

Thai imtaYkal dewoit mmkte, ar£ ItoaJly-tte a**; pm^cc-ths

identical xvott. Gnapiaaj offore rerra ^ f<set bep^

the Criminal Elia-tation offense does not.

same

It
3na case in ojhich the same conduct violates -fcuJb statutaij provisions s 

the-first step in a double jsqpardy analysis is -to determine whether the 

legislature intended that sack Violation be treated as a separate offense!

#***& v.&OcM.&r.,SU\ A.& 7q,aolmo). to .vafe (hat <fetm«9tiai,
Ddauare cajrts apply tte aiaiutianj vuk a-t-forth in l( tfel.C £Oti(b) ore. 

part of which (subsection (b)(|)J pa^lfeb ike u&ll-known-federal

SbcASusyer test. t/aebeti k dfcafe,^ A. 2d 80 j Q/ocbbu^- 

Jtetzs, 23<t its. 2^,aoff, 76 l. Ed. ao^.^o.ot, «o(M3i)(hsid.;
r- 6b/tec/

thatng
a sirgfe act or transaction mag constitute two separate offenses only where 

each offense requires proof of an dement which the other does not)."

5fcate v, Willis, supra, at |&36>.

TH: 5tefc Curt IW> of W» 6*,bit C-of tkfa toltion ftib fa «i tfe sfandanj 

ad: ty (fe Blcckfct'fyr"- ■3%(bX0 -tot ulien conadmiig ffic Officii Utiauarc {Wnal Ctiac

- ife-



Gsminsnfcanes -for the two offenses. While foe Gasspiracy offense requires proof of an 

additaial element or foot that GiWnal 6siicrtafa'on does not, ChiWnai doiicrhstiari offense

does not require any additional element or foot the Conspiracy offense docs

Under the foots and circumstances of the Petitioner 5 ease the offense of Gaminai

included offense of the (bnspiracy offense.

not.

0)0(1 citation ts a lesser- v

Please Colder Paint Wo. Z :

Defoulave Courts dre uJell-settled on the bcJ and rts 

(3) .subsections of II fki.C. j' 20b Cb) must 

analysis to determine whether an offense is a lesser- indudted offense of another:

statutory mandate -that aJ i "three

be performed as part of any Delaware courts

«
•huS, under the DdauJare statute., 

prongs of (li MC. 120b) .subsection Cb) before concluding that an 

offense is not a lesser - included offense of another, cfee /Tackett \S. 

ciz^azfe, 50^1 A.2d at 80 (undertaking a three - part analysis which 

pa*a.l ieb ihe 3 subsections of 20b (b)).

If one offense fo considered a

this Court must apply al I three (3)

lesser included offense according to 

the -Standard in any of the three prongs of 20b (b), then Defendant

cannot be prosecuted for both offenses, £1 Pd. C ZObfa). * 

5tate v, Willis, -Supra at 1235.

As previously demomtiated foe Ddaubre Courts in performing the lesser- included offense 

analysis only applied the (Blockbuiypr) standard “come elements' test to febtiorers mitiai
(i ,

hobon fo Correct -Sentence,35(a)" that appears at Arandix Exhibit C“ of this Tfeb-h'on.
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I4avmy been denied due process d? iaui in a -full analysis aider II Qd,CJ £Q4> (b)

Cl), a) ^ "the Petitioner -fried a v3easid Motion 1b Correct Sentence v35<a)" 

opecrficailty -for rev/ieu)

initial review under £0&(b)(l) denied ’Rebtioners hbb*on -fried under 20b (b)(3). 

(5se Appendix. Exhibit B) That decision 

of Delaware. who affirmed the lower court decision. (hse appendik Exhibit A)

The Rdritioner avers that the decision so affirmed is not in full acas/dance. with the

denytny the COtisbtubonal rights that

under 20b(b)(3). The &nbenany Court depending upon the

appeal led to the highest Court in tfre 6ta±ewas

laio (I Qd. C.l 204> Cb)(d) aid is dearly ii 

the fetiboner enjoys.

In this Fetation the Pebboner

in error

previously demonstrated the essential material elements 

as leqislaisuely enacted in the Official Code Commentaries oontamed in the Delaware. 

Criminal Code .“Title It. As legislatively intended definitions of the law, the Official f>W 

Cbvwmentanes dearly shots thefolloujiViy:

"Section <501 Ganmentary applicable to II MC.<<502- Criminal felicitation 2nd l^nse 

defines -the essential material dements that Constitute the offense ar<e that the sections 

mandate of an overt act is required to prove the intention that a Crime be committed.

ubefcton 5ll Commentary applicable to II Dd. CJ5l£- Conspiracy ^ fryee defines the 

essential material elements that constitute, the offense are -that the sections mandate of 

an overt act is required to povtL the intention to promote or facilitate commission of the crime.

vSscbon 501 b mandate of an overt a<-f 

fce committed, and,

"Section 5t l s mandate of an overt act requirement -bo pnsvfe the irrtenbon to promote or 

facilitate commission of the crime produces be: same results. 11 Del.C. t &X(b)(3)applies.

requirement to prove -the intention that a. crime

-16-



The Ddaiuare vS-prone ^ourt has Judicially concluded that the Offiokl Cade Gxmfewkary 

applicaHe to 11 Del. C. % £04? (b) (3) is the recoymeed authority relating to the pro»/ision<a\ 

pat'ametcrs tor lesser- included offeree detewurvatioi under that subsection:

Unlike its -federal corollary; the Pdatuanc Statute prescribing 

included offenses is not limited exclusively to tine (Blocidhjvyer) 

Standard same elements" definition. <$ze //Dcd, C. £04?,* £/? <Schf*uJcA K 

48<i U. 5. 705, 7I5-Z1, 103 L. Ed. £d 734,10^ 3.Ct. I4M3 

0<'l8<:i)(lfed.‘R. Chm.'R 31 (c) adopts statutory elements’ approach)

In-feet, the. official commentary to the Dekuuare Criminal Code states 

that subsection 3 of the Ddapjare definition, of included offenses 

expressly contemplates fkat’theie may be soms dissimilarity in the 

dements necessanj to prove the [included ] offense.' tboh taMtriefi&wj at 

lb. With reyprd to subsection 3 the Cods Oytim&7tmy provides I

(Subsection v3] drfFeo from [dteebon j] in-that, although the included 

offense must produce the same result as the mclusivfe offense, Chens /way 

<SOms dhss/mi/snty /n the ehsments rrecessawy to yirods the. orf&z.ge*. 

Therefore, [l ] uaouid not stnekiy apply and (J) is needed to-fill the 

03p. ffer example f cn'm/zaathy /&yhjs*it hsmos/ds cJoufd probably not be 

Included m mutder under [l]T because neyliyence iS different wyuality 

It utoold obviously be included under [3}, because

only the required deyree of culpability charyes.

■from intention., 

the result is the same: and 

(emphasis added)*’1 

Lilly v. 5tate, Del.3ppr. A.2d 1055, lOkl (flq4)
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lire. Official Code Commentary "fertile included offense, of Criminal Cbiicitadbon 2T^ 

Decree mandates the nsguirerient of an overt act to prove the intention that a crime 

be committed»

and.
The. Official Code Commentary for the induorve.” offense of Conspiracy Decree 

mandates "the requirement of an overt act to prove -the intention, to promote or facilitate 

Commission of the crime.

Under H Del. C. 12Db (b)(3) the t,jn offenses produce the same result and Criminal 

Cblicitabon d a lesser- included offense csf the Conspiracy offense.. Having -foiled to consider 

the Legislative definitions of both offenses, the (State Courts erroneously concluded the 

tuo offenses distinct fvom one. another.

The Petitioner uas denied his rights guaranteed fag the iff ^ Amendment to the United

'States Constitution under the Due fVocess and Equal ffoteetoon Clause to a ful 1 analysis 

under it £kl. C. ? £06 (b)(i)? (2,) and (3) by the Debtuare Courts. Had the Official Code 

Commentaries -for thetmo inchoate offenses of Criminal Obi i citation 2T^ Degree and 

Conspiracy Z*^ Degree been considered by the (State Courts "for the legislative intent 

Contained and defined therein, the specifically mandated elements relating to substance, 

purpose and resultant effect of the "boo offenses uJouU have been Judicially determined 

only to be parallel, but the same or identical, and thus iJouU have tailed to survivenot

the analysis of all three (<3) prongs of II Pbd.C.3 ZQ6> Cb).

Cumulative -Sentences By Tjo statutes for “dame Prescribed Offense Violates 'febfaoners

Constitutional Protective Rights Against Mulbpja Punishment Uhder U.6.C. A. Const. Amend. 5

The Petitioner specifically presented the-federal question to the 5ta±e Courts on tujo 

Separate occasions; 0) once in the loufer Jupenor Court and (z) again on appellate res/idu
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m "the Tkiauare Supreme Court, the highest 5tate court:

a .
1. Here ue are. caTfv-onted with the questian. of "the scope of the Dbuble 

Jeopardy Clause and its protections as pro/ided by the 5f*1 Amendment to 

the U.S. Constitution, Article 1, (Section 3 of the TblauJare State CdnstrtutiQi 

and the Ddauave Criminal Cock? i I Del. C. 5 206 -through I £10 when Cumulative 

punishment is imposed -for the same offense" Consistent with the intent of 

4c Geneva! Assembly. As imposed upon -the -States and embodied in the 

Wr1*1 Avrendment -to the U-6. Co/nstitution the concept of double jeopardy 

does not (prescribe the Consecutive sentences levied against the Defendant 

and precludes the imposition of such cumulative punishments. (Question 

preserved at A_S, paragraph 5)

(bee /Ippendix Exhibit f at fays 0

The (highest) Delaware -Supreme Court has-formally adopted tine-federal standard of 

required under the Fifth Amendment where two separate statutes punish the. Same offense" 

causing double jeopardy protection, deprivation by infliction of cumulative, sentencing and 

punishment order both Statutes’.

review

Keview of a double jeopardy claim, directed against a criminal statute ip) 

which appears to permit cumulative sentencing involves a tteo step analysis'

(l) Cumulative punishment tor -the same offense is not authonzed in -theabsence 

of a dear indication of contrary legislative intent.' l/tna/en y tti/icctStates, 

*WS U.6. 68% 100 d. C±. mt, W38, 63 L. U. lA 175 (|qao) md (l) where
"the legislative intent is not dear a constitutional analysis ondey the Oxibts Jecparetj 

Clause of -the Fifth Avferdwient is required, //tssocsn y t/oTter, *15*1 0.5.55q, 3(65,
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74 L Ed. Zd 555, 103 <5. a. 673 ((483)."

Lgcompfce vs iState^ Id. 5upr: 516 A. 2d 848,404 (i486) 

(dee AppendtV Exhibit F at pages I and t)

The 3tate Courts having "failed "to perform. any analysis pertinent or particular "to the nyHts 

guaranteed ite Petitioner under the Double Jeopardy Clause of the. 5^ Amendment denied the 

fiehborer Due. Process and Fgn| Ttobecbcn Clause rights to a. "full tujo step analysis reguired 

to determine tuheiher the "fetitioners cumulative sentencing violated those gU3>a.nte<sd 

CcnstituticnaT rights of protection provided under the Double Jeopardy, Clause a/d U.5.C. A. 

Const. Anend- 5.

Conclusion

In Conclusion, the /%titicner has successfully demonstrated three (3) separate deprivations 

of protection Violabv/e of the constitutionally guaranteed rights provided by the Due Process 

and Egua.1 fVcbschon Clause uiithm the fourteenth Amendment to the U.5. Constitution.

"These Violations deny the fkbtioner hts ConsbtutionaJ protections against Dxibb. Jeopardy 

that are -fundamental to our Criminal justice, system.. These proteebcns are "found in the 

Fifth Amendment to the tinted Jtates Constitution, in Article t, 5bcbon. 8 of the DeJauiare 

State Constitution, and in the Ddaujare criminal statutes applicable. 1t Del. CJ 256 thru £ 210- 

These violations deprive the Rrtitioner of established due process determinations vitiating to 

those ngWs provided to be-free "from denial of Double Jeopardy Clause protections. ^pacifically 

these violative occurences are:

(a) Tfetrborer was denied dull due. process of DaAatuare laus II Tkl-C. 5 Z06(b)(l) by 

DelauJare <5ta±e Gsurth failure -to consider the Official Code Commentaries dor -huo separate

-zi ■



Statutes defining the same. offense 

included offense of another under Double Jeopardy review);

’ in determining whether one offense is a lesser-

(b) Petitioner was denied -full due process of Delaware bui t\ Etd. C. 12o6> (b)(3) by 

Dglataavg Jtate Courts failure to consider tine OfRciai Code Commentaries "for two separate 

statutes that define tine same essential matenal elements of substance, purpose ant resultant 

effect to determine whether both statutes "produce the same result" under Double Jeopardy 

review;

(c) ^ztrhoner denied due process of law, both .State and (adopted) fedeva.1, 

-Step analysis to determine whether Rdf-boner being sentenced -for two separate 

-statutes which define tine dame offense." constitutes 'cumulative punishment" as prohibited 

bg tine Ibuble Jeopardy Clause of the (5^ Amendment to the U.-5. Canstrtub'on-

was

to a two -

Therefore, thus fk-titioner humbly pays that this Honorable Uhited Jtates SJpremc (bort 

review these, violations for constitutional infirmity and direct the Jtafce (hurts of Delaware m

the manner deemed appropriate.

Ksspeetfuily Jubmitted,

Dated: 7~Z~/^ Org.
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