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QUESTION(S) PRESENTED

Where the State Geveral A:)acmblaj (ccj\'aiatsl/ehj defives intwo
sepaate statutes e Same identical “condoct” for two criminal offenses
wnndahnﬂ the save identical easerhal vequiremcnts of substance,
purpose and vesultart effect;

Ard the State dharges, prosecutes, convicts and then senterces the
Deferndant for looth offenses separately and cumulats\/eltj ;

The Question presented 15 whether that covstitutes violation of the
quarantced protections provided by the Double Jeopardy Clause of
Amendment ¥ 1o the United States Constrtvhion prom’b.‘t@ such
muttsple punishwents for the same offense as mpased upon tre State
of Delawave by U.S.C.A. Const, Amend, 14, Section 17
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OPINIONS BELOW

The Opinion of the hfsmét state court 10 review the mevits sgpaars dt
Poperciix Exhibit A to the Tetrion and is as et unpublished.

MR

The Qpinion of the lower state court in veview of the ments aopears al
Aerdix Exhibit B to the Retition and s as 5zi‘t Unpubh;‘ihecl—

T

The Qpimion of the lower state court In review of the ments upon whidh
Apperdix Bxhibit B deperds appears at Agperdi Exhibit C of the Petition and 1s
as 9@1 unpublished. ' '

JURISDICTION

The date on which the states hi ghest court decided my case was Apnl 2,
2019. A copy of that decision appears at Agperdix_Exhibit A.

A tl'Wk’Jlj pdlhon for Yclfear;na was theveafter denied on April 16, 2019 and 3
copy of the demal order for rdrean}rg appears at Apperdin Exhibit D.

The anbdshubn of s Court is nvoked under 28 U.5.C.21257C3).

The Retrbioner humbly prays that this Unrted Startes Supreme Court exercise 5 judhcial
discretion under the appropriate Rule 10(c) ard perform veview of the decisions verdeved
by the l’liéhﬁﬁt court for the State of Delaware cmcamina the deprivahion wicluded thevein.



Conshitutional And Statutory Povisions Tnvolved
J

1 US.C.A. Const. Avend. ¥ of the United States Constitution habds and provides :

"No puﬁon shall be held to arswer for a capital, or othendise infamous cnwe , uniess
on a presentent. or indictvent of a Gard Junj, except in Cases aw's{nﬁ n the lard
or vaval forces, or in the Militia, when in actual service in tive of War or public darger;
vor shall any person be subject for the same offnse to be twice put {nﬁopardu_joF life or
limb; ror shall be compelted in.an.j gl case 1o e a Witness aqainst himaelf, nor e
deprived of life, herty or property, without due pracess of law; nor shall private property
be taken for puloh'c wse , withast ot convpercation.”

2. Title 11 Delaware Gaminal Code § 206" Methed o prosecustion when conduct constitutes
wore than | offnse’, mandates the following analytic. process ‘provision” 4o determine:
(@) When e same conduct of a deferdant. way astablish the conmission of more
than 1 offense, the defendant. way be prosecoted for each offense. The defodants habilry
for wore than 1 offsise may be considered b.jﬂneynj whenewey the Siate s cagaagaln‘ﬁt
the defendant for each offense 15 established m accordance with 301 of this hitle . The
defandant may rot, however, be canvicted of more tran | offerce
(1) Ore offerse is nclhuded in the other, &5 defined in aubsaction (b) of this
Sechion or |
(2) Ove offense corvist only of an attempt. to commit the other; or
(3) Inansistent ﬁﬁdahﬁj of fact ae recr_n'red to establish e commission
of the offenses.
(b) A deferdant may be convicted of a1 cffence ncluded in an offerse chan’%l |
in He mdictment. or information. M offense is <o Included when:
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(1) Tt is established by the proof of the same or less than all the facts
required to establish the conmision of the offense chargd ; or

(2) It consists of an attempt to conmit. the offense chavged or to commit

an offense othenuse included thevein ; or

(3) It mvolves the same vesutt but differs from the offerse charepd only

in the respect that a less sevicus {nJ'unj or sk of l;ﬂJ'UiH 1o the same peraon,
property or public interest or a lesser Kid of culpability suffices to establish

its commussion.

3. Delaware State (rasbistion, Avts'clé f, dection 8 holds and provides the fol lou{rS;

"No person Sl for any wdictable offevee be preceeded aqainst C(l;fﬂ;Y‘ajilj by wrformation,
except n 63525 anﬁ'rtﬂ in tre land or nawval fovces, or in the milihia when i actual Sevvice
in time. of war or public danger; and vio person shall be forthe same offense huice pot in
Jeoparchj of life or limb; ror ohall any person’s property be taken or agplied 1o publiic use
wrthout the consent of his or her represertatives, and without compenaation beig made.”

4. U.8.C.A Const, Amerd. 14, Section 1 of the Unirted States Consttution rolds and pevides:

"All persons bom or naturalized in the United States, and svigject 1o the_juvischction Heveo,
are citizens of the United States and of the State wherein they veside. No State shall wake
or enforce any law whidh shall abv{dae‘tlfe pﬁvi|:9e5 or immunrties of crtizens of the United States;

ror shall any State deprive any person of Ife, h'barnj, or preperty, withaot due procass of law;
vor deny o any peson within i3 junsdiction the equal protechon of the laws.”



Statement OF The Case

On May 94,2006 Petstioner was convicted by rial by juny in the Supenar Gurt for
the State of Delaware. The darged offenses were: Attempted Assactt 1% Degree - 1 Del.
C.3581, Crmival Sohertabion 2 Degree- (1 Del. €3 502 and Govopivacy 2 Dagree - 1 Del.
C.353912. Tne Rtiborer was acquitted of Attewpted Assautt 197 Degree. Petitiover was found
gu;wj of the two attached “inchoate’ offenses of Gaminal Sohiertation 29 Degree ad Cavpi;ﬂa.j
29 Degyee. (Jee Aoperdiv. Exhibit. 1+ Docket at D.1.%22)

Specific 1o this Petrion for Wit of Gertiovan e Following filings have taken place :

Oh May 16, 2017 Pettiorer filed Motion T Correct Gantence 35 @) 4o veview the statistony
language of both conucted offenses for cbubkjeo@rd-j vidatiors, (3ee D.1.796)

On July 6, 2017 the Soperior Caurt ordered the State-to respord o the Votion, (GeeD1*95)
On July 25, 2017 #ne Gtate entered their Response to caid Motiont, (See D.1.* 121)

On Agust 7, 2017 e Retstioner (Deforcdart) Filed "chqfo State 5 Response.(Gee DIY102)

On August t, 2017 the Supenior Court. ovdered b’«éﬁég of the double Jéopardj'vnbiaﬁm
chaim loy both parties . Gee DI1#103)

On A)ﬂnbt 22, 2017 %hht{oncv filed request for ”ﬂﬂ:ofvrtwmt_ of Counsel due o i;’(ab-i[l:hj 1o
access prson law u’branj after Feb, |, 2017 vict at James T, Vaugra Com, Chr, (52D, 1.122)

On Gegtember &, ZOIT Hhe 5Jpzndf Couvt avdered J’ppo{n’cm:vrt of Coonsel was warvanted n
Petitoners dable Jeopardy viokatin filing . (e D.1.*100)

-y .



On Septemicer 11,2017 Chief Rublic. Defender Brendan O'Meill contacted Sperior (ot Jrge
Via ‘ex-parte” ewail vefusing to agpoint. caael for Retdiorer as ordereel requestivg order be
recided . O Neill ted to manspolate proceedings by stating Petstiorer s Filing was attewphing
maedrhication of sentence under habitual strtute , ot covection of sentence doe o double poparely
violation “at arvjﬁMc" wder Sper. Ct, Cr“ Rule 35@). (Jee D.1.%123) |

At that point i Bime all preceedings on the double jeopardyy vidation 1ssue. weve hatted
~ J
by assigned Superor Court Jukpe Diane Clark Street without explanation or given reason,

On September 27, 2017 without assistance of ‘counsel as ovdeved by the Superior Court
Jedge Diame Clark Street Retitioner filed t\;’/\ahj his Opcmwﬂ Brief” in compliance with the Gurts
Schedohing Order (0.1.°103) which e Rothotarys office mistakenly titled "Motion Ry Corection
Of Sentence Fled Pro-Ge” (Gee D.I1.*109) TPetrtioners “Cover Letter” Hrat accampanied Petitioners

i

Opem'nﬂ Brief” seat to Judge Street was separated and filed {v\depcydarﬂ.j for veasons unknawn
to the Petrtioner. (See D.1.*110)

Or Qetoker 11, 2017 withaot nobce. or assigwert Superior Court Jdudgp Willam C. Cavponter
ook over the proceedings and condacted a 1 Dl C.7 200 (b)(1) stadard "same elements”

f&stdo!elﬁupmﬂ«cstawtaﬁ lingiage of both statutes for e convided offerces or He
equivatlent of the federal Blockburger* test. (Sze DL H1 o Apperdlix Bhibit C)

O March .8, 2018 the decision made by tre Superior Court vnder 11 Del €.3 206 (b)(1) was
 gppealled o tre Delbiwave Spreme Lot (D17 145) Yot affivmed He sane, (D.1.%153)

On Qetober 25, 2018 Retrtioner filed Mobon B Corvect Sentence 35 ()’ specsfically seckig
reviews under 11 Del. C. 3206 (b)(3) due to tre fact tat Delaware law mandates review of
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double Jeopaxdj violation cmceMirg lesser - incloded o_FFmsé determination mast (éce{vc.
analysis under all tee (3) prorgs of U DELC.5206 (b). Tre Xoperior Couvt decision ruled
the nvbal 1 Del. €. 2 206 (b)) veview was sofficient and cited deperdence Lpon Haat
vling of DI* I for basis. (See DLAISL or Agpendix Extubit B)

On %bn)anj It, 2019 Pebtioner appealled the Aperior Court dectsion o the Telaware Jpove
Gourt (DI*157) who affivmed the same. (See Agpendiy Exhibit A)

The Rebtiover vow files for Writ of Certiovan’ on thgse pmceedr‘r? with the Untted States
Scprene (ourt for deprvations of due proceas and equal pmbzﬁon oder U.5.CA. Corst. Anvad.
(4, Seetion |, ' ' '



Reasons For Granting The Petition

Tre busis of Retiborer’ addvessing this Livted States Supreme. Court for
Wit of Gertiovari is the State of Delaware’s denial and deprivation of V{Sl'rts imposed
and gt.a\rdrrtea:\ b(j US.C A, Const, Awend. 145 1 that invokes those protections
enacted theven :

"No State shall make or enforce any law which dhall abridge the
prabi(eges or imnmunities of ertizens of Hhe United States; noyr shall any
State deprive any pesson of hife, hoerty, or property, without due process
of law; nor demjfo any pewson withimn its juréduéﬁoanml protection
of the laws.™

There 15 a well- established recogn{ﬁbn by the Courts of the State of Delawave of the
constrtutional dooble )eoF)ard‘j privciples apphcable to the Retihioner’s enival prasecution as
expressed 1 Hreir hoid{rq of State v. Willis, 673 A. 24 1233 (1995) that dcarhj states:

Apphcable Constitutional Double Jeopardy Rrnciples

 The protechion aqunst dodble jeoparda b5 fundamental o cur canvial
Justice system. It is found in the Fifth Amerdrent 4o the Unred States
(brstriution, in Avticle 1, 8 of e Deludare Canstitution, and in the
Delaware criminal statutes, 1| 22/ ¢ 206- 20 . . |

Double J'eogardlj c)ugmn‘cccg Yavee PYGtCCﬁOY\j‘ '_‘[t protects aaa.mﬁ‘t a secod
prosecution fof the same offerse. aftey aa‘urttal - B peotects aga‘hﬁt a secord
provecution for the same offense after convickion. Ard it protects dga\;r\st

- T-



multiple. punshments for the same. offense.’ Stz v ok, Del. Scpr., 600
A.2d 352,354 (1941) (q)obina Abrth Carolwa v. feares | 335 US. TW, 111,
23 \.E4. 24 56, 84 S. (. 2072 (Jawq) . . .

Delawares Double dcopardﬂ Statutes

Protection aqainst douole.feoparely & codified in the Debaware crmival
statutes, 1l Del.C. 206+ 210, which are based an 1.07- 111, respechive |y,
of We Mt/ R/ o, a legislative project. of the American Law Tnotitute
which was completed in \AGR. Abol/ R/ (oot 1.0T- 1.11(1485); Dofawsre
bzt Cock ity Comprentaryy 101 st 2 (913) (vereinater ot Crmeontny)
e also /6 2/ C. 4152, Po the Bplanatony Note for 1.07-1.11 of the e/
Pl (b explains, sections 1.07- 1.1 involve. different aspects of double

Jeopardy guotection.' /Hboe! v/ Gt 1.01 explaatony vote at 102.

Sechion 206 (Method of prosecution winen conduct constitutes move than 1
offense’), based on Slat/ Fvras Core 107, states the gereral nie that a
defendant. may be convicted of more than one offense ar;singfmm the sawe
conduct but not if ‘one offense is meloded in the otier, as defined in
sbsecthion (b) of this section’, 11 D/ & 206 @)(1).. | |

In a case in whidh the same condoct viclates tuwo statutony prevISIons,
“the first Step in a double Jéoparduj analysis 15 to determine whether the
legislature ivtended trat each violation be treated as a sepavate offense,”
Vockett v Siate, Del Supr., 9 A. 2d 14, 80 1990). To wake Hhat determumation,

Delavave courts apply deuasmm‘conj wie set forth in (1 Del. C, 206 (b)),
.8,



ore part of which (sobsection (o)(1)) Pamtlé.!s te well- kmwn fedeval
Lockburger test. fackett v. Siate, DA N1 at 80; Blockbuger v. Shrted
Jtates, 284 0.5. 299, 304, 76 L. Ed, 30L,52 . Ct. 180 (IQ5?J)(M!A|}3
Yt a single act or transaction way costitule tuo depavate offenses only
wheve each offense requires proof of an element which the cther does not).
Thas, the Hackett Court stated clearly that 206 & spphieable in dovble

See fode! e/ Coce 1.07 explaratony rote at 102 (stating that 107[on
which 206 & based ] "involves different: aspects of dovble jeopardy’ and specifies
the sttustions in which @mection 7or nove Heare one offerse based on tresave
conduct 15 predudéd.' ce. |

Qubocction (b) of 1 Def. €. 20b Provides Tvee Altervative Tests for Detenminig
Whether an Offerse is a lesser - nduded Offense. | |
Tre definrtion of lesser included offerses is fourd in 1| 2/ C 200 provides
i perbivent part that !
() When the same conduct of & deferdant may establish the commizsion
of more than | offense, the defendant w@jbeprosczwtcd—Fcreachofferﬁe.'
H:walj not, however, be convicted of move than | offense if 1 (b) A
defendant may be comicted of an offense wneluded in an offevse d«arsed
in the ndictment. or mformation. An offense is 5o mcluded when :
(1) Ore offense is meluded in the other, as defined i subsection (b) of
this sechion . .. |
(1) } 5 established by proof of tre came or less than all the facts vegived
to estabitsh the commission of the offense charged' ov

)
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(2) It consists of an attempt o commit an offense charged or to comit an
offevse dherwise 1ncluded therein; or

(3) It wwolves the same result but differs Fom the offense charged only in
the vespect tat a less seriows {ry'unj or risk of mjuny to the same person,
property of public witerest or a kesser kind of cuipab{lﬁ:rj suffices 1o establish
its commussion.

Thus, under the Delawsare statute | Hus Court wust apply all thvee proags
of aobsection (o) before conclding that an offorce is ot a lesserinchuded
offense of another. See fackett v State, A A. 2d at so(wua»:amj a
thvee-part amlasrs which paallels the 3 subsections of 206 (b)),

If one dffense 15 considered & leseer meluded offense acccrd{na-to the

standavd Znaruj of He three prongs of 206 (b), then Defendarnt canvot be
prosecuted for both offenses. 1) Qef. C 206 (3).

Tre first prong of the Delaunre statustoy test (200 (0)(1)) is the
equalent of the fedeal Slackberger test. (ertations omtted)

The 8@%&?;’ test provides that wheve the same act or transaction
constitutes a viokation of o distinet statutony provisions, the test to
be applied o determine whether theve ave 1wo offenses or anly ore, 15
whether each prevision requives proof of an additional fact which the other
daes vot. Blecktburger v thrted States, 134 US. at 304, . .

The Delawace Spreme Court vecently considered e statstony scape of
lesser- wieluded offenses as defined in 1l 22/ C. 200 in the context of jury
wstctions . Lty v Seate, Del. Sopr., (49 A.24 1055 (1984). Tree Llly court
held that. each of the thee parts of 206 (b) must e consideved when
dctcrm»h»l«za vdev Telaware law whether ore offerse i ncluded in arother.

.lo.



Zd. Tre tnal court in Litly exconcously had adopted a strict “statutony
elements” (Bbr;kbuxg‘:v) aml»jsm (in dcd{mha deferdant 5 vequestfor a Ji)nj
instruchion on a \essev- wicluded offense) which had focused 'isold;j upon the
elements' yn the statutory defindions of the charged offense ardﬁwcaﬂaf.}:d
lesser- included offense 7 at 1061, As explawmed n [’//j

The official commentany 1o the Delawarve Grimmal Code states that

~Subsection [b][I] provides the “standavd” statutony elemients defintion of
wncluded offenses, Zebaciore Cusmnal Coe unth Cormerrtargy, /5 (1973). ..
Tnis Court. has vecognized the: propriety of using the “statutory elements st
B determine lesver- mcluded offevises. &c Ward v. State, Del. Spr., 515 AW ZA
1156, 1153-54 (1890). This Courts koidmg i hbard, however, can wost
aceurately e chavactenzed as dcudmg-ﬂfat e proper focus under 11 Del.
C. 200 (1) 15 on the Statutony elements of the offenses, i.e., Gechion 206()(1),
4. at 106!, Tre Delawave Sprame (ourt rejected Hs naveower approach
hmited o the apphication of (1 Del. (. 206 (0)(1), roting that "unlike 5 federal
corollary ; the Deluave statute preacnibing included offenses is viot lmrted
exclusively 1o the standard statutony elaments’ approach.” & at (06! The
Court stated:

Infact, the official commertany 1o the Delaware Crmiral Gode States that
subsection 3 { of 1| 2ef. €. 200 ()] of the Delavave definttion of meluded
offenses expressly contemplates tat “theve wiay be some dissimi lavity n the
elewents vecessany fo prove the [ncluded ) offense.” 2, (qwtwg ot éw?t’m‘ﬂy

W at i) . .

Thus, Sacket! and .Z///y stand for the proposiion that Delavare has adoptad
the Blckburger "same elewents’ approach to incloded offenses in 206 (0)(1) oot
has also followed the fboe/ Ponas lode s exparded definttion of indoded

- ”..



offenses in 206 (b)(3) for doble: jeopscdy purpases. Eleven Det. C. 206(b)(3)
i5 by 15 terms broader and wore expansive tan 206 (b)(1). As stated in the
Comment 40 1.07 of the Ao/ funn/ Gk : ‘Comviction of an offerse and an
"rcluded offense’ as defined by [11 Del.C. 206 (6)(2) ard (3] would rot
n@.‘cssari(ﬂ be bavred vnder Hee Blockburg.testf Mooke! £na/ Cocke 1.07
comment & 108 State v Willis, pgs 12351239

Otate Court Review OF Retioners Double d:cpardj Protection Deprivabion Focused
Solely Upon 11 Del. C. # 206 (b)(1) "Blockw«jer" Siaveard (same elements’) Avalyois
Denes R Ard Adeguate Review Under Tre Law Qued Under The Dus Bocess And
Equal Rotection Clause Of Tre urteenth Avendwet.,

Tre State (ourt Reviews of Petitiorers Motion To Canect. Serttenve 35(a)" appears
at“Agpord Biibic C" of #i> Retition. clearly substartiates tat the Blockiger staredad
‘save elamertts” aralysis was aplied ord “onla" applied t;thau)ordn'aa of the Slatutony larguage
of both offnses of Chiminal Solicitation 2@ Degree and Conspivacy 2™ Degree.

It is ths mi{rs that the State Courts deperd for all wbaequeﬂt misiqﬁs \fel\ah;'\s tothe
deprvation of dasble JecpardLj protections. (See Agpendix Exhiboit A and Apsnciy Fxinibit B)
Al rui{rgf: ate basis and gue vefererce 1o the Supenor Court of Delawares whng as
| ﬁ:\ﬂ‘li{rﬂ the due process mandate of a ol analysis urcey 1 Del. €. 4 206 (0)(1), (2) and (3).

Tre Bistiorer avers the very aralj@':s performed by the Defawave Courts, whether termed
‘Biockburgar' or 206 ([®)Q), is m@m@xmﬁ to 'E;Hoj Yeview the Ieﬂblatfw,tj enacted
definrtions of both cffees contaired in e Official Cue COW for the Delaware Grunal
Code, Official Commentany , when ailable, i the final word an the essential, wateval elewents
oF any offense vaid{rﬁ te laos definttion of the offense as enacted and leaﬁ\an:clj naterded.

-{2-




Delaware Courts long acp c:vtabh&hed Judicsal raz)anrtsm of te Debioave Grntinal
Caje Q)mm:marﬂ as the ovcrwhdmmﬂiﬁ axgm'ﬁcarrt lepal auﬁ’lowt‘j for definitions of laws
that express the enacted legb?atwe intent for cach and every dffense cottamed n the
Delaware Ganral Gode :

" Tre official ommertary 1o the Delaware Crmiral Code states that
Subsection [b][I] provides the Standard " statuton elements definttion of
nclded offenses, . . 0z proger foeus wrder {1 T C. 2006 (b) © on the
Swtutony dements of tre offenses, i.e., Section 20L(b)(1). . . Unlike it5
federal mrouanj, the Delaware statote prescribing incloded offenses is
nat imited execlusively to e standard Statutony claments” definion. . .
Infact, the offcial Commentary to the Deaviave Grminal Code 5&31335““*21‘.
Subsection 3 of the Debware definbon of mcluded offenses expre:sohj
Corterplates that "there may be some dissimilarity in tre elements
neceasany o prove,’tirle[;ﬂduded] offense, oot &W)@rz‘a‘y at b,

Ljity v. State, 0ol Spr: 649 A 2d 1055, 1061 (19G4)

"In this case, in support of his double Fopav'dﬂ arqument,, Poteats attoweﬂ
velies upon the official @W@ the Lebeare Guuaind (e of /9, .,
This Cart has pre_vaomlj stated tat e Sbokbrger test ' 15 only an
ad 1o Statutony anstruction. H does ot redpte clearky exprested kgslative
| ntertt and wheve . .. a better indicator of Fegssbtva intent. &5 avalable , t
does not apply. " In aﬁcerta;m'rg legislative mtent, courts are vecuived 1o
give great weight to an official c';ommeyrtava written by the draftevs of the
Otatute.
Poteat v. State, Det. Supr: 840 AZd 599, 605 (2003)
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e State Court Review of Retitioner's Double. gkopard:j Protection deprivation (ﬂp_ggl__

Bubit C) and all deéechefrt deperdent. m‘lrgf) (ﬂ{:bcvdm Exubit A ad Apendiy Bxdhubit B)
fail to consider the Official Delaviave Crimminal Code Commmtzya in any velated amljsb or
decision Causma the mnitial Blockbwgzr ROG (6)(1) st e be w1 ervor:

Please consider Rint No. 1 -

Tre Offcal Delaware Gimwal Code (_bmmentanj for the onvicted offense of Cnminal
 Sohicstation 28 Degree - 1 Del. €. 3502, is found at Crminal Code 350 Commentany &t pg.
136 thvu 138 ard gpears at ‘}X‘:{pa’dc'x Exhubit 6" of this Petrion. Gection 8O Commexrrtamj
states m relevant part 1o the essential, material elements of -the ofrse -

" The section vequives an overt act of soheitation, request , command,
(wpoﬁun.rt}j,' or swlar th:ﬁétoy wrduct, A meve intevtion that 4
crwe be committed , Unaccompanied by any act, 15 nsufhaiertt.

Rr labil d:j y however, such an mtention must be proved m addition
o the soheration.

Three (3) apeerfic. dictates from the lcﬂcsSatwe definition dearuj establish te !rrtended
éubéiameéetgurpoaeardeﬁedo?ﬁematmajekmentmmiait '

31 v .
The gection veguives an gvevt act . . .

A were witention that a cnwe be committed ufﬁcwwpamed 23 act,
5 nsuffi nsufficient .

. Such an intention must be proved i addition to-the solieitation

~ K-



These legis_lat(\/clﬂ evacted mandates produce a specific. vasult from a apecific purpose
bj a gpecific act or conduct. The section’s requitement. of an overt act proves the mntertbion
that a cvime be committed. The Official Commentany expresses thase poirts us'laMbiga,busl.j,

Tre Official Delaware Code Commentany for the convicted offerce of Corspvacy 2% Degree -
11 DeL. 5512 5 found at Granal Gode 3511 Commentary” at pgo. 140 s 194 and agpears
at " Appendiy Baibit H of this Petrbon. Section Il Commertany states in velevant. part o
the essential, mestenal elements of the offense :

"Thif; sechon makes tlfce:g(:st of the offense an agraement. . .

Jntertion 1o promote. o faciitate. commission of a crime. i5 a watenal
element of Conq:{raaj under this Crninal Code.,

An a‘mi)or{:artt. drzmge in the former law i the \fecr)(rcmmt that. an
overt act be commitied N pursuance of the Cm:apimcj.

Such a vequirement i5 the best passible proof of a settled mtertion
o promote o facilitate commission of tre crime.,”

These \egiﬁiat\/elj eracted mandates produce a gpectfic. reouit from a Specfic purpose
by a specific et or arduet, The section’s equvemet of an overt act is proof of the

intenttion o promote or facilitate commussion of the cnme.

The offorse of Conspiraa:’ vequives one addrbional fact be proved of aqteement” a5 a
matenal element wardate, The Official C()mmeﬂtanj prasses these powts unambiguously,
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Therefore it is deanj apparem;*ur& He Ofﬁaal Codle C‘OMW substantiates that -

The Offiense of Criminal Solicitation 249 Degrec requ{rcs an ovevt act to prove the iterthon
tat a enme be committed,
ard

(4

The Offense of Cbnsp{rauj 2 Degree vequires an overt act to prove the wtention to
promote or facilitate commission of the crime.

Trese watenal elewent mardates are lteral ij tre sane and am at ad produce the same

\derttical vasutt. Only the C‘mspiraﬂ 24 offepse requires one additional fact be proved that
e Gomral Solicitation 2% offense does rot.

" Jna case in which the same cmduat v:oiabzs o slatutay provisions,
te fivst Step in a double )eopardj analﬁsb 510 determing whether the
\ege@!atuve witevded Hral cach violation be treated as 4 Sepavate offense!
fackett v. Jeate, Dl Supr., 564 A, 24 74,80 (M90). o wake that determination,

Debauave coorts apply tre dfah.ztonj vule set forth in (D, C 206 (b), ore.
part of which (aubsection (b)(1)) paallels the well- known federal
Bockberger test. Hacketl v Sate, SUA A. 24 05 Blockbriger v Lited
Sates, 284 U.5. 299,804, T \.. €4, 30b, 525, Ct. WO(H?)Z)(”@HWS that
a omgba act or transaction maj constitute o separate offerses only where
each offense requsreo proct of an element. which the other does vzot)."

State v. Willis, supra. at 1236.

Tre State Court Review of Apperdiv Exhipit C" oF this Petrtion fails to weet the standavd

et by ﬂ'c"BiOd@sfﬂg/'— ROL(B)(1) test when am{ckn;kj the Official Detawiare Caminal Codle
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Conentaries Hor the tue offenses. While tre Conopiracy offerce. requires proof of an
additional element. or fact hat Gimenal Solicitation does rot, Camivial Solicstation offense
does ot vequive 8y addrtional element or fact the (orspiracy offense docs not.

Under the facts and eicumstances of the Peibioner'’s case the offense of Camral
Solieitation 15 a lesser- wicluded offense of the (nspivacy offense.

Please cosider Poit No. 2 :

Delaware Courts are well-settled on the law and 5 Gtaiui:onj mardate Hatr all Havee
(3) subsections of It Del. C.5 20L (b) must be perfomaed as pavt ofamj Debawnre worts
arahjjiﬁtod:term[re whether an offerse iaai@ﬁer-nfrrcl«xkdoﬁ%meofdﬂcﬂcr: '

" Thus, under the Delauare statute, this Covrt. must apply all thiee (3)
provigs of (1t Del.C. 5 206) subsection ( b) before cmdud«hs trat an
offerse 15 vot a lesser - mcluded offerse of anctiey. See Sacker? v:
Jtate, 569 A.24 at 80 (undc_rtalc}xa a threc - part aralﬂﬁ{o windn
pacillels the 3 subsections of 206 (b)).

If ore offense is awsidered a lesser meluded offense accords}»ﬂ to
the standard n any of the three prongs of 206 (b), then Defendant
canvot be presecuted for both offenses, 1| Tel. C. 206 @),

State v. M'(h'fj, Supd at 1238,

As pkev{cmiﬁ demonstrated the Delaware Courts in perForm{ns the lesaer - incloded offense
aralysis only applied the (BlockbUYSEY) stardard ‘same elements” test to Retitioners mrtial
"Motion © Covvect Senterce 35 @) that appears at Popendiy Exhibit ¢ of this Petibion.
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Havm3 been denied due process oF Iam 1o a full analjsas uader 11 Del.C.3206 (b)

| (1), (R) and (3) the Retitioner filed a secod "Motion B Covvect Sertevce 35@)
qm:aﬁcajlnj for reviews under 206 (1)(3). Tre &ntcmrs Gurt de.pcwdma upon the

- inrtial review under 206 (b) (1) denied Petitioners Motion filed under 206 (0)(3).

(Gee Apperdix Extuibit B) That decision was appeailed to the highcst court i the State
of Delawsave who affirmed the lower court decision. (See Apendix Exhibrt A)

The Retitioner avers Hhat Hhe decision so affirmed 15 ot in full accordance with the
law (1 Del. €. 5 206 (6)(3) and is dearly in envor denﬂina the constrtutional nghts that

the Petrbioner enjoys.

In this Retition the Petihioner pre_wdbhj devonstrated the essevitill materal elements
as iegxsla;t{vebj evacted in the Official Code Commentaries cottained i the Delaware
Crminal Code, Title 11, As lcai'sb:b\/d‘j ntended definibons of the faw, the Official Code
Commatanes clearly show ttm{ouow{nqz

Section 801 Conmentary applicable 1o 11 Del.C. 7502~ Guminal Solicitation 2™ Degree
defivies the esserhal matevial elements tat costitute the offense are that the section’s
mavdate of an overt act 5 Vequ{red to prove the mlz-:rrhm'ﬂflai: a crime be committed.

Oection Sl Commentany apphcable 1o Il DeL C. 3512 Coﬁplra::j 2% Degree defives the
esoental materal elements that constitute the offense are that the sections mardate of
an overt act 1s recr.:§rcd to prove e ntertion to promote or fGcilitate ammission of Hhe e,

Section 901s wandate of an overt act vequs'vem-xt 1o prove the rtention that a cnme
be committed, and, |

Section 5115 mandate of an overt act rqurement to prove the witertion 1o promote or
facilrtate comwmission of the crime produces Hhe sawe results. 'D_t_:_\__(;? 206 (0)(3) apples.
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The Delavare Suwprame Gourt P@Jg)d{uﬂixj corcluded that the Ofﬁcal&:dc(&mdaxv
awlcdHc to 1] Del. €. 5206 (b)(3) 15 the vccoamécd authombj vtlat(nﬂto te provisional
parametexs for lesser- wickided offerse determination under that subsection::

" Unlike 1t5 federal coroﬂanj, the Delawrve statute prcocribshg
meluded offerses s not lmited cxclusu'vclB to the (Blockbuvger)
standard “same elements” definition. See // Dl € Wb; GF Shrmkk v.
Lhted Sates, 489 U.5. 105, 715-21, 103 L. Ed. 24 734,109 O.Ct. 443
(1989) (Fed. R. Crim P 31 (c) adopts statutory clements’ approach)
Infact, the offical Commentary 1o the Delaware Canwnal Gode states
that subsection 3 of the Delawiare definrtion of mcloded offenses
| exprealy contemplates that' there way be some dulssimi(an‘fﬁ mnthe
elements vecessany o prove tre [included | offense Gt Grumerdary at
lo. With reqard 1o subsection 3 the Gok Gammentary provides:

E)ub@ecﬁmd] differs fom [Ssbsection 1) i that, although the_ ncluded
offense must produce the same result 25 the indusive offiense, Laere my
b Somee J/\%.‘f/f.ﬂ/Zaﬂ? m Uhe elewmeants recassy lo porove the s,
Therefore,[ﬂ weuld ot stnd‘dﬂ applgj and [3] (5 needed to fill the
G- for exanple, ormadlly repliget Aomozicle would probably rot be
included m wiider under [1 I, because neﬂh'aencg is differert in q._ah‘bj
from rtention. It would obvfoushj bz meluded under [3], because
the result 1s the same and ml‘j the recluircd d'zaveg chlpabi!s'bj dfarsrs
(emprasis added).”

Lm_., v. State, Del. Spr. 649 A.2d 1055, 1061 (1994)
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Tre Official Code Conamcvrlara for the inclded offense of Cminal Goliertation 279 |
Desree wandates the v’ecld:raﬂent of an overt act o prove the mtention tat a crime
be committed,

w .

Tre Official Code Cbmmenian.j for the induonve” offense of Conspwa% 2rd Deﬂrc:e
wandates the requirement of an overt act to prove the ntertion o promote or facslitate
ommssion of the e,

Under | Del.C. 5206 (b)(3) the tup offernses produce the sawe vesult and Griminal
Solicitation 15 a lesser- included offerse of the Conspivacy offense. Having failed o consider
the lﬁﬂ{siab\/c defuttions of both offenses, te State Gurts enoneously concluded the
o offeses distinet fom one ancther. |

The Petrtioner uas denied his nghts quaranteed by the 14™ Amendment to the United
Otates Comstriution under the Due Rrocess and Equal Aotection Clause o a full araljsefs
vnder 1| Del. C.2206 ®)(1), (2) and (3) by tre Delawnve Courts. Had the Official Code
Commentanes for the ko inchoate offenses of Crminal Solicitation 2 Degree and
Covai\'&j 2 Degree been consideved by the State Courts for the legolative intent
otaved and defined thevein, the opw'ﬂ'cauﬂ mandated elements ra«ah}.a to substavce,
purpase and resvltant effect of tre 1o offenses would have been J'udfc.édlj determivied
rot anly to be parallel, but the same or identical, ad thus would have farled to survive

Ye analysis of all tree (8) progs of 11 Del.C 2206 (b).

Gmulatve Sentences Bqu Stahstes For ‘Game Prescribed Offense Violates Retitioners
Constitutionl Protective Riéhtj Aeafmt Mu}t{p!e Ponishment Under US.C.A. Gost, Amerd, S

The Petitiorer 5pecrﬁcaﬂ.j precented the federal question to e State courts on two
Sepavate occasions; (.l) once i the lower Supenior Court and (2) adpin on appellate veview
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;n the Delusave Supreme Court, the highest étzte court :

"1. Here we ave confronted with the question of the scope of the Double
Jﬁogiydqj Clause and its protections a5 pronded by the 9™ Amerdwent to
te U.S. Gostrtution, Articke 1, Gection 8 of the Delaware State Grotitution
and the Delaware Gawival Gode 11 Del. €. 3206 Hhvogh 3210 when comulative
punishment: 15 Wpased for te ‘same offense” consistent. with e wtent of
the Gereral Amembly. As impased upon the States and enbedied a the
K™ Awendment 4o the U.6. Constitution He concept of double jeopardy
does ot prescribe the consecutive sevtences levied agaimst the Defendant
and precludes the mpasition of such cwmulative punishwernts, (Question
preserved at A8, paragriph 3)”

(See_fopendix Biribit F at page 1)

The (highwt) Delawave Supreme Court Pm—%rmalhj adogted the federal standard of veview:
vequired under the Fifth Avendment where 1wo Sepavate statutes punich the "same offense”
causirg dovble Jeopard.j protection. deprivation by nflichon of comulative xrrbsmna and
punshment under both Statutes:

" Review of a double fopardj clswn. dected again:“t a cnmnal statute &:a) ‘
which appeas to parmit. comulative 5mtcnan.3 wwolves a tuo step analseist

(1) Cumolahve punishment. for the same offense is ot authonzed w the absence
of a clear indication of contvany legislative intent. Ataakern v. Lbvted States,
445 0.5, 681, A2, 100 5. ¢+, W32, 1438, 63 L. B 2d 175 (1880) and (2) where
P legistative mtent i5 not clear a costitutional aalysis Lnder the %ubb\quardj
Clavse of Hre Fifin Averdwent s reqired. Aoy v, Abrrter; 499 0.5.359), %08,
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T L. Ed. 24 335, 103 S. Ct. &73 (1983)."

Lecompte v. State, Del. Supr. Slb A. 2d 838,904 (198¢6)
(See Apendiy Exhibit F at pages land 2)

The State Courts having faled o perform any analyois pertivent or particular 1o the nights
g-varteed e Petitioner under the Double Jeopardy Clause of the 5% Averdiment. denied the
Retrtiover Doe Pocass and Equal Proteetion Case ngits 1o a full fuo Step analysis requived
10 determire whetver te Petioners conolative aentemwa violated those gavanteed
constitutional nghts of potection provided under tre Dovble Jeopandy Clause and U.S.C.A.
Const. Avend. S.

Conclusion

In conclusion te Retitioner has successfully dcmsnsbfd:tcd thvee (3) sepavate deprivations
of protection violative of the constitutional ly quarardeed rights provided by the Due Rocess
and Egual Rotection Clause within the Rurteenth Avevdwent to the U.S. Consttution.

These violations den the Tetiboner hus constitutional protections aaafnst Trble deopavdj
that are fundamental 4o our erminal Justice system. These pratzcb'cr\:\ ave fud in the
Fifth Amendment to the United States Constitution, in Avbicle 1, Sechion 8 of the Delauiare
State (onstitstion, and in the Delawave criminal statutes applicable. 11 Del. €3 206 thvu £210.

Thase violations deprive. the Retitioner of established due process detemivations telating to
Hose nghts provided 10 be free from donial of Davble Jeopavedy Clause protections. Specifically

Hese violative occorances ave :

(a) Petrtiorer was donied foll due process of Delaware law 11 Del. €. 5 206 (b)(1) by
Delaware State Gurts falure t© consider the Official Code Commentanes fov o Sepavate
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- statutes cbﬁim'wg the "same offense” in d::tcrm{m'na whether ore offense s a lesser-
mncluded offense of ancther under Double Jéopdrdtj veview) ;

(b} Petitioner was denied fUll doe process of Delaware law 1 Del. € 5206 (6)(3) by
Delawsave State Courts failure 1o Consider the Official (ode (ommertanies for tuo sepavate
statutes that define the same essenbial matenal elements of substarce, purpase ard vesuitant
effect 1o determine whether both statutes produce the sawe resolt” under Double Jeopardy

review ;

(¢) Petrbioner was devied due process of law, both State and (adopted) Fedeval,
t0 & tuio - otep analpsis to Mim whether Petitioner bemﬂ Sevitericed for 120 sepavate
Statutes which define the Sawe offerse” constitites “cumulative ponishwent” as prahbited
by the Dovble Jeopavdy Case of e I Auendwent o tre 1.5, Constitistion.

Therefore, this Retitioner hombly pewys that this Honoable United States Spreme Coort

veview these violations for constrtutional i}rﬁhn'rbj and divect the State Courts of Delaware in
te mamer deemed approprate.

%ped:ﬁ:ﬂﬂ Subntted,

Dated:_7-2/9 - y&w;;% Dy maciel

7
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